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PRIVY COUNCIL 
Appeal from the Lahore High Court 
May 2, 1940 
Lorp THANKERTON, LORD RUSSELL 
oF KILLOWEN, SIR Grogan RANKIN, 
- Lord JUsTIOE GODDARD AND 
l Mr. M, R. JAYAKAR 
Tas MOSQUE Known as MASJID 
SHAHID GANJ AND ofazrs— 
APPELLANTS 


versus 


SHIROMANI GURDWARA 
PARBANDHAK COMMITTEE, 
AMRITSAR AND ANOTHER— 


RESPONDENTS ° 

Muhammadan Law—Limitatinn Act (IX of 1908), 
applicability to, in Punjab—Dispute as to ownership 
to property in Lahore between Muhammadans and 
Sikhs—Presumption as to law applicable for erents 
taking place between 17(2 and 1849—Waqf—Limita- 
tton Act (IX of 1908), if applies to waqi—Wagqf— 
Adverse possession—Waat building, if can be possessed 
adversely to waqf—Buitding of mosque, if “juristic 
person "—Anology between mosque and Hindu dieties 
—Right to worship or say prayers in a building— 
Nature of—When can be taken away—Srkh 
Gurdwaras Act (Punjab Act VIII of 1925), 3, 34—Suit 
held barred under s, 34. 

By the Punjab Laws Act, 1872, the Muhamma- 
dan Law is made applicable to the religious in- 
stitutions of the Muslims but only in so far as it 
has not been modified by legislation. Thus the 
Lim. Act, 1908, applies though limitation is not an 
ones principle of Muhammadan Law. Jp. 4, 
col, 1. 

It would not be tolerable that a Hindu or a 
Muslim in a British Indian Court should be put to 
the expense of proving by expert witnesses the legal 
principles applicable to his case and it would in- 
troduce great confusion into the practice of the 
Courts if decisions upon Hindu or Muslim Law were 
to depend on the evidence given in a particular 
case, the credibility of the expert witnesses and 
so forth. The Muslim Law is not the common law 
of India : British India has no common law in the 
Sense of law ‘applicable prima facie to everyone 
unless it be inthe statutory Codes, e. g., Contract 
Act, T. P. Act. But the Muslim Law is under 
legislative enactments applied by British Indian 
Oourts to certain classes of matters and to certain 
classes of people as part of the law of the land 
which the Oourts administer as being within their 
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own knowledge and competence. The system of 
“expert advisers” (muftis, maulavis or in the case 
of Hindu Law pandits) had its day but has long 
been abandoned, though the opinions given by such 


“advisers may still be cited from the reports. Ous- 


tom, in variance of the general law, is matter of 
evidence but not the law itself. It is the duty of 
the Oourts themselves to interpret the law of the 
land and to apply it and not to dependon the 
opinion of witnesses, however, learned they may be, 
It would be dangerous to delegate their duty to 
witnesses produced by either party. Foreign law, 
on the other hand, is a question of fact with which 
Oourts in British India are not supposed to be con- 
versant. Opinions ofexperts on foreign law are, 


' therefore, allowed tobe admitted, 89 Ind. Cas. 690 


(1), approved: [p. 4, col. 2; p. 5, col. 1, 

Held, however, that no great harm, was done by 
the admission of this class of evidence by the Dis- 
trict Judge as the witnesses made reference to 
authoritative texts in a short and sensible man- 
ner. [p.4, col, 2.} 

There is nothing in the Punjab Laws Act or in 
any other Act authorising the British Indian Courts 
to uproot titles acquired prior to the annexation by 
applying tothem a law which did not then obtain 
as the law of the land. There is every presumption 
in favour of the proposition that a change of 
sovereignty would not affect private rights to prop- 
erty. West Raud Ltd. v. The King (3), referred 
to. [p. 5, col. 1] 

It is idle tocall upon the Courts to apply 
Muhammadan Law to events taking place between 
1762 and 1849, in the Punjab (Lahore) without first 
establishing that this’ law was at that time the law 
of the Jand recognised and enforced as such, If it 
be assumed, for example, that the property in dis- 
pute was by general law or by special decree or 
by revenue-free (mucft) grant vested in the defendant 
Sikh gurdwara according to the law prevailing under 
the Sikh rules, the claim made by the plaintiffs 
(Muhammadans) to the contrary becomes irrelevent, It 
is for the plaintifis to establish the true position as at 
the date of annexation Where the Sikh mahants 
had held possession for a very long time under the 
Sikh state there is a heavy burden on the plaintiffs 


to displace the presumption that the mahkants’ pos-® 


session wae in accordance withthe law of the time 
and place. {p. 5, col. 2.] 2° 

The rules of limitation which apply to a suit are 
the rules in force at the date of institution of the 
suit, limitation being a matter of prccedure. It. 
cannot be doubted that the Lim, Act of 1908, ab- 
plies to immovables made wagf notwithstanding that 
the ownership in such property is said in accord. 
ance with the doctrine of the two disciples to be in 
God, 71l Ind. Cas. 646 (4), relied on, [2éd,] 


™ e. 
` 


kad 


- The rights of the worshippers stand or 
; the wagf character ofthe property and do not con- 


ə. Were the law otherwise 


E 
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But the Lim. Act, is not dealing with the com- 
petence of alienations, at Muhammadan Law. It 
Provides a rule of procedure whereby British Indion 
Oourts do not enforce rights after a certain time, 
with the result that certain rights‘come to an end. It 
is impossible to read into the modern Limitation Acts 
any exception for property made waqf for the pur- 
poses of a mosque whether the purpose be merely 
to provide money for the upkeep and conduct of a 
mosque or to provide asite and building for. the 
purpose. The contentions that such a building 
cannot be possessed'adversely to the wagf, or that 
it is not so possessed so long asit is referred to 
as “ mosque,” or unless the building is raised to 
tha ground or loses the appearance which reveals its 
original purpose cannot be accepted, (p.f, col. 


Obtier.—-The land and buildings of a mosque are 
property aud they aré not a “ juristic person.” 
|p. 6, col. 2 ` i 

There is no analogy between the position in law 

.of a building dedicated as a place of prayer for 
‘Muslims and the individual deities of the Hindu 
religion. (ibid.] 

The recognition of an artificial person is not to 
be justified merely as a ready means of making 

_enactments—well or ill-expressed—work convenient- 
ly. Lp. 7, col. 2.) À” 

Suits cannot competently be brought by or against 

such institutions as artificial persones in the British 
- Indian Courts. [ibid] 

The right of a Muslim worshipper may be regard- 
ed as an individual right. It is not a sort of 
easement in gross, but an element in the general 
right of a beneficiary to have the waqf property 
recovered by its proper custodians and applied to 
its proper purpose. Such an individual may, if he 


. sues in time, procure the ejectment ofa trespasser 


and have the property delivered into the possession 
of the mutawait or of some other person for the 
purposes of the wagf. Asa beneficiary of the re- 
ligious endowment such a plaintiff can enforce its 
conditions and obtain the benefits thereunder to 
which he may be entitled. But if the title eom- 
ferred by the settlor has come to an end by reason 
that for the statutory period no one has sued to 
eject a person possessing adversely to the wagf and 
every interest thereunder the rights of all beneficia- 


- ries have gone: the land cannot be recovered by or 


for the mutawalz and the terms of the endowment 
can no longer be enforced. The individual charac- 
ter of the right to go to a° mosque for worship 
matters nothing when the land is no longer wagf 


. and is no ground for holding that a person born 


long after the property has become irrecoverable 
can enforce partly or wholly the ancient dedication. 
fall with 


tinue apart from their right to have the property 


. Tecovered for the wagf and applied to its purposes, 


Ag the law stands, notice of the rights of indivi- 
dual beneficiaries does not modify the effect under 
the Lim, Act of possession adverse to the wagf. 

the effect of limitation 
upon charitable endowments would be either negli- 


e gible or absurd. The plaintiffs may, if they choose 


refrain from asking thatthe land be recovered for 
the wagf but they do not alter the character of 
their right by deserting the logic of their caes. 


'++42 Ind. Cas, 366 (14), referred to. [p. & cole. 1 & 2.] 


A claim under Sikh Gurdwaras Act was made 
by the Anfuman Islamia of the Punjab“ on behalf 
of the Muhammadans ” claiming that theland and 
property were dedicated for a mosque and did not 
helong tothe gurdwara, Olaimants failed before 
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the Sikh Gurdwaras Tribunal, by reason of adverse 
possession and previous decisions, No appeal was 
brought by the Anjuman from the decision Later, 
on another suit was instituted by the Muhanrma- 
dans. It contained no claim for possession of the 
property or ejectment of the defendants or that the 
property be handed over to the hereditary muta- 
walt. The relief claimed wasa declaration that the 
building was a mosque in which the plaintiffs and 
all followers of Islam had a right eto worship, an 
injunction restraining any improper use of the 
building and any interference with the plaintifie’ 
right of worship: and a mandatory injunction to 
reconstruct the building : 

Heid, thatthe suit was barred by res judicata.and 
also under s. 34, Sikh Gurdwaras Act, since if the 
later suit were to succeed the effect of the decree 
would necessarily be inconsistent with the decision 
ofthe Tribunal rejecting the petition of the Anjuman 
Islamia. [p. 8, col. 2.] 


Messrs. L P. HE. Pugh, K. C. and J. M. 
Pringle, for tbe Appellants, 


Messrs. H. U. Willink, K, C.. and W, 
Wallach, for tke Respondents. 


Sir George Rankin.— Before 1935 there 
had stood for many years to the south of 
what is now called the Naulakha Bazaar, 
in the city of Lahore, a structure having 
three domes and five arches, which had 
been built as a mosque (masjid) and which 
retained, nolwithstanding considerable dis- 
repair, sufficient of its original character to 
suggest, cr evento proclaim, its original 
purpose. It had a projecting niche (mehrab) 
in the centre of the west wall such as is used 
in mosgues esthe place from which the 
¿mam leads the prayers. Its dedication is 
no longer in dispute, having been estab- 
lished as of the year 1134 4. H. or 1722 A. D. 
by the production and proof of a deed of 
dedication executed by one Falak Beg 
Khan. By this deed, Sheikh Din Moham- 
mad and his descendants were appointed 
mutawalis, -> i 


The deed speaks of a school, a well and 
an orchard as being among the appurte" 
nancies of the mosque and gives the total 
area of the dedicated property as three 
kanals and fifteen marlas; but it is not now 
necessary to ascertain with precision the 
limits of the original curtilage. 


No less well established than the dedica- 
tion isthe fact that from about 1762 A, D, 
the building, together with the courtyard, 
well and adjacent land, has -been in the 
occupation and possession of Sikhs, - The 
occupation of Lahore by the “Bhangi 
Sardars” in 1762 was the commencement of 
Sikh power in this part of India. Sikh 
rule continued under Ranjit Singh, who in 


‘during the period (1760 to 1853)”, 
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1799 established himself by force of arms 
as the local ruler, It ended only in 1849, 
ten years after the death of Ranjit Singh, 
when the Punjab aaa result of the second 
Sikh war became partof British India by 
annexation. At some time during the 
Sikh domination, land adjacent to the 
mosque building (but tothe north of what 
is now the Naulakha Bazaar) became the 
site of a Sikh shrine (gurdwara) and the 
tomb of a Sikh leader named Bhai Taru 
Singh situated thereon was held in rever- 
ence. Ths land, which in 1722 had been 
dedicated to the purposes of a mosque, 
came to be held and occupied by the 
managers and custodians of the Sikh insti- 
tution and tke mosque building was used 
by them. Until about 50 years ago, part 
of the building was used for the worship 


. of the Granth Sahib or holy book of the 


Sikhs. Other parts have been used for 
secular purposes being let out to tenants, or 
used for stoting chafl (bhusa) or holding 
rubbish. By a tradition which cannot be 
ignored (though their Lordships are thank- 
ful to be freeof any duty to investigate 
its truth) the land adjacent to the building 
was regarded by the Sikhs asaplace of 
martyrs (shahid ganj), it being commonly 
held among them that Bhai Taru Singh 
had on this spot suffered for his religion 
at the hands of Muslim rulers and that many 
others including women and children had 
been executed here, Thus communal 
feelings have long been in a state of 
tension as between Muslims and Sikhs 
with respect to this masjid shahid ganj. 


Its history after 1760 is summarised in the 


trial Judge's finding that “this mosque has 
not been used asa place of worship by 
Muslims since it came into Sikh posses- 
sion and control”; in the Ohief Justice's 


. statement that ‘there has been a complete 


denial tothe Muslims of all their rights”: 
and in the language of Bhide, J., that “‘it 
is scarcely likely that the Muhammadans 
would have been.allowed to have access to 
the building for any purpose whatever 
These 
findings arenot in any way blunted by 
the consideration that a pious mutawali 
might properly have let parts of the waqf 
property to tenants appropriating the 
rents to the purposes of the waqf. The pos- 
session of. the Sikhs has been hostile not 
merely to the claim of other persons to the 
office of mutawali of this mosque, but hostile 
to the wagqf itself and all interests there- 
under. On the other hand it is true that 
the building has been frequently and 
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indeed hus been generally referred to as 
a mosque by those who have kad its 
custody as well a3 by othera and that it 
retained to the end the outward appears 
ance of a mosque. 

Io 1849 at the time of the British 
annexation, the mosque building and the 
property -which had been dedicated there- 
with were in the possession of certain Sikhs 
mahanis of the gurdwara. It is unnecese 


‘gary to decide whether they held it under a 


revenue free grant made to them by the 
Sikh authorities as itis certain that they 
held if and used it for their own purposes 
and for the purposes of the gurdwara as 
already described. The facts are made 
plain ‘by the action taken to recover the pro- 
perty for the purposes of Islam soon 
after Sikh authority had given place to 
British. A criminal case brought in 1850 
by one Nur Ahmad claiming to be muta- 
wali and proceedings in the Settlement 
Department brought by him in 1053, came 
to nothing as he had been long out of 
possession. A civil suit with a like object 
was brought and dismissed in 1853. On 
June 25, 1355, yet another suit by Nur 
Ahmad was brought in the Oourt of the 
Deputy Commissioner, Lahore, against the 
Sikhs in possession of the property: it 
was dismissed by that officer on November 
14, 1855, by the Commissioner on April 9, 
1856 and on further appeal by the Judi- 
cial Commissioner on June 17, 1856. 

In 1925 the Sikh Gurdwaras Act (Pun- 
jab Act VIII of 1925) was passed for the 
purpose of ascertaining what Sikh shrines 
were in existence and what property they 
owned ; and of vesting the management of 
such shrines in Certain committees (and 
other bodies). This step had become 
necessary to bring toan end disturbances 
which had been caused by disagreement 
between different schools or sects among 
the Sikhs, On December 22, 1927, by a 
Govt, Notification the old mosque building 
and land adjacent thereto was included 
as belonging to the Sikh gurdwara “Shahid 
Ganj Bnai Taru Singh’. Seventeen claims 
were made by various petitioners to have 
rights therein, Oae dated March 8, 1923, 
was by Mahant Harnam Singh and others 
to the effect that the property belonged tọ 
them personally and not to the institutidn 
of whcih they were the head. Another dated 
March 16, 1928, was by the Anjuman Islamia- 
of the Punjab ‘on behalf of the Muham- 
madans” claiming thatthe land and pro» 
perty were dedicated for a mosque and did 
not belong to the gurdwara, Both sets of 
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claimants failed before the Sikh Gurdwaras 
Tribunal which decided on January 20, 
1930, that the mahant's possession had been 
held on account of the gurderara and that 
the Anjuman’s case failed by reason of 
adverse possession and previous decisions. 
No appeal was brought by tke Anjuman 
from the latter decision but against the 
former an appeal brought ty the mahants 
was dismissed by the High Court on Octo- 
ber 19, 1934, In the result the property 
and building were given into the custcdy 
of the defendants and on the night of July 
7, 1935, the building was suddenly demo- 
lished by or with the connivance of its 
Sikh custodiants under the influence of 
communs] illefeeling. Riots and disorder 
ensued and much resentment was felt and 
expressed by the Muslims. 

The plaint in the present suit was filed 
on October 30,1935, in tke Court of the 
District Judge, Lahore. againgt tha Shiro- 
mani Gurdwara Parbandhsak Oommittee, 
and the Committee of Mansgement for the 
notifed Sikh gurdwaras at Lakore — the 
authorities who were in possession of the 
disputed property as being property be 
longing to the gurdwara, 

It contained no claim for possession of 
the property or ejectment of the defend: 
anig or that the property be handed over 
tothe hereditary mutawali, The relief 
claimed was a declaration that the building 
was a mosque in which the plaintiffs and 
all followers of Islam hed a right to wore 
ship, an injunction restraining any improe 
per use of the building and any interfer- 
ence with the plaintiffs’ right of worship: 
and a mandatory injunction to reconstruct 
the building. The learned District Judge 
dismissed the suit by decree dated May 25, 
1936 and an appeal tothe High Oourt was 
dismissed on January 26, 1938, by Young, 
©. J. and Bhide, J., Din Mohammad, J., dise 
senting. 

By the Punjab Laws Act, 1872, the Mu- 
hammadan Law is made applicable to the 
religious institutions of the Muslims but 
only in so far asit hasnot been modified 
by legislation. Thus the Indian Lim. Act, 
1908, applies though limitation is not an origie 
enal principle of Muhammepan Law. The 
length of time whichhad elapsed since the 
Property claimed had been lost to Muslims 
and the repeated failure of the attempts 
_ previously made to recover it for their use 
and benefit, were manifest objections to 
the grant ,of the relief sought. To assist 
in surmounting these difficulties, the suit 
was brought by 18 plaintiffs of which the 


_ injunction asked for was 
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first was the mosque itself suing by a next 
friend — not the wagf or institution or 
charity in some abs'ract sense but’ the 
mosque in the sense of the site and buitd- 
ing, The declaration sought was “that 
plaintif No. 1 was and is the site of a 
waqf mosque”, the injunction sought was 
that the defendants “should not use plaintiff 
No, 1 for any purpose which «may be con- 
trary toits sanctity", and the mandatory 
“to re-construct 
that portion of plaintiff No. 1—i. e., the mos- ' 
que which they demolished.” The choice 
of this curious form of suit was motived 
apparently by a notion that if the mosque 
could be made out to be a “juristic person” 
this would assist to establishtthat a mosque 
remains a mosque for ever, that limitation 
cannot be applied to it, thatit is not pro 
perty but an owner of property. A second 
feature of the suit as framed is that a` 
number of the plaintiffs were minors or 
women, This was thought to be of some 
assistance to the plaintiffs in meeting objec- 
tions taken under theSikh Gurdwaras Act, 
1925, to the competence of the suit, but it 
was also relied upon before tbe Board in 
argument as relevant tothe general ques- 
tion of limitation. 

A third feature of the suit has reference 
{o the method of trial, the learned District 
Judge having been persuaded that the 
mode by whicha British Indian Court ase 
certain the Muhammadan Law is by taking 
evidence. The authority of Sulaiman, J. 
tothe contrary Aziz Bano v, Mukammad 
Ibrahim Husain (1), was cited to him but 
he wrongly considered that s. 49 of the 
Evi. Act was applicable to the ascertain= 
ment of the law. He seems also to have 
relied on the old practice of obtaining 
the opinions of pandits on questions of 
Hindu Law and the reference made theres 
to in Collector of Madura v, Moottoo Ramu- 
linga Sathupathy (2). No great harm as it 
happened, was done by the admission of 
this class of evidence as the witnesses 
made reference to authoritative texts 
in a short and sensible manner. 
But it would not be tolerable that a 
Hindu or a Muslim in a British Indian 
Court should be put to the expense of 
proving by expert witnesses the legal 
principles applicable to his case and it 
would intrcduce great confusion into the 
practice of the Courts if decisions upon 


(1) 47 A 823, (835); 89 Ind. Oas. 690; 223A L J 
768; AI R1925 Al. 720, 

(2) 12M I A 397, (436-9); 1 Beng. L R 1;10WR 
17; 2 Suth. 135; 2 Sar, 1 (P 0). 
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Hindu or Muslim Law were to depend on 
the evidence given in a particular case, 
the credibility of the expert witnesses and 
so forth. The Muslim law is not the Com- 
mon Law of India: British India has no 
common law in the sense of law applic- 
able prima facie to everyone unless it be 
in the statutory Oodes, e. g., Contract Act, 
T. P. Act. But the Muslim Law is under 
legislative enactments applied by British 
, Indian Courts to certain classes of matters 
and to certain classes of people as part 
of the law of the land which the Courts 
administer as being within their own 
Knowledge and competence. The system 
of “expert advisers” ‘(muftis, maulavis or 
in the case of Hindu Law pandits) had its 
day but haslong been abandoned, though 
tte opinions given by such advisers may 
still be cited from the reports. Oustom; 
in ‘variance of the general law, is matter 
of evidence hut not the law itself, Their 
Lordships desire to adopt the observations 
of Sulaiman, J., in the case referred to: 
“It is the duty of the Courts themselves to interpret 
the law of the land and to apply it and not to 
depend on the opinion of witnesses however learned 
they may be, It would be dangerous to delegate 
their duty to witnesses produced by either party. 
Foreign law, on the other hand. is a question of 
fact with which QOourts in British India are not 
supposed to be conversant. Opinions of experts on 
foreign law are therefore allowed to be admitted.” 


It has been made clear by learned Coun- 
sel for the appellants that the plaintiffs 
do not now claim any relief extending 
beyond the actual site of the mosque 
building. The first question to be asked 
with reference to this immovable property 
is the question: In whom was the title 
at the date when the sovereignty of this 
part of India passed to the British in 
1349? ‘It may have been open to the 
British on the ground of conquest or other- 
wise to annual rights of private property 
at the time of annexation as indeed they 
did in Oudh after 1857. But nothing of 
the sort was done so far as regards the 
property now in dispute, There is nothing 
in the Punjab Laws Act orin any other 
Act authorising the British Indian Courts 
to uproot titles acquired prior to the 
annexation by applying to them a law 
which did not then obtain as the law of 
the land. There is every presumption in 
favour of the proposition that a change 
of sovereignity would not affect private 
tights to property -(cf. West Rand, etc, 
Ltd. v. The King (3). Who then imme- 
eter prior to the British annexation 

1905) 2K : . : 
ol! AE R hee B 391; 74L JK B753;93 L T 207: 
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was the local sovereign of Lahore ? What 
law was applicable in that State to the 
present case? Who was recognised by the 
local sovereign or other authority as owner 
of the property now in dispute? Thess 
matters do not appear to their Lordships 
to have received sufficient attantion in the 
present case. The plaintiffs would seem 
to have ignored them. It is idle to call 
upon the Courts to apply Muhammadan 
Law to events taking place between 1762 
and 1849 without first establishing that 
this law was at that time the law of the 
land recognised and enforced as such. If 
it be assumed, for example, that the pros 
perty in dispute was by general law or 
by special decree. or by revenue-free 
(muafi) grant vested in the Sikh gurdwara 
according to the law prevailing under the 
Sikh rulers, the case made by the plain: 
tiffs becomes irrelevant,. It is not neces» 
sary to say whether it has been shown 
that Ranjit Singh took great interest in 
the gurdwara aud continued endowments 
made to it by the Bhanji Sardars as was 
held by Hilton, J. (January 20, 1930) pree 
siding over the Sikh Gurdwaras Tribunal, 
Nor is it necessary that it should now be 
decided whether the Sikh mahants held 
this property for the Sikh gurdwara under 
a muajfi grant from the Sikh rulers. It 
was for the plaintiffs to establish the true 
position as at the date of annexation. 
Since the Sikh mahants had held posses- 
sion for a very long time under the Sikh 
state there is a heavy burden on the 
plaintiffs to displace the presumption that 
the mahants’ possession was in accordance 
with the law of the time and place. There 
is an obvious lack of reality in any state- 
ment of the legal position which would 
arise assumiag that from 1760 down to 1935 
the ownership of this property was govern- 
ed by the Muhammadan Law as modified 
by the Indian Lim, Act, 1908. 


The rules of limitation which apply toa 
suit are the rules in force at the date of 
institution of the suit, limitation being a 
matter of procedure. It cannot be doubted 
that the Lim. Act of 1908 applies to 


immovables made wagf notwithstanding ® 


that the ownership in such property is said 
in accordance with the doctrine of the tWo 
disciples to be in God. Thus in Abdur 


Rahim v. Narayan Das Aurora (4), it was. 


expressly stated by Lord Sumner delivér- 


(4) 50 I A B4; 71 Ind. Cas, 616; A T R 1993 P O 
44; 17 L W509; 32M L T 153; 44 M $LJ 694; 95 
Bom. LR 670: (1923) M W N-441; 380;L J242; 25 
© W N 121; 50 Ò 329 {P 0). iene 
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ing the judgment of the Board :— 

“The property in respect of which a wag? is 
created by the settlor is not merely charged with 
such several trusts as he may declare, while re- 
maining his property and in his hands. It is in 
very deed ‘God’s acre’ and this is the basis of the 
settled rule that such property as is held a wagf 
is inalienable except for the purposes of the 
wag.” 


Yet in that very case it was taken as 
plain that if Art. 134 of the Lim, Act 
did not apply to a waqf the claim to 
recover possession of wagf property was 
governed either by Ari, 142 or Art. 144, 
The rule of Hanafi law that wagqf pro- 


perty is taken to have ceased to be held- 


in human ownership is applied to all 
such. property even if the wagf be a 


waqf-aial-aulad or waqf for the benefit of 
descendants. 


Lhe result of the rule is not that the 
property cannot in any circumstances be 
alienated but that it can only be alienate 
ed for proper purposes and save as pro- 
vided by tLe terms of the endowment 
with the leave of the Court. In some 
circumstances it can even be taken in 
execution. In the particular case of a 
mosque, like that of a graveyard, the 
waqf property is intended tobe used in 
specie for a certain purpose—not to be 
let. or cultivated so that the income 
may be applied to tke purposes of the 
waqf, This and cther facts make 
some case for a contention that such 
property cannot be alienated on any 
conditions or with any sanction, though 
their Lordships are by no means satisfied 
to affirm so wide a proposition. But the 
Lim. Act is not dealing with the com- 
petence of alienationg at Muhammadan Law. 
It provides a rule of procednre whereby 
British Indian Oourts do not enforce rights 
after a certain time, with the result that 
certain rights come to an end. It is impos- 
sible to read into the modern Lim. Acts any 
exception for property made waqf for the 
purposes of a mosque whether the purpose 
be merely to provide money for the upkeep 
and conduct of a mosque or to provide a 
Site and building for the purpose, While 

their Lordships have every sympathy with 

a religious sentiment which would ascribe 
sanctity and inviolability to a place of 
worship, they cannot under the Lim, Act 
‘accept the contentions that such a building 
cannot be possessed adversely to the wag; 
or that it ‘is not so possessed so long as it 
is referred to as ‘‘mosque,” or unless the 
building is raised to the ground or loges the 
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appearance which reveals its original 
purpose, . 

The argument that the land and buildings 
of a mosque are not property at all because 
they are a “juristic person” involves a 
number of misconceptions. It is wholly 
inconsistent with many decisions whereby 
a worshipper or the mutawali has been 
permitted to maintain a suit tô recover the 
land and buildings for the purposes of the 
waqf by ejectment of a trespasser. Such 
suits had previously been entertained by 
Indian Courts in the case of this very build» 
ing. The learned District Judge in the 
course of his able and careful judgment 
noted that the defendants were not pressing 
any objection to the constitution of the suit 
on the ground that the mosque could not 
sue by a next friend, He went on to say: 

_ “It is proved beyond doubt that mosques can and do 

hold property. There is ample authority for the 
proposition that a Hindu idol is a juristic person 
and it seems proper to hold that on the same 
principle a mosque as an institution should be 
considered as a juristic person. It was actually so 
held in Jinda Ram v. Hussain Bakhsh (5) and later 
in Maula Bakhsh v. Hafiz-ud-din (6).”’ 

That there should be any supposed 
analogy between the position in law ofa 
building dedicated asa place of prayer for 
Muslims and the individual deities of the 
Hindu religion is a matter of some surprise 
to their Lordships. The question whether 
& British Indian Court will recognise a 
mosque as having a locus standi in judicio 
is a question of procedure. In British 
India the Courts do not follow the Muham» 
madan Law in matters of procedure éf. 
Jafri Begum v. Amir Muhammad Khan (7) 
Per Mohmocd, J., any more than they 
apply the Muhammadan Criminal Law or 
the ancient Muhammadan rules of evidence, 
At the same time the procedure of the 
Courts in applying Hindu or Muhammadan 
Law has to be appropriate to the laws 
which they apply. Thus the procedure in 
India takes account, necessarily, of the 
poly theistic and other features af the Hindu 
religion and recognises certain doctrines 
of Hindu Law as essential thereto, e. g., 
that an idol may be the owner of property. 
The procedure of our Ccurts allows for a 
sult in the name of an idol or deity though 
the right of suit is really in the shebsat 
(Jagadindranath v. Hemanta Kumari (8)). 
Very considerable difficulties attend these 

(5) 59 P R 1914; 24 Ind. Oas. 100; 52 P W R 1914; 
AIR 1914 Lah. 444; 147 P L R 1914. 


(6) AI R1926 Lah. 372; 94 Ind. Cas.7;8LL J 
156; 27 P LR 256, 

(7) 7 A 829, (841-2); A W N 1885, 248 (F-B), 

(8) 31 I A 203; 32 O 129; 6 Bom. LR 765; 1A L 
J 585; 80 W N 809; 8 Sar. 698 (P 0). 
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doctrines—in particular as regards the 
distinction, if any, proper to be made 
between the deity and the image (cf. 


Bhupati Nath v. Ram Lal (9) Gopalchandra 
Sarkar, Sastri’s ‘Hindu Law,” 7th ed., 
pp. 865 et seq.). But there has never been 
any doubt that the property of a Hindu 
religious endowment—including a thakur- 
bari—is subject to the law of limitation 
(Damodar Das v. Lakhan Das (10), Sri Srè 
Iswart Bhubaneshwart Thakurani v, Brojo 
Nath Dey (11), From these considerations 
special to Hindu Law no general licence 
can be derived for the invention of fictitious 
persons. It is as true in law as in other 
spheres “entia non sunt Multiplicanda 
preter necessiiatem.. The decisions re- 
cognising a mosque asa “juristic person” 
appear to be confined to the Punjab: 
Shankar Das v. Said Ahmad (12), Jinda 
Ram v. Hussain Bakhsh (5), Maula Bukhsh v. 
Hafiz-ud-din (6:. In none of these cases was 
a mosque party to the suit and in none 
except perhaps the last is the fictitious 
personality attributed tothe mosque as a 
matter of decisi-n, But so far as they go 
these cases support the recognition as a 
fictitious person of a mosque as an institu- 
tion—apparently hypostatizing an abstrace 
tion. This, as the learned Chief Justice 
in the present case has pointed out, is very 
different from conferring personality upon 
a building so as to.deprive it of its 
character as immovable property. 

Tt is not necessary in the present case to 
decide whether in any circumstances or for 
any purpose a Muslim institution can be 
regarded in law as a “juristic person.” The 
recognition of an artificial person is not to 
be justified merely as a ready means of 
making enactments—well or ill expressed 
—work conveniently. It does not seem to 
be required merely to give an extended 
meaning to the word “person” as it appears 
in the Punjab Pre-emption Act, 1905, or in 
the definition of gift contained in s. 122 
of the T. P, Act. It is far from clear that 
it ig required in order that property may 


(9) 37 © 128, (153); 3 Ind. Cas. 642; 140 W N 18; 
0 ÖLJ 355 
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(10) 37 I A 147; 7 Ind. Cas. 240; 14 O W N 889; 12 
O L J 110; (1910) M W N 303; 7A LJ791;8M L 
T 145; 20 ML J 624; 12 Bom. LR 632; 37 O 885 


(P 0). 

(11) 641A 203; 168 Ind. Cas. 765; 1937 O L R 
34]; 1937 A LR 462; A I R1937 PO 185; 9RP O 
317: 3B R550; 46 L'W 14; 41 O W N 968; 19370 
W N7111; 65 OLJ 572; 39 Bom. L R 933: (1937) 
M W N 966; (1937) A L J 100% I LR (i937) 2 
Oal. 447; (1982) 2 M L 52%; 318S LR 538 
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be devoted effectively to charituble purposes 
without the appointment of a trustee in 
the sense of the English Law. It would 
seem more reasonable to uphold a gift, if 
made directly to a mosque and not by way 
of waqf, as having been made to the 
mutawali than to do so by inventing an 
artificial person in addition to the mutawalt 
(and to God in whom the ownership of the 
mosque is placed by the theory of the Law). 
Their Lordships do not understand that 
in this respect a mosque is thought to be in 
any unique position according to the 
authorities on Muhammadan Law. “A 
gift may be made to a mosque or 
Other institution” (Tyabji Principles 
of Muhammadan Law, 2nd ed., 1919, 
p. 401, cf. Abdur Rahim’s Muhammadan 
Jurisprudence, p. 218). A gift can be 
made toa madrasah in like manner as to 
a masjid. The right of suit by the muta- 
wali or other manager or by any person 
entitled to a benefit (whether individually 
or as a member of the public or merely in 
common with certain cther persons) seems 
hitherto to have been found sufficient for 
the purpose of maintaining Muhammadan 
endowments, At best the institution is but 
a caput mortuum, and some human agency 
is always required to take delivery of 
property and to apply itto the intended 
purposes. Their Lordships, with all res- 
pect to the High Court of Lahore, must not 
be taken as deciding that a “juristic pers 
sonality” may be extended for any purpose 
to Muslim institutions generally or to 
mosques in particular, On this general 
question they reserve their opinion; but 
they think it right to decide the specific 
question which arises in the present case 
and hold that suits cannot competently be 
brought by or against such institutions as 
artificial persons ‘in the British Indian 
Courts. 

The property now in question having 
been possessed by Sikhs adversely to 
the wagf and toall interests thereunder 
‘for more than 12 years, the right cf the 
mutawali to possession for the purposes of 
the wagf came ta an end under Art. 144 
of the Lim. Act and the title derived under 
the dedication from the settlor or wakif 
became extinct under s. 28. The property 
was no longer, for any of the purposes gf 
British Indian Oourts, “property of God 
by the advantage of it resulting to his 
creatures.” 
part of the appellants is that the right of 
any Moslem to use a mosque for purposes 
of devotion is an individual right like the 


The main contention on the.’ 
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right to use a private road Jawahara v. 
Akbar Husain (13), that the infant plaintiffs 
. though born a hundred years after the 
building had been possessed by Sikhe, 
had a right to resort to it for purposes of 
prayer ; that they were not really obstruct- 
ed in the exercise of their rights till 1935 
when the building was demolished ; and 
that in any Case in ‘View of their infancy 
the Lim. Act does not prevent their suing 
to enforce their individual right to go 
upon the property. This argument must 
be rejected. The right of a Muslim wors- 
hipper may be regarded as an individual 
right, but what is the nature of the right ? 
It is not a sort of easement in gross, but 
an elementin the general right of a benefis 
ciary tohave the wagf property recovered 
by its proper custodians and applied to its 
proper purpose. Such an individual may, 
if he sues in time, procure the ejectment 
of a trespasser and have the property 
delivered into the possession of the mutae 
‘walt or of some other person for the pure 
poses of the wagf. As a beneficiary of the 
religious endowment such a plaintiff can 
enforce its conditions and obtain the benee 
fits thereunder to which he may be entitled. 
But if the title conferred by the settlor has 
come to an ena by reason that for the 
statutory period no one has sued to eject 
a person possessing adversely to the waqf 
and every interest thereunder the rights 
of all beneficiaries have gone: ‘the land 
cannot be recovered by or for the mutawali 
and the terms cf the endowment can no 
longer be enforced (cf. Chidambaranatha 
Thambiran v. Nallasiva Mudaliar (14)), 
The individual character of the right to 
go to a mosque for worship matters nothing 
when the land is no longer waqf and is 
no grcund for holding that a person born 
long after the property has become irrecos 
verable can enforce partly or wholly the 
ancient dedication. 


This seems to their Lordships a sufficient 
answer to the argument that the only article 
of the Lim. Act which affects the right 
of the plaintiffs (other than the first -plain- 
tiff) is Art. 120. Under that article any 
panne who had been of age for more 
han six years before the date of the suit 
would be barred as he has clearly been 
excluded from resort to the building for 
purposes of prayer, But tha true answer 
to these plaintiffs and to the minor plaintiffs 

(13) 7 A 178. 


(14) 41 M 12, (135); 42 Ind. Oas. 368; 3ML J 
357; 22M L T 218;86 LW 666;A IR 1918 Mad. 
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is that the rights of the worshippers stand 
or fall with the waqf character of the 
property and do not continue apart from 
their right to have the property recoveréd 
for the waqf and applied to its purposes. 
Asthe law stands, notice of the rights of 


individual beneficiaries dees not modify 


the effect under the Lim, Act, of possession 
adverse to the wagf, Were thé law other- 
wise the effect of limitation upon charitable 
endowments would be either negligible or 
absurd. The plaintiffs may, if they choose, 
refrain from asking that the land be 
recovered for the waqf but thsy do not 
alter the character of their right by deserte 
ing the logic of their case, 

It remains to say that in the opinion of 
their Lordships the present suit is con- 
cluded on the general principle of res judi- 
cata by the decision in the suit of 1855 and 
also under s. 37 of the Sikh Gurdwaras Act, 
1925, by the decision of the Tribunal 
(January 20, 1930) rejecting the petition 
of the Anjuman Islamia. The mere circum- 
stance that the plaintiffs have chosen not 
to seek recovery of the land in dispute 
but ask for relief-in the forms of declaration 
and injunction does not avail to enable 
them to litigate again the claim made by 
Nur Ahmad as mutawali to recover the 
property for the purposes of the waqf. The 
ground of the decision of 1855, does not 
affect the question of res judicata. 

Section 387 of the Act of 1925, is as fole 
lows :— . 

“Except as provided in this Act no Court shal] 
pass any order or grant any decree or execute 
wholly or partly, any order or decree, if the effect 
of such order, decree or execution would be incon- 
sistent with any decision of a tribunal, or any order 


passed on appeal thereform, under the provisions of 
this Part,” 


It is sufficiently plain that if the present 
Suit were to succeed the effect of the decree 
would necessarily be inconsistent with the 
decision of the Tribunal rejecting the 
petition of the Anjuman Islamia. Unless 
therefore the case can be brovght within 
the opening words of s. 37—“except as 
provided in this Act"—that section is 
fatal to the claim. Their Lordships are 
of opinion that the words of exception 

ave no reference to the provisions of 
cl. (ti) of s. 30 which states the circume 
Stances under which asuit shall be tried 
notwithstanding that the claim was not 
put forward before the Tribunal. Section 
37 assumes that a Oivil Court has before it 
a competent suit in which one party or 
another would but for the section be entitle 
ed toa certain order or decree, and it 


1940 
provides thatsuch order or decree shall 
not be made if the effect of it would be in- 
consiatént with any decision of a Tribunal. 
Thè words of exception with which s. 37 
opens are doubtless accounted for by the 
provisicns ofs. 34 authcrising appeals to 
the High Court. . i 

Their Lordships will humbly adyise His 
Majesty tbat this appeal should be dismis- 
sed. The appellants will pay the resp-nd- 
ents’ costs. 


Appeal dismissed. 


D. 
Solicitors for the Appellants —Messrs. 


Peak & Co. 
Solicitors for the Respondents.—Mesgsrs. 
Charles Russell & Co. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Suit No, 19 of 19:4 
August 29, 1936 
l Davis, J. O. 
YOOSAF SAGAR ABDULLA—PLAINTIPF 
VETSUS 
8,8. “ELLORA,.” a STEAMSHIP ownsp BY 
BRITISH INDIA STEAM NAVIGATION 
Oo, LTD., REPRESENTED By MACKINNON 
MACKENZIE & Co.— DEFENDANTS 

Admiralty — Collision action — Burden of proof— 
Principle of -contributory negligence — Suit against 
ship, when does not lie—Ships by wrong lights mis- 
leading other—Acts which are probable result of such 
negligence—Decision of Admiralty Court restoring 
certificate of officer of ship, how far judgment in 
rem—Regulations for preventing collisions at sea— 
Art. 28— Failure to give sound signals to country 
crajt—Whether breach of Regulation, 

In action for collision the burden in the firat in- 
stance’lies on the plaintiff and before he can succeed 
he must prove logs or damage due to the wrongful 
acts of the defendants, namely loss or damage due 
solely or in part to their negligence or default. Ae 
must prove affirmatively that his loss was caused by 
the negligence of the defendant or of some person for 
whose acts he is liable. When he makes out a 
prima facie case of negligence on the part of the 
defendant, the burden of proof is shifted, and the 
defendant will be liable unless he proves that his 
negligence in no way contributed to the loss. [p. 1], 
col, 2; p. 12, col. 1,| 

In such actions it may well be that both partiesare 
guilty of a neglect of duty, and that, if either had 
used reasonable care and skill, the collision would 
have been avoided. In such acase the maritime law, 
which is followed in the Admiralty, apportions the 
joint damage. So far as what constitutes negligence, 
it may perhaps best be expressed as doing some- 
thing which ought either to be doneina different 
way or not atall, or omitting to do something which 
ought to be done, In. collision cases the negligence, 
relied on is generally a Failure to exercise the skill, 
care and nerve which are ordinarily to be found ina 
competent seaman, ora breach of regulation, either 
international or local, governing navigation or 
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equipment, or more rarely the inefficient or defective 
condition of the vessel or her equipment. One is nvt 
to expect extraordinary skill- or extraordinary 
diligence, but that degree of skill, and that degree 
of diligence, which is generally to be found in persons 
who discharge their duty. [ibèd.] 

Itis true that the Admiralty has jurisdiction in 
rem and that the ship is often spoken of as the wrong- 
doer and that a ship may be liable in Admiralty 
whereno damages could be recovered at law against 
the general owners, but where the owners of the 
ship are not residents abroad, dead or bankrupt a 
suit does not lie against the ship but against the 
owner. (p. 13, col. 1.) 

If a ship by carrying wrong lights, or by navigat- 
ing in an improper or unusual manner, misleads or 
embarrasses another, she cannot attribute as a 
fault to the latter any act which was the probable 
result of her own negligence, [p. 15, col. 1.) 

The decision of the Admiralty Oourt restoring the 
certificate of an officer of ship which had been 
suspended, is judgment èn rem so far as the status and 
certificate of that officer is concerned. The decision 
is not binding on a person who was not aparty to 
that suit. 

There ig nothing in Art. 28, Regulations for prevent- 
ing collusions at sea, which exempts a streamer from 
giving sound signals to a Buglow. The regulations 
have to be followed. A general practice to ignore 
them in certain cases isno answer to the charge that 
a breach of the regulations is prima facie negligence, 
The burden lies upon the party failing to givesignals 
to show that failure to give sound signals did not 
contribute to the collision. [p. 16, col, 1.] 

[English case-law referred to.] 


Mr. Hukumatrat M., Eidnani, for the 
Plaintiff. 


Mr, D. N. O'Sullivan, for the Defend- 
ants. 


‘Judgment.—This is a suit by the 
owners of the country craft, a Buglow or 
Dhow by name “Fateh Rahman” of regis- 
tered No. 806 at Calicut and a tonnage of 
107 tons against the owners of the steam- 
ship “Ellora” for damages for the loss cf 
the Buglow and hei cargo by collision in 
the early morning of Octobar 2, 1932 off 
Porebunder on the coast of Bombay. It is 
the case of the plaintiff that the Buglow 
was steering a course south-east south on 
the open sea when she sighted the Ellora 
one and kalf hour before the collision and 
that the officers of the watch on the 
Ellora sighted the ‘Fateh Rahman” 
84 minutes before the collision, that the 
tindal and the crew endeavoured to attract 
the attention of the Ellora so that she 
might change her course, but she did not 
do so whereas in consequence of the wilfaf 
default and negligent navigation of 
the officers of the watch and 
officers and servants the Fateh Rahmat 
was sunk and of her crew of fifteen one 
man was lost; her cargo was also lost. 
It is alleged in the plaint that the collision 


other . 
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cecurred eleven miles from the Navi Bunder 
light on the Kathiawad coast; fhe weather 
at the time was fair, the wind being north» 
west of force 2 to 3 and the 8.8. Ellora 
had at that time a speed of 13.8 knots 
per hour. It is alleged that the officers and 
servants in charge of the §. 8. Ellora 
committed wilful default and were guilty 
of negligence and negligent navigation in 
that inter alia they committed breach of 
instructions contained in the regulations 
for preventing collisions at sea in the note 
preceding Art. 17 and Arts. 20, 23, 28, and 
29, did not take compass bearings of the 
Buglow to ascertain her position and 
course, did not alter the course of 8. S. 
Ellora or reverse ər stop her engines or 
slacken speed to avoid collision or risk of 
collision, did not sound blasts and in the 
face of imminent danger did not act in a 
reasonable, necessary or proper manner to 
avoid the collision but went ahead and 
collided with the Buglow, end on, causing 
loss of life and property. It is further 
alleged that ata Marine Court of Enquiry 
held at Karachi on November 21 to 24, 
1932, to inquire into the accident, the 
second officer of the 8,8. Ellora was found 
guilty of negligence and his second mate’s 
certificate was ordered to be suspended for 
six months, The plaintiff assessed his loss 
at Rs. 16,600 in all Rs. 8,500 the value 
of the Bugiow, Rs. 6,060 the value of the 
merchandise and cargo on board the 
Buglow at the time of the collision. 
Finally, it is alleged, the cause of action 
arose on October 2, within the jurisdiction 
of this Court as the defendant ship was 
on the date of the presentation of the plaint 
within the port of Karachi. 

The defendants in their written state- 
ment contend that the suit does not lie 
against the ship and this Court therefore 
has no jurisdiction; they put the plaintiff 
to proof of the authority of the attorney 
of Abdul Rahman Shahin Alghanim on 
behalf ofthe owner of the Buglow, Yoosaf 
Sagar Abdulla of Koweit, merchant, carry- 
ing on business at Oalicut; they put the 
plaintiff to the proof of the facts alleged 
in paras. 1 and 2 of the plaint, but they 

dmit the Ellora was running between 
Bombay and Karachi and was near Porebe 
` unger on the date and on or about the 
time specified in the plaint; they put the 
plaintiff to proof of the position and course 
of. the Fateh Rahman at the material] 
time and of the time when she sighted 
the Ellora;°they contend that the night 
was dark and that the Buglow could not 
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have been sighted from a distance; that 
the officer of the watch and others on duty 
Saw one weak white light at about 9-45 
A. M. but that even if the light was sighted 
af 2-40, this is immaterial; they deny that 
the Buglow sighted the Ellora or gave any ' 
warning or took any steps to avoid collision 
or that the Ellora was pursuing a course 
likely to cause collision; they deny any 
default or negligence or contributory 
negligance on the part of the second officer 
or any other officer or any other person 
on the 8. S. Bilora. They admit the 
Collision occurred at 2-48 a. Mm. and that 
the Buglow was sunk and ths crew rescued. 
They do not deny tha facts alleged in 
para. 9 of the plaint, but with reference to 7 
para. 10, they deny any negligence or 
default on behalf of any one on the Ellora; 
they contend that she was well found and 
properly manned, was keeping a good and 
propar look out, that at 2-45 a, M, on October 
2, single dim white light was sighted and 
a bell was rung; the second officer on 
watch took account of the light, took com- 
pass bearings and then powerful helm action; 
that the Buglow showed her single white 
light in the forepart instead of at the 
stern and sha came across the bow of the 
Ellora fron starboard to port and was sunk. 
They contend that the action taken by the 
second officer in the circumstances was 
proper and reasonable, 

With reference to the allegations that : 
the Ellora committed breach of the Sea 
Regulations, it is contended (a) with regard | 
to Art. 17, that there was no breach of 
Art, 17, the second officer took a sufficient 
compass bearing of the white light; (b) 
with regard to Art, 20, the Ellora .took all 
reasonable means to avoid collision, but 
that the Fateh Rahman was not -showing 
her regulation lights and gave no indicas 
tion of what she was or what was her true 
course; (c) with regard tə Art. 24, the 
Ellora complied with the provisions of this 
Article so far as it was reasonable to do 
so aud circumstances permitted; (d) with 
regard to Art. 28, it was not the practice 
to give sound signals on the open sea to 
country craft and the omission to do so did 
not conduce or contribute to the collision ; 
(e) with regard to Art. 29 it was denied 
that any proper precaution was omitted 
to be taken. Further, the defendants cone 
tend that the Fateh Rahman did not carry 
the regulation lights, she did not carry 
her green and red light and the white 
light was carried so as. to mislead. So 
far as the adverse finding of the Marine- 
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Court of Enquiry is concerned, it is con- 
tended that this finding had been reversed 
e by a Divisional Court of Admiralty sitting 
in *London, aad the second officer’s certifi. 
Cate has been restored. The defendanis 
deny liability for lcss of the Dhow or cargo, 
deny the alleged. value of the Dhow and 
cargo, and deny the plaintiff's right to 
sue for loss ef cargo or cash on board. 
Lastly, the defendants deny that the plain» 
tiff has any cavse of action or that the 
Court has jurisdiction. On September 14, 
1934, 21 issues were settled by a learned 
Additional Judicial Commissioner. The 


issues are as follows: 

“ 1. Whether the owners of the S, 8, Ellora can 
appear in the suit and raise the plea set forth in 
para, 1 of the written statement? 2. Whether the 
Present suit against the ship can lie? 3. Whether 
this Oourt has jurisdiction to entertain this suit ? 
4. Whether the power of attorney onthe strength 
of which the suit is filed authorized institution of 
suit ? Ifnot, what is the result ? 5. Whether the 
statements in paras, 1 and 2 of the plaint are 
proved? IJf£not, what isthe result ? 6 What time 
did the 8S. S., Ellora sight the Buglow Fateh Rah- 
man? What did she see of the said Buglow? Whe- 
ther the point of time is materialin the case? 
7. Where was the Buglow Fateh Rahmanand what 
course was it steering about the time of the collision 
aud when did she seethe 8.8, Ellora? 8. What was 
the course pursued by the 8. 8. Ellora about the 
time of the collision, and what was its speed at the 
time of the accident ? Whether thesaid course was 
likely to causea collision as alleged in the plaint ? 
9, (a) What was the cargo carried by Fateh 
Rahman ?(b) What was the value of the said cargo 
and the Buglow ? (c) Whether any cash was carried on 
hoard the Fateh Rahman? Ifso0, how much? 10. 
What was the condition as to light, visibility and 
weather at the time of the collision? 11, What was 
the place and tims of the collision? What attempts 
wers made by those on the Fateh Rahman to attract 
the attention of the S S. Ellora ? 13. Whether the 
8.8. Ellora and/or those in charge of her were 
guilty of the acts of negligence or any of them 
alleged in para. 10 ofthe plaint? 14. What steps, 
if any, were taken by the B. S. Ellora to avoid the 
collision ? Whether the said acts were sufficient to 
exonerate the 8.8 Ellora from liability? 135 Whe- 
ther the Fateh Rahman was guilty of negligence, and 
if so, to what extent, and what is the consequence 
thereof? 16. Whether the regulations for prevention 
of collision at sea are not applicable tothe present 
cage? 17, Whether the Marine Oourt of Inguiry held 
at Karachi held the second officer of the S, S. Ellora 
guilty of negligence and suspended his certificate for 
six months? lë. Whether the above mentioned 
findings have beenreversed by acompetent authority ? 
If so, what is the consequence ? 19, Whether the 
plaintiff has any right of loss ofthe cargo or the cash 
alleged to have been lost ? 40, What damages, 
if any, is the 8. B. Ellora liable to pay. 21, 
General.” 


My findings on the issues are as follows: 
l. Does not arise. 2..Does not arise. 3. Yes. 
4. Yes. 5. Yes, 6, 2-40 a.M., to 2-42 a. Mọ 
a white light. Yes. 7. The Buglow was on 
a course “from Porebunder to Malabar 
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side.’ There is no reliable evidence to show 
when she sighted the S, S. Ellora. 8. Coaste 
ing from Bombay to Karachi; speed 13.8 
knots. The course was not likely to cause a 
collision, 9-(a), Does not arise, (b) Does not 
arise. (e) Does not arise; 10. A dark night, 
wind north-west, force 2-3; slight sea and 
swell, 11, 2-48 a. M., eight miles off the 
Kathiawad coast and eleven miles from the 
Navi Bunder light, 12. No seamanlike 
action was taken; a white light was moved 
from the stern forward on the Buglow. 13, 
No; guilty of no negligence which contri- 
buted to the collision. 14. Sufficient helm 
action was taken to avoid the collision had 
the Buglow followed the course her white 
light indicated; sufficient action was taken 
to exonerate the B, S. Ellora from liability, 
15. The Fateh Rahman was guilty of gross 
negligence and negligence which slone 
caused the collision. 16. Yes; they are 
applicable. 17, Yes. 18, Yes, a judgment 
in rem relevant only so far as the certificate 
and status of the second officer is cone» 
cerned, 19. Does not arise. 20, None. 21. 
Suit dismissed with costs. It was agreed 
that the Gourt should first determine the 
question of liability, and thereafter, if neces- 
sary, determine the question of damages. 
It was also admitted that evidence before 
the Marine Oourt of Enquiry should be 
treated as evidence in this suit. 

So far as the issues raised by the learned 
Additional Judicial Commissioner are cone 
cerned, some of them do not now arise, 
while the evidence on the record doss not 
enable a finding to be made with any cer- 
tainty upon others. For instance, so far as 
issue No, 7 is concerned, it is not poasible 
to say with certainty when the Fateh 
Rahman sighted the 8. 8. Hilora for, in my 
opinion, the Fateh, Rahman, was keeping no 
proper watch and the evidence of the 
Nakhuda and the seaman on the record ig 
unreliable and cannot be relied on. The 
burden in the first instance lies on the 
plaintiff aud before he can succeed he must 
prove loss or damage due tothe wrongful 
acts of the defendants, namely loss or 
damage due solely or in part to their 
negligence or default. The general rule 
that a plaintif in a collision action muste 
prove affirmatively that his loss was caused 
by the negligence of the defendant or eaf 
Some person for whose acts he is liable may 
be stated thus : 

“The party seeking to recover compensation for 
dameges must make out that the party against whom 
he complains was in the wrong. ‘Phe burden of 


proof is clearly upon him, and he must, show that the 
loss is to be attributed to.the negligence of the 
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opposite party. Ifattheend he leaves the case in 
even scales, and does not satisfy the Court that it 
was occasioned by the negligence or default of the 
other party he cannot succced. Soin the case then 
before the Court, it being proved thatthe plaintiff 
ship had no light, the inference was that, but for the 
absence of the light, the collision probably would not 
have occured, and the plaintiff failed to recover, 
The plaintiff must therefore make out at least a 
prima facie case. The burden of proof lies sofar on 
him, and this burden is still on the plaintiff, if the 
defendants admit that their vessel is also to blame 
for the collision. But it does nct follow that it lies on 
him throughout the whole case. Having made out a 
prima facie case of negligente onthe part of the 
defendant, the burden of proof is shifted, and the 
defendant will be liable unless he proves that his 
negligence in no wey contributed to the loss, 
(Marsden's Collisions at Sea, (Edn. 9), pages 37- 
38). 

And so far as the pricciple of contribu» 
tory negligence is concerned, reference may 
be made to a passage in the speech of 
Birkenhead, L O. in Admiralty Commis- 
stoners v. S.S. Volute (1): 

‘Upon the whole I think that the question of con- 
tributory negligence must be dealt with somewhat 
broadly and upon e-mmon-sense principles, as a jury 
would probably deal with it. And while, no doubt, 
where aclear line can be drawn the subsequent 
negligence is the only one to look to, there are cases 
in which the two acts come go closely together, and 
the second act of negligence isso much mixed up with 
the state of things brought about by the first act, 
that the party act, thatthe party secondly negligent, 
while not free from blame under The Bywell Castle 
(2), rule, might onthe other hand invokethe prior 
negligence as being part of the cause of the collision 
so as to make it a case of contribution (ibid p. 32),”’ 

Lord Bleckburn has stated the Admiralty 
Rule ag follows: 

“It may well be that both parties are guilty of a 
neglect of duty, and that, if either had used reason- 
able care and skill, the collision would have been 
avoided. In such a case the maritime law, whichis 
followed in the Admiralty, apportions the joint 
damage (ibid p. 34. 

But it is clear that there is no difference between 
the rules of law and of Admiralty as to what amounts 
to negligence causing collision and that, before a 
vessel canbe held to bein fħàult for a collision, 
negligence causing or contributing to the collision 
must be proved (zbid p. 29).” 

So far as what constitutes negiigence, 

“it may perhaps best be expressed as doing some- 
thing which ought either to be done in a different 
way or not at all, or omitting to do something which 
ought to be done. In collision cases the negligence 
relied on is generally a failureto exercise the skill, 
care and nerve which are ordinarily to be found in & 
competent seaman, or a breach of regulation, either 
international or local governing navigation or 
Ayuipment, or more rarely the inefficient or defective 
- condition of the vessel or herequipment. Weare 
not éo expect extraordinary skill or extraordinary 
diligence, but that degree of skill,and that degree of 
diligence, which is generally to be found in persons 
who discharge their duty (ibid p. 3)” 


1) (1922) 1 A O 129; 91 L J P 38; 126 L T 425; 38T 
LR 225; 15 Asp. M L O 530; 66 S J 156. 


(2) (1379) 4 P. D 219; 41 L T747; 28 W R 293; 4 Asp. 
M O 207, ' 
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In The Dundee (3), Lord Stowell defined 
negligence as 1 
“a want of that attention and vigilance which is 
due to the security of other vessels that sre nati- 
gating the same seas and which, if so far neglected 
asto become however unintentionally, the cause of 
damage of any extent to such other vessels, the 
maritime law considers as dereliction of bounden 
duty, entitling the sufferer toa reparation in 
damages.” ° 

In a case before the House of Lords, it 
was said thatthe duty of a seaman is "to 
take reasonable care and to use reasonable 
skill” to prevent the ship from doing in- 
jury: per Blackburn, J. Stoomvart 
Maatschappy Nederland v. Peninsular & 
Oriental Steam Navigation Co (4) at 
p 890 (bid p. 4), 

“To exercise ordinary skill, care and nerve is not 
the whole duty of seamen, but to observe the regu- 
lations and to exercise ordinary skill, care and nerve 
(ibid p. 4.)" 

Noalleged practice of seamen of avoiding other 
ships by taking measures other than and inconsis- 
tent with those required by the regulations can excuse 
a violation of the regulations, and no suggestion of 
danger from not following the practice, which may 
arise because a great number of people follow it, can 
be listened toas a reason for not following the rule 
(ibid p. 9). . 

Itis therefore a duty .to observe the regulations, 
and non-fulfilmentof a duty without lawful excuse is 
negligence. But if a regulation is disobeyed, the 
vessel disobeying is not by this fact alone to be held 
to blame. The regulations are evidence of what it is 
the duty of a vessel to do underthe circumstances, 
and if it should appear that a vessel, by breach of 
one of them has occasioned or contributed to a 
collision, such a breach would afford the very 
strongest reason for holding thata vessel had been 
guilty of a breach of duty and was to blame for the 
collision (ibid p. 6). 

The regulations define the steps to be taken by 
each vessel, and they are not complied with unless 
each vessel takes the steps required ofher. The 
neglect of one to comply with the regulations is no 
excuss to the other, if shefails to do what is re- 
quired of her, although a collision would have 
been avoided if either had complied with the law 
(bid p. 8). ; 

As will be seen hereafter it isa positive duty to 
observe the regulations, and a departure from them 
is only justified by necəssity. Non-observance is 
prima facie negligence, therefore it would seem 
that unless it can be clearly shown that the de- 
parture from the regulation either did not in fact 
wholly or in part causethe collision, or was in 
fact right under the circumstances, non-observance 
will involve blame. In order to avoid blame under 
theold law it had to be proved that a breach 
could not possibly have contributed to the colli- 
sion ;now, it is submitted, it must be proved 
affirmatively that it did not cause or contribute 
to the collision (ibid p. 5.) 

Failure to obey a regulation is, generally speaking, 
a breach of duty and evidence of negligence, but by 
judicial decision and by express saving clauses in the 
regulations themselves non-observance at times 
becomes a duty (bid p. 5).” 


(3) (1823) 1 Hag, Ad. 120, 


(4) ey 5 A O 876 (890); 52 L J Adm. 1; 42 L T 610; 
29 W R 173; 1 Asp, M O 567, 
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This briefly is the law, and as often 
occurs, diffeulty lies not so much in its 
enurcration as in its application to the facts, 
Thethree essential issues appear to be issues 
Nos. 13, 14 and 15 and for convenience they 
may be restated thus: Does the plaintiff 
prove that the lass of the Fateh Rahman is 
due wholly or in part to the default or 
negligence of those in charge of the S.8. 
Ellora? My finding on that issue is in the 
negative. Mr. Hukumatrai for the plaintiff 
disarmed criticiem by stating that this suit 
is the first of its kind and that he had 
gathered from the head notes of cases that 
in Admiralty tbe suit was generally ship 
against ship. This Court in its District 
Court jurisdiction exercises Admiralty 
jurisdiction as reference to the Oolonial 
Courts of Admiralty Act of 1890, s. 2 (6) 
will show. So far as the suit against the 
ship is concerned, he refers to the case in 
Esso Bhayaji v. The Steamship “Savitri” 
(5), Admiralty Suit No. 1 of 1886. It is 
true that the Admiralty has jurisdiction in 
rem and that the ship is often spoken of as 
the wrong-doer and that a ship may be 
liable in Admiralty where no damages 
could be recovered at law against the 
general owners, but 
“in cages like the present where damages are claimed 
for tortious collisions, a chattel, such asa ship or 
carriage, may be, and frequently is, spoken of as the 
wrong-doer ; but itis obvious that although redress 
may be sometimes obtained by means of the seizure 
and sale of the ship or carriage, the chattel itself is 
only the instrument by the improper use of which the 
injury is inflicted by the real wrong-doer: Selwyn, L. 
J.,in The Halley (6) at p.201 (ibid p. 81).” 
an 
“the process of Admiralty Courts against the ship 
seem clearly to have originated, notin any suchidea 
as that involved in the law of deodand or in the noxal 
action of the Oivil Law, but simply asa ready and 
effectual means of compelling the wrong-doer to 


appear and defend the action, or to make recompense 
(ibtd page 80).” 


But, in this case, the owners of the chip 
are not resident abroad, dead or bankrupt, 
They bave their offce in the city, and 
Mr, Hukumatrai agreed to meet objections 
raised by the defendants and to save time 
and argument by a request to amend the 
plaint, Amendment was allowed and the 
defendants did not presstke question of 
jurisdiction further, Mr. Hukumatrai, on 
behalf of the plaintiff, at an early stage in 
his arguments, reduced his claim to one cf 
contributory neglience, because it is clear 


(5) 11 B 133. 
(6) (1868) L R 2 PO 193 (201); 7 Moore PO (ns) 263; 


37 L J Adm. 33;18L T 879; 16 W R998, 
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from the evidence that the Fateh Rahman 
was not carrying proper lights. Not only 
did she show no red and green lights, but 
she showed a white light to mislead, 
Mr. Hukumatrai relied mainly upon breach 
of instructions contained in the note precede 
ing Art, 17 (risk of collisions), and in 
Arts. 20 (sailing ship and ship under steam) 
and 23 (steam vessel to slacken speed). His 
case brieflyis that steam must give way to 
sail and that in this case the Ellora should 
have slackened her speed or stopped or re- 
versed and that by not so doing she has been 
guilty of contributory negligence. He also 
relied upon Art, 27 (provision as to special 
circumstances), Art. 25 (helm signals) and 
Art, 29 (proper precautions are to be taken 
in. all cases) Ino his plaint however in 
para. 10 he relied particulary on breach 
of instructions in the note preceding Art. 17 
and Arts. 20, 23, 26 and 29, His case how- 
ever for all practical purposes was that the 
S, 8. Ellora was a steam vessel ; she should 
have kept out of the way of the sailing 
vessel the Fateh Rahman, she had sufficient 
notice of risk of collision to slacken speed 
and reverse and go astern. Therefore what- 
ever the negligence of the Fateh Rahman, 
the 8. S. Ellora was also in fault, and there- 
fore partly responsible for the loss and 
damage. So far as the facts are concerned, 
I must refer to the record of evidence in 
the Marine Enquiry of which the evidence 
is admitted by consent as evidence in this 
sult, and to evidence taken on commission. 
Now, itis not disputed that the collision 
took place at 2-48 a.m. on the morning of 
October 2, and that the collision cceur- 
red near Porebunder off the coast of Bombay 
and that the Ellora was running between 
Bombay and Karachi, The Engineer on duty 
at the time was George Wight and his evie 
dence is corroborated by the entries in the 
telegraph logbook. There is then no dispute 
about the time of the collision, that it was 
2°48 A.M., nor is there any dispute as to 
the place, for the evidence of the Captain, 
Henry Alured Denne, is that the steamer 
was eleven miles from the Navi Bunder 
light and eight miles from the shore. But 
the evidence is notso clear asto the time 


when the Ellora first sighted the Buglow.® 


In his first statement to the Principal Oficer 
in the preliminary enquiry, the officer of 
the watch, Robert, Orozier, gave the time 
as 2-40 a. m. In the Marine Enquiry 
he stated that 2-40 was approximate and 
that 2.45 was the correct time. This later 
time may be the result of later.and more 
precise recollection, but-it is necessary to 
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Jook to the evidence of others on the Ellora. 
There can be no question but that a proper 
watch was kept. The second officer is a man 
of sufficient experience and of strictly sober 
habits, and there is no reason to suppose 
that he did not take at the earliest oppor- 
tunity into his consideration the light show- 
ing from the Buglow. Prima facie, there is 
no reason to suppose that he would not 
take all necessary and proper steps to avoid 
a collision, and whether the Buglow was 
first sighted at 2-40 or 2-45 a.M., appears 
to mein the circumstance of this case not 
decisive. Hunsjee Dewa was the lascar on 
duty as lookout man, He states that he 
struck the bell once as soon as he saw the 
white light of the Buglow on the star board 
side. He had no watch and his appreciation 
of time is only approximate. He says how- 
ever that he saw the light ten or fifteen 
minutes after the ship’s bell struck 2-30. 
The witness can only speak to time approxi- 
mately but I see no reason to reject his 
evidence so far as it goes, He says he heard 
no sound from the Bugiow. ; 

Bell Deeta, an experienced lascar of 
thirty years service, was at the wheel when 
the accident occurred.. He saw the white 
light of the Buglow after the bell was 
struck, He says it was three minutes before 


the accident when he first saw the light 


but he also states in his evidence that five 
minutes elapsed between the first order to 
change the course of the steamer by five 
degrees to port and the second order to turn 
harder to port, and he states that the 
Buglow struck the steamer 1-2 minutes after 
he turned harder to port. This is the evi- 
dence of the officers and servants of the 
company. It would appear then that the 
Buglow was sighted some six to eight mi- 
nutes before the collisions 

The evidence of Nakhuda of the Buglow 
is also on the record. Itis not pcssible to 
make out from his evidence when the Fateh 
Rahman first sighted the steamer or on 


` what course she was steering. His evidence 


is vague: “From Porebander to Malabar 
side.” He says they sighted the steamer at 
la. Mm, but he had a watch and did not 
refer to it. He says again that it was half 


an hour’s steamer journey when he frst 


gighted the steamer. The collision was at 
2-48 a. M.; he first sighted the steamer 
then about 2-18 a. M. He admits he had 


-only one white light when they left Pore- 


bander, and it is not possible to say from 
his confused evidence when they showed 
the red and green lights. In my opinion, 
they did not show the red and green lights 


YOOSAT SAGAR V. 8. 8. “ELLORA” (SIND) 


1910 


at all. It would appear from his evidence 
that he could not change his course because 
there was no wind. It is stated however e 
in the plaint that there was a wind’ of 
force 2 to 3, 


The evidence of Kenneth Le Breton, 
Master Mariner, is that the Buglow would 
be sailing at 3to 4 knots. Isis also clear 
from the evidence of the officer of the watch 
that it was a dark night, the wind was 
north-west with a force 2 to 3. The state- 
ment of the Nakhuda that there was no 
wind appears incorrect, Reading through 
the evidence of the Nakhuda, I can see no 
real indication of a proper watch or seaman- 
like action at all. Indeed when he first 
sighted the steamer he states he removed 
the white light from the stern to the fore 
part of the ship where it was even more 
misleading. It doas not appear he complied 
with Art. 1 or Art. 5, and it appears that 
the white light he moved would under 
Art, 10 be taken to be the stern light of an 
overtaken vessel, 


According to the evidence of Saleh, son of 
Farid, taken on commission, deseribed as a 
boatman of Koweit who was a member of 
the crew, they sighted the Ellora about 
ten minutes before the collision, He states 
there was a dead calm and it was he who 
seized the white light, took it to the bow 
and waived it. He describes the course of 
the Buglow as slightly across and diagonal 
to the course the Ellora was making, It 
appears to be difficult to reconcile the evie 
dence of this boatman and the course shown 
in the diagram with the allegation in the 
plaint that the course was south-east south, 
It is not possible to say with precision what 
her course was or whether she was keeping 
it. The Buglow was however struck forward 
and broadside on so that it appears she 
either sailed or drifted across the bows of 
the Ellora. I am alsoof the opinion that 
the Fateh Rahman was not keeping a pros 
per watch. [ am satisfied that none sounded 
the bell on beard the Fateh Rahman or did 
anything to attract attention until it was 
too late, that they showed no red and green 
lights and that the white light shown was 
misleading, In my opinion, the white light 
moved in panic to the bow merely added 
to the risks of collision and increased the 
difficuliy of the officer of the watch. The 
Fateh Rahman was not only showing no 
proper lights; she was showing a white 
light which would mislead. It was the 


‘breach of Regulations 1, 5 and 10, which in 


my opinion, was responsible for the colli: 


+ 
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eion, 

“Ifa ship by carrying wrong lights, or by navigat- 
ing in an improper or unusual manner, misleads or 
embarrasses another, she cannot attribute as a fault 
to the latter any act which was the probable result of 
her own negligence (ibid p. 13).” 


= Jt remains then only to be considered 
whether the Ellora was guilty of covtribu- 
tory negligence, Iam of opinion that she 
was not. Now, the second officer’e certi- 
ficate which was suspended by the Court 
of Marine Euquiry has been restored by an 
.order of the Admiralty Court sitting in 
London, So far as the tinding of the Court 
.Of Admiralty is concerned, I do not think 
I am, so far as this suit is concerned, bound 
by that finding so that I cannot find the 
Ellora or her owners liable in damages for 
the collision because of the negligence of 
‘those of their officers and servants who 
were on board and in charge of the 
navigation of the &Ellora at that time 
if the evidence satisfies me that there was 
negligence contributing to the collision. 
-The finding of the Court of Admiralty is 
I think, a judgment in rem so far as the 
status and the certificate of the second 
officer is concerned, His certificate is 
testored“to him, but the present plaintiff 
was not'a party to that suit, and it appears 
‘tome thatso far as this suit is concerned 
it is open tothe plaintiff to show, if he 
can, that there was such negligence or 
default on behalf of the Company's sers 
Vants including the officer of the watch as 
to entitle him to damages. But, in my 
opinion, the plaintiff has failed to do so. 
He relies largely upon the evidence of the 
Nautical Surveyor Lt. Commander Hughes» 
Hallett whose opinion however is not that 
‘the second officer was negligent but that he 
committed an error of judgment. But, in 
my opinion the important words in his 
‘evidence are these : 


“I know that sailing vessels shall not carry a 
white light in the forepart of the vessel. The sailing 
vessels have to show only green and red sidelights 
except when overtaken when they shall show a 

. White light as prescribed by Art. 10. IfI were 
coming frem Bombay and I had seen a white light I 
might have taken it to be anything and not necessarily 
alighton a Buglow at all. Amongst other things I 
would have been justified in assuming under the rules 
that it was the stern light of a Buglow. Under 
Regulations the stern lights must be visible over an 
arc ol thecompags at 12 points, that is 6 points on 
either side. If it was assumed that it was thestern 
light of a Buglow he would be justified in assuming 
that the Buglow was not crossing the steamer’s bow, 
because he would have seen her sidelights, that is to 
Bay, he would have seen a green light if she was 
ar starboard and a red light if she was going to 

ort. 
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and 

“if the officer was certain in his mind that the light 
was the stern light ofthe dhow, an alteration by 5 
degrees would have been sufficient to give the dhow a 
clear berth.” 

The only reason the Nautical Surveyor 
could give for the officer of the watch not 
agseuming, what under the Regulations 
heshould have assumed, was that many 
dhows travel on the coast without side» 
lights. Iam not prepared to accept this 
alleged general disregard of Regulation 
d by other dhows as a good reason for 
requiring that the officer of the watch in 
tbis case should have assumed that this 
dhow carried no sidelights or to accept the 
position that dhows are to be permitted 
to ignore, and to be assumed to have 
ignored all the regulations, ‘he re- 
gulations as to lights are explicit, Article 1 
says: 

“The rules concerning lights shall be complied with 
in all weathers from sunset to sunrise, and 
during such time no other lights which may 
bə mistaken for the prescribed lights shall be ex- 
hibited.” 

Article 5 says : 

“A sailing vessel under way, and any vessel being 
towed shall carry the same lights as are prescribed 
by Art, 2 for a steam vessel under way, with the 
exception of the white lights mentioned therein which 
they shall never carry.” 

Article 10 says : 

“A vessel which is being overtaken by another ghall 
show from her stern to such last-mentioned vessel a 
white light or a flare-up light. 

The white light required to be shown by this 
Articla may be fixed and carriedin a lantern, but 
in such case the lantern shall be constructed, fitted 
and screened that it shall throw an unbroken light 
overan arc of the horizon of 12 points of the 
compass, siz., for 6 points from right aft on each 
side of the vessel, so as to bevisible at a distance 
of at least one mile, Such light shall be carried 
as merely as practicable on the same level ag the 
sidelights.” 


In this case, thé Buglow offended against 
the regulations, but itis not asif she 
offended by carrying no lights, Then it 
might well be urged that such a state of 
things existed as required the steamship 
to slacken her speed, stop or reverse, 
but she showed a light which wnder the 
regulations meant one thing and cne thing 
only, an overtaken vessel. This being 80, 
it is difficult to see how the officer on tha 
watch was guilty of negligence or default 
when he was deceived or when he teok 
action, which on tke assumption the light 
meant, what under the regulation if 
should have meant, according to the Nauti= 
cal Surveyor, would have avoided collision, 
Article 23 contains the qualifying words 
“if necessary.” In this case,’ according 
to the evidence of the Nautical Surveyor, 


16 
assuming the white light to have meant 
what it should have meant, there was no 
necessity to slacken speed or stop or 
Teyerse, The course taken by the Ellora 
would ordinarily have avoided collision. 
It isnot necessary in coming to this 
conclusion to abate from the strictness of 
Art. 20 that the steam vessel shall keep out 
ofthe way of a sailing vessel. From 
the time the officer of the watch sighted 
fhe light he proceeded to comply with 
Art 20 according to his best judgment 
in the circumstances. It is however, argued 
that there was contributory negligence in 
terms of the note preceding Art, 17 ; 

“Risk of collision can, when circumstances permit, 
be ascertained by carefully watching the compass 
bearing of an approaching vessel. If the bearing 
does not appreciably change, such risk should be 
deemed to exist,” 
and it is said that according to the evi- 
dence of the second officer himself he did 
not take a proper Compass bearing but he 
took a relative bearing from his own 
steering compass and the starboard, Sam» 
eon Post. Butthe answer of the Nautical 


- Surveyor to the learned Advocate, Mr. 


Tolasing, that “it is not possible to take 
bearings of Samson Post without the 
compass’ appears based upon a misunder- 
standing by the learned Advocate of what 
a Samson Postis. In my opinion, the 
compass bearing taken was sufficient in the 
circumstances. So far as the breach of 
Art. 28 is concerned, it ig admitted that no 
sound signals were given, and I can find 
nothing inthe Article which exempts a 
steamer from giving sound signals to a 
Buglow though according tothe evidence 
of the Master of the Ellora and the 
Oargo Superintendent, both officers of 
great experience, such signals are not 
generally given tocountry craft in the 
open sea as such craft would not under- 
stand them. But the regulations have to 
be followed. A general practice to ignore 
them in certain cases is no answer to the 
charge that a breach of the regulations is 
prima facie negligence. So it appears to 
me thatthe burden lies upon the defen- 
dants toshow that failure to give sound 
signala did not contribute to the collision. 
°It may be said, of course, that the sound 
signals would have awakened the sleeping 
crew ofthe Buglow, but the bell was 
sounded, and I cannot persuade myself 
-that the sounding by the Ellora of two 
short blasts indicating her change of 
course wouid have made any difference in 
the circumstances. I do not believe that 
the Nakhuda of the Buglow would have 
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understood two blasts to mean: "I am 
directing my course to port.” I should 
apply to the determination of this question 
of the liability ofthe 8.8. Ellora for this 
breach the principle set out in Whittle 
v, Ebbw Vale, Steel, Iron & Coal Co., Ltd: 
(7): s . 

“The principles which have to be applied to facts 
like these are now well settled; «they have been 
declared on numerous occasions by your Lordships 
and they may be very easily summarized. If the 
facts which are proved give rise to conflicting 
inference of equal degrees of probability so that the 
choice between them is a mere matter of conjecture, 
then, of course, the applicant fails to prove his case, 
because it is plain that the onus in these. matters is 
upon the applicant. Butwhere the known facts are 
not equally consistent, where there is ground for 
comparing and balancing probabilities as to their 
respective value, and where a reasonable man might 
hold thatthe more probable conclusion is that for 
which the applicant contends, then the arbitrator is 
justified in drawing an inference in his favour. 
Lancaster v. Blackwell Colliery Co. “Std. (8), at 


page 406," 

itis for the defendants to prove that 
their breach of the regulations did not 
contribute to the collision, I cannot how- 
ever, persuade myself that in the circum- 
stances two short blasts would have made 
the slightest difference in the result. This 
is the opinion of the Nautical Surveyor. 
I am satished that the defendants’ have 
discharged the burden which the proof 
of the breach of Regulation 28 imposes 
upon them. Lastly,it was urged that there 
wasa breach of Art. 29. It was argued 
that the special circumstances of the case 
required that the second officer should 
have presumed that all country craft 
were always disobeying all the regulations 
and he should have slackened spesd and 
reversed. I donot think that is a practical 
proposition. It was notin this case as if 
the Buglow was showing no ligats. She 
showed a white light which misled, This 
I think was directly and solely respon- 
sible forthe collision. I therefore dismiss 
the plaintiff's suit with costs. 


D. Suit dismissed. 


(7) (1936) 2 All. E R 1221. l 
(8) (1519) 12 B W O O 400 (406); 89 LJ K B 699; 122 
L T 162; 648 J 115. | 
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MADRAS HIGH COURT 
°” ‘Appeal No. 245 of 1934 
° . November 10, 1938 

VaRADAOHARIAR AND ABDUR 

RAHAMAN, JJ. 
YERLAGADDA . MAHALAKSHMI— 

APPRLLANT 
© versus 


MIDDE SOMARAJU AND oragrs— 


RESPONDENTS 

Transfer of Property Act(IV of 1882), s. 101— 
Wxecution of mortgage—Mortgaged property attached 
by third party having money claim against mort- 
jagor—Sale of pronerty by mortgagor in favour of 
wnortgagee—Sale by money decree-holder atiempied— 
KMortgagee setting up sale in his favour or in alter- 
mative his mortgage—Sale directed subject to mort- 
gage—Suit by mortgagee on his mortgage held main- 
tainable. 

Though s. 101, T, P. Act, has generally been in- 
voked in cases, where the rights of mesne encum- 
brancers come up for decision, the principle of the 
section is not limited to those cases, It only lays 
down s general rule of presumed intention and 
where the later conveyance willbe inoperative as 
against any intermediate right whether founded on 
40 encumbrance or on an attachment, the principle 
must be held equally to apply. {p. 19, col, 2.) 

Subsequent to the execution of a mortgage-deed 
@ third party who had a money claim against 
the mortgagors attached some of the mort- 
gaged items, before judgment, pending his money 
suit against them, Subsequently the mortgagor 
eurported to sell the mortgaged items to the mort- 

agee partly for the mortgage amount and partly 
ora further consideration. When the money 
decree- holder attempted to bring the properties to 
Sale on the basis of the attachment already made, 
the mortgagee filed a claim petition in which she 
eet up her sale and asked that the property should 
be released from attachment; in the alternative, 
she asked that even if the sale should be held to be 
invalid as against the attaching decree-holder, the 
execution sale should be directed to be held subject 
to the mortgage in her favour. The executing 
Oourt held that the sale having been effected sub- 
sequent to the attachment was invalid as against 
the decree-holder and it directed the sale to be 
teld subject to the mortgage. The property was 
accordingly sold subject to the mortgage and 
purchased by the decree-holder himself, who in turn 
sonveyed it to another person. The mortgagee 
brought a suit to recover amounts due under the 
mortgage: . 

Held, that the mortgagee’s claim under the suit 
mortgage had not been extinguished by the sub- 
zequent sale and that it was enforceable in the 


vents that had happened. Gopal Sahoo v, Gunga 
Pershad Sahoo (2) and Dinobandhu Shaw v. Joga- 
maya Dasi (6), relied on, 66 Ind. Oas. 203 (3), ex- 


plained, 148 Ind. Oas. 1125 (1), distinguished, [<bid.] 


A, against the decree of the District 
Court, East Godavari at Rajahmundry, in 
O. 8. No. 1 of 1982, 


Mr. K. Bhimasankaran, for the Appel- 
‘ant. 


Mr. P. Somasundaram, for the Respond- 
nts. 
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Varadachariar, J.—The appellant sued 
to recover money due under a mortgage 
deed for Rs. 3,000 executed in his favour 
by defendants Nos, 1 to3 and their father 


‘on March 12,1917. Defendant No. 7 was 


the principal contesting defendant. His 
defence was in the main founded upon 
certain events that happened in 1918 and 
1920. In August 1918, a third party who 
had a money claim against the mortgagors 
attached some of the mortgaged items, 
before judgment, pending his money suit 
against them. On October 2, 1918, the mort- 
gagor purported to sell the mortgaged items 
to the plaintiff under the original of 
Ex. I, partly for the mortgage amount and 
partly for a further consideration of 
Rs, 441. When the money decree-holder 
attempted to bring the properties to sale on 
the basis of the attachment already made, 
the plaintiff filed a claim petition (Ex, G) on 
September 29, 1920. In this petition she 
claimed one of two reliefs: she set up her 
sale and asked that the property should 
be released from attachment; in the alter- 
native, she asked that even if the sale 
should be held to be invalid as against the 
attaching holder, the execution sale should 
be directed to be held subject to the 
mortgage in her favour. It appears from 
the endorsement on Ex, G that the decree- 
holder himself had referred in his sale 
proclamation to the mortgage in the plaint- 
ifs favour but suggested that it was 
supported by consideration only to the 
extent of Rs. 2,500. When the matter came 
on for final disposal the executing Court 
held that the sale having been effected sub- 
sequent to the attachment was invalid as 
against the decree-holder and it directed 
the sale to be held subject to the mortgage 
“referred to by the decree-holder.” The 
property was accordingly sold subject to the 
mortgage and purchased by the decree- 
holder himself, who in turn conveyed it to 
defendant No. 7 as the result of a decree 
for specific performance of an agreement 
entered into between them. 

The result of the execution sale was that 
the plaintiff was deprived of possession 
of Items Nos. 1,2 and 4 to 6 of the plaint 
schedule and retained possession only of 


Items Nos. 3 and 7. The plaintiff accord- ° 


ingly filed this suit for the recovery of the 
amount due under the mortgage, contending 


that as the sale had failed, he was entitled © 


to fall back upon the mortgage. Defendant 
No. 7 contended that the sale must he 
deemed to have extinguished the mortgage 
and that the subsequent events could not: 


=" The learned Judges had 
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revive the plaintiff's claim under the mort- 
gage. The learned Subordinate Judge 
gave effect to this contention and dismissed 
the suit. Defendant No, 7 raised other con- 
tentions which formed the subject-matter 
of the other issues raised in the case, One 
of them was a plea of partial discharge 
which forms the subject-matter of the 
fourth issue. Another was aclaim that the 
plaintiff should give credit as against the 
mortgage amount and the interest due 
thereon for the profits realized by him dur- 
ing the time that he had been in posses- 
sion of the properties sold tohim, Finally, 
there was a question of the amount which 
the plaintiff was entitled to recover in 
view of the fact that he still retains as 
vendee two items of the hy potheca. 

So far as the lower Court dismissed the 
plaintiff’s suit, we are unable to concur 
in its decision. The decision is mainly 
based on the judgment of this Court 
in Daso Polaiv. Narayana Patro (1). We 
shall presently show that that case is 
distinguishable on its facte; but we think 
it right to add that we are, with all respect, 
unable to concur in some of the observa- 
tions in that case. In the present case, the 
order Ex. Gl was clearly an order under 
O. XXI, r. 62, Civil P. O. As we have 
already stated, the plaintiff put forward 
alternative claims in his claim petition, 
one on foot of the sale in his favour and 
the other on foot of the mortgage. The 
Court rejected the claim based on the 
sale but upheld the claim based on the 
mortgage. Neither party took steps to 
impeach that order and it became conclusive 
between the claimant and the decree-holder 
inthe money suit. The Oourt accordingly 
purported to sell only -the equity of redemp- 
tion and the decree-holder (who became 
the auctlon-purcbaser) having purchased 
only the equity of redemption could con- 
vey only that interest to the present 
seventh defendant. In respect of these 
facts the position in Deso Polai v. 


Narayana Patro (1) was very different.. 


The claim petition there was dismissed 
as preferrred too late and as no suit 
was brought by the claimant under O. XXI, 
r. 63, Civil P. O., that order became final, 
It was in those circumstances impossible 
to imply any adjudication that the claim 
founded on the mortgage was well-founded. 
therefore to 
hold that the reference to the mortgage in 


(1) 5f M 195; 148 Ind. Oas. 1121; A I R 1933 
Mad, 879; 65 M L J 819; 38 L W 813; (1933) M W N 
* 1357; 6 R M 572. 
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the sale proceedings amounted to nothing 
more than a notice to intending purchaser: 
under r. 66 of O. XXI, Oivil P. O. Itis or 
that footing that they held that the Oouri 
auction-purchaser was not precluded from 
contesting the existence or validity of the 
mortgage. On the facis of the present 
case, as We haye set out eabove, neither 
the decree-holder in the money suit nor 
the Gourt auction-purchaser nor defend: 
ant No. 7 as the purchaser from him could 
go behind the order in the-claim proceed. 
ings which upheld the mortgage claim 
We may also point out thatin Daso Pola 
v. Narayana Patro (1) the learned Judges 
laid stress on the fact that even in the 
claim petition the claim based on the 
mortgage was never put forward and 
that the claimant insisted that the mort: 
gage had been discharged by the sale-deed 
in his favour, The conclusion reached in 
that case that the mortgage had been 
erytioguished has largely been based upon 
this ground. That ground also will nol 
avail defendant No, 7 in this case because 
as already stated the claim was put forward 
both on the mortgage and on the gale, 
The portion of the judgment with which 
we are unable to agree is the interpretation 
which the learned Judges have placed on 
s. 101, T. P, Act. With all respect, we 
think that in a case like the present it 
must be presumed that it ie to the advantage 
of the mortgagee to keep his interest as 
mortgagee and his interest as purchaser 
of the equity of redemption distinct be: 
cause of the intervening attachment against 
which his sale cannot be effective. 

The question in this class of cases is-no! 
whether the sale is not effective as between 
the vendor and the vendee, but whether 
there being the possibility of the sale 
proving ineffective as against a third 
party, it is not to the Interest of the mort. 
magee not to treat his mortgage as extingui 
shed by the sale. In the application oj 
this principle of presumed intention, it 
makes no difference whether the third party 
is allowed to claim in preference to the sale, 
on the ground of his being a subsequent 
encumbrancer or on the ground of hie 
being an attaching decree-holder. If the 
decree in pursuance of which the attach: 
ment was made is paid off, the sale will of 
course stand as between the vendor anc 
the vendee and the mortgage will be 
satisfied. But,ifit in pursuance of the 
attachment, the properties are brought tc 
Bale in execution, the vendee is deprived 
of his rights under the sale to the extent 
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to which the properties are sold in execu- 
tion and we think that there is no mean- 
*ing In saying that even to this extent, 
the sale is operative as between the 
Vendor and the vendee. This seems to 
us to be the principle of the decision in 
Gopal Sahoo v, Gunga Pershad Sahoo (2) 
which we are prepared to follow. The 
learned Subordinate Judge distinguished 
that case as a decision under the Civil 
P. O. of 1882 according to which he thought 
that a transfer.pending an attachment was 
wholly void, whereas under the present 
Code it is voidable only as against the 
rights enforceable under the attachment. 
This distinction drawn by the learned 
Judge is obviously erroneous. The law 
has always been that a transfer pending 
an attachment is void only as against the 
rights enforceable under the attachment. 
The learned Counsel for the respondent 
drew our attention to a decision of the 
Allahabad High Court in Lachman Prasad 
V. Lachmeswar Prasad 66 Ind. Oas. 203 (3), 
With all respect, we are unable to follow 
that decision. The sale was there made 
to the father of the mortgagee and the 
father was a member of a joint Hindu 
family with the mortgagee. The sale 
deed directed that a portion of the consi- 
deration should be applied by the vendee 
to discharge the mortgage bond in favour 
of his son. The learned Judges observed 
that the father and the son must be treated 
as virtually one and the same person 
that the direction to the father to 
pay off the mortgage must be treated 
a8 an extinction of the mortgage debt, We 
do not find any reference in the jJudgmant to 
the principle of s. 101, T. P, Act. In the 
leading case in Gokuldoss Gapaldoss v. 
Puranmal Premsukhdas (4) their Lordships 
of the Privy Oouncil referred to the practice 
prevailing in England of circumventing the 
doctrine in Toulmin v. Steers (5) by taking 
a conveyance of the equity of redemption 
in favour of trustees for the benefit of the 
prior mortgagee and added that in India 
it was unnecessary to resort to this cone 
Veyancing device and as a rule of equity 
the principle of presumed intention tə keep 
the mortgage alive might be applied. It 
seems to us that what was done in the Allaha- 
bad case was practically the conveyancing 
device referred to by their Lordships of 
"QS 5 Souneil in Gokuldoss Gopaldoss v. 
3 2 . . 
als Ae ALJ 151; 66 Ind. Oas. 2038; AI R 1922 


(4) 10 O 1035; 11 I A 126:4 Sar. 543 (P O). 
(5) (1816-17) 3 Mer. 210; 17 RRG? E O 
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Puranmal Premsukhdas (4) and if even 
under the decision in Toulmin v. Steers (5), 
such a device would have provented the 
extinction of the mortgage, we venture to 
think with all respect that it would bea 
fortiori so in this country. 

Though s. 101, T. P. Act, has generally 
been invoked in cases where the righis of 
mesne encumbrancers come up for decision, 
the principle of the section is uot limited 
to those cases. It only lays down a general 
rule of presumed intention and where the 
later conveyance will be inoperative as 
against any intermediate right whether 
founded on an encumbrance or on an attach- 
ment, the principle must be held equally 
to apply. In Dinobandhu Shaw v. Joga- 
maya Dasi (6), this question had to be 
considered in respect of the effect of an 
intermediate attachment, as in the present 
case, and their Lordships observed at 
p. 164": 

“It is idle to contend that there was any intention 
to extinguish the old mortgages for the benefit of the 
a creditor or any purchaser at the Sheriff's 
sale.” 

We must accordingly, hold that the plain- 
tiffs’ claim under the suit mortgage has not 
been extinguished by the subsequent sale 
and that it is enforcible in the events that 
have happened. Mr. Somasundaram next 
contended that according to the proper con- 
struction of the order (Ex. G-1) the mortgage 
must be held to be valid only to the extent 
of Rs. 2,500. We donot think that is the 
effect of the order. The only point then 
decided was that as between the sale and 
the mortgage the Court upheld the mortgage 
and negatived the claim under the sale. This 
is made clear by the use of the words 
‘mortgage referred to by the decree-holder”’ 
instead of words like ‘‘mcrtgage admitted 
by the decree holder.’ The Oourt has now 
found that the mortgage was fully supported 
by consideration and nothing has been 
shown against the correctness of that 
finding. 

It remains to deal with two other ques- 
tions raised by Mr. Somasundaram on 
behalf of defendant No. 7. He first con- 
tended that the lower Court’s finding on 
Issue No. 4 was not in accordance with the 


evidence and that the issue should have. 


This 
being 


been found in his client’s favour. 
relates to a plea of discharge, it 


defendant No. 7’s case that in or about...’ 


April 1925 he paidto the plaintiff a sum of 
Rs. 1,950 in full quit of so much of the 
(6) 29 O 154; 29 I A 9; GCW N 209;4 Bom. L 
R 238: 12 M L J73; 8Sar.217 (P 0). 
*Page of 29 O.—[Ed] = -nm 
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mortgage debt as would be recoverable 
from the properties agreed to be purchased 
by defendent No. 7. Though defendant 
No.7 is not able to fix the exact date of 
payment, he states that the agreement 
between himself and the Court auction- 
purchacer was in February 1925 and that 
the payment to the plaintiff was about two 
months later. Though the learned Sub- 
Judge has not discussed in detail the evi- 
dence bearing upon this question, he kas 
clearly indicated that he was not impressed 
by the evidence adduced in support of the 
plea of discharge. We have been taken by 
Mr. Somasundaram through the relevant 
portions of the oral evidence and we see no 
Treason to come to a different conclusion, 
Defendant No. 7 has not thought fit to 
take any voucher fcr the payment of such 
a large sum of money nor has he even cared 
to insist upon the payment being endorsed 


on the mortgage bond. Even according 


to his version the plaintiff promised to make 
the endorsement in due course and set, 
after the plaintiff had failed to do so for 
more than a year, defendant No, 7 never 
even thought fit to send any notice to the 
plaintiff complaining of her conduct. Fur- 
ther, defendant No. 7’s evidence as to the 
circumstances under which the alleged 
payment was made and the mannerin which 
he found the money to make the payment, 
is not at all convincing. 

It is very doubtful if at or about this time 
he had the money to pay at all, D.W. 
No. 1, whose help has been availed 
of to support this story apparently because 
he had to receive some money from the 
Plaintiff, is the son-in-law of defendant 
No. 7’s brother and assuming it to be true 


‘that he bad to receive.a sum of Rs. 200 


from the plaintiff and did receive it about 
this time, we are nct, by any means, satise 
fied that there is any connection between 
that transaction and the alleged payment 
by defendant No. 7 to the plaintiff. Tke 
remaining witnesses who support this story 
of payment do not really seem to have had 
anything to do with the transactions between 
the plaintiff and defendant No. 7 and, as 
one of them admits, it is probably defen- 
dant No, 7’s Iccal influence that has enabled 
Tim to get these witnesses to support his 
story. We must accordingly find against 


. defendant No. 7 on his plea of alleged 


‘discharge. 


The second issue raised the question of 
the accountability of the plaintiff for the 
profits received by her from the lands which 
had been purchased by defendant No, 7. 
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The law on this point is not by any means 
settled. We may observe in passing -that 
the observations in Muthammal v. Razu 
Pillai (7) are not wholly reconcilable with 
the view taken in Natesan Chettiar v. Rama- 
lingam Chettiar (8). As we do not propose 
to decide the question as an abstract ques: 
tion of law in this case, we edo not think 
it necessary to refer to the cases in detail, 
We only wish to guard ourselves against 
being understood as concurring in all the 
observations in Natesan Chettiar v. Rama: 
lingam Chettiar (5) For instance, the 
statement that a purchase by a prior morte 
gagee in execution of a decree obtained in 
his suit without impleading the puisne 
mortgagee therein is a nullity and will 
not be effective even to pass the title of 
the mortgagor as against the puisne morte 
gagee seems to us too broadly stated. In 
the circumstances of the present case and 
in view of the fact that a petiticn bas been 
filed before us on behalf of defendant No. 7 


for relief under the Agri, Relief Act IV of — 
we think it best to hold that no 


1935, 
accounting is necessary and it would be 


more equitable to say that after October 23, 


1920, the plaintiff is not entitled to claim 
interest as against defendant No. 7 to the 
extent of the proportion of the mortgage 
debt recoverable from the properties in 
defendant No, 7’s possession. In this view, 
there is no occasion, in our opinion, to deal 
with the petition under Mad, Act IV of 
1938 either, 
the owner of the equity of .redemption in 
some of the items of the mortgage property, 
the. mortgage must be held to have been 
split up and the plaintiff will be entitled to 
a decree only for a proportionate share of 
the mortgage debt as against the properties 
purchased by defendant No. 7. - 

The parties are not able to agree before 
us as to the proportion. The lower Oourt 
will ascertain the amount due for principal 
and interest as per terms of the mortgage 
bond, on October 23, 1920, the date on which 
defendant No. 7's vendor became the Court 
auction-purchaser; out of that amount there 
will be a decree for sale of the properties 
purchased in that Oourt sale by defendant 
No, 7’s vendor for an amount bearing the 
Same proportion tothe mortgage debt due 
on that date as the said properties bear to 
the entirety.of the mortgaged properties 
valued as on the date of the mortgage 


(8) 46 L W 332; 173 Ind,-Oas. 244; AIR 1937 
Mad. 769; (1937) M W N 700; 10 R -M 545 -= -> 


As the ‘plaintiff has become ` 


rr 41 M 513; 44 Ind. Oas; 753; AI R1918 Mad. 
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Th appeal is allowed and the case will be 
sent back to the lower Court to give effect 
to the above directions and pass a preli- 
minary decree for sale for the amount 
ascertained as above. The plaintiff and 
defendant No. 7 will pay and receive pro- 
portionate costs both here and in the Oourt 


below. 


` N°8. Appeal allowed. 


o su ee 


BHOPAL HIGH COURT. 
Second Oivil Appeal No. 9/52 of 1939 
August 6, 1939 
MOHAMMAD Aumap Kaan, O. J. AND 
P. O. Brent, J. 

ASGHAR HOSAIN—Dgrenpanr— 
APPELLANT 

versus 
YAHYA HOSAIN AND ANOTAER 


—PLAINTI¥F3— R88 PONDENTS 

Muhammadan Law— Guardianship— Hanafi— 
Mother's power as guardian to dispose of minor's 
property to pay off debt. 

According to Hanafi School of Muhammadan Law, 
the mother is only entitlad to the guardianship of 
her children upto certain ages and under certain 
conditions, that is to say, her right to guardianship 
of the person of a minor is recognised, but she is 
considered to be totally unfit to act as a guardian 
of a minor's property. Father alone is recognised 
as a Child's natural guardian who can manage his 
property, failing him the right to such guardian- 
ship vests in his executor, and in his absence in 
the grandfather (if alive) or his executor. In de- 
fault ofall these the Judge as the representative 
of the sovereign is authorised to appoint a guar- 
dian for protecting and, preserving an infant's 
property. No other relative including the mother 
enjoys this right of dealing with a minor's estate 
according to Sunni Law. The position of a real 
mother is no better in law than that of a mere 
stranger or intermedlor so far as the immovable 
property is concerned. Not only a transfer of 
minor's interest in such property is forbidden with- 
out the direct permission of the Oourt, but even an 
incumbrance is not protected against a claim by or 
on behalf a minor. The mother's action in dealing 
with her minor son's property is no better than 
that of a fazuli, whose transfer is voidable at the 
option of the owner according to the Hanafi doc- 
trine, and is-utterly void according to the Shafai’s 
view. 47 Ind. Oas. 513 (1) and 78 Ind. Oas. 1024 (2), 
relied on. 


Mr. Masood Ahmad, for the Appellant. 


M. A. Khan, C. J.—This is an appeal by 
the defendant froma decision of the Diss 
trict Judge of Sehore decreeing the plaint- 
ifi’s claim for the cancellation of two sale 
deeds executed one after the other by the 
defendants and for. avoiding a decree for 
arrears of rent passed ex parte against the 
plaintiff. The facts of the case briefly 
Stated are that Yahya Hosain minor filed 
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a suit against the three defendants in- 
cluding his own mother Mst. Amina Bi, who 
figuers as defendant No. 3, alleging that 
his mother had remarried after his father's 
death and during his minority had fraudu- 
lently transferred his house by means of a 
sale deed dated March 20, 1932,in favour 
of defendant No, 2 for an ostensible cone 
sideration of Rs. 1,988-15-6. The said de- 
fendant No, 2 in turn had transferred the 
same house on November 15, 1933, to his 
son-in-law- defendant No. 1, who sued the 
minor plaintiff for arrears of rent and pos- 
session of the house in dispute. This suit 
was dismissed by the Court of firstinstance 
but in appeal it was decreed ex parte 
against the plaintiff. The Plaintiff having 
all along remained in proprietary posses- 
sion of the house now came to Oourt prays 
ing for the reliefs mentioned in the plaint., 
The learned Subordinate Judge dismissed 
the plaintifi’s suit on the ground that 
Amina Bi, his mother, had good title as 
his natural guardian to alienate the property 
for the purpose of paying off the previous 
debt with which the same was encumber- 
ed, On appeal the learned District Judge 
reversed the lower Oourt’s judgment and 
decreed the plaintifi’s claim, holding that 
a natural guardian had no authority to 
transfer immovable property belonging to 
a minor, It was only the duly appointed 
guardian who could do so with the permis¢ 
sion of the Oourt. In this appeal there is 
only one question to be decided, namely, 
whether the plaintiffs mother, in her capa» 
city as a natural or de facto guardian, was 
entitled to sell her minor son's house in 
order to pay off a mortgage debt. According 
to Hanafi School of Muhammadan Law, to 
which the parties are subject, the mother 
is only entitled fo the guardianship of her 
children upto certain ages and under cer- 
tain conditions; that is to say, her right to 
guardianship of the person of a minor is 
recognised, but she is considered to be 
totally unfit to act as a guardian of a 
minor’s property. Father alone is recog- 
nised as a Child's natural guardian who can 
manage his property, failing him the right 
to such guardianship vestsin his executor, 
and in his absence in the grandfather (if 
alive) or his executor. In default of all 
thess the Judge as the representative *of 
the sovereign is authorised to appoint a 
guardian for protecting and preserving an 
infant’s property, (Bailee Dp. 689, Hedaya 
p..555). No other relative including the 
mother enjoys this right of degling with a 
minor's estate according to Sunni Law, 
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Téere is no doubt that in British India the 
older decisions have not been uniform on the 
point ofa mother’s powers in dealing with 
her minor child's property. The law was 
for the first time clearly and authoritatively 
laid down by the learned Privy Council 
in Imam Bandi v. Sheikh Haji Mutsaddi, 
47 Ind. Oas. 513 (1), in which their Lord- 
ships discussed the- position of a de facto 
guardian in the light of original authority. 
The following passage puts the result of 
the learned discussion in a nut-shell :— 

“Under Muhammadan Law a person who has 
charge of the person or property ofa minor without 
being his legal guardian, and who may, therefore, 
be conveniently called a “de facto guardian”, has no 
power to convey to another any right or interest 
in ‘immovable property which the transferee can 
enforce against the infant; nor can such trans- 
feree if let into possession of the property under 
euch unauthorised transfer, resist an action in 
ejectment on behalf of the infant.” 


The Allahabad High Court in following 
the Privy Council decision in Jmam Bandi’s 
case (1), held in Ganeshilal v. Navin 
Chander Bose, 78 Ind. Cas. 1024 (2), that no 
guardian of a minor other than his duly 
appointed guardian was empowered to 
transfer immovable property belonging to 
him (minor). In fact the Muslim Law 
draws sharp distinction between movable 
and immovable property with regard to 
guardian’s powers of dealing therewith. 
The legal guardian’s power in dealing 
with goods and chattels is wider than 
in the case of immovable property. The 
restrictions imposed on his powers in the 
latter case are firstly that the property 
should be sold for double the value, secondly 
that the sale must be necessary to meet 
the minor's emergent needs, and thirdly that 
there should bea debt of the deceased pro- 
prietor without any other means of paying it. 
But in no case whatsoever js an unauthorised 
person permitted to sell or incumbera 
minor's estate. The position of a real 
mother is no better in law than that of a 
mere stranger or intermedlor so far as 
the immovable property is concerned. Not 
only a transfer of minor's interest in such 
property is forbidden without the direct 
permission of the Court, but even an in- 
cumbrance is not protected against a claim 
by or on behalf of a minor. In the present 
case the property was sold to pay off a 
previous mortgage debt due to defendant 
No. 2, who himself became the purchaser. 
The price obtained is hardly more than 
' (1) 47 Ind. Oas. 513; 35 M LJ 422: 16 ALJ 800; 
24M L T 330; 258 0 L J409: Q30WN 50:5PL 
W 276; 20 Bom. L R 1022; 45 O 878; (1919) M WN 
91; 9 L W518; 451A 73(P 0), 

(2) 78 Ind. Cas. 1024; A I R 1925 All, 36. 
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the amount of the debt, and even it cannot 
be maintained that the sale was in any way 
beneficial to the minor's interest, Inspite 
of all this the mother’s action in dealing 
with her minor son’s property is no better 
than tbat of a ‘fazuli’, whose transfer is 
voidable at the option of the owner accorde 
ing to the Hanafi doctrine, and is utterly 
void according to the Shafai’s view. Under 
the circumstances the plaintiff's suit has 
been rightly decreed and this appeal entirely 
faile. It is therefore ordered that the 
defendants’ appeal be dismissed with costs 
in all the Courts. 


D. Appeal dismissed. 


oe 
CALCUTTA HIGH COURT 
Reference No. 1 of 1940 i 
February 16, 1940 
Dsreysarrg, O. J. anD Lort-Wiuutams, J. 
MANADA DEBI—AppLiocant 
VveTsSus 

BENGAL BONE MILU—Opposirs Party 

Workmen's Campensation Act (VIII of 1923), s. 2 
(1) (d) (i) and Cii)—“ Widowed mother,” if includes 
“* epidowed step-mother.” 

The expressions “ widowed mother ” in œs, 2 (1) 
(d) (4), and “parent other than a widowed mother” 
in s. 2 (lò (d) (iz) do not include a “ widowed 
step-mother.” 


Reference by Oommissionsr for the 
Workmen's Oompensation, Bengal. 

Mr. Satis Chanira Sen, for the Ap» 
plicant. 

Mr. Nanda Gopal Banerjee, for the 


Opposite Party. 


Order.—In our opinion the expression 
“widowed mother” ins. 2 (1) 'd) (2), Work- 
men’s Compensation Act, and the expres- 
sion “parent other than a widowed mother” 
in s. 2 (1) (d) (4) do not include a “widowed 
step-mother.” 


s. Answered în negative, 
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RANGOON HIGH COURT 
Second Appeal No. 102 of 1939 
August 17, 1939 

DuUNKLEY, J. 

MA HLA PO AND OTABRS— APPELLANTS 
VETSUS 
MA SEIN NU—RegsponpEent 

Oontract Act (IX- of 1872), s. 73—Breach of 
contract—Right to damages—Such right, if exists in 
case of contract for sale of immovable property—~ 
Measure of damages—Contract for sale of land— 
Vendor in breach of contract bringing sutt against 
vendee on ground of title~—Cosis of such suit incur- 
red by vendee, tf can be included in damages to 
which vendee is entitled. 

When a person is guilty ofa breach of contract 
then, ordinarily, the other party to the contract 
has open to him two remedies, one by a suit for 
damages andthe other by a suit for specific per- 
formance of the contract. Of course, some kinds 
of contracts cannot be specifically performed, but 
in every case there is a right of action for damages 
and in India that applies to contracts for the sale 
of immovable property just as much as to eontracts 
for the sale of movable property. 39 Ind. Oas. 358 
and Ranchhod Bhawan v. Manmohandas Ramji 
(2), relied on. 

The measure of damages is the difference between 
the market value of:;the land at the time of the 
contract and the’price which was agreed upon 
under the contract. 

Where a party to the contract after agreeing to 
sell certain land brings a suit against the other 
party to recover the land onthe ground of title and 
thus breaks the contract, the damages to which the 
other party is entitled cannot include the costs of 
the suit which such party had to incur inthe suit 
brought by the party in breach of the contract, as 
PeT are not a damage flowing from the contract 
itself. ` 


8. A. against the decree of the District 
Court, Hanthawaddy, dated January 
9, 1939, 


Mr. Basu, for the Appellants, 
Mr. Chowdhury, for the Respondent, 


Judgment,—This is really a very simple 
case which, as usual, has been complicated 
by tte unfortunate nature of the pleadings 
in the suit. The suit was brought by the 
plaintifis-appellants against the defendant- 
respondent and two other persons. The 
other two persons wers her husband and 
her husband’s other wife. They were not 
necessary parties to the suit, and the suit 
as against them was rightly dismissed by 
the learned Sub-Divisional Judge. So far as 
the present respondent is concerned, the 
case against her was that she had, on receipt 
ofa consideration of Rs, 150, relinquished 
all her claimsto certain land which had 
been purchased by the appellants from: her 
husband, but in spite of having entered into 
this contract, she subsequently brought a 
suit against the appellants on the ground 
of title to a share in this land and thereby 
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recovered a one-sixth share amounting to 
something over nine acres, Consequently, 
it was averred that she had been guilty of 
a breach of contract, and the amount of 
damages was assessed at Rs. 1100. Unfor- 
tunately, although the plaint contains many 
unnecessary averments, the very necessary 
averment of the particulars of damage has 
not been set out, nor, were these particulars 
asked for by the defendants. 

The defence of the respondent took two 
aspects. The first aspect was that the con- 
veyances by her husband tothe appellants 
were fraudulent and collusive. She was not 
a party to these conveyances; it therefore 
did not lie in her mouth to say that the 
conveyances were not binding on her 
husband. This part of her defence ought 
to have been struck out. With regard to 
the allegation of breach of contract, she 
admitted receipt of the sum of Rs, 150 but 
denied that there was any contract, and 
said that this sum had given been to her by the 
appellants for her maintenance. As the learns 
ed Sub-Divisional Judge asked, why should 
the appellants maintain her? Olearly her 
story was a false story, and the evidence 
that this contract was entered into is 
overwhelming, It is quite clear that after 
her husband had sold to the appellants . 
landed property in which she had a vested 
interest, she began to press the appellants 
for some compensation on account of her 
vested interest in the property which had 
been sold. She even got a reverend pongyt 
to intervence, and it was by the good offices 
of this pongyt that she ultimately entered 
into an agreement with the appellants 
whereby she agreed that in consideration 
of the payment of a sum of Rs. 150 she 
would relinquish her claims to this land. 
The sum of Rs. 150 was paid to heron the 
spot. Yet, within’a very short time, she 
brought a suit for declaration of title and 
possession of the share which she alleged 
that she owned in this land, and the ap- 
pellants were in the unfortunate position 
of not being able to prove that she had 
relinquished her claim in their favour, 
because her agreement with them was oral 
and was not made by registered deed. I 
should add that there was nothing strange 
in its being an oral agreement seeing that 
the respondent’s husband is the brother ef 
the appellants. 

Consequently, it is quite clear that by 
bringing her suit the respondent was guilty 
of a breach of contract. Even the learned 
District Judge has come to this conclusion, 
for he has said that the remedy of the 
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appellants was to sue the respondent for 
specific performance by making her execute 
a registered deed reliquishing her claim. 
This seems to me an astonishing proposition, 
and the learned District Judge can only 
have made this remark through having 
forgotten the provisions of e.. 73, Contract 
Act. When a person is guilty of a breach 
of contract then, -ordinarily, the other party 
to the contract has oven to him two 
remedies, one by a suit for damages and 
the other. by a suit for specific per- 
formance of the contract. Of course, some 
kinds of contracts cannot be specifically 
performed, but in every case there is a 
right of action for damages, and in this 
country that applies to cuntracts for the 
sale of immovable property just as much 
as fo contracts for the sale of movable 
property. see Adikesavan Naidu v. M. V. 
Gurunatha Chetti, (1) and Ranchhod Bhawan 
v. Manmohandas Ramji (2). 

Now, the only question which remained 
for determination in this case was, what 
was the measure of damages? The contract 
was an oral contract whereby for a sum of 
Rs. 150 the respondent agreed not to pro- 
secute her claim to a share in this land. 
It was in its essence a contract for the sale 
. of land, that is the respondent's share in 
this property was contracted to be gold to 
the appellants for a sum of Rs. 150. The 
learned Sub-Divisional Judge came to the 
conclusion that the measure of damages 
was the value of the land; but the ordinary 
rule applies, and the measure of 
damages is the difference between the 
market value of the land at the time of the 
contract and the price which was agreed 
upon under the contract. The learned Sub- 
Divisional Judge came to the conclusion that 
the market.value of the land was-Rs. 1080, 
He hus also added to “this the sum of 
Re, 47-8-0, the costs incurred by the appel- 
lants in the suit which was brcught against 
them by the respondent, but these costs ate 
certainly not a damage which flows from 
the contract itself. In my opinion they 
ought not to have been allowed. It ig 
said that the value of the land has been 
placed foo high and that the real value is 
es. 80 an acre, whereas the learned Sub- 
Divisional Judge allowed Rs. 120 an acre. 
This point was raised in the appeal in the 
District Court, where it was alleged that 
the value of the land was not more than 


(1) 32 ML J 180; 39 Ind. Oas. 358 A IR 1918 
Mad. 1315; 40 M 338; (1917) MW N171- 
DULT (Fe (1917) 71; 5 L W 425; 


(2) 32 B 185; 9 Bom, L R 1087, 
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Rs. 80 an acre. The learned District Judge 
in his judgment did not consider this 
matter: it was considered by the Sub-Divi- 
sional Judge who placed the value as high 
as Rs. 120 an-acre. The evidence regarding 
the value of the land is somewhat conflicte 
ing: it varies between the evidence of the 
respondent, who -says that it is Rs. 80 an 
acre, and one of the appellants, who says 
that itis Rs. 125. An independent person 
Valued the land at Rs. 120, and I think 
that the learned Sub-Divisional Judge was 
justified in accepting this figure. I there- 
fore accept this valuation of the land, But 
the real measure of damages is not the value 
of the land but the value of the land at the 
time of the contract less the contract price, 
That is approximately Rs. 900. The judg- 
ment and decree of the District Court are 
set aside, and instead thereof there will be 
a decree against the respondent in favour 
of the appellants for a sum of Rs. 900, with 
costs on this amount in all Courts, 


ore . ° 
5. “sbecree set aside. 


ALLAHABAD HIGH COURT 
Oivil Revision No. 148 of 1939 
December 22, 1939 
Ganaa Nata, J. 
PIRTHL NATH aNo anoTazR—OssEcToRs— 
i APPLIOANTS 
VETSUS 
NIRANJAN LAL BHARGAVA—Dkrogge- 
BOLDER AND ANOTHER—JUDGQMENT*DEBTOR— 


Opposite PARTY 

Owil Procedure Code (Act V of 1908), O. XXI, 
r. 49(2)—Application under O. XXI, r. 49—Objec- 
tion by garnishees that judgment-debter is not thier 
partner and no money is due to him—Appointment 
of Receiver before deciding objections, held irregu- 
lar—Only garnishee notice under O. XXI, r. 131 
(All) served—No notice wunderr.49 (4) issued— 
Order under r. 49 (2) is irregular. 

In execution of a decree am application under 
O. XXI, r. 49 was made and objections were taken 
by the garnishees that the judgment-debtor was not 
a partner of theirs and that no money was due to 
him from them, A Oommissioner was appointed by 
the Judge to examine the account-books: 

Held, that unless these obligations had been: de- 
cided, no Receiver could be appointed under 
O. XXI, r. 49 (2). Therefore, the order appointing 
the Commissioner was irregular. 

Where only a notice under O. XXI, r. 131, (AIL), 
is served upon the garnishee alleged to be partner 
of the judgment-debtor and notice under O., XXI, 
T. 49 (4) is not issued to him, the order appointing 
Receiver under O. XXI, r. 49 (2) ‘is irregular. 


O. R. against the order of the Civil 
Judge, Benares, dated January 14, 1939. 


Mr. V. D. Bhargava, for the Applicants. 
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- Messrs. G. S. Pathak and G. P. Bhargava, 
for the Opposite Party. 


Order.—This is an appeal by the objece ` 


e tors, Pirthi Nath and Shambhu Nath, 
against an order of the learned Oivil 
Judge.. Benares, uppointing a Receiver 
under O, XXI, r. 49 (2). The opposite 
party No. 1, who would be called hereafter 
as decreesholder, had a decree against the 
opposite party No. 2, who will be described 
as judgment-debtor. The decree-holder 
applied for execution of the decree against 
his judgment-debtor. The application was 
made under O. XXI, rr. 49 and 13l. 
Objections were taken by the appellants 
that the judgment-debtor was not a partner 
of theirs and that no money was due to 
him from them. The appellants were 
ordered to file their account books. A 
Commissioner was appointed by the 
learned Civil Judge to examine the account 
books, The learned Counsel for the opposite 
party bas not been able to show any order of 
the learned Oivil Judge by which he 
might have determined as to whether the 
judgment-debtor was a partner of the 
appellants and whether any money was due 
tohim from them. Unless these matters 
had been decided, no Receiver could have 
been appointed under O. XXI, r. 49, and 
the appellants could not have been ordered 
to deposit any money, The order passed 
by the learned Civil Judge under O. XXI, 
r. 49 is wholly irregular, Under r, 49 
(4) every application for an order 
under sub-r. 2 shall be served on the 
judgment-debtor and on his partners or 
such of them as are within British India. 
No such notice was served on the 
appellants. A garnishee notice requir- 
ed under O. XXI, r. 131, Civil P. O. 
only was served on the applicants. The 
order, therefore, passed by the learned 
Civil Judge against which this application 
has been made in revisicn cannot be sup- 
ported. It is therefore ordered that the 
application be allowed with costs, and the 
case be sent back to the lower Court for 
disposal in accordadce with law. < 


D. - Application allowed. 


In re p. B. RAJU GUPTA (MADR.) 95. 


MADRAS HIGH COURT 
Criminal Appeal No. 80 of 1939 
January 25, 1939 
PanDRANG Row, J. 

In re D. S, RAJU GUPTA—APPELLANT 

Criminal Procedure Code (Act V of 1898), s. 476-B 
—Order under 8. 416, nature of—Order under, by 
Civil Court—Appeal from, whether should be on 
Civil or Criminal side of High Court—Right of 
appeal, if affected by r. 3T of Madras Criminal 
Rules of Practice and Orders, 1931. 

Jurisdiction that is exercised by a Oourt in filing 
a complaint under s. 476, Criminal P, O., is a 
jurisdiction exercised under the Criminal P, 0., and 
is, therefore, of a criminal nature. There ig no rule 
that everything done by a Civil Oourt should be 
regarded as being ofa civil nature. 

Consequently, appeals from orders under s. 476 
of Civil Court including revisions preferred from 
appellate orders made under s. 476-B should be filed 
on the criminal side of High Oourt and not on 
civil side. 147 Ind. Oas. 351 (1), 135 Ind. Cas. 594 
(2) and 174 Ind. Oas. 780 (3), relied on. 

Rule 37 of the Mad. Oriminal Rules of Practice 
and Orders, 1931, is not in consonance with law or 
cannot affect a right given by a statute, namely 
the right of appeal from an order made under 
s. 476, Oriminal P. O., to the Oourt to which that 


Oourt is subordinate. 


Or, A. against an order of the Court of 
the Session, Vizagapatam Division, dated, 
November 10, 1933. 


Mr. Kasturi Seshagiri Rao, for the Appel- 
lant. 


Order.—The District Judge of Vizaga- 
patam made an order under ss. 476 and 
195, Criminal P. O„ directing that a come 
plaint should be preferred charging one 
D, R. Raju Gupta, Managing Director, 
Bharathamatha Commonwealth Insurance 
Bank, Ltd, Vizagapatam, with offences 
punishable under ss. 465 and 467 read with 
ss. 109 and 471, I. P. O. The person against 
whom the complaint has been ordered to 
be lodged presents an appeal from the 
order. A right .of appeal is given by 
s. 476-B, Oriminal P. C., from the order in 
question, but it has been objected to by 
office that the appeal should be filed on the 
civil side cf this Court and not on the 
criminal side, in View of r.37 of the Cri- 
minal Rules of Practice and Orders, 1951. 
The Advocate for the appellant insists that 
he is entitled to file an appeal on the cri- 
minal side. The question is whether his 
contention is right. The learned Advocate® 
has referred me to several important deci- 
sions which bear on the point, naméilf 
Janardhana Raov. Lakshmi Narasamma (1) 


(1) 57 M 177; 147 Ind. Oas. 351; A IR 1934 Mad. 
52: (1934) Or. Oas. 52; 35 Or. LJ 392; 65 ML J 
873; 38 L W 940;6 R M330; (1933) M W N 1476 


(F B) 


26 


Dianpat Rai v. Balak Ram 
Emperor v. Bhatu Sadu (3), 


(2) and 
These Fall 


Bench decisions (and it is unnecessary for’ 


me to go beyond them in dealing witha 
matter of this kind) make it clear that the 
jurisdiction that is exercised by a Court in 
filing a complaint under s. 476 is a juris- 
diction exercised under the Oriminal P.O., 
and is therefore of a criminal nature. There 
is no rule that everything done by a Civil 
Court should be regarded as being of a 
Civil nature. The Oivil P. O. does not 
empower a Civil Oourt to file a complaint 
and the present complaint is directed to 
be made ostensibly under a provision of the 
Oriminal P.C. It appears to me that the 
order of the Oourt which is now sought 
to be challenged in a superier Coart is an 
order passed in exercise of criminal juris- 
diction ; the right of appeal is also pro» 
vided by another provision in the Oriminal 
P.O. 
The appeal therefore has to be presented 
under the Criminal P. C., and there is no 
reason why the appeal which is presented 
under the Oriminal P. O., from an order 
passed in the exercise of a jurisdiction con- 
ferred by the Oriminal P, O., should not be 
treated a8 an appeal on the criminal side 
of this Court. It may be that the rule 
quoted by the office prescribes a different 
procedure, but I am not satisfied that that 
rule is in consonance with law or can affect 
a right given by a statute, namely the 
right of appealfrom an order made under 
s. 476, Oriminal P. O., to the Court to which 
that Court is subordinate. The powers of a 
Court of Appeal in criminal matters are 
governed by different provisions than in 
the case of civil appeals, and it is desirable 
in my opinion that any doubt which remains 
on the subject should be removed. IJ am 
gatished that cases of this kind including 
revisions preferred from appellate orders 
made under s. 476-B, Oriminal P. O., are 
proceedings of a criminal nature and shouid 
be therefore filed on the criminal side of 
this Court and not on the civil side. It is 
obvious that in the case of revision petitions 
the powers of the revisional Court would bs 
materially different in criminal cases than 
in civil cases. What should really count in 
matters of this kind is not the designation 
of the Court which makes the order but the 
character of the jurisdiction exercised in 

(2) 18 L 342; 135 Ind. Oas. 594; A I R 1931 Lah. 
76l; (1931) Cr. Oas. 1065; 33 Or, L J 17833 PL R 
558; Ind, Rul. (1932) Lah. 130 (F B). 

(3) I LR (1938) Bom. 331; 174 Ind. Oas. 780; A I 
R 1938 Bom. 225; 39 Gr. L J 495; 40 Bom. L R 297; 
10 R B 495 (F B). 
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making the order that is sought to be taken 
to a higher Court in appeal or revision— 
whether it is of a criminal nature or of a 
civil nature. It cannot for a moment be 
maintained that an order directing a Cri- 
minal complaint to be made is one made 
in the exercise of civil jurisdiction. It is 
not part of the jurisdiction of Oivil Courts 
as such to prefer criminal complaints. The 
power to make a complaint is’ given by the 
provisions of the Criminal P. C., and that 
shows to my mind that when thia power is 
actually exercised by Civil Courts under 
s. 476, Oriminal P. O., they are really acting 
in the exercise of a criminal jurisdiction, 
The appeal should therefore be entertained 
on the criminal side of this Court. : 
N.D, Order accordingly. 


NAGPUR HIGH COURT 
Letters Patent Appeal No. 20 of 1936 
September 22, 1938 
Stone, U. J. AND OLARSE, J. 
RAMJI—Appritant 
versus 
TANYABAPU— RESPONDENT 

C. P. Land Revenue Act (TI of 1917), es. 45, 70— 
Right of irrigation—Conjlict between khasra and 
village administration paper—Value to be attached 
—Record of Righis—Contents of —S. 70, scope of— 
Right to irrigate home farms from village tank— 
Malguzar has no inherent right—Right must be 
proved aliunde. 

The village administration paper is expressly in- 
tended to record irrigation rights. The purposeof 
khasra is, however, merely to record conditions of 
the cultivation of the fields and hence the entry of 
irrigation right in the remarks column of the 
khasra must be treated as incidental. Greater value 
should, therefore, attach to the entries in the vil~ 
lage administration paper, if there is a conflict be- 
tween the two documents. ; 

Under s. 45 of the O. P. Land Revenue Act the 
Record of Rights includes both the kkasra and the 
village administration paper. Khasre falls under 
a. 45 (2) (b), while village administration paper 
fails under s. 45 (2) (e). 

Section 70 only deals with what the Khasra is to 
contain a3 far as tenancy lands are concerned, 
It dees not touch what it is to contain in the case’ 
of home- farm lands. 

The mere fact that a person is a malguear and 
that the tank is in joint ownership of the pro- 
prietary body does not give the person the right 
of using the water forirrigating his fields. Such 
right must be proved aliunde. 


L. P. A. from the appellate decree of the 
High Oourt of Judicature at Nagpur dated 
September 25, 1936. 


Mr. D. T. Mangalmurti, for the Appellant 
Mr. M, R. Bobde, for the Respondent, 


4940 


Judgment.—The parties to this appeal 
are co-sharer malguzarsin the village of 
Tumsar. in the Bhandara District. In this 
‘village there are several tanks which are 
used for irrigating the rice crops growing 
in the fields. One of thesetanks has been 
given No. 672 in the Village papers. The 
Plaintiff-respondent cultivates as part of 
his home farm fields Nos. 595,604 and 608 
in this village and grows rice in them. 
His complaint was that in September 1932, 
the appellant-defendant had interfered 
with his right to irrigate these fields from 
tank No, 672. The defendant countered 
by saying that the plaintiff had no right 
to irrigate these felds from the said tank, 
The question, therefore, was whether the 
Plaintiff had or had not the right to irrigate 
these fields from the eaid tank. The trial 
Court held that the plaintiff had the right 
by virtue of the fact that he was a malgu» 
zar of the village and that the tank in 
question belonged jointly to the whole pro- 
prietary body. All the malguzars, therefore, 
had an inherent right to use the water of 
the tank. He, therefore, gave the plaintiff 
the injunction which.he sought against the 
defendant. On appeals by the defendant 
the lower Appellate Court held that the 
mere fact that the plaintiff was a malguzar 
and that the tank was in the joint owner- 
ship of the proprietary body did not give 
the plaintiff the right of using the water 
for irrigating his fields and that his rights 
must be proved aliunde. The learned 
District Judge then went onto point out 
that the documentary evidence which had 
been produced consisting of copies of the 
khasra (Ex. P-1) and the village adminis- 
tration paper (Ex. D-2) was conflicting 
and that the latter should be given the 
greater weight, and that inasmuch as ace 
cording to that dccument the plaintiff had 
no right to irrigate these fields from the 
said tank his claim must fail, and he 
therefore dismissed the plaintifi's guit. 
On second appeal the learned Judge of 
this Court held that the lower Appellate 
Court was wrong in giving greater weight 
to Ex. D-2 than to Ex. P-1, that both had 
equal weight and that as according to 
Ex. P-1 the plaintiff had the right to irri- 
gate 2of the 3 fields Nos. 595 and 604 from 
this tank he must succeed in respect of 
these fields but must fail in respect of 
field No, 602, the right to irrigate which 
from the tank was not supported by either 
document. The defendant has now filed 
this Letters Patent Appeal objecting to the 
plaintiff being granted an injunction in 
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respect of the two fields, while the plaint- 
iff has taken a cross-objection that he 
should be granted an injunction in res- 
pect of the third field algo. 

It will be convenient to dispose first of 
the plaintifi’s cross-objection in respect of 
field No, 608. It is obvious that unless the 
plaintif can base his right to irrigate this 
field on something outside Exs. P-1 and 
D-2 he must fail, because neither of these 
documents discloses any right in him to 
irrigate this field from the said tank. He 
relies on the tact that the tank is in his 
mahal and therefore according to him he is 
the owner and that being so his ownership 
carries withit the right to use the water 
for irrigating hig fields. Astothe owner- 
ship of the tank it was held by the trial 
Oourt that the tank was jointly owned by 
the plaintiff and defendant. That finding 
was not challenged in the lower Appellate 
Court as has been pointed out by the learn- 
ed District Judge who confirmed the find- 
ing of the trial Court on this issue. The 
finding was challenged in second appeal, 
but the learned Judge disposed of it in a 
few words by observing that it was a 
finding of fact which must stand in second 
appeal. Still less then can that finding be 
now challenged in Letters Patent Appeal, 
The plaintiff cannot, therefore, bo heard 
to urge that he has the exclusive right to 
the tank, He also urges that even if the 
tank is jointly owned, he has right to 
take waterirom the tank as was held by 
the trial Court. This question has been 
fully discussed by the lower Appellate 
Courtand by the learned Judge of this 
Court in para, 3 of his judgment in second 
appeal and we need not say more than that 
we agree with the view which he has ex- 
pressed. If then the plaintiff has no inhe- 
Tent right as mélguzar to irrigate the 
fields from this tank and has not been able 
to show that any such righthas been re- 
corded in his name inthe Record of Rights, 
then his claim toirrigate field No. 608 must 
fail and that disposes of the crosé-objec- 
tion. 

This brings us to the defendant's appeal 
in which the question to be decided ig 
whether the learned Judge of this Oourt 
is Correct in holding that both Exs. P-] 
and D-2 must be given equal value and in 
decreeing the plaintiff's claim aa regarda 
two of the fields on the strength of Ex, P-1, 


or whether the learned District Judge is’ 


Tight in holding that Hx. D-2 must be 
given preference on the question of irrigas 
tion rights over Ex. P-1 where théy conflict. 


s 
z 4 
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The argument of the learned Judge in 
second appeal isset oubin para. 5 of his 
judgment : 

‘Now, according to s. 45 of the Land Revenue 
Act, the Record of Rights includes both the khasra 
and the village administration paper, that is, both 
Ex, P.1 and Ex. D.-2. The khasra is prepared by 
the Settlement Officer by virtue of s. 70 of the 
Land Revenue Act which requires among other 
things the entry of the conditions on which ten- 
ancy lands are held: cl. O. This would in- 
clude rights of irrigation. Now, s. 80 makes an 
unchallenged crdsr under s. 70 (e) equally final with 
an order under s. 78. It would, therefore, follow 
that the entry in the khasra is not subordinate to 
that in the walitpatra but is of equal authority, 
Where a right is not mentioned in one part of 
the Record of Rights, but does find place in an- 
other of equal authority, I think the positive entry 
should be given effect to and it should be assumed 
that the omission in the walttpatra was due to an 
oversight. It would have been different if the 
entry of a previous settlement had been droppad, 
because in that case the assumption would be that 


the omission was intentional." 

a learned Judge is perfectly correct 
eee that under s, 45 of the Land 
-Revenus Act the Record of Rights includes 
both the khasra and the village adminis- 
tration paper, i.e, Exs. P-1 and D-2, since 
Ex, D-2 falls under s. 45 (2) (ce), while 
Ex, P-1 falls under 8. 45 (2) (ce), Section 45 
(2) (b) provides that the khasra or field- 
book is to contain the names of all persons 
cultivating or occupying land, the right in 

which it is held and the rent, if any, pay- 
able. Clearly, therefore, it 1s to contain a 
description of home farm _jands just as 
much tenancy lands. Exhibit Pel is a 
copy of the entries made concerning home 
farm lands. Where we think the learned 
Judge has gone wrong 18 1n saying that the 
khasra is prepared by virtue of B. 70 of the 
Land Revenue Act from which he draws 
the conclusicn that s,70 is exhaustive as to 
what the khasra is to contain, Section 70 
only deals with what the khasra is to con- 
tain as far as tenancy lands are concerned, 
Tt does not touch what itis to contain in 
the case of home farm lands. For these we 
are thrown back upon s. 45 (2) (b). As 
these are home farm lands they do not 
come under s. 70, at all. Consequently the 
learned Judge is mistaken in observing 
that in respect of these fields s. 70 (1) (e) 
includes rights of irrigation. Moreover, 
the words “the conditions on which they 
aye held’ mean restrictive conditions under 
which the lands are held and do not appear 
to. us to include additional privileges or 
‘tights such as rights of irrigation which 
may attach to such lands. Rights of irri- 
gation are specifically dealt with ins. 78 
(b) and if they were intended to be includ- 
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ed in 8.70 (1) (c), s. 78 (b), would be supere 
fluous, We, therefore, respectfully disagree 
with the conclusion of the learned Judge 
that as 5.80, makes an orderunders, 70 
(1) (c), equally conclusive with an order 
under gs. 78, therefore, in respect of rights 
of irrigation the khasra is of equal value 
with the village administration paper. The 
khasra, as explained in s.45 (2) (b), is a 
field-book. It is meant to tecord what the 
fieldg are, who cultivates them, in what 
right, and what they grow in them. An 
entry as to rights of irrigation in the re- 
marks column, although properly made in 
accordance with the instructions given in 
the O. P. Compilation of Settlement Ins-« 
tructions which is prepared in obedience 
to e. 62 of the Land Revenue Act, is not, 
in our view, meant to have the same 
weight as an entry in the administration 
paper made under ss. 78 and 79. The 
object of the entry in the remarks column 
in the khasra would appear to us to be for 
the purpose of checking the entry in the 
administration paper. The importance of an 
entry in this paper has been pointed out 
in Kamaloosao Y. Kisan (l), although no 
doubt in that case the question was not 
under consideration as to whether if or the 
remarks column in the khasra was to be 
given the greater weight, It appears to us 
that, whereas Ex. D-2 is expressly intended 
to record irrigation rights, the purpose of 
the khasrais to record the conditions of 
cultivation of the fields and the entry in’ 
the remarks column of irrigation rights 
is therefore only incidental. Greater value 
should certainly attach to the entries in 
Ex. D-2 if there is a conflict between the 
two documents. 

If then Ex. D-2is to be accepted as of 
the greater probative value, it follows that 
the plaintiff has not proved that he has 
any right to irrigate any of these three 
fields from the tank No. 672. The appeal 
accordingly succeeds. We set aside the 
judgment and decree of the learned Judge 
of this Court and restore the decree of the 
lower Appellate Court dismissing the suit, 
Costs throughout. will be on the plaintiff, 

Da Appeal allowed, 


(D I L R (19387) Nag. 7!; 164 Ind. Oas. 941; 9 R 
N46; ALR 1936 Nag. 221. 
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SIND JUDICIAL COMMIS- 
. SIONER’S COURT 
e Otiminal Appeal No. 47 of 1939 
September 28, 1939 
LoBo, J. O. 
YUSAF UMAR TINDAL—ApPELLANT 
Versus 
«e EMPEROR— 

Arms Act (XI of 1878), ss. 19-F, 29—Trial under 
s. 19-F by City Magistrate who was also Additional 
Disirict Magistrate exercising powers of District 
Magistrate—Sanction under s. 29, necessity of— 
Trial without sanction is illegal under s. 556, Cri- 
minal Procedure Code (Act V of 1898). 

Where a case under s. 19-F, Arms Act is tried 
by a Oity Magistrate who is also the Additional 
District Magistrate empowered with the powers of 
District Magistrate, it cannot be said that sanction 
under s. 29 is unnecessary as he himself exercised 
the powers of the District Magistrate. Even in 
such a case the trial of the case without sanction 
under s. 29 is illegal. 

Sanction under s. 29, Arms Act, would only be 
granted on a consideration of the facts connected 
with the prosecution, and having once granted 
sanction in his capacity as Additional District 
Magistrate the accused could not be tried by the 
Magistrate granting the sanction whether he acted 
as Additional District Magistrate or as City Magis- 
trate, The trial is, therefore, illegal under s. 556, 
Oriminal P, O. 55 Ind. Oas. 997 (1), relied on. 


Or. A. against the conviction and sen- 
tence passed by O:iy Magistrate, Karachi, 
dated May 11, 1939, 


Mr.. Amarlal 


W. Hingorant for the 
Appellant. 


Mr. Parsram Tolaram, Publice Prosecus 
tor, for the Orown. 


Judgment.—The appellant Yusaf Umar, 
the tindal of a country craft, was tried by 
the Oity Magistrate of Karachi for an 
offence under s. 19, Arms Act, he hav- 
ing- been found in possession of five country- 
made guns without having a license for 
the possessicn thereof. The appellant 
pleaded guilty. He was convicted on his plea 
and sentenced to suffer rigorous imprison- 
ment for eighteen months. Ordinarily, an 
appeal would lie in such a case on the 
question of the legality of the sentence 
only. Butit has been pointed out by the 
learned Advocate who appears for the 
appellent that the sentence is illegal be- 
Cause the trial was illegal, and the trial 
was illegal because no previous sanction 
had been obtained for the institution 
of prcceedings against tte appellant from 
the District Magistrate of Karachi. I have 
examined the record very carefully with 
the assistance of the Public Prosecutor, and 
it is clear that no previous sanction of 
the District Magistrate was obtained for 
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the institution of the proceedings which 
have resulted inthis conviction. The pros 
visions of s. 29, Arms Act, are mandatory 
and the conviction would appear on the 
face of it to be bad. In the coursə of 
argument however, it was suggested by 
the learned Public Prosecutor that the Oity 
Magistrate of Karachi who tried this case 
was also the Additional District Magistrate 
who was empowered to exercise all the 
powers of the District Magistrate and 
that he could himself have sanctioned the 
prosecution. Ashe tried the case himself 
no sanction was necessary in the circumste 
ances. The argument appears to me to be 
unsound and unacceptable. The record 
shows that the case was tried by the City 
Magistrate of Karachi, Section 29, Arms 
Act, prohibits the trial of a person for an 
offence under s. 19-F of the Act without 
the previous sanction of the District Magis- 
trate, -It can under no circumstances 
therefore be contended that sanction under 
under s. 29 was unnecessary, If it be 
contended that s. 29, Arms Act, does not 
require the previous sanction to be in 
writing and that it must be assumed thatthe 
City Magistrate who is also the Additional 
District Magistrate verbally sanctioned 
the institution of proceedings against the 
appellant, the argument is met by s. 596, 


Criminal P. C., which provides that 

“No Judge or Magistrate shall, except with the 
permission of the Court to which an appeal lies 
from his Oourt, try or commit for trial any case 
to or in which heis a party, or personally interested, 
and no Judge or Magistrate shall hear an appeal 
from any judgment or order passed or made by 
himself. ; 

The illustration appended to the section 
reads thus: 

A, as Collector, upon consideration of information 
furuished to him, directs the prosecution of B for 
a breach of the Excise laws. A is disqualified from 
trying this case as a Magistrate. 


If it be argued that the City Magistrate 
tried this case after granting sanction 
to himself as Additional District Magistrate, 
he was disqualified from doing so under 
the provisions of s. 956, Criminal] P. O., 
andthe trial is therefore illegal. The case 
in Lorinda Ram Seva Ram v, Emperor (1) 
is analogous. In that case it was held thate 
a District Magistrate who as Inspector of 
Factories ordered an inquiry to be made 
and in the same capacity sanctioned ihe 
prosecution was disqualified by s. 556, 
Criminal P, O., from trying the case. 
Sanction under s. 29, Arms Act, would 
only be granted on a consideration of the 


(1) 1 L 35; 55 Ind. Oas. 997; AIR 1920 Lah, 334; 
75 PL R1920; 21 Or, L J 389. o 
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facts connected with prosecution, and 
having once granted sanction in his capacity 
as Additional District Magistrate the 
appellant could not be tried by the Magis- 
trate granting the sanction whether h? 
acted as Additional District Magistrate 
or as Oity Magistrate. It appears to me 
therefore that the conviction of the appel- 
lant is illegal and must be set aside. 

Not having been tried by a Court of 
competent jurisdiction within the meaning 
of s. 403, Criminal P. O., it would appear 
that an acquittal will not bar the institu- 
tion of fresh proceedings, against the 
appellant on the same facts, It is hows 
ever for the learned District Magistrate of 
Karachi to consider whether in the 
Circumstances of tbis case it is at all 
necessary to institute fresh proceedings 
against the appellant .after granting the 
sanction required by s. 29, Arms Act. The 
appellant was convicted on May 11, 1939, 
and was imprisoned till July 26, 1939 
when he was released on bail during the 
pendency of this appeal. He has there- 
fore served nearly 24 months of his sen- 
tence. The five guns which were found in 
the possession of the appellant appear to 
be old castaway arms which are unservice- 
able. The learned Advocate for the 
appellant has contended that they are 
not arms at all within the meaning of the 
Arms Act, There is no evidence on the 
record on this point, but there seems to 
be considerable force in the contention 
of the learned Advocate for the appellant 
that the appellant was on his way from the 
Persian Gulf to his native place in Kutch 
and was Carrying these old useless guns 
merely for the purpose of converting the 
parts thereof to some other use, No doubt 
the learned District Magistrate will take 
these facts into consideration if any appli- 
cation is made to him for a sanction under 
s. 29, Arms Act, for the institution of fresh 
proceedings against the appellant. The 


appellant is on bail and his bail bond is 
discharged, 
8 Appeal allowed. 
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RANGOON HIGH COURT 
Miscellanscus Appeal No. 5 of, 1939 
November 20, 1939 
Roperts, O. J, AND DUNKLEY, J. 
LEE SHI sy HER agent AH COHAN— 
APPRLLANT 


versus ` 
CONSOLIDATED TIN MINES, BURMA 
Ltp.—RgsPONDENT 

Workmen's Compensation Act (VIII of 1923),a.3 
—Tributors working at dump-picking or searching 
for overlooked ore, receiving paymnt therefor 
from mine office or coniractor—Whether workmen 
within meaning of Act. 

Tributors, who work at dump-picking, or search- 
ing for overlooked ore, and receive payment there- 
for either at the mine office or at the hands of 
the contractor, are licensees merely and their 
written permit to enter the mine premises is a 
document which shows that they are removed from 
the category of trespassers, They are not workmen 
within the meaning of the Workmen's Compensa- 
tion Act and the Act does not apply to them. In re, 
Compensation payable tothe relatives of Maung Me, 
Oivil Ref. No. 1 of 1934, followed. 


Mr. U Chan Htoon, for the Appellant. 
Mr, De, for the Respondent, 


Roberts, C. J.—This case has come 
back to us from the Oommissioner for 
Workmen's Compensation in Tavoy, having 
been remitted to him to take evidence upon 
the question as to whether the deceased 
was a ‘workman’ within the meaning of 
the Workmen’s Compensation Act, and, if 
S0, to compute the amount of his wages 
in accordance with the provisions of the 
Act, The Commissioner, having considered 
the evidence, has arrived at the conclusion 
that in return for access to the mines upon 
certain conditions and restrictions, includ- 
ing the getting of a ticket of authority, 
there was an implied undertaking that the 
tributor would, when he felt so inclined, 
win ore forthe Company and receive pay- 
ment for it at the authorized rate for the 
time being in force; and he has concluded, 
as a matter of law, from the facts which he 
has so found, that the deceased was a 
workman within the meaning of the Act. 

It is clear that tributors, who work at 
dump-picking, or searching for overlooked 
ore, and receive payment therefor either 
atthe mine office or at the hands of the 


Oivil 


contractor, are licensees merely and their. 


written permit to enter the mine premises 
is a document which shows that they are 
removed from the category of trespassors. 
Though permitted to come upon the pres 
are forbidden to remove 
ore. It is said that in. this case they are 
provided with water, but the operations 
which they undertake are in no way under 
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the control of the Company, and this has 
been- recognized by the Oommissioner 
in referring to an implied undertak- 
ing that a tributor would win ore when 
be felt so inclined. The test is not as 
the Commissioner has suggested, whether 
the operations of the person in question are 
carried out for the purpose of the business 
of the Company. The matter, is really 
governed by the ruling in In re Compensa- 
tion payable to the relatives of Maung Me, 
Civil Ref. No. 1 of 1934. In that case a Full 
Bench of three Judges decided the point 
in issue in the following way: 

“Upon the facts as found by the Commissioner, 
it is plain that Maung Me was not a workman 
employed by the respondent but was a licenses 
from the respondent who had been allowed to 
enter the mining area of the respondent to search 
for minerals at his discretion and without being 
in any way under the respondent’s orders or 
control, upon the condition that any minerals 
which he succeeded in wining should be sold to the 
respondent at an agreed rate, Such a person, in my 
opinion, is not entitled to compensation under 
s. 3, Workmen’s Compensation Act. (Per page, O., J.J? 

We would point out to the Commissioner 
that this case was conclusive in law against 
the view which he took upon the evidence 
in relation to the present matter, and that 
he was bound by it. All decisions of the 
High Court are binding, notwithstanding 
the fact that they may not be of such general 
interest or importance as to find their way 
into the Law Reports, and the Commis 
sioner would have been better advised had 
he accepted and followed the conclusion 
thus reached. In the result, the question 
whether the deceased was a workman 
though normally it may have been a ques- 
tion of fact was here a question of law, 
. because the proper inference io law from 
the facts as found could only be that the 
deceased person was a mere licensee and 
that the Workmen's Compensation Act had 
no application to him at all. This appeal 


therefore must be dismissed, We make 
no order as to costs. 

Dunkley, J.—I agree. 

6. Appeal dismissed. 


———————____———— 


MADAS HIGH COURT 
Appeals Nos. 57 and 235 of 1933 
March 16, 1938 
Leacu, O. J. anp Mapaavan Nate, J. 
P.P., PALANJAPPA OCHETTIAR anD 

OTHERS—APPRLLANTS 


versus 
8. A, RAMANATHAN CHETTIAR anp 
OTHERS— RESPONDENTS 
ccounts—Suit for—Preliminary decree directing 
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accounts to be taken, when  necessary—Limitation 
Act (IX of 1968), Arts, 89, 120—Suzt by one firm 
against another for accounts—Relationship between 
two akin to that of trustee liable to account though 
no specific irust created—Suit held governed by 
Art. 89 and not by Art. 120. 

In suits for an account a preliminary decree 
directing accounts to be taken should be passed 
before passing a final decree, though in cases where 
the facts are so simple, either by admission or proof, 
as to afford a ready decision so that the taking of 
accounts will be unnecessarily lengthening the 
proceedings without any benefit to the parties, a, 
final decree may be passed without any prelimi- 
nary decree. Where, therefore, the facts in a suit 
for accounts are not simple the Court cannot dis- 
pense with the passing of _ preliminary decree for 
accounts to be taken. 123 Ind. Oas. 7 (1), relied 


on. 

Three firms 8, M and R had dealings with each 
other. The two firms, S and M were carrying on 
business together through their agents. Firm R 
owed the other two firms jointly certain amount 
and executed two promissory notes, both in favour 
of the M firm as the firm S was in a chaos at the 
time. With respect to the latter note certain securities 
were given to the M firm so that it might collect what- 
ever was realizable out of those securities and ap- 
propriate the amount towards the debt due to the 
two firms. Firm M collected certain amount in 
respect of the second pro-note. Firm S brought a 
suit for accounts in respect of the collections ; 

Held, that the relationship between S and M firms 
was akin to that of a trustee liable to account 
though no specific trust was created for the pur- 
pose and the suit, therefore, was governed by 
Art. 89 and not by Art. 120, Lim. Act. 130 Ind. 
Oas. 609 (2), relied on. 


As. against interim decree of the Sub- 
Judge, Devakottah, dated February 9 
1933. 


Messrs. K. Rajah Iyer and V. Ramas 
swami Iyer, for the Appellants. 

The AdocateGeneral, A. Swaminatha 
Iyer, K. S. Rajagopalachari and N. G, 
Krishna Iyengar, for the Respondents. 


Madhavan Nair, J. — These are two 
connected appeals and both arise out 
of O. 8. No, 29 of 1931 on the file of 


the Court of the Subordinate Judge of 
Devakottah, The suit was one for 
accounts. A. B. No. 235 of 1933, the main 


appeal is by the defendants ‘against the 
decree and order in I. A. No. 364 of 1933' in 
the suit, under which they were made liable 
to pay the plaintif a sum of Rs. 50,146-7-9, 
A. B. No. 57 of 1933 is against the interim 
decree passed in the suit. The facts are ~ 
these. 5. A., M, P. and R. M. V. K..V. 
were three firms, in Rangoon which had 
dealings with each other. The plaintiff 
in the suit is the owner of the 8. A. Firm, 
The defendants, members of an undivided 
Hindu family, represent the M. P. Firm. 
The original owner of the 8. A, Firm, 
Subramaniam Chettiar, died on , Noveme 
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ber 11, 1904, leaving a will authorizing his 
widow to adopt. The widow adopted the 
plaintiff in 1906. The genuineness cf the 
will was disputed; but in 1916, after pro- 
tracted litigation, the Privy Oouncil upheld 
it. In 1907 the two firms, S.. A. and M.P. 
were carrying on business together through 
their agents. About that time the financial 
condition of R. M. V. R, V. became very 
shaky. On December 30, 1907, it was 
found that R. M. V. R. V. owed the two 
firms jointly a sum of Rs. ¢5,000. On that 
date Kadiresa, the agent of R. M. V.R. V. 
executed two promissory notes, one for 
Rs, 25,000 and another for Rs. 60,000 
(Ex. 2), both in favour of the M. P. Firm. 
With respect to the latter note seventeen 
securities worth about Rs, 60,000 were 
given to the M. P. Firm so that it may 
collect whatever was realizable out of 
those securities and appropriate the amount 
towards the debt due to the two firms. 
It appears from the evidence that the 
promissory notes were taken in name of 
the M. P. Firm as the S. A. Firm was in 
a chaos owing to disputes about the will. 

In O. S. No. 6 of 1911 on the file of 
the Ramnad Court, the M. P. Firm sued R. 
M. V. R. V. on the promissory note for 
Rs. 25,000 and got a decree for Rs. 28,575 
on November 20, 1911 (see Ex. 1). In 
adjustment of this decree, by arrange- 
ment between the parties a sum of 
Rs, 17,500 was paid in Court by R. M. V. 
R. V. The present plaintiffs then filed 
O. 8. No. 14 of 1921 on the file of the Sub- 
Court of Sivaganga for a declaration that 
the decretal amount belonged to the 
plaintiff exclusively, or if the Court 
found that he was entitled only to a portion 
of the amount to limit the declaration to 
such limited interest, and for other appro- 
priate reliefs, To this suit both the M.P. 
Firm and the R. M. V. R. V. Firm were 
parties. In the sppeals preferred against 
the decree in O. S. No. 14 of 1921, which 
held that the plaintiff was entitled exclusive- 
ly to the entire sum due under the pro- 
missory note (A. S. No. 135 and 223 of 
1924), it was held by the High Court after 
@alling for a finding from the lower 
. Court that “the plaintiff is entitled to 24 
outeof 8} shares or 5/17th share in both the 
promissory notes (namely the promissory 
notes for Rs. 25,000 and Rs. 60,000) and 
therefore to 5/17th share of the Rs, 17,500” 
paid in pursuance of the arrangement in O, 
S. No. 6 of 1911. It is not now disputed that 
the shares of the 8. A. Firm and the M, 
"P. Firm in the two promissory notes are in 
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the proportion of 5/lith to 12/17th of the 
amount, the plaintiff firm being entitled 
to 24 out of 8} shares. In the course af 
the suit, the question also arose as tothe 
amount collected under the Rs. 60,000 
promissory note, It was found that a sum 
of Rs, 26,000 only had been collected 
under this note and that the plaintiff has 
been paid his 5/l7th share of the said 
amount. On this question the learned 
Judges observed: 

“As to the other promissory note for Rs, 60,000 
it is the case of the M. P. Firm that only Rs. 26,000 
has been collected. It is now found that the plaint- 
iff has been paid his 5/l7th share of the said 
amount, It is unfortunate thet after all this pro- 
tracted litigation no final decision can be reached 
in this case whether any sum beyond the admittsd 
es of Rs. 26,000 has been collected by the M. P, 

irm,” ' 

The suit out of which thie appeal arises 
relates to the collections made under the 
promissory note for Rs. 60,000. In the suit. 
the plaintiff (S.A. Firm) asks for a decree 
directing the defendants (the M. P. . Firm) 
to account for all the collections made 
by them in respect of this promissory note 
(Ex. 2) and for an order directing them 
to pay bim his share of the collections in 
the proportion of d/l7th to 12/17th, In 
the plaint he ignored the finding that 
Rs. 26,000 has already been collected and 
that he has been paid 5/17th portion of 
that amount, This fact his since been 
recognized and the case has in conses 
quence been confined only to the collec- 
tions.made by the defendants with respect 
to the balance under tbe suit promissory 
note. The respective contentions of the 
parties in so far as they are relevant for 
this appeal are those covered by Issues 
Nos. 1,2, 5 and 8, which are as follows: 

“1. Whether M. P. is a trustee or agent to the 
plaintiff in respect of the collections regarding 
Rs. 60,000 pro-note and whether there was any 
duty on their part to collect? If so, is M. P, not 
liable to account? 

2. Whether M P. collected any amount in res- 
pect of Rs. 60,000 pro-note over and above Rs. 26,000 
and whether M. P. is not liable to account for 
the same? 

5. Whether any, and if so, what amounts were 
collected by S. A. in respect of the two notes and 
whether the plaintiff is not bound to account for 
the same ? 

8. Whether the suit is in time?" 


On the above issues the following find- 
ings were recorded by the learned Subordi- 
nate Judge, 

“Issue No.l; Though the M, P. Firm was not an 
express trustee for the plaintiff with reference to 
collections regarding the Rs, 60,000 promissory 
note (Hx, 2) they were bound to use reasonable 
diligence as agent standing in a fiduciary relation- 
ship towards the: S. A. Firm to collect both on 
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their own account and on account of the S. 
A. Firm and that they are liable to account. 

Isale No. 2: The M. P. Firm must be deemed 
te have collected the balance over and above 
Rs. 26,000 found to have been collected by it and 
is liable to pay the plaintiff his share of the col- 
lection, le 5/17th.” i 

In discussing. this issue the Court came 
to the conclusion that the defendants wil- 
fully suppréssed their accounts and did not 


produce them. 


“Tesue No. 5: The defendants have failed to establish — 


- that the plaintiff has collected any amounts in 
respect ofthe promissory note in question. 
Issue No, 8: The suit is in time.” 
As the defendants were found to have 
suppressed the accounts the learned Judge 
without passing a preliminary decree, 
straightway passed a final decree against 
the defendants for the balance over and 
above the Rs. 26,000 which had already 
been collected by the defendants. The 
_ decretal portion of the judgment appearing 
_ in para. 30 is as follows: 
. “Therefore the defendants must pay the plaintifi 

the 5/l7th of the sum that would be due as on the 
-dated of plaint for-the Rs. 60,000 pronote, subject 
to the finding that itis supported by consideration 
- only to the extent of Rs. 52,500, i. e., Rs. 60,000 
less Rs. 7500 as already stated, deducting there- 
from the sum of Rs. 26,000 realized as and when 
mek aor realized as per finding in O. S No. 14 
o f 


The finding that the consideration for 
the promissory note is only Rs. 52,000 is 
not now questioned. The defendants repre- 
' sented the sum due to the plaintiff under 
this decree to be Rs. 22,075-4-7. An 
‘interim decree’ against the defendants for 
this sum was passed by the Oourt and it 
‘was ordered in that decree that “‘for the 
ascertainment of the exact sum payable by 
the defendants over and above the above- 
mentioned Rs. 22,075e4«7 there will be a 
further enquiry.” This further enquiry was 
necessitated by the fact that in the judg- 
ment the rate of interest under the promis- 
sory note had not been fixed. Er. 2 
mentioned no particular rate of interest 
beyond stating that it carries the Rangoon 
nadapu rate. The parties were not agreed 
‘as to the Rangoon nadapu rate of interest; 
‘nor were they agreed as to whether the 
‘Rangoon nadapu rate meant simple or 
compound ‘interest. By his order dated 
March 30, 1933 the learned Subordinate 
Judge determined these points and held 
that the interest should be calculated at 
the Rangoon nadapu rate calculating 
Compound interest: with half yearly rests, 
On this basis a. final decree was passed 
for the difference between Rs, 22,075:4-7 
‘and the sum to be determined on the 
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above basis. As already stated, Appeal 
No, 235 is against the decree as finally 
amended by this order and the connected 
appeal is against the original interim 
decree. In the latter appeal defendant 
No. 2 ranks as respondent No, 2. In both the 
appeals defendant-appellant No. 4 having 
died his legal representative has been 
made & party. 

The most important contention urged in 
the main appeal is that the suit being 
one for accounts the lower Court was 
worng in straightway passing a final 
decree against the defendants without pass- 
ing the usual preliminary decree in the 
first instance and then passing the final 
decree; and that the reasons given by the 
lower Court for not adopting the normal 
procedure are unsustainable. It is also 
contended that the suit is barred by time, 
that the rate of interest that should have 
been awarded was the current rate and 
not the Rangoon nadapu rate and 
that compound interest should on no 
account have been allowed. We will deal 
with these latter contentions first and then 
discuss the question whether a preliminary 
decree for taking accounts should have 
been passed in the case before passing the 
final decree. The lower Court held, apply- 
ing Art. 120 of the Lim. Act, that the 
suit was not time-barred on the ground that 
the appellants are not in a position to 
specify any date on which they deined the 
plaintifi’s claim to an account. The deci- 
sion of the Privy Oouncil in Annamalai 


- Chettiar v. Muthukaruppa Chettiar (1) in‘a 


very analogous case was relied on in support 
of this conclusion, Mr. Rajah Iyer for the 
appellants contends that the Article applis 
cable to-the case is Art. ¢9 and not the 
residuary Art. 120. Article 89 prescribes 
a period of three years for asuit “by a 
principal against his agent for movable 
property received by the latter and not 
accounted for,” the period being calculated 
from the time "when the account is during 
the continuance of the agency, demanded 
and refused or, where no such demand is 
made, when the agency terminates.” It 
is clear that if the Article applies, limi- 
tation will have to be calculated from 

the time when the agency may be saja `’ 
to have terminated as it is not the 
case of the appellants that account during 
the continuance of the agency was demand- 


(1) 8 R645; 130 Ind. Oas. 609; A IR1931 P O 
9; 531A 1; COML J 1,33 L W 30; 3 0å0W N 
145; 33 Bom. L R 168; (1931) M W N 137; Ind. Rul. 
(1931) PO 65; 54 O LJ175@ 0). 
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ed and refused. Mr. Raja Iyear con- 
tends that the deferdants’ firm is the 
agent of the plaintiff with respect to the 
collection of the amount due under the 
suit promissory note, that its agency was 
terminated hy the plaintiff by the insti- 
tution of the suit O, 8. No. 14 of 1921, and 
that therefore the present suit is barred 
as it has been instituted more than three 
years after that suit. On the other hand 
the learned Advocate-General contends that 
the position occupied by the M. P. Firm 
towards the plaintiff is not exactly that of 
. an agent towards his principal but tbat 
if is a fiduciary one, especially so having 
regard to the fact that at the time when 
the promissory notes were executed, the 
plaintiff was a minor. The liability of the 
M. P, Firm to account is not and can never 
be disputed, whether its position be that 
cf a co-owner with the plaintiff of the suit 
promiseory notes or tbat of an agent of tke 
Plaintiff or whether it be a fiduciary one. 
Havirg regard to our opinion, which will 
be indicated presently, as to whether it can 
te said that the agency was terminated by 
tLe institution of the suit, O. 8. No. 14 of 
1921, it is not necessary in considering the 
applicability of Art. &9 to decide tbe exact 
. nature cf the relationship of the defendants’ 
firm with the plaintiff. 

In O. 8 No. 14 of 1921 the present 
plaintiff, who was the plaintiff therein, 
claimed that the amount under the promise 
sory note for Rs. 25,000 was exclusively 
his, that the M. P, Firm (defendants) in 
obtaining the decree in O. 8. No, 6 of 19)1 
on the note and executing it was acting as 
bis representative, that he has put an end 
to that representation and that he should 
be declared entitled to directly proceed 
with the execution of the.decree, It is true 
that the relationship of the parties with 
respect to the promissory note then in ques- 
tion was put an end to by the suit, but 
nothing is mentioned in the plaint about 
putting an end to their relationship regard- 
ing, the present promissory note. It was not 
in suit between parties and what is remark- 
able is that the case of the 8. A. Firm with 
respect to it was that it exclusively be- 
elonged tothe M. P, Firm (the defendants). 

- How then could there be any repudiation 
With respect to that note, it is difficult to 
understand. Only one agency, and that was 
with respect to.the collection of the amenunt 
under the promissory note for Rs. 2L J00 
was asserted in ihe plaint and put an end 
to in tLe suit, O. 8. No. 14 of 1921; ard 

'nothiig'mcre, No.other act ie relied on Ly 
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the appellants as amounting to termina- 
tion of the agency. Assuming that the 
relationship between the plaintiff and the , 
defendants was one of principal and agent, 
we are satisfied that that relationship. was 
nct terminated by any assertion contained 
in the plaint in O. 8. No, 14 of 1921 and 
hénce the suit is not barred under Art. 89, 
Lim. Act. If Art, 89 does net apply, Mr. 
Rajah Iyer concedes that the proper 
Article to be applied to the: facts of this 
case is Art. 120, under which time begins 
to run “when the right to sue accrues.” 
Evidence shows that these notes came to 
be executed in favour of the M. P. Firm as 
the 8. A. Firm was in a chaotic condition at 
the time, and the plaintiff was also a minor. 
The nature of the arrangement arrived at 
between the parties is thus described in the 
judgment of the Subordinate Judge in O. 8, 
No, 14 of 1921 : 

“Then the agents of the three firms met together 
and entered into an arrangement by which the 
agent of R. M., V. R. V.—Kadiresa ~executed two 
promissory notes, ose for Rs. 60,000 and another 
for Rs, 25,000 both in favour of the M. P. Firm 
and gave securities worth about Rs. 60,0C0 to 
M. P. so that the M. P. Firm may collect whatever 
was realizable out of these securities and appro- 
priate these amounts towards the amounts due to 

em, 

Shortly stated, the gist of the arrange- 
ment was that the defendants’ firm was 
entrusted with the promissory notes by 
R. M. V. R. V. which involved on the part 
of that firm an obligation to make the col- 
lections under the notes and pay the plain» 
tiff his share of whatever they have received 
though there was no specific trust created 
for that purpose; or, in other words, the 
M, P. Firm took the promissory notes sub- 
ject to the equitable right of the plaintiff 
to claim an account. In the circumstances 
we think the relationship of the defendants 
to the plaintiff could be described only as a 
fiduciary one involving liability to account 
and not as that of agent and principal 
though that relationship clothed the plaine 
tiff with the right to call for an sccount. 
The relationship is more akin to that of a 
trustee liable to account though no specific 
trust was created for the purpose. It was 
in this light that the Privy Council viewed 
@ similar question in the analogous case in 
Annamalai Chettiar v. Muthukaruppa Che-' 
tiar (1), already referred to. In that 
case, three firms, 8. K. T., R. A. M, T., and 
T. A. R. M. contributed moneys for a mort- 
gage of Rs. 10,000 dated September 22, 
1902. R, A. M. T. provided a fourth of the 
morey. 8. K. T. and T. A. R. M. transe 
ferred their interest in the mortgage loan 
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to N. R.M. A, Firm, who were the defen- 
dants in that suit. The R. A. M. T. Firm 
transferred in 1200 their interest to the 
plaintiffs in the suit, A.M. K. The defen- 
dants, N. R. M. A. obtained a final decree 
for sale on the mortgage in 1919 and the 
property was sold in 1920 and purchased 
by them. In 1923 the plaintiff sued claim- 
ing a fourth ‘share in the property and for 
an account, Their Lordships of the Privy 
Council disallowed the plaintiff's claim for 
a share inthe preperty but held that the 
plaintiff was entitled in equity to an account. 
They held that Art. 62, Lim. Act, did not 
apply to an equitable claim against a 
trustee liable to account and that the proper 
Article applicable is Art. 120 and that as 
the defendants could not specify any date 
when they denied the right of the plaintiff 
to claim an account the right to sue had not 
accrued ‘and the suit was not barred. The 
question whether Art. 89, Lim. Act 
would apply to the case was neither raised 
nor decided as on the facts it must have 
appeared that the argument was obviously 
untenable. On the reasoning adopted by 
their Lordships, we think Art. 120 should 
be held to apply to the present case also 
ap that the plea of limitation therefore 
ails. 

The next point for consideration is what 
rate of interest the plaintiff is entitled to, 
and how should the interest be calculated. 
As already stated, Ex. II mentions no partis 
cular rate of interest beyond stating that it 
carries the Rangoon nadapu rate. Itis now 
agreed that the Rangoon nadapu rate of 
interest should be aliowed and not simple 
interest as contended for by the appellants. 
The lower Court awarded this rate caleu. 
lating compound interest with half yearly 
rests. The learned Advocate-General does 
` not seriousiy contend that this is a case 
where compound interest should be allowed. 
We hold that the plaintiff is entitled to 
claim interest at the Rangoon nadapu rate 
on the amount found due to him till the 
date of decree and at six per cent. after- 
wards till the date of payment. 

We now come to the most important 
point, namely, whether the lower Court was 
right in passing a final decree for the sum 
due on the promissory note over Ra. 26,000 
already collected, without ordering the 
taking of accounts. The law is well settled 
that in suits for an account a preliminary 
decree directing accounts to be taken should 
be passed before passing a final decree, 
though in casas where the facts are so 
simple, either by admission or proof, as to 
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afford a ready decision so that the taking 
of accounts will be unnecessarily lengthen- 
ing the proceedings without any benefit to 
the parties, a final decree may bə passed 
without any preliminary decree: Nallaperus 
mal Chetty v. Valliyappa Chetty (2), The 
reason given by the learned Judge for 
departing from the normal course is that 
he was satisied that the defendants were 
wilfully suppressing their accounts. In 
para. 30 of the judgment he days ; 

“By the wilful suppression of the accounts the 
defendants have made it impossible for the Court 
to call on them to account. Without the accounts 
no preliminary decrees for taking account could 
poly be passed in a case like the present, The 

ourt has to draw an inference adverse to the 
defence consequent on the non-production of the 
accounts and a decree has to follow on the pre- 
sumption that all the balance over and above 
which has been collected for Rs, 60,000 pro-note 
has been collected by the defendants’ firm,” 

The question we have to consider is, has 
there been a wilful suppression of accounts 
by the defendants? While maintaining 
strenuously that the finding of the learned 
Judge on this point is amply supported by 
the evidence, the learned Advocate-General 
frankly, and in our opinion rightly, stated 
that having regard to certain special cir- 
cumstances of the case it might have been 
better if the learned Judge had directed 
an account to be taken. The facts show 
that the winding up of the defendants’ 
firm began in 1903 and the firm continued 
till 1913 for making collections, without 
doing any business. In O.8. No. 14 of 1921 
the accounts from January 17, 1903, up to 
July 4, 1909, had been produced. In the 
present suit certified copies of those accounts 
were filed as the originals were not avail- 
able. With respect to the res: of the 
accounts, defendant No. L stated in his añ- 
davit that they were not able to say where 
the accounts were aS Many proceedings were 
going on in maay Courts at Rangooa and 
this place aud they did not know in what 
Courts and in what suite the records were 
filed, whether the retura thereof had bsen 
obtained and in what place and with which 
Vakil the documents whose return had 
been obtained remained, that he made a 
search for them and that they were not, 
traceable, (See his affidavit dated January 
4, 1932), After the trial was over, and 
the arguments were heard, waile the case 
was pending judgment. the defendants filed 
original account books from October 17, 
1909 to June 8, 1910, asking the learned 


(2) 53 M475; 123 Ind. Oas. 7; AI R1930 Mad. 
721; 59M LJ 316; Ind. Rul. (1930) Mad. 423; 32 L 
W 143, Sa 
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Judge to accept them in evidence, The 
Court refused the request and after deli- 
vering the judgment passed an order giving 
reasons for the refusal. The reasone given 
therein for holding that the defendants 
have wilfully withheld the accounts cane 
not affect the question as the learned Ju dge 
had already ccme to that conclusion in the 
judgment which was prior to that order. 
We are concerned only with those reasons, 
The accounts of 1910 to 1913 were not 
produced at all. How the circumstances 
revealed in the accounts from October 17, 
1909, to June 8, 1910, which were actually 
Produced though late, would have affected 
the decision of the case is difficult to say 
as these were not, as already stated, accept- 
ed by the Court. In support of his case defen- 
dant No. 1 gave evidence as D. W, No. 1-A 
perusal of his evidence shows that he has 
not been seriously cross-examined with 
respect to his failure to produce his accounts 
and the reasons assigned by him for the 
Same. It may be that he has wilfully with- 
keld the accounts—on that question we 
express no cpinion—but the full circum- 
stances have not been brought out in crosse 
examination. Without a fuller en quiry into 
such circumstances and taking into consi- 
dération the undisputed fact that accounts 
from ` October 17, 1508, to June 8, 1910, 
were produced before the Court, though 
late, it is unsafe to hold that the defen- 
dants have wilfully suppressed the ac- 
counts. The plaintiff also has not produced 
his accounts, nor has he gone into the 
witness-box to explain their non-produc- 
tion. The learned Judge says that 

“the plaintiff cannot be accused of wilfully sup- 
pressing accounts in his Possession, especially 
when there is at present no evidence to indicate 
that such accounts are anywhere within his reach. 
Nothing could be achieved by him by doing so, for, 
if the defendants’ accounts are produced, they might 
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prove the defence version." 


It is true that the burden of proving 
what collections had been made under the 
promissory notes is on the defendants in 
the case; but when they charge the plain- 
tiff with having made some collections, if 
it is. proved that it is likely that the plain- 
tiff must have some accounts with him we 

think in all fairness the plaintiff should 
+ produce. his accounts to help the Court in 
affiving at the correct conclusion, or give 
reasonable explanation for their non-pro- 
duction. The. plaintifi’s first witness, an 
agent of the firm, speaks to all the firm’s 
accounts being taken by the second witness 
to Karaikudi. P.:W. No. 2 who was an agent 
of thé ‘firm for 24 years from 1908 says 
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that after the winding up of the firm he 
tcok all the 8. A, accounts to Karaikudi 
and handed them to the executor’of the, 
plaintiff's estate who is now dead, The 
estate was handed over to the plaintiff io 
1316. With the handing over of the estate 
ordinarily the accounts .would also have 
been handed over to him. In Ex, J, the 
judgment in O. S. No. 6 of 1911, it is 
observed that the plaintiff’s Vakil repre- 
sented that he had not been able to get the 
accounts and after the arguments he took 
time for getting them. In the affidavit of 
discovery now filed by the plaintiff he 
denies that he is in possession of accounts 
setting out how the accounts are not traces 
able. He says: 

“When the executor handed over the estate to 
me the accounts relating to Rangoon S. A. firm 
which is relevant to the subject-matter of the pre- 


sent suit were not giver over to me by him. Pro- 
bably they had been filed in some proceedings in 


foreign parts and were not subsequently got back 


by the executor or his agent or otherwise lost dur- 
ing the time of the management of the S. A, Firm 
by the executor Chinnayya Chettiar," 


If the accounts of the S. A. Firm had 
been handed over to Chinnayya Ohettiar 
we think he would have given them to the 
plaintiff when he handed over the estate to 
him. The plaintiff has not given any evi- 
dence in support of the vague statement 
made by him in his affidavit. That the 
Plaintiff's accounts are not altogether 
Valueless for the case appears to be evident: 
from the testimoney of P. W. No, 2 who says: 
“From the 8. A, accounts it can be seen 
what securities were got from Chockalinga 
during my agency and what was done dur- 
ing that period.” As we are leaving the 
question whether the defendants have wil- 
fully suppressed their accounts undecided, 
we are not now deciding the question whe- 
ther the plaintiff has also wilfully withe © 
held his accounts. As will be explained 
later, these questions should have been left 
by the learned Judge for decision by a 
Oommissioner appointed by him to take 
accounts after the passing of the prelimie 
nary decree. 

We will now refer to another question 
which also has a bearing on the procedure 
adopted by the learned Judge. It will be 
remembered that seventeen securities of the 
value of nearly ks, 60,000 were deposited 
by R. M. V. R. V, with the defendants. 
With reference to these, two lists have 
been given, one by -the plaintiff dated 
January 25, 1933, and another by the defen- 
dants dated January 27, 1933. There is 
no dispute about the nature of the securi- 
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ties and their value as the securities reter- 
red tojn beth the lists are the same. Of 
ethese only five securities (Exs. Il-a, Id, 
il-¢, L- d, ILe, If, and IL? toIf-p) the value 
of which is Rs, 1° ,800, have been produc- 
ed ` into Court, The defendants’ case 
is that no amounts have been collected 
under these securities With regard to the 
other securities not produced their case is 
that securities of the value of Rs, 18,370 
are with the plaintiff and of the rest only 
portions of the amounts have been collected 
and these have already been accounted for. 
The learned Judge holds that be is not 
Satisfied that the documents produced were 
the securities got for Ex. IT and says: 
Even íf they are, in the absence of accounts I 
cannot possibly uphold the defendants’ contention 
that nothing over and above Rs, 26,000 was collected 
and:could not have been collected,” 
We do not think that his reasons for 
holding that the documents produced are 
not securities got for Ex. If are satisfactory. 


Those very securities are mentioned in the’ 


plaintiff's list of documents also. if they 
are genuine, in our opinion the mere non= 
production of the accounts cannot be a 
ground for refusing to hold an inquiry as 
to why no amount was collected under 
them. With respect to these, as well as 
the others not produced, provided there was 
no. dispute as to the real nature of those 
securities, inqury should have been held 
asto what amounts were collected or why 
collection became impossible if no amounts 
had. been collected at all. Prima facie, if 
. the: Rs. 15,800 under the securities produce 
ed “in Court had not been actually collected, 
then at least with respect to that amount 
it would be unjust to hold the defendants 
liable in the absence of special grounds. 
On this part of the case we are of opinion 
that on the mere ground of the non-pro» 
duction of accounts the learned Judge 
was wrong in not considering at all the 
question how much money had been cole 
lected by the defendants under the secu- 
rities and whether they can be legitimately 
held liable for their non-collection. This 
question will now be reserved for decision 
by the Commissioner, Oonnected with the 
above point is the question whether any of 
the securities still remain with the plaintiff. 
The defendants say thatsome of them are 
still with him, while he says that he has 
‘none. The learned Judge has rejected the 
defendants' contention, and the Advocate» 
General has taken us through the evidence 
on record toshow that the securities were 
never with the plaintiff and that the defen» 
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dants would not have allowed them to 
remain with the S. A. Firm. As the learned 
Judge has “in the absence of accounts” 
refused to uphold the defendants’ contene 
tion that nothing over and above 
Rs. 26,001! was collected under the securities, 
and since we have postponed the conside- 
ration of the question whether the failure 
to produce the accounts by the parties was 
wilful or not, we do not express any definite 
opinion on the point whether any of the 
securities are still with the plaintiff. This 
question also should have been left by the 
learned Judge for decision by the Commis- 
sioner. In this connexion we may mention 
that the case of the defendants that the 
plaintiff has made the collections subse- 
quent to 1909 muston the evidence pro- 
duced be disbelieved. No doubt the evi- 
dence of Chockalinga, who was theagent of | 
the plaintiff's firm from 1906 to 1908, given 
in O. 8. No. 14 of 1921 to a certain extent 
supports the defendants’ version, but we 
think he speaks to collections made prior 
to the year 1909 which must all have been 
included in the Rs, 26,090 found to have 
been collected and accounted for in O. S, 
No. 14 of 392]. Jt is difficult to accept the 
evidence of Chockalinga at its face value. 
For the reasons given above we are not 
satisfied that the case has had a satisfactory 
trial in the Oourt below. In our opinion, 
the facts of the case are not 60 simple for 
the Court to dispense with the passing of 
a preliminary decree. In the cricumstances 
we think the learned Judge should first 
have passed a preliminary decree, and then 
should have appointed a Oommissioner 
directing him to examine and adjust the 
accounts, and that the final decree should 
have been passed only after the receipt of 
his report and hearing the objections of the 
Parties, We would therefore set aside the 
decree of the lower Court and remand the 
case and direct the learned Judge to pass a 
preliminary decree directing a Commise 
sioner to be appointed by him to take an 
account of the moneys due from the 
defendants to the plaintiff. Both the plain- 
tiff and the defendant will be at liberty 
to give further evidence if they think it 
necessary in support of their respective 
cases for the non-production of the accounts,’ À 
Evidence may also be given on the impor- 
tant question whether the defendant has. 
collected any money under the securities 
and if so how much, and wheher the non- 
collection if any was due to “wilful default,” 
inability or any unavoidable cause, On 
the evidence on record we have expressed 


38 RAJ RAJ BAHADUR SINGH v. saTRANJI SINGH :OUDH) 


the opinion that the collections made by the 
plaintiff under the securities srould be 
referred to the collections made prior to 
1908. As the case will be re-heard it will 
be open to the defendant to prove that 
collections were made by the plaintiff 
subsequent to the year 1909, and also to 
show as already stated that there are securi- 
ties still remaining with the plaintiff. Both 
parties will be at liberty to produce before 
the Commissioner fresh evidence on all the 
points except with regard to the collec- 
tions prior to the year 1909. After con- 
sidering this and the other evidence on 
record the Commissioner will submit a 
report to the learned Judge deciding the 
points mentioned above and stating his 
final conclusion asto the amountdue from 
the defendants to the plaintiff. After 
receiving the report the learned Judge 
will fix a time for objections and after 
due consideration of the report and the 
objections he will pass a final decree for 
the amount ultimately found due from the 
defendants to the plaintiff calculating simple 
interest at the Rangoon nadapu rate till 
the date of the decree, The appellants will 
get their costs from the respondents in A.8, 
No. 57 of 1933. the Advocates fees being 
limited to Rs. 500. We make noorder as to 
costs in A. 8. No. 235 of 1933. The court- 
‘fee on the memorandum of appeals will 
be refunded. 


Leach, C. J.—I agree. 


N.-B. Case remanded., 
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The succession to the property governed by s. 23 
of the Oudh Estates Act is regulated by the ordi- 
nary law to which members of the intestate'g tribe 
and religion are subject. It is true that a primo- 
geniture sanad forms part of such ordinary law, 
but the ordinary law as to a sanad is that it 
governs only the property as to which it has been 
sae 48 Ind. Oas. 213 (5), relied on. (p.43, 
col, 2. ° 

When there is a custom in the family that non- 
taluqdart property follows taluqdart property the 
position is different. 176 Ind. Oas. 769 (6), relied 
on. [p. 44, col. 1.]} 

The ordinary law referred to in s. 23, Oudh Es- 
tates Act includes a valid primogeniture sanad, 
but the mere existence of sucha sanad does not 
conclusively prove that a taluqdar? estate is gov- 
erned by it, There must be a surrender of the 
first grant followed by a new grant with a primo- 
geniture sanad. If a primogeniture sanad is 
issued and it is not what was wanted by the 
grantee or grantees it cannot be held that he or 
they accepted it or that he or they surrendered the 
estate so that there was a valid new grant on 
different conditions. [p. 44, cols. 1 & 2; p. 45, col. 1] 

Where in epite of the existence of a primogeni- 
ture sanad, the estate was not entered under s. 8 
of the Oudh Estates Act in List II, but in 
List IV, it ia a piece of evidence which taken 
with the other facts suggests a rejection of male 
lineal primogeniture rather than a rejection of the 
provisions of s. 22, cls, 1to 10. [p. 45, cols. 1 & 23} 

Case-law referred to.] 

he successive possession of several distinct oc- 
cupants of land between whom no privity exists 
cannot be united to make up the period required 
to perfect title by possession, but all that is 
necessary to privity between successive occupants 
of property and in regard thereto is that one re- 
ceives his possession from the other by act of such 
other or by operation of law. The remainderman 
does not come in independently of a life-interest 
holder but in succession to him because the life- 
interest and the vested interest are connected one 
with the other. Independent trespasses are differ- 
ent entries at different times by different persons 


between whom there is no privity or connected 
claim of rightfol holding. [p. 48, col. 1.] 
Where a decree of the Judicial Commissioner's 


Court has by oversight retained a part of the lower 
Court’s deoree which ought to have been deleted, 
the Chief Court has no power to disregard the 
decree on the ground that it is wrong, for the 
judgment and decree are final until and unless the 
judgment is reviewed. 

A testator in his will provided that after the 
death of his widows the property was to be given 
to A for life and on his death to A’s male issues. 
In case A had no male issues the daughter of the 
testator was to be the owner of property : 

Heid, that the daughter of the testator had vest- 
ed remainder, Umes Chunder Strcar v. Zahoor 


Fatima (4), relied on. 

Sir Syed Wazir Hasan, Messrs, S. N. 
Bajpai, Ali Zaheer, Bindeshwart Prasad 
and Suraj Narain Dikshit, for the Plaint- 
iff, 


Messrs. M. Wasim, . Bisheshwar Prasad 
Misra, Ali Hasan, K. N. Shamim, Sarsuti 
Persad, R. 5., Sita Ram and Sheo Narain 
Shukla, for the Defendant. 
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Judgment.—This isa suit for posses- 
sion of landed property consisting of a 
mumbér of villages specified in Sechs. B, O 
and’ D and of two houses specifed in 
Sch. E, these sckedules accompanying the 
Plaint. The villages are in District Kheri 
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andthe two houses are in the towa of 
Lakhimpur-Kheri. 

The plaintiff is Raj Raj Bahadur Singh, 
and it is here necesssry to give the 
pedigree which is contained in Sch. A 


accompanying the plaint. 








: RAJ INDER SINGH 
a ocak Sit pach 
Raj Mehar Raj Dalan Raj Pratap Raj Ohattar Raj Tejkaran 
Singh. Singh Singh Singh, Singh. 
) l 
; | 
Raj Umrao Raj Jit Raj Bhoop 
Singh Singh Singh (child- 
: less.) 
Raj Dhanukal l 
Singh | | eral 
è ifs Raj Bhopal Raj Zalim Raj Kesri Raj Daryao 
Raj aoni Singh. Singh Singh Singh 
T PERRA T j Ahl is h Raj N t 
: 8] ad Sing aj Narpa 
A (died 1860.) Singh 
Mes Raj Maharaj 
= E a Singh, 
| | | , 
Raj Debi Raj Raghu- Raj Mangal Raj Bachan 
Bakhsh bar Singh Singh Singh (died 
Singh. July 8, 1935.) 
Raj Dirbijay 
Singh | 
sa a, | | 
Raj Iqbal Raj Raj Bahadur Raj Sadho Raj Guman Raj Sardar 
Bahadur Singh, Singh (plaintiff,) Singh Singh (died Singh. 
(died childless.) 1894.) 
Raj Gobardhan 
| Singh (died 
i l March 8, 
Raj Baryar Singh Raj Ganga Singh. 1905) 
| 


| | | 
Raj Fateh Raj Milap Raj Dilipat 
Singh. Singh. Singh. 


It will be seen that there was a person 
by name Raj Gobardhan Singh. He died 
on March 8,1905, leaving three widows, 
Rani Padariawali, the senior Rani, who died 
on May 15, 1925, Rani Trikoliawali who 
died on November 3, 1924, and Rani 
Saidapurwali who died in 1913-14. Atthe 
death of Raj Gobardhan Singh there were 
also alive his daughter's son the defendant 
Satranji Singh alias Bhanwar Lalji, who 
was born on June 24, 1804, Raj Bachan 
Singh who diedon July 8, 1935, and his 
wife the plaintiff who was further removed 
than Bachan Singh and the three widows of 
Raj Gobardhan Singh besides certain other 
members of the family. It is admitted 
that Raj Gobardhan Singh was absolute 
owner of the property in suit and that the 


Raj Kuer (daughter—=Raj Kunwar 
Sardar Singh 


Satranji Singh of Shahpur.) 


alias Bhanwar 
Lalji, defendant, 


landed property was taluqdari subject to 
s. 23 of the Oudh Estates Act, that is to say, 
if Gobardhan Singh had died intestate, 
succession would be regulated by the ordie» 
nary law to which members of his tribe 
and religion are subject. 

Raj Gobardhan Singh had executed a 
will, dated November 13, 1903, which, if 
valid, disposed of the property in suit 
excepting the iwo houses, , e 

The plaintiffinthe plaint claimed the 
property in suit under the provisions of thé* 
Oudh Estates Act, the sannd, the Hindu 
Law andthe custom asthe only and the 
nearest reversioner alive and gave the 
cause of action as May 15, 1925, the death 
of the last widow of Raj Gobardhan Singh 
and July 8, 1935, the .death of Raj 
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Bachan Singh. He denied the validity of the 
will executed by Raj Gobardhan Singh and 
he disregarded the fact that Raj Bachan 
Singh who was alive at the death of the 
last widow was anearer reversjoner than 
he was and that at the death of the last 
widow, if the willwas invalid, Raj Bachan 
Singh became the owner of the property 
in suit if Hindu Law applied, while if ‘the 
primogeniture sanad regulated the taluq- 
dart Bachan Singh .. became 
at the death of Gobardhan Singh and in 
either case the plaintiff would have to sue 
forthe property in suit as being the pro- 
perty of Raj Bachan Singh and not the 
property of Raj Gobardhan Singh. 

The case of aintifi wa 
even after issues were framed, and I state 
his case in its final form.. : = 

The’ plaintiff alleges thatthe property in 
suit excepting the two houses was governed 
bya.. primogeniture . sanad because the 
will executed by Raj Gobardhan Singh 
was .invalid, and atthe time this suit was 
brought;- underthe rule of male lineal 
primogeniture, he was entitled to succeed 
to -the .! property of Raj Gobardhan 
Singh, whilé the two houses follow the 
taluqdari property. 

The defendant retorts that the will is 
valid but ifrot in the circumstances of the 
present.. case, the result of the application 
of s. 23‘of the Oudh Estates Act ‘is that 
the property in suitis:governed by: ordi- 


nary Mitakshara Law and not by the sanad. 


If Mitakshara Law governs this „property, 
the plaintiff is not entitled to possession 
because the widow of Bachan Singh is still 
alive and was entitled fo ‘possession after 
the death of Bachan. Singh who, on. the 
death of the last widow of: Gobardhan 
Singh, had ceased to be a reversioner and 
had become the absolute owner. Even if 
the sanad applied Bachan Singh became 
the owner of the property on the death of 
Gobardhan Singh if there was no valid 
will. There had been a will, however, and 
it had been found valid in a suit for 
declaration: instituted by the present 
defendant against Bachan Singh who, but 
for the will, had become the owner of the 
property. The result of this decision was 
that the owner of the property, Bachan 
‘Singh, lcst it andthe property in suit was 
no longer the property of Gobardhan 


Singh and so the plaintiff had no right to’ 


it.: It was further argued that if the 
will was altogether invalid, the suit was 
barred by limitation and that the plaintiff 
was.estopped from denying the validity of 
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the plaintiff was modified _ 
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the will as Bachan Singh had accepted a 
life-interest in the villages under the will.~ 


Originally the following 12 issues were 
framed:— , 


'. 1, What wasthe nature of the estate 


which is entered in No. 13 of list No. 4 of 


the Oudh Estates Act ? 

2. Was there any partition, in 1875 and 
if so what was its effect? 

In particular did it create or recognise 
four separate estates ? 

If so were these estates subject to 

(1) Oudh Estates Act. 

(2) Ordinary Law including the sanad 
and custcm and to what extent? i 

3. Isthe decision in Suit No. 5/177 of 
1915 decided by the Subordinate Judge 
of Mohanlalganj as finally: decided by the 
Court of the Judicial Commissioner binding 
cn the plaintiff and on what points ? 

4, Is the suit within limitation ? 

5. Is plaintiff entitled to sue during 
the lifetime of the widow of Raj Bachan 
Singh ? 7 i 

6. Wasa will duly executed, attested 
and registered by Gobardhan Singh ? 

If so, was it invalid for any of the 
reasons given in para. 10 of the plaint ? 

7. Ifthe will was valid what was cone 
ferred on the legattees P- 

Is. plaintiff. estopped .. from deny- 
ing the validity of the will of -Gobardhan 
Singh for the reasons given in para. 22 of 
the written statement-? --——- 

Are daughters and their issues exe 
cluded from inheritance of property of a 
female in this family ? 

If so, does it affect 
suit ? l k 
10 Is the plaintiff entitled to the two 
houses entered in Sch. E in view of para, 26 
of the written statement ? id 

ll. 
entitled as megne- prefits ? 


ee ee 


any property. in 


12, To what relief, if any,. is plaintiff: 


entitled ? 


Issues Nos, 1 and 9 were subsequently - 
deleted anda new issue No. 2 framed in | 


the following terms: 


“Tg the property in suit by virtue of the appli- _ 


To what amount, if any, is plaintiff.: 


cation ofs. 23 of the Oudh Estates Act governed by ~ 


the sanad as alleged bythe plaintiff or by Hindu 


Law as alleged by the defendant’? i 


replaced Issue No. 2. , 

Issue No. 6 was amended by the inser- 
tion of (a) and (b) after the figure 10, 

As regards the claim for mesne profits. 


t 
d 


t 


~ 


it was agreed thatif the plaintiff failed: 


on other issues he would not be entitled. 


’ 
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to mesne profits and, therefore, the other 
issues should be dealt with first. ` 

I shall proceed first of all to deal with 
‘the. case as regards the validity of the 
will and the result of itif it is valid as 
if the present defendant had not obtained 
a declaratory decree against Bachan Singh 
as to the validity and force ofthe will. 


Issue No. 6. 

The will being more than 30 years old 
I was requested by the defendant to pre- 
sume it as genuine and I granted this 
request in view-of the previous history. 

In accordance with the terms cf the will, 
two widows of Raj Gobardhan Singh 
entered into possession of the estate. 
Bachan Singh after the death of the last 
widow applied for mutation on the ground 
of inheritance as to ten villages where by 
the will he was given a life-astate after 
the death of the widow of the testator, but 
if he was entitled to possession otherwise 
than on the will he was entitled to posses- 
sion over all the villages. In applying 
for mutation he explained his action by 
saying. tbat he would consult his 
legal advisers as to applying for 
mutation to the rest of the pro- 
perty, but the only reason for this 
differentiation can have been thatin the 
will he was given a life estate in these 
ten villages only. On his application for 
mutation in these ten villages, the patwari 
reported that the mutation should be 
made on the will of Gobardhan Singh 
and these reports of the patwart were 
singned either by Bachan Singh or by an 
agent of Bachan Singh. 

In the year 1912 the Allahabad Bank 
brought a suit, the plaint cf which is 
Ex, A.«77, against the three widows of 
Gobardhan Singh the present defendant 
and Raj Bachan Singh on the basis of 
mortgages executed by Raj Gobardhan 
Singh. The defendants were made defende 
ants because of that will executed by 
Raj Gobardhan Singh. Bachan Singh in 
his written statement Ex. A.7s denied 
the genuineness, validity and legal exe- 
cution cf the will and consequently on 
November 1], 19814, the present defendant 
brought a suit against Bachan Singh, the 
plaint of which is Ex. A-&2, to establish 
the validity of the will and his rights 
under it. ‘Lhe will was found genuine in 
the original and Appellate Courts, 

To prove that this will was invalid the 
plaintiff here examined two witnesses. 
P. W. No. 1, Kalka Singh, stated that 
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Gobardhan Singh was not literate beyond 
being able to write his signature and 
was an ordinary man who signed what 
his manager told him to sign. P. W, 
No. 2, Hari Har Bakhsh Singh, who was 
a zilledar of Gobardhan Singh, stated that 
the signatures on the will did not appear to 
bs of Gobardhan Singh and the under- 
standing of Raj Gobardhan was absolutely 
ordinary and he did not well understand 
matters of profit or Joss to him. When 
cross-examined as to other signatures of 
Gobardhan Singh, he stated that certain 
signatures shown to him were of Gobardhan 
Singh though they were made by some 
one on behalf of Gobardhan Singh. 

His evidence as to the handwriting 
of Gobardhan Singh is worth nothing 
and as regards the allegation that 
Gobardhan Singh was not in a state 
of sound disposing mind, the evidence of 
this and the preceding witness is in favour 
of the defendant and not of the plaintiff, 

For the defendant Roshan Lal, 
attesting witness, proves the will. 

The will was presented for registration 
by Gobardhan Singh himself and he admitt- 
ed execution of the will in the presence 
of the Registering Officer who personally 
knew him. 

I find, therefore, that the will was duly 
executed by Raj Gobardhan Singh when 
fully sane and it was attested and register- 
ed according to law. It is, therefore, a 
valid will. 


an 


Issue No. 7. 

The plaintiff urges that owing to certain 
defects in the will there resulted intestacy 
to a certain extent. The will is Hx. A-47 
and it may be divided into two parts as 
affecting the estate generally and ten 
villages in particular. 

It is stated that “after the death of all the 
three Ranis" the male issue of the testator’s 
daughter was to be the owner in possession 
of the estate, and if there be no such male 
issue then the daughter was to be the owner 
in possession of the estate. At the death 
of the testator ‘T'aluqas Ramnagar and 
Daulatapur were to go to Rani Trikoliawali 
for her life while Taluga Bijwa and Taluqa 
Nighasan were to go to Rani Padariawali. 
The third Rani Saidapurwali was to get 
Rs. 250 monthly from the person in posses: 
sion of Talugas Bijwa and Nighasan and 
after the death of the senior Rani i. 4, 
Padariawali, she was to hold these two 
Taluqas for life. There was no express proe 
Vision as to what was to happen to Taluqas 
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Ramnagar and Daulatapur if Rani Trikolia- 
wali died before either or both of the others 
mor was there any express provision 
as to what was to happen to Taluqgas 
Bijwa and Nighasan if Rani Saidapur- 
wali succeeded to Rani Padariawali but 
died before Rani Trikoliawali or if Rani 
Saidapurwali died before Rani Padariawali 
and the latter died before Rani Trikolia- 
wali, The learned Oounsel for the plain- 
tiff, therefore, suggests that as there was 
no provision giving a life-estate over the 
four Taluqas to the last surviving widow, 
and asit was distinctly laid down that the 
male issue of the davghter or in default 
of such the daughter should not have an 
absolute interest until the death of all 
three Ranis, intestacy arose as regards 
Talugqas Ramnagar and Daulatapur for 
Rani Trikoliawali died on November 3, 
1924, while the last surviving Rani, Rani 
Padariawali did not die till May 15, 1995. 
In my opinion the words “after the death 
of all the three Ranis the male issue of 
my daughter... and if there be no such 
male issue then my aforesaid daughter 
shall be the owner in possession of the 
estate” show that the Ranis were given 
life-estates subject to the other provi- 
sions as to how they should kold the 
estates. Had nothing been said as to how 
the life-estates were tobe divided at tke 
beginning, there would, I think, have been 
no difficulty in holding that the three 
widows held jointly. To some extent this 
was modified, but when there was no express 
provision one must go back to the inten- 
tion of the testator that the widows should 
hold the entire estate with a life interest 
till the death cf the last one when the 
daughter’s son or daughter became owner 
in possession, A 


The second part of the will refers to 
ten villages there named which are left 
to Raj Bachan Singh for life after the 
death of the three Ranis, On the death 
of Bhaiya Raj Bachan Singh if he had 
any male issue that male issue would be 
the owner of the ten villages absolutely 
otherwise the villages would be included 
an the Taluqa and the daughter was to 
wh owner of the aforementioned villages 

BO. 

The learned Counsel for the plaintiff has 
argued that Bachan Singh got an absolute 
estate because it was left to him and 
his issue. This is based on the rule in 
- Shelley's case (l), vide Williams on Real 


(1) 1 Coke’s Rep. 93. - 
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Property, p. 413 and Britton v. Twining, 
(36 English Reports, 68) (2). 

The fact that in the present case-after . 
the death of Bachan Singh there wasean 
absolute interest granted to his male issue 
or to the daughter of the testator if there 
be no such male issue ig enough to dis- 
pose of this contention. 

It is then argued that the bequest to 
the daughter was acontingent interest and 
as she died before Bachan Singh and even 
before the testator the defendant could 
not succeed to those villages which lapsed 
into intestacy. The learned Counsel for 
the defendant, on the other hand, urges 
that the daughter’s son,if he comes in by 
implication, or the daughter had a vested 
interest as soon as the testator died 
as the daughter under s. 109 of the 
Indian Succession Act came in though 
she died before the testator, subject 
to divesting if male issue was born to 
Bachan Singh. Even if it was a cons 
tingent interest, he argues such an interest 
was transmissible, vide, Jarmanon Wills, 
Vol. 2, pp. 1326 and 1343, Williams on 
Executors, p. 666 ff, and Parkin v. Cresswell 
(24 Ohancery Division, 102) (3), where at 
p. 107 the following words occur in the - 
judgment of Kay, J: 

“As far as I can discover, the only case in 
which a contigent future interest is not transmis- 
sible ie where the being in existence when the con- 
tingency happens is an essential part of the descrip- 
tion of the person who is to take,” 
(e. gẹ cases when that 
reach a certain age). 

It is unnecessary, however, to consider 
whether this law applies to India in view 
of Umes Chaunder Sirear v. Mst. Zahoor 
Fatima, (17 I. A. 201) (4). 

In that case Sultan Ali granted a one 
anna and 14 dams share in mokurruri at 
a rent of one rupee to his second wife 
Amani Begam, with the condition that if 
she should die childless that share should 
fall to his two sons Farzund Ali and 
Farhut Ali; but that, if she should 
have a child living -at her death, 
such child should take it. As a matter 
of fact she had nochild, Their Lordships 
of the -Privy Council held that that deed 
conferred upon the songs Farzund and 
Farhut a definite interest, like what one 
would call in English Law a vested 
remainder; only that it was liable to be 
displaced by the event of there being a 
son of Sultan Ali by Amani Begam. 

(2) (1817) 36 E R68 3 Mer. 176; 17 R R 53. 
aoe (1883) 24 Oh. D 102, (107); 52 LJ Oh. 798; 49 LT 


(4)17 IA 20]; 18 O 164; 5 Sar. 507 (P O). 
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The words used in that deed are not 
identical with those in the will Ex, A-74, 
put I-do not see that this differentiates 
the ease. There was a life-interest there 
given to Amani Begam and here a similar 
interest given to Bachan Singh; if Amani 
Begam had a .son he succeeded; if 
Bachan Singh had a son he succeed- 
ed: if Amani. Begam had no son Farzund 
and Farhut Ali succeeded; if Bachan Singh 
had no son, the testator’s daughter succeed- 
ed; In view of this decision of their Lord- 
ships of the Privy Council, I find that the 
testator's daughter had a vested remainder 
which at her death passed to the defendant, 

I am unable to accept the contention of 
the learned Counsel for the defendant that 
this vested remainder was by the will given 
to the daughter's son before the daughter. 
I am not able either to accept the con- 
tention of the learned Oounsel for the 
plaintiff that as the daughter was to be 
the owner of the aforementioned villages 
"also" (the word “also” meaning in addition 
to the rest of the Taluqa) the testator intende 
ed to give these ten villages to his daughter 
only if she succeeded to the rest of the 
Taluqa and otherwise then ten villages 
were to lapse into intestacy. No doubt 
it is difficult to reconcile this part of the 
will that these ten villages were to be 
included in the Taluqa and the daughter 
was to be owner with the first part of 
the will that the daughter was to inherit 
the Taluqa only if she had no male issue. 
I think the explanation of this discrepancy 
is provided by D. W. No. 1 Roshan Lal. He 
says that the draftof the will was written 
in favour of the daughter throughout andthe 
testator consulted a Vakil who after reading 
it suggested that for “daughter” ‘daughter's 
son” should be substituted and it was done. 
If this explanation is correct the substitu- 
tion was made in the first part of the 
will and it was not noticed that a similar 
substitution should be made in the part 
of the will about the ten villages. What- 
ever may be the explanation, the bequest 
of the vested remainder in the ten villages 
was made in clear terms tothe daughter 
and no mention is made of the daughter’s 
son and I cannot introduce a new legatee 
against the terms of the will. 

The learned Counsel for the plaintiff 
has also suggested that the words aulad 
narina in both parts of the will mean male 
descendants, in the first part of the daughter 
and in the second part of Bachan Singh, 
ad infinitum whenever they may be born 
and, therefore, the provision is void as 
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being one in perpetuity. Tnere is doubt 
as to whether the testator intended to 
give an absolute ioterest to one only of 
the sons of either the daughter or of 
Bachan Singh if there was more than 
one son, but I seo no reason for hojding 
that the testator had any intention that 
the legatees were to be descendants of 
either his daughter or of Bachan Singh 
other than tba sons or possibly such 
unborn descendants as could be legatees 
under s. 12 of the Oudh Estates Act. 

I find, therefore, that all tze property in 
suit other than the two houses was disposed 
of by a valid will and on the basis of that 
a became the property of the defen- 

ant. 


Issue No. 10. 

Admittedly the will does not extend to 
the two houses in suit. The plaintiff urges 
that non taluqdari property usually fol- 
lows Taluqdari property and, therefore, the 
plaintiff is entitled to them as the taluq- 
dart property is governed by the sanad, 
that is to say, by the rule of lineal primo» 
geniture. The defendant states, on the 
Other hand, that the houses are governed by 
Hindu Law, that at the death of Gobardhan 
Singh first the widows for life and then 
Bachan Singh absolutely were entitled to 
them and after the death of Bachan Singh 
his widow was entitled to them for life as a 
Hindu widow and the plaintiff is not now 
entitled to possession of them. 

These two houses are admittedly pro- 
perty governed by s. 23 of the Oudh 
Estates Act so that succession to them is 
regulated by the ordinary law to which 
members of the intestate’s tribe and reli- 
gion are subject, It is true that a primo- 
geniture sanad has been held by their 
Lordships of the Privy Council to form part 
of such ordinary law, but the ordinary law 
astoa sanad is that it governs only the 
property as to which it has been granted. 
Rajindra Bahadur Singh v. Rant Raghu- 
bans Kunwar (45 I. A. 134) (5), decided that 
two houses and some villages which were 
not the subject of a sanad did not follow 
the Taluqdari property which was the sub- 
ject of a sanad, The successful claimant 
to the taluqdari property did not get one 
house or villages purchased after 1861 at” 
all, and though he did get the other house 
it was only because it was held that the 


(5) 45 I A 134; 48 Ind. Oas., 213; AIR 1918P O 
25; 40 A 470; 21 O O 106; 24 ML T 282; 50L J 
401; 8 L W 570; (1918) M W N 831; 280 L J 456; 
23 O W N 101; 20 Bom, L R 1075 (P 0}. 
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house had been granted by the Govt. for 
the use of the talugdar and consequently 
passed not to the widow but to the succese 
sor of the taluqdar. 

When there is a custom in the family 
that nonstaluqdari property follows taluqdari 
property the position is different, vide Rani 
Huzur Ara Begam v. Deputy Commissioner, 
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Gajraj Singh and his heirs for ever when it pro- 
fessed to givéit to Girwar Singh and his heirs for. 
ever.” 
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Their Lordships of the Privy Council’ were ° 
unable to concur in these views and in their 
decision said : ; 

“They involve two points—the power of Girwar- 
to surrender the estate conveyed by the old sanad,' 
and the power of the Govt. to grant that cony eyed by’ 


s epf the DOWseserevecccsecs Asto the power ef Girwar,it aps 
Gonda (65 L A. 397) (6), but the ee pears to their Lordships that, when he succeeded as l 
Counsel does not rely on any custom in this the heir of Gajraj, he became the absolute owner of | 
case, the taluga with full power of alienation; and their- 


Lordships see nothing to prevent his entering into an 
arrangement with the Govt. by which he surrendered . 
the estate he held under the first sanad and received | 
it back again under the terms of the second, assum- 
ing thatthe Govt. onits side had the necessary 
power. With regard to the power of the Govt. to 
do what it purported to do, the objection taken in the 
Appeal Court in India was that the Govt. having , 
grantedthe estate in 1859 to Gajraj and his heirs, ' 
had nothing left to grant to Girwar at a later date.’ 
But that objection does not seem to apply to a trans- | 
‘action by which Girwar, the person absolutely en-.. 
titled by inheritance toeverything that passed under . 
the earlier grant, surrendered it in consideration of a- 
regrant ofthe same estate on new terms,” : 
Their Lordships of the Privy Council 
have not said that the Govt. could, ; 
having once given a grant on certain - 
conditions, subsequently attach others to 3 
that grant. Ifthe original grant was sur-! 
rendered so that the grantee had no rights * 
left the Govt. could give a grant on such}: 
conditions as it liked. i 


It would appear from this decision tha(:. 


As a result of my finding on Issues 
Nos, 6, 7 and 10, the plaintifi’s suit fails bes 
cause on the basis of the will the defendant 
has become the owner of all the property in 
suit excepting the two houses, and as re: 
gards the two houses the plaintiff cannot 
sue for possession so long as the widow of 
Bachan Singh is alive. | 


Issue No, 2. 

The importance of this issue is that on its 
finding will depend the decision on issue 
No. 5. The parties have admitted that the 
property in suit is governed by s. 23 of the 
Oudh Estates Act, that is by the ordinary 
law to which members of the tribe and 
religion of Gobardhan Singh are subject. 
This ordinary law includes a valid primo- 
geniture sanad, vide Badri Narain Singh 
v. Harnam Kuar (49 I. A, 276) (7), but the 
mere existence of such a sanad does not 


conclusively prove that a talugdari estate 
is governed by it. Thakur Sheo Singh v. 
Rani Raghubans Kunwar (32 I. A. 203) (8), 
is a decision of their Lordships of the Privy 
Oouncil, A sanad had been given. to one 
Gajraj Singh and his. successor Girwar 


Singh received a primogeniture sanad, The. 


trial Gourt held that 

“The sanad was granted to Gajraj Singh, and he 
could have consented to have it changed and if he 
had done so, it would have beeh binding on his heirs 
and successors; but if Girwar Singh got it converted 
into a primogeniture sanad, he could not, by doing 
B0, himself derive any benefit or confer any benefit 
on his heirs and successors.” 


In the Appeal Oourt the view was thus 


expressed : 
“The fact which renders the sanad on which the 
defendant relies absolutely useless is the fact that the 


estate had already been conferred by the Govt. ons 
(6) 65 I A 397; 176 Ind. Oas. 769; 19880 W Ñ- 


° 788; 11 R PC 71; AI R 1938 P O 25% 1938 A LR 
- 715; 1938 O L R 361; 4 B R 827; (1938) 2 ML J 
92; 13 Luck. 646; 68 O L J 390; 32 9L R 949 
(P- 0). 


P O 289; 25 O O 313; 44 A 449; 31 
O'L J 428; 27 OW N129; 21 ALJ 1390&A 
L R 49; 44 M L J 337; 370 L J 308 (P 0). 

(8) 32 I A 203; 27 A 634; 8 O 0317:20 L 
ae 9 a W-N z 1009; 45; M iL J 352; 8 Sar, 
(P 6). | i: : 


à 


Cat 
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) 
(7). 49 I A 276; 68 Ind. Oas. 1000; A I R 1922 | 
M LT 195;..9:' 
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there must be a surrender of the first grant 


followed by a new grant with a primogeni- : 
(7), in consi-.- 


dering the effect of a primogeniture sanad, ! 
Privy Oouncil : 


ture sanad. In 49J. A., 276, 


their Lordships of the 
Stated : 


“Obhatarpal appears to have objected 
on the ground that he was alone entitled to the whole 


estate, but it was ultimately accepted by him and by .: 


Hardeo Bakhsh (16 - 
where their Lordships - 
held that a primogenis ' 
ture sanad did not govern the estate, That - 


the other grantees,” 

Shankar Bakhsh v, 
I. A. 71) (9), is a case 
of the Privy Council 


Taluqdari estate was called the Rampur 
Kalan estate and there were two sanads— 


to the sanad 


+ 
+» 


i 


one recognising a division into shares of ° 


the “estates to which it related and the other 
establishing primogeniture, and by a family 


arrangement between the cotheirs all the - 


estates were held by the co-sharers in 
specific and defined shares. Their Lordships 


sanad, Daryao Singh answered that 
“at the time of the settlement of 1264 F „in order 
to avoid future dispute, and according to the custom 
(9) 1 
93 (PO), 


- pointed out that when enquiry was made . 
whether taluqdars wanted a primogeniture - 


6 I A 71;16 C397; 5 Sar, 299:13 Ind.- Jur 
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prevailling in his family, he caused a kabuliat to be 
executed,” 
The -kabultat was in the name of three 
“sons anda grand-son. Daryao Singh then 
continued that 

“The sanad, dated October 25, 1859, has been grant- 
ed by the Ohief Commissioner according to the above 
terms. . The petitioner has now no occasion to apply 
for a fresh sanad , because the aforesaid sanad is 
enough for them.’ 

, He, therefore, elected to take the sanad 
which recognised the co-sharing of all his 
pons. Nevertheless he received a primo- 
geniture sanad ; no remark was made upon 
it, and their Lordships observed 

“Whether he did not observe that the wrong 
sanad had been sentto him, or whether he did what 
is g0 exceedingly common for Indian gentlemen to do, 
thought it was best not to be offensive, and to 
nny, with the wish of the Sircur, we do not 

ow.” 


The suit was one for Partition and it was 
decreed and the appeal was dismissed by 
their Lordships. Much of this decision is 
relevant and demands perusal, but it is 
sufficient for me to say here that there was 
a primogeniture sanad and it was held not 
to govern the estate. We may deduce from 
this that if a primogeniture sanad is issued 
and it is not what was wanted by the 
' grantee or grantees if cannot be held that 
he or they accepted it or that he or they 
surrendered the estate so that there was a 
valid new grant on different condi- 
tions. 

I shall now consider whetber in the cir- 
cumstances of this case it can be held that 
there was an acceptance of a new grant 
governed by primogeniture by surrenders 
ing a prior grant which did not contain this 
condition. 

(After considering certain evidence his 
Lordship proceeded. ) 

Further, inspite of the existence of a 
primogeniture sanad, this estate was not 
entered under s. 8 of the Oudh Estates 
Act in List HI, a list of the taluqdars 
to whom’ sanads have been given declaring 
that the succession to the estates comprised 
in such sanads or grants shall thereafter 
be regulated by the rule of primogeniture, 
but in -List IV, the list of taluqdars 
whose estates are governed by the originary 
law of the tribe and religion of the 
taluqdar, It was pointed out in Ghisa 
Singh v. Thakur Gajraj Singh, (18 O. O. 
289 at 307) (10) that taluqdars were at 
liberty to select the particular lists in 
which they desired to have their names 
entered, and the importance of ascertaining 
the wishes of the persons whose names 

= a) a O O 289, (307); 33 Ind. Cas, 371; A I R 1916 

u ' 
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were entered in the lists was impressed 
on the officials to whom the preparation 
of the lists was entrusted. This case was 
followed in Lala Sri Ram v. Mahammad 
Abdul Rahim Khan, (I. L. R. 13 Lucknow, 
723) (11), In 49 I, A, 276 at 281 (7) their 
Lordships of the Privy Council pointed out 
that the placing in List IV of an estate 
which might have been placed in List III 
may be due to a desire to avoid the 
special rules of succession under s. 22 
(cls, 1 to 10). I have, therefore, stated 
that the placing of this estate in List IV 
may have been deliberate to signify the 
rejection of the rule of male lineal pri- 
mogeniture, not that this conclusively 
proves rejection of the rule of male lineal 
primogeniture but it is a piece of evidence 
which taken with the other facts that I 
have mentioned above, suggests a rejection 
of male lineal primogeniture rather than a 
rejection of the provisions of s. 22, cls. 1 
to 10. 

Taking the whole evidenee together, I 
find that there was no desire on the part 
of any one who had title to this estate to 
accept the rule of male lineal primogeni- 
ture, at any rate in sofar as it excluded 
the sonless widow of the last holder and, 
therefore, one cannot presume any surrender 
of the title to the Govt. followed by a 
regrant with the condition of male lineal 
primogeniture agreed to by the grantees. 

I do not think it necessary to decide 
further whether this estate is partible or 
impartible because what matters here is 
that if the widow of the last owner, i. e., 
in this case the widow of Bachan Sicgh, 
is entitled to a life-interest, the plaintiff 
cannot sue in the lifetime of this widow, 
3 matter which is dealt with in issue 

0.9. ° 


Issue No, 3 

The case of the plaintiff is that the 
taluqdart property by the application of 
s. 23 of the Oudh Estates Act and decisions 
of their Lordships of the Privy Oouncil 
is governed by a primogeniture sanad. 
If there was a primogeniture sanad ade 
mittedly it did not cover four villages 
in suit, Bijwa, Ramnagar, Daulatapur and 
Padaria, The two houses were not covered 
by the will atall. If any of the property 
was governed by the rule of male lineal 
primogeniture contained in the sanad, it- 
became the property of Bachan Singh at 

(11) 13 Luck, 723; 172 Ind. Cas. 882; A I R 1938 
Oudh 69 1938 OW N 867; 10 R O 200; 1 388 OLR 
44, : 
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the death of Gobardhan Singh and 
Gobardhan Singh died on March 8, 1900. 
Because of a suit brought by the Allahabad 
Bank in the year 1912, to which I have 
already referred in which Bachan Singh 
denied the genuineness and the validity 
of the will, the present defendant on 
November 11, 1914, brought a suit of 
which the plaint is Mx. A-82. The judge 
ment of the trial Court is Ex, A-136 and 
the decree is Ex. A-137. The decree 
declared ae follows: 

“(1) That the will dated November 13, 1903, execut- 
ed by Raj Gobardhan Singh is genuine, valid and 


forceable. 
2) That under the said will the plaintiffs acquired 
a vested remainder in all the items, of the list 
annexed except in Nos. 2, 6, 7, 11-14, 18, 21 and 


8l. f , l 
(3) That he has a contingent remainder in the 

said excepted items Nos. 2, 6, 7, 11-14, 18, 21 
d 6l 


(4) That the plaintiff will enjoy allthe items save 
Nos. 2, 6, 7, 11-14, 18, 21 and 61, after the death of the 
Ranis of Raj Gobardhan Singh, deceased, that he 
will have the right of an absolute owner in the said 
10 excepted villages in which the defendant has a life- 
estate under the provisions of thewill after the 
death of the defendant if the latter has no son or when 
there is no possibility of the defendant getting a 
gon. Section 33, Civil P. O., and that the sum of 
Rs, 4,365-11-6 be paid by the defendant to the plain- 


tiff of this suit.” 
There was an appeal to a Bench.of the 


Judicial Commissioners of Oudh and the 
judgment is Ex. A-138 and the decree is 
Ex. A-139. The appeal was allowed in 
part and the decree of the Court below 
was modified by striking out the declara- 
tion contained in para. (3) which read : 

(3) That he has a contingent remainder 
in the said excepted Item Nos. 2, 6, 7,11 
to 14, 18, 21 and 61. 

The decree further laid down that in 
other respects the decree of the Oourt 
below was affirmed. ‘As (4) of the decree 
of the trial Court was accordingly affirmed, 
the final decree in the suit was that in 
ibose ten villages in which Bachan Singh 
had a lifeestate under the provisions of 
the will the present defendant had the 
right of an absolute owner if Bachan 
Singh died without a son or when the time 
came that there was no possibility of 
Bachan Singh getting a son. 

Ii is clear from the judgment of the 
Judicial Commissioners that they held it 
premature and futile to give any declaration 
regarding these ten villages, and accords 
‘ ingly they modified the decree by deleting 
(3) in the decree of the trial Court but 
unfortunately they did not delete from 
para. (4) what explained the words “con- 
tingent remainder” in (3). It appears clear 
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that this was an oversight, but the fact 
remains that the whole of (4) was left in 
the final decree. ' 5 ° 

The learned Counsel for tħe plaintif ha 
asked me to disregard that part of (4)in 
the decree which refers to the ten villages 
as if was due to an oversight. While I 
sympathise with his clisnt, I do not feel 
that I have the power to doso. A decree 
is defined in s. 2 (2) of the Oivil P. O., 
as the formal expression of an adjudication 
which, so far as regards the Court express- 
ing it, conclusively determines the rights 
of the parties with regard to all or- any 
of the matters in controversy in the suit. 
In Indarjit Prasad v. Richha Raza, (L L. R. 
15 All. 3) (12) it was held that if a decree 
was not in conformity with a judgment 
but no application was made to amend the 
decree and the decree was affirmed on 
appeal in such a case of inconsistency 
the decree was to be preferred to the 
statement of facts in the judgment. I may 
note here that this is not a case of the 
decree not being in conformity with the 
judgment for it is in the judgment that 
there occurred the oversight of affirming 
(4) of the decree of the lower Court in 
toto instead of modifying it in view of the 
deletion of (3). For this matter to be set 
right an application for review was neces- 
gary. 

The learned Counsel for the plaintiff 
hss referred to Sri Raj Rao Lakshmi 
Kantatyammez v. Sri Raja Inugants Rajagopa 
Rao, (25 I. A. 102) (13) a decision of their 
Lordships of the Privy Council. That was 
a case in which it was held that the decree 
declared the plaintiff entitled to the sube 
stantial relief claimed in the plaint and 
although it did not contain a declaration 
that the plaintiff was the nearest rever- 
sioner the judgment ought to be looked at 
to see what was decided. 

If here the judgment is looked at to 
see what was decided, it will be found 
that it was decided on the one hand that 
no declaration should be given about the 
ten villages but on the other hand it was 
also decided that that part of (4) of the 
decree which gave a declaration about the 
ten villages shculd be affirmed. 

Kali Krishna Tagore v, Secretary of 
State for India in Council, (15 I. A. 186) 
(14) was a case where the decree was 


not clear and their Lordships of the Privy 
(12) 15 A 3; A W N 1899, 113. 
(13) 25 IA 102; 21 M 344; 7 Sar. 325; 20W N 
337 (PO). l 
(14) 15 I A186; 16 C 173; 5 Sar. 237; 12 Ind. Jur. 
413 (PO), 
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Council decided that the judgment could 
be looked at to see what the decree really 
Meant.’ In the present case there is no 
dowbt as to the meaning of para, (4) of the 
original decree for the rights declared are 
set out in full. The Judicial Commissioner's 
Court ought to have deleted this part as 
they had held that no such declaration 
should have been given, but they did not 
do so. J do not see how I can disregard 
a decree of the Judicial Commissioner's 
Court on the ground that it is wrong, for 
the judgment and decree are final until 
and unless the judgment is reviewed. 

The result, therefore, of that suit of 1914 
was a declaration that on the death of 
the widows the present defendant became 
the full owner of the estate excepting 
ten villeges and in these ten villages he 
became a full owner on the death of Bachan 
Singh. 

The learned Counsel for the plaintiff 
urges that that decree was passed in a 
suit in which hoth parties considered 
Bachan Singh to be a reversioner while 
in so far as the sanad applied he was 
in fact the owner and consequently that 
decision though binding on Bachan Singh 
if reversicner was not binding on Bachan 
Singh as owner. The position of Bachan 
Singh as defendant in the suit under s. 42 
of the Specific Relief Act was that of a 
Person denying the title of the present 
defendant by a certain will to the property 
in suit, and it therefore bound Bachan 
Singh for the rest of his lifetime so as 
to prevent him denying the title of the 
present defendant in so fer as it was 
based on the will. But for the will Bachan 
Singh was the owner under the sanad 
according to the plaintiff, and the result of 
the declaration then was that the owner 
of the property lost his right of ownership 
over the property affected by the will to 
the extent and in the way set outin the 
declaratory decree. 

The learned Counsel for the plaintiff 
argues that the plaintiff does not claim 
through Bachan Singh. It is true that one 
reversioner does not claim through another 
reversioner, and had Bachan Singh been 
a Teversioner, dying as such, against whom 
the declaratory decree had been passed it 
would have bound the present plaintiff 
only if that suit could be regarded as a 
suit against one reversioner representing 
the others. But if the property was go- 
‘verned by the sanad as the plaintiff 
alleges, Bachan Singh became the owner 
on the death of Gobordhan Singh, while 
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if it was governed by Mitakshara Law, as 
I bave held in deciding Issue No. 2, he 
became the owner at the death of the last 
surviving widow of Gobardhan Singh. The 
plaintif cannot in either case say that the 
result of the declaratory decree is to remove 
Bachan Singh as ifhe had never existed 
so that the property in suit can be regard- 
ed as the property of Qobardhan Singh 
to which the plaintif can succeed under 
the sanad. 

The declaratory decree, therefore, defeats 
the present claim of the plaintiff, 


Issue No. 4, 

This issue will only ariseif any of the 
property in suit isheld tobe governed by 
the sanad and the willis held to be invae 
lid. In that case Bachan Singh was en- 
titled tothe property on the death of 
oo Singh, that is, on March 8, 
1905. 

It was pointed outin Nisar Ali Khan vy. 
Muhammad Ali Khan, (60. W. N. 549 at 
08) (15), that in Board v. Board, (9Q. B. 
O. 48 (16), the view had been taken tbat 
the holder ofthe life-estate and the re- 
mainder man must be considered as one, 
and that the holder of the life-estate who 
had entered under the will could not against 
the will assert an adverse title derived 
independently against the remainder man. 
It is true that the decision was on the 
point of estoppel and not of limitation, 
but at p, 54* Mellor, J. deals with the point 
of limitation. The facts of that case were 
that one Robert Amesbury devised by will 
to two persons as trustees certain pre» 
mises in trust for his daughter Rebecca 
for life and the life of William Board and 
after the decease of Rebecca that property 
was devised to a grandson William, The 
heir-at-law was a son Joseph, Mellor, J, 
stated : 

“The only person who could dispute the possession 
of Rebecca under the will was the heir-at-law. 
He never disputed the possession and his title to 
the estate is barred by the operation of the Statute 
of Limitations. Whatever his motive was, whether 
he received advantages under the will or not, or 
whether he chose to abstain from making any claim 
or not, is wholly immaterial, because the effect of the 


statute is absolutely to bar him at the end of twenty 
years,” 


In Mohammad Azim Khan v. Raja Saiyid** 
Mohammad Saadat Ali Khan, (8.0. W. N., 


(15) 60 W N 549, (584); 119 Ind. Oas. 337; AIR 
1929 Oudh 494; 5 Luck. 305; Ind. Rul. (1929) Oudh ° 
497. 

(16) (187459 QBO48; 4 LJQB4; H9 LT 459; 
22 W R206. f 
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349 at 454) (17), it was held that unless 
there isa break in the continuity of pos- 
session the true owner would be barred by 
twelve years’ adverse possession even if 
that continuous adverse possession be of 
.two or more trespassers who did not claim 
under one another, In Ghisa Singh v.Thakur 
Gajraj Singh, (18 O. O. 289), (10), it was 
held that when successive trespassers have 
been in possession of an estate adversely 
to the claimant, the subsequent trespasser, 
if his title was not quite independent of 
the previous trespasser, can in pleading 
limitation as a bar tack the period during 
which the previous trespasser has remained 
in possession on to the period during which 
the estate was held by the subsequent 
trespasser himself. Hvenif the life-interest 
holder and the remainder man are nat to 
‘be considered as one, the title of either is 
not quite independent of the title of the 
other. Rustomjion Limitation at p. 1460 
doubts the correctness of the view held in 
80. W.N,, 349 (17) and holds thatthe suce- 
Cessive possession of several distinct occu- 
pants of land between whom no privity 
-exists canuot be united to make up the 
period required to perfect title by posses- 
sion, but all that is necessary to privity 
between successive occupants of property 
and in regard thereto is that one receives 
his possession from the other by act of such 
other or by operation of law. The remainder 
man does not come in independently of 
a life-interest holder but in succession to 
him because tke life-interest and the 
vested interest are connected one with the 
other. Independent trespasses are different 
entries at different times by different per- 
sons between whom there is no privity or 
connected claim of rightful holding. 

The limitation started against Bachan 
Singh in 1905 and this case was not filed 
till July 12, 1937. I hold therefore, that 
the suit is barred by limitation as regards 
property governed by the primogeniture 
sanad if any, but under Issue No. 2 I have 
held that thereis none, 


Issue No, 9. 
If the property is governed by ordinary 
Mitakshara Law, as I have held, the plaint- 


ee iff cannot succeed in a suit for possession 


becauss Bachan Singh the nearest rever- 
sioner became the owner at the death of 


* the last widow of Gobardhan Singh and 


the widow of Bachan Singh is still alive 
and ‘for this reason I have already held 


(17) 8 O WN 349, (454); 186 Ind. Cas, 642; AIR 
-1931 Oudh 177; Ind, Rul. (1939) Oudh 130. 
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under Issue No. 10 that the plaintif cannot 
obtain possession of -the houses. because 
the widow of Bachan Singh is still alive, 
There is no prim»geniture sanad as re- 
gards villages Bijwa, Ramnagar, Daulata- 
pur and Padaria and the plaintiff is not 
entitled now to possession over them even 
if the will were invalid, As regards the 
rest of the property, if succession is under 
the sanad (but I have rejected this) and 
the will is not valid, the plaintiff is not 
debarred:- from suing by the fact that widow 
of Raj Bachan Singh is alive, as she has 
no right to property governed by the rale 
of male lineal primogeniture. 


Issue No, &. 

The case of the defendant is that Bachan 
Singh did in fact obtain possession of ten 
villages under the will and having accepte 
ed the will to that extent he was estopped 
from denying it otherwise. Had there not 
been a declaratory suit decreed against 
Bachan Singh, it would be necessary to 
decids this issue.’ As, however, the defend- 
ant did obtain a declaration of his rights 
under the will, thereis no need for meto 
decide this issue as there is estoppel by 
record ĉ¿. e. res judicata in the form of the 
decreein Suit No. 5/177 of 1915. 


Issue No. 11, 
As the plaintifi’s suit failson the other 
issues he is not entitled to mesne profits. ` 


Issue No. 12. 

In view of my findings onthe various 
issues the plaintiff's suit is dismissed with 
costs. 

8. Suit dismissed, 


LAHORE HIGH COURT 
Second Appeal No. 421 of 1939 
December 8, 1939 
BHIDE, J, 
J. B. JACOB—PuaIntirpF—~APPELLANT 
versus 
CO-OPERATIVE SOCIETY AND ANOTHER 


— DaFenpANTs—RESPONDENTS 

Co-operative society—Member—Affairs of society 
not regular—Register produced by tt found to be 
fabricated—Merely on basis of alleged loan taken by 
person he cannot be held to be member of society. 

It is true that ordinarily a Oo-operative Society 
lends money only to its members, but where the 
affairs of the society have been carried on in re- 
gular manner, and it 18 found that the register pro- 
duced by society isa fabricated one, it cannot be 
held merely on the basie of the alleged loan taken 
by a person that he must have been a member on 
the date on which he took the loan, 
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S. A. from the decree of the Sanior 
ae Sialkot, dated November 21, 
a 


Mr, Shamair Chand, for the Appellant, 
Mr. Achhru Ram, for Respondent No. 1. 


Judgment.—The plaintiff in this case 
sued for a declaration that a certain award 
which was otained by the defendant 
Co-operative Credit Society, Pasrur, was 
not binding on him. He also sued for a 
permanent injunction restraining the Society 
from executing the award. The main 
Contention of the plaintiff was that he 
was not a member of the Co-operative 
Oredit Society and therefore the award 


based on an arbitration under the Oo- 
operative Societies Act was illegal and 
therefore not binding on him, The 


Society pleaded that the plaintiff was a 
member of the Society. The trial Oourt 
found that the plaintiff was not a member 
of the Society and granted him the decla- 
ration and injunction prayed for. On 
appeal the learned Senior Subordinate 
Judge has come to a contrary finding 
and dismissed the plaintiff's suit with 
costs throughout. From this decision the 
present appeal has been preferred by the 
plaintiff. 

The main point for decision in the case 
was whether the plaintiff was a member 
of the defendant Society. The best evi- 
dence on the point would have been the 
register of the members of the Society but 
the register produced by the Society has 
been found to be fabricated. The learned 
Oounsel for the Society apparently admitted 
before the learned Senior Subordinate 
Judge that the original. register of members 
did not bear the signature of the plaintiff. 
The learned Senior Subordinate Judge 
however, went on to hold that the plaintiff 
was estopped from denying that he wae 
a member, There was no issue on the 
question of estoppel and it seems to me 
that the learned Senior Subordinate Judge 
was not justified in raising this point 
when the parties had not joined issue on 
the point and the plaintiff had no oppor- 
tunity of meeting it. The learned Counsel 
for the Society however urged before me 
that the documents which the learned 
Senior Subordinate Judge has taken into 
consideration in connection with the ques» 
tion of estoppel can nevertheless be used 
as admissions of the plaintif and as such 
would be relevant for the decision of the 
question whether the plaintiff was a msm- 
ber of the Society. The learned Senior 


139-7 & 3 
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Subordinate Judge has referred to four 
documents in this connection, namely (L) 
the bond dated January 14, 1922. from 
which it appears that the plaintiff had 
borrowed a loan from the Society; (2) 
copy of the plaintiff's account with the 
Bank showing that he had been making 
payments towards the loan raised by him; 
(3) copy of the order of the Subordinate 
Judge in execution proceedings taken 
against the plaintiff showing that he raised 
an objection that he was not a member of 
the Society but the objection was overrul- 
ed; (4) an application by the plaintiff made 
to the arbitrator, Ghulam Qadir, in which he 
admitted that he had borrowed a certain debt 
and was making payments towards the 
debt; (5) letter to the Inspector of Oo» 
operative Societies dated June 17, 1937 in 
which he stated that he was not a member 
of the Society at the time but is alleged 
to have become a member subsequently. 
Out of the documents referred to, the 
first four do not appear to me to contain 
any clear admission that the plaintiff 
was a member of the Society. It is true 
that ordinarily a Ocsoperative Society lends 
money only to its members, but the affairs 
of this Society do not appear to have 
been carried on in regular manner, and 
in view of the finding of the Court that 
the register produced by the Society was 
a fabricated one I do not feel justified in 
holding marely on the basis of the alleged 
loan taken by the plaintiff that he must 
have been a member on the date on which 
he tcok the loan. As regards the execution 
proceedings in which the plaintiff raised 
an objection that he was not a member, 
the objection seems to have been overruled 
merely on the ground that the executing 
Court had no jurisdiction to go into the 
matter. The last document namely the 
letter to the Inspector of Oo-operative 
Societies dated June 17, 1937, no dobut 
appears to be important Inasmuch as the 
plaintiff admitted that he had become a 
member of the Society. But this letter 
also does not show that he was a member 
at the time when the award in dispute 
was given against him. The letter is dated 
June 17, 1937, while the award was given 
on June 2, 1936. In my opinion it was 
incumbent on the defendant Society to 
prove Clearly that the plaintiff was a meme 


ber of the Society at the time when the . 


reference to arbitration was made On 
the record as it stands in this case, it 
seems to me that this fact has not been 
established satisfactorily. I 


therefore : 
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accept this appeal and setting aside the 
decree of the learned Senior Subordinate 
Judge, restore that of the trial Court. In 
view of all the circumstances however I 
eee the parties to bear their costs through- 
out. 

8. Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 100 of 1935 
February 14, 1939 
VaRADAGHARIAR AND GENTLE, JJ. 
CHAIRMAN, MUNIOIPAL COUNOIL, 
ANAKAPALLI AND 4NoTaER—APPELLANTS 
versus 
Sri Rajah VYRIOHERLA NARAYANA 
GAJAPATIRAJU BAHADUR GARU— 
RESPONDENT 

Madras District Municipalities Act (V of 1920), 
ss. 78 (1), 86—Interpretation of Act—EHstate com- 
prising of Melwaram and Kudiwaram interests— 
Proprietor of Melwaram interest ts not liable to 
property tax in respect of Kudiwaram, 

The Mad. District Municipalities Act being & 
taxing statute it must be construed strictly. If 
there is any doubt, the doubt must be exercised in 
favour of the tax-payer. There can be no doubt 
that a Municipality is not entitled to demand of 
a subject taxes which legislation has not authoriz- 
ed and has not cast upon a subject a liability to 
pay. Under the statute the one liableto pay prop- 
erty tax isthe owner of the premises, and that is 
& person who is ina category analogous to someone 
who is entitled to receive rents and profits of the 
property. Proprietor of the Melwaram interest of an 
estate which comprises ryott agricultural lands is 
not liable to property tax in respect of Kudiwaram 
mer He is only liable in respect of Melwaram, 
interest, 


A, against the decree of the Sub-Judge, 
Vizagapatam, in O. 8. No. 83 of 1232. 


The Advocate-General and Mr, K. Sube 
ramaniam, for the Appeliants. 


Mr. K, Umamaheswaran, for the Respon- 
dent, 


Gentle, J.—In the Court of the Subordi- 
nate Judge of Vizagapatam the respondent 
sued appellant No. 1 and the Secretary of 
State for India in Council claiming the 
sum cf Re. 4,141-0-8 representing the differ- 
ence between the amount which he alleged 
he was liable to pay for property-tax 
during the years 1929-1930 and 1930-1931 
in respect of his interest in the Anakapalli 
. Estate within the precincts of the Munici» 

pality and the amount which in fact he had 
paid. The learned Subordinate Judge decid- 
ed in his favour and passed a decree for the 
TePayment by the Municipality to the 
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respondent of the above sum together with 
interest at the rate of six per cent. per 
annum, Against this decision appellant 
No. 1 filed this appeal and later the Muni- 
cipality of Anakapalli was joined as 
appellant No. 2. Other claims were made 
in the suit to which it is unnecessary to 
refer, a8 no contest arises in regard to 
them in this appeal. Tae respondent is 
the zemindar of Ohemudu and proprietor 
of the Melwaram interest of the Anakapalli 
Estate which is situated within the munie 
cipal precincts of appellant No. 2. The 
estate comprises ryott agricultural lands, 
the ryots being entitled to the Kudiwaram 
interest. To this estate the provisions of 
the Madras Estates Land Act apply. The 
respondent was assessed by appellant No. 2 
at a sum of kes, 74,447 which represents 
the value of the Melwaram and Kudiwaram 
interests and is an amount for which the 
lands of the estate might reasonably be 
expected to let. The respondent contended 
that as the provisions of the Madras 
Estates Land Act applied and controlled 
the income from the lands and prohibited 
enhancement of any rents Save as is proe 
vided by the Act, the assessment in Tes- 
pect of which he was required to pay 
property-tax should be based upon the 
actual income he received in respect of 
his Melwaram interest during the rele- 
vant years, This income amounted to 
Rs. 37,69811-1, There is no dispute in 
regard to the above figures and it is not 
suggested that the respondent’s income 
could have been increased at any time. 
The point for decision is whether the 
respondent should be required to pay tax 
upon the higher or the lower of the above 
figures. 

The respondent could never be in a 
position to receive the income from both 
the Melwaram and the Kudiwaram interests, 
the ryots alone being entitled to the latter. 
The point for decision depends upon the 
construction of afew of the sections of the 
Madras District Municipalities Act V of 
1920, It is somewhat academic at the 
present time inasmuch as by the Madras 
District Municipalities Amendment Act of 
1930 the provisions of s. 79, Local Boards 
Act, have been incorporated into the 
statute and provision is also made for the 
collection of taxes in equal shares frcm 
the landholders and tenants. The relevant 
provisions of the Madras District Munici- 
palities Act, 1920 (hereinafter called the 
Act) at the time of assessments in this 
matter, are as. follows: s. 78(1): “Every 
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Muncipal Oounel may levy (a) a pro- 
perty, tax.” Section 81 (1): “the property 
stax, shall be levied at a consolidated rate 
on all buildings and lands within Munici« 
pal limits ", s. 82 (2): “The annual value 
of lands and buildings shall be deemed to 
be the gross annual rent at which they 
May reasonakly be expected to let from 
month to month or from year to year.” 
Section 86: “The property tax shall be paid 
by the owner of assessed premises.” 

The learned Advocate-General on behalf 
of the appellants contended that the pro- 
perty-tax authorized in s. 78 (1) means a 
tax upon the totality of the value of the 
whole of the lands including, in the 
case of ryoti agricultural lands, both the 
Melwaram and Kudiwaram interests. He 
referred ug to Rajah of Pithapuram v. 
Revenue Divisional Officer (1) a case 
under the Land Acquisition Act for the 
ascertainment of lands which included 
Melwaram and Kudiwaram interests. At 
p. 646* Sir John Wallis, C. J. poiuted out 
that the amouat to be ascertained had to 
be apportioned among the parties accord- 
ing to their respective interests, and the 
land to be acquired had to be valued in 
the first instance by including all interests 
in if. Later he said that the fact that 
neither the landlord nor tenant could 
utilize the land for building purposes 
without the concurrence of the other made 
no difference. The difference between the 
market value and the value of the tenant's 
interest would represent the landlord’s 
interest. Itis to be seen that a distinc- 
tion is emphasized between the two res» 
pective intereets although for the purposes 
of the Land Acquisition Act and the 
ascertainment cf the total value, all interests 
were to be grouped together. 

Before the Amendments, which were 
introduced by the Amending Act of 
1930, s. 82 of the Act was not really appli- 
cable to agricultural lands and it is prob- 
able that the Legislature may not have 
considered the possibility of an estate, like 
the Anakapalli Estate, lying within same 
municipal limits, and therefore provision 
in regard to taxation of such lands might 
not have contemplated as being required. 
Learned Counsel on behalf of the appel- 
lants and the respondents both agree that 
the owner of the Melwaram interest alone 
cannot let out the whole of the lands 
but together with the owner of the Kudiwa- 

(1) 42 M 644; 51 Ind, Gas. 656;A I R 1919 Mad, 
222; 36M L J 455. 

*Page of 42 M,—lEd.] 
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ram right the whole of the lands could be 
so let. That of course would be subject 
to an agreement between the respective 
owners of those interests. Section 52 (2) 
of the Act is a means to ascertain the 
annual rental value which a hypothetical 
tenant would pay for the whole of the 
lands. This income could not be obtained 
by the respondent alone; he is entitl- 
ed to receive not the income from the 
whole property but only in respect of 
his limited interest. By s. 83 of the Act 
the property-tax is payable by the owner 
of the assessed premises. To obtain an 
assessment based upon the letting value 
of the whole of the property, the respond- 
ent’s and the ryot’s interests would have 
to be taken together and if that is the 
basis upon which under this Act the 
Municipality is entitled to call upon the 
respondent to pay a tax, then it must follow 
that in arriving at a sum at which they 
have assessed him the value of the pree 
mises or the interest in the premises of 
which he isnot the owner and in respect 
of which ho is not entitled to the income 
would have to be 1aken into account. 
Whatever may be the effect of s. 82 (2) 
as to the valuation of an estate such as 
the one of which the respondent is the 
owner of the Melwaram interest, one must 
look at s. 86 in order to see what could be 
demanded of the respondent. That sec- 
tion, as pointed out, provides that the tax 
shall be paid by the owner of the assessed 
premises Section 3 (17) defines “owner” as 
including the person for the time being 
receiving or entitled to receive the rents or 
protfis of the property. It has beea con» 
tended that by its phraseology this defini- 
tion may not be exhaustive. But return- 
ing to s. 86 of the Act oncs again, the 
person liable to pay tax is the owner of 
the premises. Although perhaps the 
definition of owner is not exhaustive, it 
does not extend the definition to a person 
who is not entitled to receive and does 
not receive income from property of which 
he is not the owner. In order to be an 
“owner” he must be in the same category 
as a person receiving or entitled to receive 
rents and profits of a property. Io our 
view this being a taxing statute it must?” 
be construed strictly. If there is any doubt, 
the doubt must be exercised in favour of | 
the tax-payer. There can be no doubt 
that a Municipality is not entitled to 
demand of a subject taxes which. legisla- 
tion has not authorized and has not cast 
upon a subject a liability to pay. Under 


52 
the statute the one liable to pay property 
tax is the owrer of the premises, and that 
is a person who is in a category analogous 
to someone who js entitled to receive 
rents and profits of the property. The 


. property in respect of which the respond- 


ent is entitled to receive the rents and 
profits is limited to the Melwaram interest, 
There is no provision in the statute by 
whicb a person in the respondent's posi- 
tion could be assessed in respect of the 
interest of ancther person and have a 
right to recoup bimself for tke tax he bas 
paid in respect of the other person’s interest 
or the other person’s property. In our 
view the wording of s. 86 does not entitle 
the Municipality to demand from the 
respondent anything more than a tax upon 
the interest in the premises of which he 
is the owner, and thatthe assessment made 
against him upon the value of the whole 
of the interests in the property is wrong. 
The respondent is entitled to recover from 
the appellants the smount for which he 
sued in the Court below. The result is 
trat this appeal should be dismissed with 
costs. 
ND. Appeal dismissed. 


OUDH CHIEF COURT 
Second Rent Appeal No. 57 of 1936 
April 23, 1940 
Zia-UL* Hasan AND YORKR, Jd. 
LAL CHANDRA MOOL SINGH— 
PLAINTIFF—APPELLANT 
versus 
TEJ BAHADUR SINGH AND orgaers— 
DEFENDANTS— RESPONDENTS 

Evidence Act (Iof 1872), s. 34—Suit for rent— 
Entries in account-books tied by plaintiff, if ad- 
missible against defendant, 

In a suit for rent the entries in the aceount-books 
filed by the ‘plaintiff can be used against the de- 
fendant and are admissible under s. 34, Evi. Act 
though of course, they cannot by themselves make 
the defendants liable. The Oourt is not justified 
in not accepting the plaintiff's accounts on the 
ground thatthe counterfoils of receipts given to 


the defendants for rent were not produced by the 
plaintiff. [p. 53, col, 2.) 


8. R. A. against the order of the District 
Judge of Rae Bareli, dated July 2, 1936, 


Messrs. Haider Hussain and H, H. Zaidi, 
for the Appellant. 


Mr, N. P. Misra, for Respondents Nes, 
l to 3, 


Judgment.—This second rent appeal 
against a decree of the learned District 
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Judge of Ras Bareli arises out of a suit 
for rent brought by the appellant against 
the respondents. e . 

In the year 1238 Fasli, corresponding to 
1€30-31, Raja Sarabjit Singh, the then 
proprietor of the Siwan estate, gave a 
permanent lease of village Domaupur to 
Pirthipal Singh, a junior member of the 
family and predecessor-in-iatereat of the 
defendants (vide Ex. A-3), This lease 
fixed the annual rent at Rs, 2,000 out of 
which the lessee was permitted to retain 
Rs. 500 as a maintenance allowance. At the 
time of the . first settlement Pirthipal 
Singh’s son Bishnath Singh obtained a 
decree from the settlement Court in his 
favour. The decree (Ex. 6) which is dated 
November 2/7, 1868, appears to have been 
based on an agreement arrived at bet- 
ween tke parties, It gave heritable non- 
transferable rights to Sishnath Singh and 
provided that the rent for the first five 
years would be Rs. 1,000 a year and 
subsequently upto the term of the settle- 
ment according tothe terms of the patta 
of 1238 Fasli. At the time of the second 
settlement the lessee’s tenure wasdivided 
into two mohals known as mohal Sharda 
Baksh and mohal Jang Bahadur and the 
rent fixed forthe mohal, was Rs. !,232-6-0 
and Rs, 5479-0 respectively, At the third 
settlement the rent of mohal Sharda Baksh 
was enhanced to Rs. 1,463 and that of 
mokal Jang Bahadur to Rs. 657. It is 
mohal Sharda Baksh with which we are 
concerned in the present appeal. 

The suit which has given rise to this 
appeal was filed on February 20, 1935, 
for three and a half years’ rent from 
1339 to Kharif 1342 Fasli at the rate of 
Rs, 1,463 a year, 

The defence was that the defendants 
were entitled to deduct from the rent 
a proportionate share of the maintenance 
allowance, namely Rs. 346 odd, and that 
they were also entitled to remissions, 

The trial Court overruled the defendants’ 
pleas and decreed the plaintiff’s suit for 
claimed. The defendants 
appealed and the learned District Judge 
allowed the appeal holding thata sum of 
Rs. 346 a year should be deducted from 
the rent claimed as the proportionate 
Maintenance allowance to which the 
defendants were entitled. He also allowed 
remissions to the defendants. 

The plaintiff brings this second appeal 
and the following three points have been 
argued before us on behalf of the 
parties. 
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1, Are the defendants entitled to a 
deduction of maintenance allowance from 
fhe rent claimed ? 

2 Are the defendants entitled to any 
remissions over and above those given to 
them by the plaintiff'in his plaint ? 

3. To what rate of interest is the plain- 
tiff entitled on the arrears of rent claimed 
for the period’ prior to the amendment 
of s. 141 of the Oudh Rent Act in 1934 ? 

On the first point we are of opinion that 
the learned Judge isnot right in holding 
that the rent fixed by the Settlement 
Officer included the maintenance allowance 
of Rs, 500 payable to the dsfendants’ 
ancestor, The patta, Ex. A-3 clearly shows 
that the gross rentwas fixed at Rs. 2,000 
out of which Pirthipal Singh was to 
retain Rs. 500 and pay the balance to the 
superior proprietor as the netrent, The terms 
of this patta were given effect to by the 
decree of the settlement Court though for 
some reason or other, the parties agreed 
that the rent payable for the frst five 
years would be Rs. 1,000 a year only. 
It was conceded by the learned Counsel 
for the respondents that this sum of 
Rea, 1,000 was the net rent and there is no 
reason to suppose that when the rent was 
fixed in the subsequent settlements it was 
the gross rent, Moreover, having regard 
tos.79 of the Land Revenue Act, the 
settlement officer could not have fixed the 
gross rent, That section provides : 

“In Oudh, after declaring the assessment of a 
mohal the Settlement Officer shall, in uceordance 
with the provisions of the Oudh Sub-Settlement Act, 
1866 so far asthey are applicable, and subject to 
rules made under s. 234,determine the rent to be 
paid by sll under-proprietors in a mokal, whether 
holding a sub-settlement or not, and by all holders 
of heritable non-transferable leases holding under 
a judicial decision,” 

Under this section ib was the Settlement 
Officer’s duty to determine the rent which 
was actually to be paid by the lessee 


and not gross rent from which the 
lessee was to deduct his maintenance 
allowance. 


It was argued thatit was not the duty 
of the Settlement Officer to take into account 
any agreement that may have been arrived 
at between the proprietor and the lessee; 
but wehave seen thatthe agreement bet- 
ween the parties based on the patia of 
1238 Faslt was incorporated in the decree 
obtained by BishnathSingh in 1868 and 
itis but reasonable to. think that in the 
subsequent settlement, also the terms of the 
agreement were taken inte consideration. 
The decree Ex, 6 and the judgment (Ex. 5) 
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also show that the amount of rent men» 
tioned therein was that which was actually 
payable by tho plaintiff to the suit. 

There is also evidence to show that the 
parties themselves were fully alive to the 
fact that the rent fixed at the different 
seltlements was the net rent which was 
actually payable and not gross rent from 
which any deductions had -to be made. 
It appears thatin 1932 there was a partir 
tion of mohal Sharda Baksh and the appli- 
cation for partition (Ex. 17) gives the rent 
“which is paid to the superior proprietor” 
as Rs. 1,463, 

In 1934 a suit for profits for 1338 to 
1341 Fasli was brought by the present 
respondent No, 4 against respondent No. 1, 
the lambardar, and in both tbe plaint 
and the written statement, “the rent pay- 
able to the talugdar after deduction of 
remissions’ was shown as Rs. 1,097-4-0 (in 
the plaint Ex. 19 the figure has been wrong: 
ly given as Ra. 1,098-4-0). This also shows 
that the defendants admitted that the rent 
payable to the superior proprietor is about 
Re. 1,463, 

Further, the position is made very clear 
by a patta Ex. 39 executed by the defen- 
dants in 1909 in respect of mokal Sharda 
Baksh for seven years. In this it was 
clearly provided that out of the Rs, 1,821 
the rent fixed, Rs. 1,232 wasto be paid to 
the superior proprietor, and that was 
exactly the amount of rent fixed for the 
settlement then current. 

There is also evidence to show that the 
defendants have been actually paying rent 
at the rate claimed. The plaintiff has filed 
his account books Exs. 29 to 38to prove 
this and there is absolutely no evidence 
in rebuttal on theside of the defendants, 
The learned Counsel for the respondents 
objection to these accounts was that they 
were not proved but this is not correct 
as a witness, P. W. No. 6. was examined to 


prove these accounts. We do not also 
agree with the remark of the learned 
- District Judge that the entries im these 


accounts books cannot be used against the 
defendants. They are undoubtedly admis- 
sible under s. 34 of the Indian Evi. Act 
though of course, they cannot by themselves 
make the defendants liable. 
of opinjon that the learned Judge was not 
justified in not accepting the plaintiff's 


accountson the ground that the countere ° 


foils of receipts given to the defendants for 
rent were not produced by the plaintiff, 
The accounts were there and if they were 
not correct surely the defendants could. 


We are algo». 


a4 


have produced receipts for rent given to 
them by the plaintiff in orderto rebut those 
accounts, 

We are therefore of opinion that the 
rent claimed isthe net rent and that the 
‘defendants are not entitled to claim any 
deduction on account of maintenance al- 
lowance. 

_Asregards remissions, the learned Coun- 
sel for the appellant contends that the 
defendants arenot entitled to any remis- 
sion of rent under the executive orders of 
Govt. as those orders have been held 
ultra vires both by this Court and the 
Allahabad High Court in the cases of 
kam Narain v. Chandra Sekhar (1938 
O. W. N. 896) (1) and Muhammad Abdul 
Qaiyum v. Secretary of State for India 
(I. L. R. 1838 All. 114) (2). The reply of the 
learned Counsel for the respondents is 
that the defendants do not claim any 
remission under the Rent Act but that 
they are entitled to the remissions claimed 
by them under s. 101 of the Land Revenue 
Act, the extent of which has been proved 
by the Supervisor Qanungo D. W.No.1. 
The Qanungo has stated that remissions 
to under-proprietors have been allowed 
under s. 101 to the extent of 4 annas in the 
rupee but we find the plaintiff has already 
allowed remissions to the defendants toa 
greater extent than 4 annas in the rupee 
(vide the account given in the plaint. 
We hold therefore that the defendants are 
not entitled to any remissions beyond those 
given to them by the plaintiff in his 
plaint. ; 


The third question is with regard to 
interest due to the plaintiffs on the arrears 
of rent. The rate originally fixed by 
a. 141 of the Oudh-Rent Act was 12 per 
cent perannum but bythe amending Act, 
which was passed in May 1934 and which 
took effect from December 29, 1934, the 
rate was reduced from 12 to 9 per cent. 
per annum. The plaintiff claimed interest 
at 12 per cent. on the arrears due upto 
December 29, 1934 and at 9 per cent. on the 
subsequent arrears. This we consider is 
correct and there seems no good reason 
why interest which well due prior to the 
amending Act taking effect should not be 
galculated atthe rate then provided by 
law, The case of Zamin Ali Khan v. 


(1) (1988) O W N 896; 177 Ind. Cas, 366; 1938 R 
“D. 764; H R O41; 1938 O L R 411; AIR 1938 Oudh 
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(2) I LR (1998) All. 114; 174 Ind. Cas, £05; (1937) 
A LJ 1306; A I R 1938 All. 158; 1938 R D 274; 1938 
A LR 288; 10 R A 588, 
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Sankata Prasad (1935 O, W. N. 1128) (3) 
relied on by the learned Counsel for the ap- 
pellant is not strictly in point asin that 
case the suit had been brought before. thé 
Act was amended; but even on grounds 
of equity weare of opinion that the plaintiff. 
is entitled to the higher rate of interest 
on arrears which fell due before the Act 
was amended. ° 

Wetherefere decree the appeal with 
costs and setting aside the decree of the 
learned District Judge restore that of the 
trial Court. 


8. Order accordingly. 


(3) 19350 W N 1128; 158 Ind, Oas. 714; 1935 O 
a R 613; 8 R O115; 1935 RD 487; A I R 1935 Oudh 


——_—— 


MADRAS HIGH COURT 
Appeal No, 180 of 1#34 
September 21, 1938 
VARADACHARTAR AND PaNprane Row, JJ. 
PACHIGOLLA SATYANARAYANA- 
M URTHY— APPELLANT 
versus 
CHEVALA GANGAYYA AND oTHeRs — 
RESPONDENTS 

Transfer of Property Act (IV of 1882), se, 63, 70, 
3—Machinery existing in mortgaged premises or 
subsequently installed there, when passes under 
mortgage of premises—Held that machinery sub- 
sequently installed not comprised in mortgage and 
s. 70 did not apply. 

In certain circumstances machinery existing in 
the mortgaged premises onthe date of the mortgage . 
and even machinery subsequently installed there 
may pass under a mortgage of the premises. But 
the question will have to be determined in each case 
in the light of various facts. It may not be possible 
always to treat mechinery brought into a building 
as an “ accession’’ within the meaning of ss, 63 
and 70, T. P. Act. It may in some cases become 
neccesary to consider how far the definition of the 
expression “attached to the earth" in s 3, T. P. 
Act, will bear upon the decision of this question. 
According to cl. (c) of that definition, what is at- 
tached must be attached for the permanent benefi- 
cial enjoyment of that to which it is attached. 

The mortgaged property comprised a rice mill and 
various parts of the machinery pertaining to the 
engine or tothe huller which wasthen intended to 
be set up to work with the help of the engine. The 
Schedule to the deed referred to all Samana connected 
with the rice mill and other Samans necessary to fit 
up the mill and the huller and all accessories. There 
was ulso a clause to the effect that if the mill should 
be fitted up in some other place, the property should 
nevertheless continue to be under the mortgage. For 
some time the concern was working only as a huller, 
Subsequently the mortgagors decided to workas a 
sheller also with the power derived from the engine, 
The sheller system was fixed in the earth, and 
was connected by a belt with the huller system and 
could be separated fromthe huller system merely 
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by removing the belt and for accounts purposes, 
the two systems were kept distinct - 

Held, that there was no scopa for the application 
of the rule relating to fixtures or of the principle 
efuncjated in 5,70, T. P, Act, because the site to 
which the sheller system of machinery was attached, 
was not comprised in the mortgages. Northern 
Press and Engineering Co, v, Shephard 9), relied on, 


A. against the decree of tha Sub-J udge, 
Amalapuram, in O. S. No. 36 of 1939. 

Messra. G, Lakshmanna and G. Chandra- 
skara Sastry, for the Appellant. 

Messrs. P. V. Rajamannar and K. Subba 
Rao, for the Respondents. 


Varadachariar, J.—This appeal arises 
out of a suit for the recovery of money due 
under certain mortgages executed by de- 
fendants Nos. 1 and 2 in favour of the plaint- 
if between June 1927 and June 19:8— 
Exs. A to D series. Defendants Nos. 3,0 
and 7 are the contesting defendants and 
the dispute between the plaintiffs and the 
defendants relates to the extent of the pros 
perty comprised in the mortgages in plainte 
iffs favour. The plaintiff's mortgages come 
prise properties described in three Scha. A, 
Band O. Schedule A relates to certain 
house property with which we are not cone 
cerned. Schedule B refers to a tiled build- 
ing which was being constructed on a site 
belonging to Gangachalam and others and 
purports to pass the walls, beams, door 
frames, etc., of the building. From the 
body of Ex.A it will be seen that this 
site had been taken on 
of 12 years for the purpose of constructing 
a building thereon for a rice mill, Sche- 
dule O comprises an engine which is said to 
be known by the name of Sree Kanaka. 
durga Rice Mill and the various parts of 
the machinery pertaining tothe engine or 
to the huller which was then intended to 
be set up to work with the help of the 
engine. The concluding words to Sch. O 
refer to all Samans connected with the rice 
mill and other Samans necessary to fit up 
the mill and the huller and all accessories. 
There is also a clause tothe efect that if 
the miil should be fitted up in some other 
place, the properiy should nevertheless con- 
tinue to be under the mortgage. Isis ade 
mitted that for some time the concern 
was working only as a huller., In the latter 
part of 1923, the mortgagors decided to 
work a8 a sheller also with the power de» 
rived from the engine. For purchasing the 
Sheller and for incidental purposes, they 
borrowed moneys from defendants Nos. 3, 
8 and 7 and certain others under Exs, I 
and If in July and November 1928, In 
due course, the sheller was also set up in 


lease for a period 
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the shed that hid already bean construct- 
ed and defendant No.3 admits in his de- 
position that tbe sheller system was fixed 
in the earth, that it was connected by a 
belt with the huller system and that power 
from the same engine was used for work- 
ing both the systems. It also appears from 
the evidence that ths sheller system can 
be separated from the huller system marely 
by removing the bəl; and that for accounts 
purposes, the two systems are kept distinct. 
On the above facts, the question for deter- 
mination is whether the plaintiff can claim 
that the machinery pertaining to the sheller 
syst2m is also comprised in his security, 
The learned Subordinate Judge has held 
that it is not, The plaintiff has appealed 
and contends that it should be held to be 
included in the security. 

In support of the appellant’s contention 
Mr. Lakshmana relied on s, 70, T, P. Act, 
and the decision in Bank of Upper India 
v. Adminrstrator-General of Bengal (1), 
R.M, P. M. Chettyar Firm v. Siemens (India) 
Ltd. (2), Punjab and Sind Bank v. Kishen 
Singh (3) and Nannumal v. Ramchundar 
(4). It does nob seem to us necessary for 
the purpose of this case to consider whe- 
ther and how for the rulea of the English 
Law governing fixtures are to be followed 
in this country. It is sufficient to say that 
in respect of particular species of transfers, 
the Legislature has made express provis 
sions in the T. P. Act, see for instance s,8 
and s. 103,cl. (h). We are prepared to 
assume that in certain circumstances 
machinery existing in the mortgaged pre- 
mises on the date of the mortgage and 
even machinery subsequently installed 
there may pass under a mortgage of the 
premises. But the question will, in our opi- 
nion, have to be determinedin each case 
in the light of various facts. It may not be 
possible always to treat machinery brought 
into a building as an “faccassion” within 
the meaning of ss, 63 and 70, T. P. Act, 
It may io some cases become necessary to 
consider how far the definition of the ex- 
pression “attached to the earth” in 5.3, T. P. 
Act, will bear upon the decision of this 
question. According to cl. (c) of that defini- 


(1) 45 O 653; 47 Ind. Oas. 529; AI R141319 Wal, 
. WN 793. 
ae LR 322: 147 Ind, Oas. 283; AI R 1933 Rang, 


« b 159. 
e HAT Ind, Ons. 795A I R1935 Lah, 
; e383; 8 R 
30h Ga a 334; 132 Ind. Cas, 404; A IR 1931 All, 
277; (1931) A L J273; Ind. Rul, (1931) All, 497 


(Œ B). 


56 BENGAL NAGPUR RAILWAY CO., LTD, V. BALABUX NARASARIA (CAL,) 


tion, what is attached must be attached 
for the permanent beneficial enjoyment of 
that to whichitis attached. 

In the present case we are of opinion, 
that there is no scope for the application 
of the rule relating to fixtures or of the 
principle enunciated in s. 70, T. P. Act, 
because we are not satisfied that the site 
towhich the sheller system of machinery 
is said to he attached, is comprised in the 
mortgages to the plaintiff. It alsoappears to 
us that on the construction of the mortgage 
‘deeds, the machinery specified in Sch, C 
was mortgaged not as part of or as 
passing with the immovable property but 
independently and as movabie property. 
Schedule B to the mortgage deed refers only 
to the building that wasthen under con- 
struction; and while it specifies in elabos 
rate detail the various parts of the struc- 
ture of the building, it significantly omits 
to refer to the site. This does not seem 
to us an accidental omission; it is apparent- 
ly explained by the factthat the site it- 
self was held by the mortgagor only fora 
term of 12 years. That the machinery was 
dealt with independently of the building 
is also shown by the provision at the end 
of Sch. O that even if the machinery should 
be removed from this building and be fitted 
up elsewhere, the machinery should never- 


theless continue subject to the mortgage. 


Tf, as we have held, the leasehold site is not 
comprised in the plaintiff's security, it 
would follow that the sheller system machi- 
nery would not become pari of the security 
merely by its having been subsequently 
fixed up on the site, Even ifa different 
view should be taken as to the scope of 
Sch, B, we feel no doubt that the parties 
intended to deal with the machinery indee 
pendently of the building and only as mov 
able property. Reference is no doubt made 
Sch. C to the mill and the arguments be- 
fore us have been urged as if the word 
“mill” means the whole premises including 
the machinery. But it is obvious from the 
way in which the description is set out in 
Sch. O that the documents use the word 
“mill” as referring only tothe engine and 
noi asreferring to the whole premises. The 
mere fact that the sheller system is gon- 
nected by a belt with the pre-existing huller 
esystem or worked by power derived from 
the pre-existing engine will not of itself 
suffice to bring the sheller system within 
the security created by Exs, A to D nor 
attract to the sheller system the principles 
of the English Law relating to fixtures: 
pee Northern Press and Engineering Co. V. 
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Shepherd (5). The appeal fails and is dis» 
missed with costs of respondents Nos. 3, 5 
and 7. 

N.S 

(5) (1908) 52 S J 715. 


: Appeal dismissed, 
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CALCUTTA HIGH COURT 
Civil Rule No. 13&3 of 193% 
January 31, 1939 
HDGLBY, ‘J. 
BENGAL NAGPUR RAILWAY Oo., Ltp.— 
DEFENDANT No, L—PRTITIONER 
TETSUS , 
BALABUX NARASARIA AND oTaERs— 


Orposits Party 

Railways Act (IX of 1890), s9. 72, 80—Suie by 
consignor against two companies for recovery of 
damages for damage caused to consignment while in 
transit—Paecution of Risk Note H—Plaintif, when 
can claim—Preof, nature of—Misconduct on part of 
railway servants—Suit against one of defendants 
failing—Plaintiff, when can succeed agaznst other, 
stated, 

Where a consignor institutes 
railway company for damages on 
damage caused to his consignment during the 
transit, and where a risk note in Form H = is exe 
cuted in respect of the goods consigned, the con- 
signor should prove not only that the wagon wat 
found defective atthe arrival station, but also that 
it was on account ofthe misconduct of the servants 
of the railway company that it was or becante de- 
fective. 129 Ind. Cas. 769(1), relied on. 

In a case of this sort, in which the Railway Ad- 
ministration is partially protected by a risk note in 
Form H,it isessential that the plaintiffs should ex- 
pressly state in their plaint that there has actually 
been misconduct on the part of the servants of the 
railway company concerned and they should also 
set forth in their plaint inas full detail as possible 
the nature of the misconduct. Unless this is done. 
the defendant railway company will be putto a 
serious disadvantage by not knowing the precise 
case which they are called upon to meet, - 

Where such a suit is instituted against two rail- 
way companies under s. 80, Railways Act, one of 
them being one on whoserailway the goods were 
delivered by the plaintiff and the other being one 
on whose railway the damage has occurred, and the 
suit fails against one of the defendants, the 
plaintif can only succeed against the other com: 
pany if they are able to show that the goods were 
damaged whilé they were in transit on the line of 
that ccmpany. 23 Ind, Oas. 22 (2), relied on. 


a suit against a 
account of the 


O. Rule issued from the judgment and the 
decree of the First Court Munsif (exercise 
ing powers of Small Cause Oourt); Bankura, 
dated June 23, 1938. : . 


Mr. Surojit Ch, Lahiri, for the Petit- 


ioner. ° . : 
Mr. Uma Prasad Mukerji, for the Opposite 


Party. 
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Order.— This rule is directed against 
the decision of the learned Small Oause 
Oourt. Judge of Bankura, dated June 25, 
° 1938, in which he decreed in favour of the 
plaintiffs a suit brought by them for the 
recovery of damages in respect of certain 
goods which had been carried by the 
E. I. Ry. Co., and the B. N. Ry. Oo. 
fron Cawnpare to Bankura. The case for 
the piaintiffs as set forthin their plaint 
was to the effect that damage had been 
caused to their consignment of flour on 
account of wilful negligence of the rail- 
way staff at the despatching station, that 
is at Oawnpore. They went on to say that 
the staff atthe despatching station did 
not care to examine the van _ before 
loading but wilfully and carelessly loaded 
the goodsin avan,the roof of which was 
leaky and the doors and windows of which 
were in a broken and damaged condition. 
The findings of the learned Small Cause 
Court Judge of Bankura were to the effect 
that it had not been proved that the roof 
of the wagon leaked and that its doora 
and widows were broken when the consign- 
ment was loaded by the sender at Oawn- 
pore. He found however that wagon 
No. 3722 B. N. was found to be defective 
when it arrived at Bankura; and he held 
that the defendant’s servants did not take 
proper care of the consignment during 
transit. He further considered that the 
railway staff had been so negligent as to 
enable the plaintiffs to recover the damages 
which they claimed. 

Having regard to the provisions of 
s. 80, Railways Act, the suit was brought by 
the plaintiffs against the E., I. Ry. Co., 
and also against the B. N. Ry. Co, 
The former railway was the one to which 
goods were delivered by the consignor 
thereof within the meaning of s, 80, Rail- 
ways Act, and presumably the B. N. Ry., 
was added as a co-defendant, having 
regard to the latter portion of s. 80 of 
the Act, which enables a plaintiff to 
institute a suit of this nature also against 
the Railway Administration on whose 
railway the loss, injury, destruction or 
material deterioration occurred. As against 
the E. I. Ry. Oo., the plaintiffs’ suit was 
dismissed on certain technical grounds 
with which we are not now concerned, 
From the nature of the plaintiffs’ case, one 
would have expected their plaint to have 
contained express allegaticns of misconduct 
sufficient prima facie to render edch of 
the railways liable in respect of the 
damages claimed. As the things stand 
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however, the allegations with regard to 
the misconduct which are set forth in 
para. (6) of the plaint are directed only 
against the E, I. Ry. Oo., and the 
plaint contains no other allegations of 
misconduct or negligence as against the 
B. N. Ry. Co. Further, thera is no 
express allegation in the plaint to the 
effect that the damages sustained by the 
plaintiffs actually occurred while the goods 
were in transit on the Bengal Nagpur 
Railway line. 

It is admitted in this case thata risk- 

note in form H was executed in respect of 
the goods which were the subject-matter 
of the plaintiffs’ suit. This risk-note renders 
a Railway Administration free from all 
liability for any loss, destruction or deterio- 
ration of, or damage toallorany of the 
goods carried by them on account of 
any cause whatever, except upon proof 
that such loss, destruction, deterioration or 
damage arose from the misconduct of the 
Railway Administration’s servants. Hav- 
ing regard tothe clear terms of the risk- 
note, itis obvious that a very heavy 
onus lay upon the plaintiffs to prove that 
the damage to the goods consigned by 
them was due to misconduct on the part of 
the servants of the railway. As far as the 
E, I. Ry. Co. are concerned, there is 
a Clear finding in the judgment of the 
learned Small Cause Oourt Judge to the 
effect that the plaintiffs had failed to 
prove the misconduct alleged by them in 
para. 6 of their plaint. With regard to the 
B. N. Ry. Oo, there are findings of a 
general nature to which reference has 
already been made. In a case of this 
nature, it was pointed out by Suhrawardy, J., 
in B. N. Ry. Co. v. Moolji Sicka & Co, (1) 
that . 
“the plaintiffs should prove not only thatthe 
wagon was found defective at the arrival station, 
but also that itwas on account of the misconduct 
of the servants of the railway company that it was 
or became defective”. 

The findings, such as they are, are not 
sufficient to indicate that it was due tothe 
misconduct of the servants of the B. 
N. Ry, Oo, that the wagon in which the 
goods were carried became defective. The 
main difficulty of the plaintiffs however 
lies inthe fact that in the plaint there is 
no express allegation of misconduct against? 
the servants of the B. N. Ry. Co. In 
acase of this sort,in which the Railway 
Administration is partially protected by a 

(1) 350 W N 133; 129 Ind, Oas. 769; AI R 1930 
aa a 58 O 585; 520 L J 235; Ind. Rul. (1931 
Bie- ‘ . 
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risk-note in form H, it is,in my opinion, 
essential that the plaintiffs should express- 
ly state in their plaint that there has 
actually been misconduct on the part of 
the servants of the railway company 
concerned and they should also set forth 
in their plaint in as full detail as possible 
the nature of the misconduct. Unless this 
is done, the defendant railway company 
will be puttoa serious disadvantage by 
not knowing the precise case which they 
are called upon to meet. Further, in the 
case with which we are now concerned. 
in view of the fact that the suit had failed 
ag against the E. I. Ry. Co., the plain» 
tifs could only succeed against the B. 
N. Ry. Oo. if they were able to show 
that the goods were damaged while they 
were in transit on the line of the B. 
N. Ry.: see E.I. Ry Co.v. Nope Chand 
Magniram (2). This they have not 
done. 

Having regard to the considerations set 
forih above, in my opinion, the learned 
Small ause Court Judge wrongly decreed 
the plaintiffs’ suit as against the B. 
N. Ry. Co. Inthe result this rule is 
made absolute with costs, The order of the 
Court below decreeing the plaintiffs’ suit as 
against the B. N.Ry. Oo, is set aside 
aod the plaintiffs’ suit is dismissed. The 
hesring fee in this Court is assessed al two 
gold mohurs, 


D. Rule made absolute. 


(2:19 O L J 434; 23 Ind. Cas, 22; AI R 1914 
Cal. 623, 


NAGPUR HIGH COURT 
Miscellaneous Civil Oase No. 66 of 1938 
August 4, 1939 
NIYOGI, J. 
Tap TELHARA COTTON GINNING 
OOMPANY, LTD.—APPLIOANT 
versus 


KASHINATH GANGADHAR NAMJOSHI 


— Non-APPLIOANT 

Contempt of Court—Person addressing threatening 
notice to Counsel demanding withdrawal of certain 
allegations of fact made in written statement of 
his client, held guilty of contempt of Court. 

The law of contempt covers the whole field of 
Jitigation itself. The real end of a judicial pro- 
ceeding, civil or criminal, is to ascertain the true 
facts and dispense justice. Various persons have 
their respective contributions to make in the pro- 
per fulfilment of that task. They are necessarily 
the Judges or the Magistrates, the parties to the 
proceeding, or their agents or Pleaders or Advocates, 
the witnesses andthe ministerial or menial staff of 
the Oourt, All these persons can well be described 
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as the limbs of the judicial proceeding. For proper 
administration of justice if is essential that all 
these persons are, in the performance of their res- 
pective duties, ensured such fullness of freeddm as is . 
fair and legitimate. Anything that tends to eur- 
tail or impair the freedom of the limbs of the 
judicial proceeding must of necessity result in 
hampering the due administration of law and in 
interfering with the course of. justice, It must, 
therefore, be held to constitute contempt of Oourt. 

A person addressed a notice to a Qounsel demand- 
ing that certain allegations in the written statement 
of hig client should be withdrawn unconditionally 
and an apology tendered on pain of legal proceed- 
ings being taken against him. Another letter was 


‘sent by him or some one interested in him to the 


client complaining against the Oounsel for his re- 
fusal to withdraw the allegation described as 
foolish : 

Held, that in sending a letter containing threats 
to the applicant's Counsel made a clear invasion 
of the Counsel's right to represent his client's case 
loyally and properly and further interfered with 
the due performance of his duty towards. his 
client. The addressing of the notice and the letter 
was, therefore, calculated to interfere with and to 
obstruct or divert the course of justice. The 
sender was, therefore, clearly guilty of contempt of 
Court. Helmare v. Smith (1), In re Johnson (2), 
Smith v. Lakeman (3) and 159 Ind. Oas. 193 (4), 
relied on. 


App. against the noneapplicant under 
Oontempt of Courts Act, for interfering with 
the proceedings in Oivil Suit No. 4-B of 
1937 pending in the Court of the Subordi- 
nate Judge, First Class, Akola, 


Mr. M. R. Bobde, for the Applicant. 
Mr. T, L. Sheode, for the Opposite Party. 


Order.—This is an application made by 
the Telhara Ootton Qinning Oompany- 
Limited of Akola for an order against 
Kashinath Gangadhar Namjoshi for an 
order for Contempt of Court. The applicant 
company brought this suit in the Court of 
the Second Additional Subordinate Judge, 
First Olass, Akola, to recover Rs. 5,600 
from three defendants Gangadhar Ganesh 
Namjoshi, Raghunath Gangadhar Namjoshi 
and the non-applicant. Its case was that the 
defendants constituted.a firm which carried 
on business under the name and style of 
“Raghunath Shridhar” and that all the 
three defendants were liable for its claim 
on certain dealings. The non-applicant 
admitted his business relations with the 
applicant company but contested the claim 
on other grounds, The other two defends 
ants, who are father and son, disclaimed 
any connection with the applicant. The 
three defendants denied that they consti- 
tuted a partnership. ‘The applicant plead- 
ed,in reply in para. 9 of his written state- 
ment, dated August 27, 1937, that the 
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defendants in that suit were colluding to 
shift the liability on the noneapplicant alone, 
in these terms: 

“Now the} defendants are colluding with a view to 
fasten all liability upon one who does notown any 
property and who can free himself from all liability 
either by going out of the Province or with the aid 
of Insol, Act.” 


It is alleged that the written pleadings 
were followed by oral statements recorded 
by the Court and that the case became ripe 
for the formulation of issues. While the 
suit was at that stage the non-applicant 
addressed a notice to the applicant’s Coun- 
sel R. B, A. S. Athale on October 25, 1937, 
demanding that the passage extracted above 
should be withdrawn unconditionally from 
the applicant's written statement and an 
apology tendered on pain of legal proceed- 
ings being taken against him. The allega- 
tion contained in the passage was charac- 
terised as being “irrelevant, irresponsible 
and insulting and defamatory” and was 
asserted to be totally false and groundless. 
R. B. A. 5, Athale sent a reply making it 
clear that he was not personally responsible 
for the allegation but that he made it on 
the instruction of his client. He there- 
fore, declined te withdraw it and he sug- 
gested that if the non-applicant took any 
legal steps against him he was willing to 
face them. On February 5, 1938, the ap- 
plicant himself received an anonymous 
letter subscribed as X complaining against 
his Counsel R. B, A. 8. Athale for his 
Tefusal to withdraw the allegation which 
he described as foolish. Thereafter the 
non-applicant filed a complaint in the Court 
of the First Class Magistrate. Akola, under 
s, 500, I. P. O. against Govindram the 
Managing director of the applicant come 
pany. 

It is urged for the applicant that 
the non-applicant in serving a notice 
on his Counsel R. B.A. S. Athale and 
In sending an anonymous letter to the 
managing director and eventually initiating 
criminal proceedings against him was 
prompted by the motive of overawing the 
applicant company so asto prevent it from 
laying its casein the Oivil Court as it knew 
and believed it to be, and further to intimi- 
date its Counsel into withdrawing from the 
case, and also to scare away the witnesses 
whom the applicant company intended to 
examine to substantiate its allegation. 

The questicn is whether the non-applic- 
ant’s conduct amounts to a Contempt of 
Court. The filing of a complaint in the 
Criminal Court has ‘no bearing on the pro- 
ceedings in the suit. The acts which are 


T. O. GINNING OO, V. KASHINATH GANGADHAR (NAG.) 59 


relevant are the sending of a threatening 
letter to the applicant's Counsel R. B. A, S. 
Athaleand the anonymous letter to the 
managing director. If, as stated by the 
non-applicant in his letter to R B.A. 8. 
Athale, the allegation contained in the 
applicant’s written statement was irrelevant, 
irresponsible, insulting and defamatory it 
was only an abuse ofthe process of the 
Court and the proper course for the 
aggrieved party was to have asked the 
Court for an order to strike it out under 
O. VI, r. 16, Civil P.O. The contention 
urged on the other side that the allegation 
did not amount to a pleading does not 
appeal to me since it was necessary for the 
applicant to allege facts which if proved 
would enable the Courtto determine whe- 
ther or not there was Collusion, The facts 
were averred to suggest an inference of 
collusion. If the facts were true as asserted 
by the party alleging them they would be 
entitled tostate them even though they 
might be derogatory to the person affected 
by them. It must therefore beheld that 
applicant was entitled to state these facts 
in the pleadings for the proper decision of 
the case. The letter addressed by the non- 
applicant to R, B. A. 8. Athale and another 
letter addressed tothe managing director by 
him or by somebody interested in him were 
manifestly intended to bring pressure on the 
applicant company to withdraw certain 
allegations of fact which were necessary 
for the proper presentation of its case and 
ultimately for the proper adjudication of 
the controversy in the case, It may be that 
the letters produced no effect on the minds 
of those to whom they were addressed but 
it is incontestable that the letters were 
calculated to deter the party concerned 
from setting forth his case in full as he 
believed it to be. 

It is indeed difficult and almost impos- 
sible to frame a comprehensive and coms 
plete definition of contempt of Oourt. The 
law of contempt covers the whole field of 
litigation itself. The real end of a judicial 
proceeding, civil or criminal, is to ascertain 
the true facts and dispense justice. Various 
persons have their respective contributions 


to make in the proper fulfilment of that ° 


task. They are necessarily the Judges or 
the Magistrates, the parties to the proceeds 
ing, or their agents or Pleaders or Advoe 
cates, the witnesses aud the ministerial or 
menial staff of the Court. All these persons 
can well be described asthe limbs of the 
judicial proceeding. For proper adminis- 
tration of justice it is essential that all 
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these persons are, in the performance of 
their respective duties, ensured such ful- 
ness of freedom as is fair and legitimate. 
Anything that tends to curtail or impair 
the freedom of the limbs of the judicial 
proceeding must of necessity result in 
hampering fhe due administration of law 
and in interfering with the course of 
justice. It must therefore be held- to con- 
stitute contempt of Court. 

In Helmare v. Smith (i)a libel on the 
business carried on by a receiver and 
manager appointed by the Court was held 
to be a contempt of Oourt Hable to be 
punished by committal of the offender. 
In re Johnson (2) when a solicitor left the 
Judge’s chambers and was on his way to 
the entrance gate of the building and used 
insulting language towards the solicitor on 
the other side, it was held that he had 
been guilty of a contempt of Court inas- 
much as his conduct meant gross interfer- 
ence with the administration of justice, 
Lord Esher observed that to constitute a 
contempt of Court it is not necessary that 
it should be in Oourt or that it should be 
a contempt of the Judge sitting in Court. 
All that is necessary is that it should be 
a contemptuous interference with the 
judicial proceedings in which the Judge is 
acting as a judicial offcer. Bowen, L. J., 
pointed out that the law has armed the 
High Oourt of Justice with the power and 
imposed on it the duty of preventing any 
attempt to interfere with the administration 
of justice and stated the principle to be 
that those who have duties to discharge in 
a Gourt of justice are protected by the law. 
In Smith v. Lakeman (3) an unsigned letter 
had been sent by the plaintiff to the 
defendant with a viewto intimidate him in 
the conduct of his defence by threatening 
that he would be indicted for swindling, 
perjury and forgery and it was held that 
the letter amounted to a threat for the 
purpose of intimidating him asa guitor 
irrespective of the fact whether it had that 
effect or not, and it was held to be a 
Contempt of Court. Rajendra Singh v. 
Uma Prasad (4)ia parallel to this case. 
e[n that case a notice was sent on behalf 
of the plaintiff by his Advocate to the 
defendant threatening him that unless he 


(1), (1887) 35 Oh, D449; 56LJ Oh. 145:56L T 
72; 35 W R 157 


(2) (1688) 20 Q BD 68; 57LJ QB 1; 58 L T 160; 
36 W R 51; 52 J P 230. 
(3) (1857) 26 L J Oh, 305; 2 Jur. (N s) 1202. 
(4) 57 A573; 159 Ind. Cas. 193; A I R1935 All. 
117; (1935) A LJ 29; 1935A L’ R 10838 R A 
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withdrew the plea and paid a certain sum 
as damages he. would be criminally prose- 
cuted for defamation of the plaintiff's, 
deceased father. It was held that as he 
letter addressed to a party to litigation 
interfered with the right of a defendant to 
take any legitimate plea and freely submit 
his defence before the Court for its cone 
siderationit was aninterference with the 
administration of justice, and consequently 
it was a contempt of Court, 

In the present cass the non-applicant in 
sending a letter containing threats to the 
applicant’s Counsel made a clear invasion 
of the Counsel's right to represent his 
clients case loyally and properly and 
further interfered with the due perform- 
ance of his duty towards his client. That 
letter and the one addressed to the manag- 
ing director were professedly intended to 
compel them to withdraw certain allega- 
tions of fact which were necessary to be 
stated in order that there should be com- 
plete justice between the parties. The 
addressing of those letters were therefore, 
calculated to interfere with and to obstruct 
or divert the course of justice. The non- 
applicant is therefore, clearly guilty of a 
contempt of Court. 

It is to be deprecated that the none 
applicant did not-see his way in time to 
tender apology for his offensive conduct, 
It is evidently not realised by the persons 
concerned that such a behaviour seriously 
affects the administration of public justice. 
Since however this is the first case of this 
character in our Province I sentence the 
non-applicant to pay a fine of Rs. 100 or in 
the alternative to simple imprisonment of 
one month, unless he tenders apology on 
or before the end of this month, . 

P,S.—The non-applicant will pay the 
applicant's costs of this proceeding. Advoe 
cates fees Rs. 50. 


D. Application allowed. 





ALLAHABAD HIGH COURT 
Second Appeal No. 729 of 1937 
January 4, 1940 
ĪQBAL AuMAD AND BAJPAI, JJ. 
ANGNE LAL AND OTAERS—PLAINTIPPS — 
APPELLANTS 
versus 
SIDH GOPAL AND OTAERS— DEFEN DANTS— 
RESPONDENTS 

Contract Act (IX of 1872),s, 69—Liability for 
which payment may be made under s. 69, need not 
be statutory—It can be contractual, 
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The liability for which paymént may be made 
under s, 69, Contract Act need not be statutory. A 
contractual liability by the defendant to pay the 
,amourtt which the plaintiff with a view to protect 
hisə interest has to pay would entitle the plaintiff 
to be reimbursed by the defendant for the amount 
paid by him. 

One J mortgaged four villages to H and then 
sold two of them Xand Y to Sand M who were 
P's benamidars in respect one of the villages X. 
As between J and the vendees the covenant was 
that the vendees would satisfy the two mortgages 
„and thus the two villages which remained with J 
after the execution of the sale deed would be free 
from encumbrance. S and M also agreed with P 
that they would satisfy both the mortgages and P 
would get the village X free from encumbrances, 
Subsequently C and D brought a pre-emption suit 
against S and M in respect ofvillage Y. The suit 
was compromised and in accordance with it a 
decree in favour of C and D was passed condi- 
tional on payment by them of the entire mortgage 
debt. On their failure to pay off the debt H, the 
mortgagor brought a suit and got a decree J, S, 
M, Gand D and P's village X was sold. P in 
order to save village Xset up a benamidar who 
purchased it for him, P then brought a suit to 
recover the price paid by him: 

Held, that S and M were under a coptractual ob- 
ligation to P to redeem the mortgages. By the 
pre-emption decree G and D were substituted for 
Sand M. It followed that as between P on the 
one hand and C and D on the other the latter were 
under an obligation to redeem the mortgages and 
this obligation they failed to discharge, This 
failure on their part compelled P to pay the pur- 
chase price when village X was put to sale. P, 
therefore, was in view of s. 69, Contract Act, en- 
titled to be reimbursed by C and D. 90 Ind. Oas. 
545 (1), relied on. 7 

S. A, from the decision of the District 
Judge, Farrukhabad, dated January 12, 


1937. 


Mr. Babu Ram Avasthi, for the Appellants: 
Mr. B. Maiik, for the Respondents. 


Iqbal Ahmad, J. — This appeal arises 
out of a suit brought by one Pt. Angne 
Lal for the recovery of a sum of Re, 4,490 
with pendente lite and future interest. Pt. 
Angne Lal's claim was dismissed by the 
Courts below and he preferred the present 
appeal. He died during the pendency of 
the appeal and his legal representatives 
were brought upon the record as appellants. 
The plaintiff based his claim in the Courts 
below on s. 69, Contract Act. It appears 
from the judgments of the Courts below 
that there was some discussion in those 
Courts of the question as to whether the 
principle of contribution which is embc- 
died in s. 82, T, P. Act, had any applica- 
tion to the case, but in the present appeal 
the plaintiff's right to the amount claimed 
has been based solely and wholly on the 
provisions of s. 69, Contract Act. 

The facts that led tothe suit are as fol- 
lows: On January 3, 1919, one Jagat Sahai 
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executed two mortgage deeds in favour of 
Har*Dayal and others for a total sum of 
Rs, 11,500 mortgaging his zamindari in 
four villages, ‘l'wo of these villages were 
Gahloi and Thanpur Nigoh. The names of 
the remaining two villages are immaterial. 
In the year 1923 Jagat Sahai sold the two 
villages named above to Sidh Gopal and 
Madan Gopal, defendants Nos, 1 and 2, for 
asum of Rs. 20,000 and left with the ven- 
dees Rs. 14,550 for the satisfaction of the 
two mortgages of 1919. As between Jagat 
Sahai and the vendees the covenant was 
tbat the vendees will satisfy thetwo mort- 
gages and thus the two villages which re- 
mained with Jagat Sahai after the execu- 
tion of the sale deed would be free from 
encumbrance. 

The plaintiff's case was that though the 
sale deed was executed in favour of de- 
fendants Nos. 1 and 2 those defendants 
were, as a matter of fact, the plaintiff's 
benamidars so far as village Nigoh was con- 
cerned and that the price of village Nigoh 
was a sum Of Rs. 2,000 which was paid in 
cash by the plaintiff to Jagat Sahai at 
the time of the execution of the sale deed. 
The plaintiff's case further was that con- 
temporaneously with the execution of the 
sale deed there was an agreement between 
him (the plaintiff)and defendants Nos, 1 
and 2 (the ostensible vendees) to the effect 
that defendants Nos. 1 and 2 would satisfy 
two mortgage deeds of the year 1919 and 
that the plaintiff will get village Nigoh 
free from those encumbrances, All these 
allegations of the plaintiff have been ac- 
cepted by the lower Appellate Court. The 
consideration of the present appeal must 
therefore be approached on the assumption 
that defendants Nos. 1 and 2 had purchase 
ed village Gahloi for Rs, 1,009 and out 
of that amount they retained in their hands 
a sum of Rs 14,550 for the redemption of 
the two mortgages of 1919 and that by 
Virtue of an agreement betwean the plaint- 
iff and defendants Nos. 1 and 2 village 
Nigoh wasto be free from all encumes 
brances. In other words, defendants Nos, 1 
and 2 were under a contractual liability 
to the plaintiff to redeem the encumbrances 
mentioned above so that the plaintiff may 
get Village Nigoh {free from all encums- 
brances. 3 

Defendants Nos. 1 and 2 admittedly did 
not pay the amount that they had ree 
tained in their hands for the satisfaction 
of the two mortgages. In the year 1924 
Mst. Har Devi and Mst. Hansmukhi, de- 
fendants Nos, 3 and 4 brought a suit for 
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preemption against defendants Nos. I and 
2 with respect to village Gahloi. This 
suit terminated by a compromise entered 
into between defendants Nos. 1 and 2 on the 
one hand and defendants Nos, 3 and 4 on 
the other. In accordance with the compro- 
mise decree the claim of defendants Nos. 3 
and 4 was decreed conditional on the pay- 
ment by them of a sum of Rs, 17,118. Out 
of this amount a sum of Rs. 15,350 was 
left with defendants Nos. 3 and 4 for the 
satisfaction of the two mortgages of 1919 
and the balance of Rs, 1,768 was paid 
by defendants Nos. 3 and 4 to defendants 
Nos. Land 2. Defendants Nos.3 and 4in 
their turn failed to pay up the mortgages 
of 1919 with the resultthat the mortgagees 
brought a suit for saleof all the four vil- 
lages mortgaged and obtained a decree for 
sale for a sum of Rs, 20,341. J agat Sahai, 
the mortgagor, the present plaintif and 
defendants Nos. land 2 as well as defend- 
ants Nos. 3 and 4 were impleaded as de- 
fendants to the suit and the decree directed 
that village Gabloi was to be sold first and 
thereafter village Nigoh and in the event 
of anything remaining due to the mortgagee 
decree-holders after the sale of these two 
villages the remaining two villages that 
were left with the mortgagor were to be 
sold. In accordance with the directions con- 
tained inthe decree Gahloi was sold first 
and fetched a sum of Rs. 17,200. After the 
~ gale of Gahloj a sum of Rs, 4,700 remain- 
ed due to the mortgagee decree-holders and 
then they put village Nigoh to sale, This 
village was purchased by one Banwari Lal 
at the auctionsale for a sum of Rs, 3,805, 
It was the plaintiff's case—and this case 
has also been accepted by the lower Appel- 
late Oourt—that the plaintif had, with a 
view to save his village from sale, asked 
Banwari Lal, a friend of his,to bid at the 
auction sale and to purchase Nigoh, In 
other words Banwari Lal wasa mere be- 
namidar for the plaintif. 

The present suit was for recovery of the 
sum of Rs, 3,805 together with interest, The 
plaintiff alleged that defendants Nos. 1 to 4 
were under a contractual obligation to satise 
fy the mortgages of 1919 and, as they fail- 
ed to do so, village Nigoh was put to sale, 
ehd then the plaintiff, with a View to save 
that village from eale, had to pay asum 
of Ks, 3,805. The plaintiff therefore claimed 
a decree for that amount. Two sets of 
written statements, one by defendants 
Nos. | and 2 and the other by defendants 
Nos. 3 and 4, were filed. Both the sets of 
defendants denied that there was any 
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agreement at thé time of the sale of 1923 . 
for the satisfaction of the two mortgages out 
of the sale consideration of Gahloi alone. - 
This contention of the defendants was ace 
cepted by the trial Court and that Court 
accordingly dismissed the suit. The lower 
Appellate Court however, as stated above, 
held that the agreement about Nigoh being 
sold to the plaintiff free from encumbrane 
ces was proved, but that Court held that 
s. 69, Contract Act, had no application to’ 
the case and dismissed the suit on the 
ground that 

“the respondents were not personally liable to 
the mortgagees for the money that was left with 
them. The property only in their hands was liable.” 

In our judgment the decision of the lower 
Appellate Court cannot be supported. Sece 
tion 69, Contract Act, runs as follows: 

“A person who is interested in the payment of 
money which another is bound by law to pay, and 


who therefore pays it, is entitled to be reimbursed 
by the other." 


- In the present case it is not and cannot 
be disputed that the sum of Rs. 3,80) was 
paid by the plaintiff with a view to save 
village Nigoh. Further, as the plaintiff was 
the purchaser of that village it cannot be 
doubted that he was interested in making 
the payment in order to prevent village 
Nigoh from passing out of his possession. 
The only question that then remains is 
whether the defendants or either of them 
were bound by law to pay the amount that 
the plaintiff had to pay. If they were, 
s. 69 would govern the case. On the 
other hand if they were not bound by 
law to pay the amount, s. 69 will have 
no application to the case. In Rasappa 
Pillai v. Doraiswamt Reddiar (1), it was 
held that “bound by law” does not mean 
“bound by law tothe plaintiff” but that 
the defendant at the suit of any person 
might be compelled to pay.” Further, it 
is clear that the liability for which pay- 
ment may be made under this section 
need not bestatutory, A contractual liability 
by the defendant to pay the amount which 
the plaintif with a view to protect his 
interest has to pay would entitle the plain- 
tiff to be reimbursed by the defendant for 
the amount paid by him. 

In the present case Sidh Gopal and 
Madan Gopal, defendants ‘Nos. 1 and 2, 
had entered into an agreement with the 
plaintiff for satisfying the two mortgages 
of 1919 and had, out of the sale consi- 
deration of Gahloi, retained in their hands 
sufficient amount for the satisfaction of 


(1) A. IR 1925 Mad. 1041; 90 Ind, Cas. 545; 49 M L 
J 88; (1925) M W N 426, 
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those mortgages, This agreement was 
binding as between the plaintiff on tha 
eone hand and deferdanis Nos. 1 and 2 
onthe other. If defendants Nos. 3 and 4 
had not brought the pre-emption suit, 
and the mortgagees had obtained a 
decree for sale‘and the plaintiff had to 
pay some amount with a view to protect 
village Nigoh from sale, the plaintiff would 
clearly bave been entitled to a decree 
against defendants Nos. 1 and 2 for the 
recovery of {he amount paid by him, for 
the simple reason that defendants Nos. 1 
and 2 were under a contractual obligation 
to the plaintiff to satisfy the two mcrte 
gages. Secticn 69 in that case would 
have governed the righis of the parties. 
But slight complication was cccasioned 
by the fact of the institution of the pre- 
emption suit by defendants Nos. 3 and 4. 
By the decree in the preemption suit, 
defendants Nos. 3 and 4 were substituted 
for defendants Nos.1 and 2. The decree 
in that suit was, as stated above, based on a 
ccmpromise and according tothe terms of the 
compremise defendants Nos. 3 and 4 were 
under a contractual obligation to defendants 
Ncs.1 and 2 to satisfy the mortgages of 
1919, This contract atout the satisfaction 
of the two mortgages by defendants Nos, 3 
and 4 could clearly have been enforced by 
defendants Nos. 1 and 2 if they were 
the real purchasers of village Nigoh. It 
however so happened that defendants 
Nos. 1 and 2 were benamidars for the 
plaintiff so far as village Nigoh was con- 
cerned. The plaintiff in the present suit 
is seeking to enforce acontract entered into 
between defendants Nos. 3 and 4 on the 
one hand and the plaintiff's benamidars on 
the other. Ifthe benamidars could enforce 
the contrat~—as they undoubtedly cculd— 
the plaintiff was equally entitled to enforce 
that contract. 

The matter may be looked atin another 
way. Defendants Nos. 1 and 2 were 
under a contractual obligation to the 
plaintiff ts redeem the mortgages of 1919. 
By the preemption decree defendants 
Nos, 3 and 4 were substituted for defen- 
dants Nos. 1 and 2. It follows that as 
between the plaintiff on the one hand and 
defendants Nos. 3 and 4 on the other the 
latter were under an obligation to redeem 
the mortgages of 1919 and tkis obligation 
_ they failed to discharge. This failure on the 
part of defendants Nos. 3 and 4 compelled 
the plaintiff to pay the sum of Rs. 3,605 when 
village Nigob was put to sale. The plaintiff 
therefore was in view of s, 69, Contract Act, 
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entitled to be reimbursed by defendants 
Nos. 3 and 4. The plaintiff was therefore 
entitled to a decree for the amount claimed 
as against defendants Nos, 3 and 4. The 


contractual liability that rested on the 
shoulders of defendants Nos. 1 and 2 
passed on to defendants Nos. 3 and 4 


when the pre-emption suit was decreed, 
Defendants Nos. 1 and 2 therefore no longer 
remained liable to pay the mortgages of 
1919, The plaintiff was therefore not entitle 
ed to any relief against them. As however 
the original agreement was between the 
plaintiff and defendants Nos. 1 and 2 it was 
necessary for the plaintiff to implead those 
defendants in the present suit. 

One of the pre-emptors, viz.. Hansmukhi 
defendant No. 4, died during the pendency 
of the appeal in the lower Appellate 
Court and her sons Shriman Narain, Shri 
Niwas and Shri Govind were brought on 
the record in her place. Before the institu: 
tion ofthe suit Hansmukhi had executed 
a deed of surrender in favour of her 
sons. In that deed it was recited that 
Hansmukhi was a mere benamidar for her 
husband and that the real decree-holder 
in the preemption suit was her husband. 
It was contended by the learned Councel 
appearing on behalf ofthe sona of Hans- 
mukhj that a personal decree should not be 
passed against them. This contention is 
undoubtedly correct, but the sons would be 
liable to satisfy the decree to the extent of 
the assets of Hansmukhi or her husband 
that may have come in their hands. 

For the reasons given above we allow 
this appeal, set aside the decrees of the 
Courts below and decree the plaintiff's 
suit for the amount claimed with pendente 
lite and future interest as against Har 
Devi and the sons of Hansmukhi who 
arə the respondents in the appeal. The 
claim against Madan Gopal and the legal 
representatives of Sidh Gopal who were 
substituted as respondents in the present 
appeal is dismissed. Mst. Har Devi and 
the sons of Hansmukhi who are the respon- 
dents in the present appeal will pay the 
costs of the plaintiff in all the Courts, The 
remaining respondents will bear their own 
costs in all the Oourts, The decree will be 
a personal decree against Har Devi resporr- 
dent and will be executable as against the 
sons of Hanemukhi cnly to the extent of 
the assets of Hansmukhi or her husband 
that may have come in their hands. 

S, Appeal allowed, 
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RANGOON HIGH COURT 
Special Second Appeal No, 332 of 1938 
March 17, 1939 
BAGULEY, J. 

MA ON AND ANoTHER~APPRLLANTS 
versus 


K. V. A. L. M. CHETTYAR— 


RESPONDENT 

Provincial Small Cause Courts Act (IX of 
1887), Sch. II, Art. 35 Gi—Plaint only alleging 
that defendant occupied and used land and removed 
leaves without plaintiff's permission—No mention of 
theft or trespass—Suit is of small cause nature— 
Second appeal does not lie—Tort~-Trespass—~Liabi- 
lity of trespasser for damages—His acting under 
direction of third person—Effect. 

Where all that the plaint alleges isthat the de- 
fendants, without permission and consent, occupied 
and used plaintiff's land and cut and removed some 
dhani leaves and there is no mention of theft or 
trespass, the suit is of a smali cause nature, and, 
toretore, no second appeal lies under s. 102, Oivil 

(0 


[Oase-law reviewed.) 

& case which is in the nature ofan action for 
trespass against property, the trespasser is liable 
for damages, and the fact that he merely acted 
under the direction ofa third party bona fide will 
only give him the right to recover any damages 
which he may have to pay from the third party 
who caused him to invade another’s right to the 
property. 


Sp. 8. A. from the judgment of the Agsis= 
tant District Court, Bassein, in O. A. No. 95 
of 1937. 

Mr, K. C. Sanyal, for the Appellants. 

Mr. P. B., Sen, for the Respondent. 


Judgment.—This appeal was filed as a 
special appeal under s 11, Burma Courts 
Act. When it came before me for admission 
I pointed ont that no special appeal lay 
under that section; so Mr, Sanyal said he 


‘would file amended grounds of appeal under 


s. 100, Civil P.C. On the case coming up 
for argument it was contended as a preli- 
minary point, by Mr. P. B. Sen for the res- 
pondent, that no second appeal lay as this 
suit was a case of a small cause nature and 
the value was less than Rs. 500. Turning 
to the plaint, it sets out that the plaintiff 
is the owner of a piece of land, and that the 
defendants without his consent occupied a 
Part of it and cut and removed certain 
dhani leaves worth Rs, 140: the plaintiff 
therefore claims to recover from the defen- 
dants Rs. 140. No allegation of theft or 
trespass appears in the plaint at all, nor is 
there even an allegation that the defen- 
dants knew that the land belonged to the 


plaintiff. Paragraph 2 states: 

“That the defendants abovenamed without per- 
mission and consent ofthe plaintiff used and occu- 
pied the abovesaid portion of the said holding... 
and removed dhani leaves,,,...”” 


MA ON v. K. V. A. L, M. OHETTYAR (RANG. 
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It ia argued by Mr. P. B. Sen that a suit 
of this nature is not, to quote Art, 35 of 
Sch. If, Provincial Small Cause Oourts , 
Act : 

“a suit for compensation for an act which is, or, save 
for the provisions of Ohap. IV, I.P. 0O., would be 
an offence punishable under Chap, XVII of the 
said Code," ; : 

In support of his argument he has quoted 
many cases. The first is Sakhya Baba 
Letaka v. Sadashiv Parsharam (1). This 
was a suit to recover the value of trees 
wrongfully cut down by an annual tenant 
on land demised by him. Accepting the 
argument that the claim was for the 
value of the trees—no criminal act being 
alleged—the cate was one of a small cause 
nature; and the judgment ends: 

“We are of opinion, therefore, that the facts 
stated in the plaint do not clearly fall within Art. 35, 
cl. (ti) of Sch. II, Provincial Small Cause Courts 
Act.” 

The principle seems to be that a Small 
Oause Court can try all cases of a civil 
nature except those mentioned in the Sche- . 
dule, A similar view is taken in Kader 
Sheikh v. Najumaddi Sheikh (2). The judg- 
ment says: 

“The plaint itself does not make out any criminal 
offence. Nor isit the case of the defendant that he 
committed any criminal offence. In the circum- 
stances the suit is of a nature cognizable by a Court 
of Small Causes.” ` 

Raghubar Dayal v. Mulwa (5), extends 
Art, 35 (tz) slightly, as it says that : 

“The plaintiff, either by his specific allegations in 
the plaint, or in some other form, in the Court of 
hearing, or by the nature of the evidence which he 
tendered at the hearing, distinctly alleged that the 
offence complained of was punishable under 
Ohap, XVII." 

But in a very slightly earlier case of the 
same Court, Deoki Rat v. Harakh Narain 
Lal (4), there appears the passage on p. 89: 

“Al that we have to see is whether the suit as 
brought was one: cognizable bya Court of Small 
Oauses. This can be ascertained only by examining 
the allegations made in the plaint,” 

In Damodar Jha v. Baldeo Prasad (5), it 
is said on p. 575 

“Now when upon the case laid in the plaint it is 
clear beyond any shadow of doubt that the defen- 
dant had committed an offence punishable under 
Ohap. XVII, I. P.O., the jurisdiction of the Small 
Oause Oourt to try such a suit is barred; but where : 
upon the facts stated in the plaint the case against 
the defendant is wrongful or illegal but not 


(1) 32 Bom. L R 181; 125 Ind. Oas. 440; A I R 1930 
Bom. 361; Ind. Rul. (1930) Bom. 344. 

@) 44 O LJ 190; 97 Ind. Oas. 556: A I R 1926 
Oal. 123. 

(3) 49 A440; 100 Ind, Oas. 38; A I R 1997 All. 
288; 25 A L J 287. : . 

(4) 49 A 85, Gm: 97 Ind. Oas. 129; AI R 1926 All. 

Te . 

(5) 9 Pat, 569, (575); 127 Ind. Oas. 843; A I R 1930 Pat. 


575; 11P L T 741; Ind, Rul. (1980) Pat. 747. 
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necessarily penal,,,...the jurisdiction of the 
Osuse Oourt is not at all barred.” 

« In Civil Revision No. 33 of 1933 Mg, Moe 
v. Mfg. Tun Gyaw (6), of this Court, a case 
in which damages were sought for on the 
ground that the defendant had trespassed 
upon. land and cut down the trees standing 
on it; there occurs the following passage 
in the judgmest: 

“Inthe plaint it is not alleged that the applicant 
entered upon the respondent’s land with any cri- 
minal intention, or, more precisely, with any of the 
intentions set out in s. 441, I. P. O., noris it alleged 
that when he cut down this tree hedid so with a 
dishonest intention. Oonsequently, the plaint 
itself does not allege that the applicant committed 
any criminal offence either by his alleged trespass 
or by his alleged mischief.” 

The case was held to be one of a small 
Cause nature. As against these cases, for 
the appellant a reference is made to 
Cherakuddin v. Ram Siraman (7). The 
judgment in this case is very short, It 
would seem that the suit was one for res 
covery of mcney of which the defendant 
had committed criminal breach of trust. 
The plaint did not refer specifically to 
any section of the I. P. O., but the facts 
alleged seem to make it quite clear that 
he was being sued for an act which was 
a criminal act, as plaintiff alleged that he 
paid money to defendant No. 1 for payment 
to defendant No. 3 and defendant No, | paid 
part only of it and had misappropriated the 
balance, It was a clear case of criminal 
breach of trust even ifthe words were not 
used. Another case, Ramprosad Pramanik 
v. Sricharan Mandal (8), was a case in 
which csmpensation was sought for a tree 
grown by the plaintiff and cut by the 
defendant and for crops of mustard 
raised by him and misappropriated by- the 
defendant. In this case it would seem that 
the plaint was worded so as to allege that 
the tree was wronglully cut and the crops 
had been misappropriated, and that the 
defendant had unlawfully cat and removed 
the tree and the crops. It would seem that 
in ihe case the allegation of criminality was 
contained in the wording of the plaint. 
Ganesh Das v, Suraj Pal Singh (9), seems to 
be definitely in the appellants’ favour, but 
it is purely an obitar dicium of a Single 
Judge, as he found in the case before him 
that the suit was of the nature described 


(6) 146 Ind. Cas. 333; AIR 1933 Rang. 261; 6 R 
Rang. 92, 

(7) 48 O 879; 82 Ind. Cas, 432; A IR1921 Oal 
235; 25 O W N 256, 

(8) 21 OW N 1109; 41 Ind. Oas. 276; AI R i918 
Cal. 916; 270 L J 594, 
sec A 233; 76 Ind. Oas. 371; A I R1924 Al, 
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in Art, 35 (j) of the Schedule of the Small 
Cause Courts Ast. Thef last case relied 
upon by the appellants isa Single Judge 
case reported in Nabi Bakash v. Muham» 
mad áli (10). This was a suit for the value 
of fruit removed by the defendant from a 
tree which the plaintiff claimed to be his; 
and it was held that it was acase not triable 
by a Oourt of Small Causes. Butin a later 
case of the same Court, Kirpa Ram v. Bhupa 
(11), it was laid down that when it was 
doubtful whether the terms of the plaint 
can be said to contain a definite allegation 
of a criminal offence, a Small Oause Court 
had jurisdiction. From this review of the 
rulings it seems to me quite clear that 
there is a heavy balance of authority in 
favour of this case being one of 4 small 
cause nature. As I have said, all that the 
plaint alleges is that the defendants, withe 
out Permission and consent, occupied and 
used plaintiff’s land and cut and removed 
some dhant leaves: there is no mention of 
theft or trespass, and on the wording of 
the plaint, this might have been of a 
purely civil natare I hold therefore that 
the suit out of which this appeal arises 
is of a small cause nature, and there- 
fore no second appeal lies under s. 102, 
Oivil P, 0. 

Mr. Sanyal has asked me, in the event, 
of my coming to this conclusion, to treat 
this as an application for revision, He said 
that in any case there should be no decree 
against Maung Sein U as Ma On, his 
mother, took full responsibility, and he 
merely did what he was asked to do. This 
might be a perfectly good ground for reliev- 
ing him from criminal liability if a criminal 
case had been brought, but simply on the 
ground that he had no mens rea, as has so 
often been held in the case of a man send- 
ing coolies on the land of another and they 
in perfect good faith plough the land. Tne 
present case however is one in the nature 
of an action for trespass against proporty, 
and whoever trespasses againss the property 
of another is liable for damages, and the 
fact that he merely acted under the direc- 
tion of a third party bona fidz will only 
give him the right to recover any damages 
which he may have to pay from the third 
party who caused him to invade another's * 
right to the property, For thesa reasons I, 
dismiss the appeal with costs, 

8, Appeal dismissed. 


(10) 3 LL J 380; A I R1921 Lah. 72;76 P L R 
1922. 


(11) 9 L LJ 245; 102 Ind. Cas. 679; 28 P L R311; 
A I R 1927 Lah, 399, 
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THEKKA KETT THAVAZHYIL 
KARNAVAN ann MANAGER 
MANAVEDAN ANUJAN 
RAJA AND OTHERS— APPELLANTS 
VET8US 
P. K. VEERAYAN UNNI ANUJAN RAJA 


AND OTHERS—-RESPONDENTS 
- Malabar Law-—Tarwad—Karnavan dying after 
making alienattons—Junior members cannot bring 
suit to set aside alienations without consulting 
succeeding Karnavan or alleging misconduct 
on his part—Kovilagam—Valia Thamburatti—Powers 
of —Suit by, to set aside alienations by predecessor 
brought under O. I, re 8, Civil Procedure Code 
(Act V af 1908), joining also male members of other 
branches as plaintiffs~Death of Valia Thamburatte 
—Surviving plaintiffs cannot continue suit without 
consulting her successor except under special cir- 
cumstances—-Civil Procedure Code (Act V of 1908), 
O.: I, r. 8—~'Same interest, meaning of —Mortgage— 
Costs—Morigage, tf security for costs alao. 

Where the Karnavan who made the alienation 
is dead,no junior member can be allowed to bring 
a -suit without alleging misconduct on the part of 
the succeeding Karnavan or without stating that he 
was consulted. Where a junior member seeks to 
redeem a Kanom, the Court would insist upon 
proof that the instituting of the suit was for the 
benefit of the Tarwad. But where itis sought to 
set aside an alienation, all that the junior member 
need show is, that the Karnavan was approached 
but refused totake action. In such a case to insist 
that the plaintiff should show that the Karnavan 
was approached, may seem to be a bare formality ; 
but owing tothe privileged position ofa Karna- 
van, this has been made by judicial decisions a 
part ofthe Malabar Oustomary Law. 91 Ind. Oas. 
638 (2) and 55 Ind. Cas, 760 (8), relied on. [p. 68, 
col. Lj 


The Valia Thamburatti in afamily having four 
branches brought a suit with a view to have certain 
Melcharths, which had been granted by her pre- 
dec-ssor set agide. Along with her were joined as 
plaintifis, three male members from the three other 
Tavazhis (7.e. other than the one from which the 
Valia Thumburatti came) each representing his 
particular branch. The suits were brought under 
O. I, r. 8, Orvil P. O., and the four plaintiffs were 
permitted by the Court to represent under that pro- 
vision the entire Pudia Kovilagam., Subsequent to 
the filing of the suit the Valia Thamburatti who 
had joined as plaintiff died and a lady the next 
senior in age, was brought on the record as the 
Valia Thamburattion the application of the surviving 
: plaintifis : 

_ Held, that the then Valia Thamburatti by electing 
to sue could not annihilate the right of her suc- 
cessor to be “the mouthpiece of the Tarward ” and to 
erepresent the Kovilagam in her own person, The 
surviving three plaintiffs had, therefore, no right 
to continue the actions unless it could be shown 
that " very special circumstances’ existed or un- 
less they could show that the succeeding Valia Tham- 
buratti had been consulted but refused to prosecute 
the action. The fact that the then Valia Thambu- 
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ratti chose to bring the suit pursuant to O.I,r. 8 
made no difference, She was the head of the Kovi- 
lagam and fully represented it and it was* super- 
fluous on her part to have applied for leave under 
O. I, r.8, and to have allowéd three other persons 
to join with her as plaintiffs. In fact, her applying 
for leave amounted to a surrender of legal right, 
and there was no warrant for holding that the 
succeeding Valia Thamburatti should be bound by 
her predecessor’s act. 38 Ind Oag. 513 (4), 86 Ind. 
Cas, 178 (5) and 27 Ind. Oas. 1001 (6), relied on. [p. 
68, col. 2.] 

A Karnavan may have a preferential rightas to 
management, but that does not make the right he 
possesses different to what the other members 
possess. What the provision contemplates is, that 
he has a common interest with those whom he claims, 
to represent. Duke of Bedford v. Ellis (7), relied on 
&2 Ind. Cas. 492 (8), distinguished. {p. 69, col. 1'& 2.) 

A mortgagee in a suit for redemption or fore- 
closure has aright to his general costs of suit, un- 
less he has forfeited them by some improper defence 
or other misconduct, The contract between mort- 
gagor and mortgagee, makes the mortgage a security 
not only for the principal and interest and such or- 
dinary charges and expenses usually provided for, 
by the instrument but also for the costs properly. 
incident toa suit for foreclosure or redemption 
Cotterell v. Stretton (11),and8 Ind, Oas. 763 (12), 
relied on, [p. 71, col. 2.) 

As. against the deeree of Sub-Judge, 
Ottapalam, dated August 19, 1930. 

Messrs. B. Sitarama Rao and K, Appu 
Menon, for the Appellants. l 

Messrs. C. 8. Venkatachari, K. P. Rama., 
krishna Iyer, D. H. Nambudripad, K. 
Kunhikrishna Nair and K. V. Raghavan 


Nair, for the Respondents. i 


Venkatasubba Rao, J.—This is a batch 
of appeals which have arisen out of six suits 
filed in the Court below. First, we must set 
forth in some detail the somewhat peculiar 
and intricate constitution of the Zamorin’s 
family to which these actions relate. It is 
divided into three main branches: the 
Pedia, the Padinjara and the Kayake 
Kovilagams, Each of these three Kovi- 
lagams cr palaces has its own separate 
property which is managed by the Valia 
Thamburatti or the senior lady of the 
branch. There are five Sthanoms or places 
of dignity with separate properties attached 
to them, enjoyed in succession by the five 
senior males of the three Kovilagams. The 
senior lady of the whole family has her own 
Sthanom, known as Ambadi Kovilagam, 
to which a separate estate is attached. 
(The Malabar Gazetteer, p. 352 and Vira 
Rayan v. Valia Rani Pudia Kovillagam (1). 
Of these three Kovilagams, we are con- 
cerned here with the Pudia Kovilagam, 
which again consists‘of four sub-branches 
or Tavazhies: (1) Keyake Kettu Tavazhi, 
(2) Pendinjare Kettu Tavazhi, (3) Thekke 


(1) 3M 141, 
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Kettu Tavazhi and (4) Mukkalil Tavazhi. 
The senior lady of each Tavazhi is its 
Karnavathi or head and: the senior lady in 
the whole Kovilagam becomes its Valia 
Thamburatti, It follows from what has 
been stated that the oldest lady among the 
Karnavathis or heads of four sub-branches, 
attains the rank of the Valia Thamburatti 
of the Kovilagam. At one of the relevant 
periods, the Valia Thamburatti of the Pudia 
Kovilagam happened to be a lady belong- 
ing to the Mukkalil Tavazhi. Following a 
practice widely prevalent in Malabar (even 
as disclosed by this litigation) she granted 
Melcharths in favour of her own relations 
(members of her own Tavazhi), that being 
one of the approved methodsin that part 
of the country of conferring benefit. In 
course of time, this Valia Thamburatti was 
promoted to the headship of the Ambadi 
Kovilagam, and in virtue of the rule of 
succession mentioned above, a lady of the 
Thekke Kettu Thavazhi, who happened to 
be then the oldest of the female members 
of the Pudia Kovilagam, becameits Valia 
Thamburatti. Four out of the six suits 
referred to above were brought by the last 
mentioned lady, i.e, the Valia Thambu- 
ratti in office, with a view to have certain 
Melcharths, which had been granted by her 
predecessor set aside. Along with her were 
Joined as plaintiffs, three male members 
from the three other Tavazhis (i. e. other 
than the one from which the Valia Tham- 
buratti came) each representing his partis 
cular branch The suits were brought under 
O. Lr. 8, Civil P.C. and the four plains 
tiffs were permitted by the Court to repree 
sent under that provision the entire Pudia 
Kovilagam, The suits are resisted by the 
Melcharthdars who allege that the grants 
in their favour were made bona fide and 
for proper consideration. 

An objection in limine was taken in the 
lower Court and is repeated here that the 
suits were incompetent, The learned Sub- 
ordinate Judge, although he has dealt with 
the otker points raised, has allowed the 
preliminary objection to prevail and in the 
result, irrespective of his other findings, 
has dismissed al! the four suits. The objec- 
tion arises in this way. Subsequent to the 
filing of the suits, the Valia Thamburaiti 
who had joined as plaintiff died. Her suce 
cessor in the ordinary course would be a 
lady from the Pandinjara Kettu Tavazhi, 
but it was alleged by all or some of the 
surviving plaintiffs that she was insane, 
and they applied that the next senior in 
age, a lady from the Keyake Kettu Tavazhi 
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should be brought on the record as the 
Valia Thamburatti of the Pudia Kovilagam, 
This attempt to supersede the Pandinjare 
Kettu lady was resisted and after some pro- 
ceedings, which it is unnecessary to detail, 
it was eventually ordered by the High 
Court, by consent, that she should be 
brought on the record as defendant in the 
four suits and she was accordingly so im- 
pleaded. For the defendants, Mr. Venkata- 
chari contends that the right of the 
surviving plaintiffs to continue the suits 
would be conditional on the refusal by this 
lady to do so in her own right, and as it 
has not been alleged that she was ap- 
proached and declined, no cause of action is 
disclosed [see the judgment of Phillips, J., 
in Kunnath Packi v. Kunnath Muhammad 
(2) atp. 516] and the suits being incompetent 
should fail on that ground. The lower Court 
has upheld this contention. 

It is urged that under the Malabar Law, 
except under very special circumstances, no 
junior member should be permitted to 
usurp the functions of the Karnavan and 
that the filing of a suit amounts to an ine 
terference with his power of management. 
What the special circumstances are is not 
easy todefine; but where the Karnavan has 
disabled himself from suing, it has been 
held that the Anandravans can bring the 
suit. An alienating Karnavan would not 
ordinarily be expected to bring a suit to 
set aside his own alienation and that, for 
instance, would be a special circumstance 
entitling an Anandravan tosue. Whether 
it is open to a junior member to bring such 
suit on the ground that his individual right 
has been infringed, or, whether it should 
necessarily be tiled as a representative 
action under O. I, r. 8, Oivil P.O. is a 
question with which we are not concerned. 
Mr. Sitarama Rao seeks to draw a distinc- 
tion between suits such as to redeem a 
Kanom or to recover property from a lessee 
or trespasser on the one hand and the suits 
to set aside the alienations on the other, 
In the former case, he maintains that the 
right is one that pertains to the whole 
Tarwad, whereas in the latter it ls the ine 
dividual right that a junior member asserts. 
This distinction, in our opinion, rests on no 
sound principle for, it is difficult to cons, 
ceive how a suit to recover property from 
a trespasser can be distinguished for the 
present purpose from a suit to have an alies, 
nation set aside. The true distinction seems 
to be whether the misconducting Karnavan 

(2) 49 M LJ 513 (516); 91 Ind. Cas. 638; A I R 1926 
Mad. 150. 


68 


continues to hold office or has ceased to do 
so. Wherethe karnavan who had made 
the alienation is dead,as pointed cut by 
Phillips, J. in a lucid judgment, no junior 
member should be allowed to bring a suit 
without alleging misconduct on the part 
of the succeeding Karnavan or without 
stating that he was consulted: Kunnath 
Packi v. Kunnath Muhammad (2), already 
cited. To the same effect are the observa. 
tions of Spencer and Bakewell, JJ., in 
Soopi v. Mariyoma (3). That was a suit for 
redemption brought by the junior members 
and the learned Judges dismissed the 
action on the. ground thatthe plaintiffs 
failed to establish that such “very special 
circumstances” existed as would justify a 
suit being brought by the Anandravan of 
a Tarwad. The two cases aforesaid illus- 
trate by way of contrast the difference in 
the application of the principle. Where a 
junior member seeks to redeem a Kanom, 
as in the second case, the Court would insist 
upon proof that the instituting of the suit 
was fer the benefit of the Tarwad (this 
being analogous to the rule under the 
Mitakshara Law, thatin a suit brought 
on behalf of a minor co-parcener, no decree 
for partition would be made unless todo 
60 would be for his benefit). But where 
it is sought to set aside an alienation, 
as in the first case, all that the junior 
member need show is, that the Karnavan 
was‘approached but refused to take action, 
(this again resembling therule of Hindu 
Law, that where a remote reversioner 
brings a declaratory suitin the widow's 
lifetime, he will berequired to show that 
sufficient grounds exist for his usurping 
the function ofthe next reversioner, in 
whom the right to sue rests); for, to go 
into the question whether the Karnavan 
rightly refused or not, would be to -pro- 
nounce upon the very point raised in 
the suit, namely that pertaining to the 
binding character of the impugned aliena- 
tion.: In such a case to insist that the 
plaintiff should show that the Karnavan 
was approached, may seem to be a bare 
formality; but owing to the privileged 
position of a Karnavan, this has been 
made by judicial decisions a part of the 
«Malabar Oustomary Law, The principle is 
well expressed in the dictum of Holloway, J. 
many times quoted : 


“A Malabar family speaks through its head, 
Karnavan, and in Courts 


é the 
of justice, except in 


(3) 43 M 393; 55 Ind. Cas, 760: A I R 1920 Mad. 401; 
nag J 207; 11 L W 200; (1920) M W N £79; 27M 
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antagonism to that head, can speak in no other 
Way.” 

ia numerous other cases this principle 
has been accepted and acted upon, which 
we think it unnecessary to cite. The ob- 
jection here is (as must be manifest from 
what has been stated) not to the institution 
of the suit but to its continuance, for, 
what is contended is, that? on the death 
of the original Valia Thamburatti, the 
right to continue the suit would not accrue 
to the surviving plaintiffs, unless they 
could show that the succeeding Valia 
Thamburatti had been consulted but 
refused toprosecute the action. Does the 
fact that the then Valia Thamburatti chose 
to bring the suit pursuant to O. I, r. 8 make 
any difference? She was the head ofthe 
Kovilagam and fully represented it and it 
was superfluous on her part to have 
applied for leave under O.i, r. 8, and 
much more soto have allowed three other 
persons to join with her as plaintiffs. 
In fact, her applying for leave amounted 
to a surrender of legal right and is there 
any warrant for holding that the succeed- 
ing Valia Thamburatti should be bound by 
her predecessor’s act, on the ground that 
once the Karnavan for the time being 
elects to sue, every succeeding Karnavan 
is bound by his election? The observations 
of Sadasiva Iyer, J., in Cheria Pangi 
Achan v. Unnalachan (4) at p. 191 are 
useful here by way of analogy : 

“The whole of a family Karar in my opinion 
fallsto the ground onthe death of the de jure 
Karnavan who consented to be bound by it (or his 
removal by decree of Oourt) as the next de jure 
Karnavan is not bound by the restrictions imposed 
bythe Karar on his predecessor except perhaps 
Where he himself has agreed inthat Karar to be 
bound by those restrictions whenever he succeeded 
to the Stanom," 


That principle applies here with equal 
force, The then Valia Thamburatti by 
electing tosue could not annihilate the 
Tightof her successor to be “the mouth- 
piece of the Tarwad” [see Soopi v. Mariyoma 
(3) already referred to] and to represent 
the Kovilagam in her own person. We 
are therefore clear that Mr, Venkatachari’'s 
Contention is sound that the surviving 
three plaintifis would have no right to 
continue the actions unless it could be 
shown that “very special circumstances” 
existed, 

The question then is, were there in this 
case such special circumstances ? The 
application to implead the succeeding 


(4) (1917) M W N 185, (191); 38 Ind. Oas. 513; A T 
R 1918 Mad, 958; 32 ML J323; 21 M L T 329,5 L W 
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Valia Tbamburatti was made on the 
ninetieth day from her predecessor's death, 
t.e.,0n the last day of the period of 
limifation allowed by the law. She was, 
as just shown, the person in whom resided 
the right to continue the suits as the 
manager of the Kovilagam and it follows 
that she was, the “legal representative” 
of the original Valia Thamburatti [see 
Nagappa Nadar v. Karuppiah Nadar (5)]; 
and Ramasami v. Pedamunnayya (6) she 
was thus bound (if she chose to prosecute 
the suits) to bring herself on the record 
within 90 days of the latter’s death under 
Art, 176, Lim. Act. Mr. Venkatachari 
contends that the suits having been brought 
under O, I, r. 8 when a fresh party applies 
to be substituted on the record, the 90 
days rule does not govern the case, But 
the succeeding Valia Thamburatti as we 
have already held agreeing with his other 
contention, had she chosen to continue the 
suits, would have done so in her own 
right and not in virtue of her being a 
member of the group on whose behalf the 
representative action is supposed to have 
been brought. This being the true posi- 
tion, the suits were in peril of abating and 
the failure to apply on the partof the 
Valia Thamburatti brought into danger 
the Tarwad's right. We must therefore 
hold that her inaction afforded a ‘‘special 
ground” which justified the prosecuting 
of the suits by the surviving plaintiffs. 
The Subordinate Judge’s view therefore 
that apart from the merits of each 
case the four suits should fail cannot be 
upheld. 

Next, Mr. Venkatachari objects to the 
competency of the suits on the ground that 
they were not as regards the plaintiffs 
properly constituted, that is to say, that 
the suits initially were incompetent as 
filed and should therefore be dismissed. 
This argument is founded upon the words 
“the same interest’ in O. I, r. 8. The 
learned Counsel urges that there was no 
community of interest between the Valia 
Thamburatti on the one hand and the 
members of the Kovilagam including the 
three persons who joined with her as 
plaintiffs, on the other. This argument 
proceeds upon a fallacy. A Karnavan may 
have a preferential right as to manage- 
ment, but that does not make the right 
he possesses different to what the other 


fee” 21 L W 21; 86 Ind .Oas. 178; A I R 1925 Mad. 
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611; 17 M L T 186, 


MANAVEDAN V. VEBRAYAN (MADR,) 69 


members possess. Moreover, granting 
that the Karnavan and the other members 
are not in all respects similarly situated, 
what the provision contemplates is, that-he 
has a common interest with those whom 
he claims to represent. In the words of 
Lord Shand, “the plaintiffs must have the 
same interest in the cause or matter of the 
complaint” and secondly they must all 
ask “the same remedy”: Duke of Bedford 
v. Ellis (7) at 15. In that very case, for 
instance, the plaintiffs claimed certain pre- 
ferential rights (that was the common 
interest) but some of them were growers of 
fruits and others of flowers, ete., and these 
differences did not matter. They had a 
common interest and a common grievance; 
that wasall that the learned Lords held 
necessary, Krishna Ayyar v. Pacharyappa 
Chetti (8) (to which one of us was a party), 
which has been relied upon, is not an 
authority for the contrary view. There a 
person alleging tobe a creditor of the 
insolvent brought a suit under O.J,r. 8. 
But heturned out not to bea creditor, and 
it was held that no member of the class 
which he professed to represent was 
constructively a party to the suit. That 
case has clearly no application and the 
objection therefore fails, 

The lower Oourt, as already observed, 
dismissedthe four suits, upholding the 
preliminary objection that the three survive 
ing plaintiffs were incompetent to continue 
them. But onthe merits the learned Sub- 
ordinate Judge held in two suits that 
Melcharaths were binding on the Tarwad ; 
in the remaining two taey were not so 
binding, There were certain charges 
common to all the four suits, such as, that 
the Melcharaths were not granted in good 
faith, that they were obtained by undue 
influence and fraud, and they were not 
supported by consideration. Tnese charges 
the lower Court has found, have not been 
established. We have been taken closely 
through the evidence and as we agrea with 
its conclusion, we do not propose to deal 
with that matter any further, It is suff- 
cient to say that in each of the four cases 
it has been fully proved that the Valia 
Thamburatti received renewal fees or 
Avakasams and no attempt has been madee 
to show that the amounts were inadequate, 
But in regard to the two Melcharaths, 
however, as to which the learned Subordi: 


(7) (1901) 1 A O 1(45); 70 L J Ch. 102; 83 L T 686; 
17 T L R139. : 

(8) (1924) M W N 522; 82 Ind, Cas, 492; AI R 1924 
Mad. 883; 47 M L J 540. ee 
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nate Judge has held that they are not 
binding upon the Kovilagam, he rests 
his finding on certain special grounds to 
which we shall return presently. 

As to O.S. No. 45 of 1926, the lower 
OCourt’s findingis that the Melcharath to 
which the suit relates is valid and binding 
upon the Tarwad. Mr. Sitarama Rao con- 
tends that there was one circumstance fatal 
to this Melcharath not noticed by the lower 
Court, namely that it was granted in 
favour of the Tavazhi of the Valia 
Thamburatti herself. Before attaining to 
that position, she was, as already stated, 
the Karnavathi of the Mukkilal Tavazhi. 
As the document goes, the Melcharath 
was in favour of some members alone of 
that Tavazbi, but it has been admitted in 
the pleadings that the entire Tavazhi was 
intended to be benefited. The learned 
Counsel's argument is this, The Valia 
Thamburatti held a fiduciary character in 
relation tothe Kovilagam. No person should 
in the exercise of her duties, put herself in 
a position in which the obligations of her 
office could not be faithfully discharged. 
The fact that a Karnavan is nota trustee 
in the strict sense of the term makes no 
difference; the rule forbidding the purchase 
of an estate by a person who stands in 
regard to his dealings with it in a fidu- 
ciary relation, is general in its application: 
Peary Mohan Mukherji v. Manohar Mukherji 
(9) and Nugent v. Nugent (10). This, in 
short, is Mr, Sitarama Rao's contention. 
He has to admit, however, that the plea in 
this form was not taken in the Oourt 
below or even in the grounds of appeal. 
Were this a mere question of law, we 
should, in all probability, permit it to be 
raised now even though for the first time, 
But Mr, Venkatachari contends that had 
the point been taken, he would have been 
in a position to show that the family in 
question is so constituted that on a Karna- 
vathi of a Tavazhi attaining the rank of a 
Valia Thamburatti, she no longer continues 
to possess such interest in her Tavazbi as to 
make the doctrine contended for applicable. 
Whether in point of fact this is so or not, 
we cannot say; but we are not prepared to 
dismiss the suggestion as untenable or 
*fantastic. Even on Mr. Sitarama Rao's 
own showing the Melcharath, if granted 
in favour of some members alone, would 


(9) 48 I A258; 62 Ind. Oas. 76; AI R1922 P O 
235; 48 O 1019; 34 CLJ 86; 41ML J 68:14 LW 
104; 23 Bom. LR 913; (1991) M W N 554; 19 A L J 
773; 2 PLT 725; 260 WN 133 30 ML T % 


(P 0), 
"(10) (1907) 2 Oh. 292, 
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not on that simple ground fail; but if 
granted in favour of the whole Tavazhi, it 
would ipso facto be void. This distinction 
he has had to maintain owing to what 
appears to be the accepted usage. Now let 
us look at the history of the Kanom, to ree- 
deem which the Melcharath in question was 
granted, That Kanom was in favour of the 
male managing member of the Thekhu Veetu 
Tavazhi, the grantor being the Valia Tham- 
buratti who had previously belonged to that 
Tevazhi. That male manager assigned the 
Kanom to his wife, whoin turn assigned it 
back to her husband’s Tavazhi. In the 
result, the Kanom enured for the benefit of 
the very Tavazhi to which the Valia Tham- 
buratti had previously belonged. It is not 
without interést to note that the attack now 
directed against the Melcharath is by inter 
alia the Thekku Veetu Tavazhi, This cir- 
cumstance shows that the Court ought not to 
allow lightly a plea of this sort to be taken 
for the first time at the hearing of the 
appeal; nor are we disposed, after the lapse 
of 12 years from the institution of the 
suit, to remit it for fresh trial, We must 
therefore agreeing with the lower Court up” 
hold this Melcharath, 

0. S. No. 49 of 1926.—-The lower Court’s 
finding here is that the Melcharath is valid 
and it has not been, as already said, 
shown to be wrong. Its finding is according- 
ly confirmed. 

0,8. No. 47 of 1926.—As already observed, 
the lower Court has found that the speci- 
fic charges made are unfounded. But 
upon & curious ground it has held that the 
Melcharath is invalid, The grant com- 
prised seven properties (a) six covered by 
a previous Kanom (which incidentally was 
in favour of the wife of the Karnaivan of 
the Thekku Kettu Tavazhi) and (b) one 
item which had been previously held on 
Verumpatiom. The Subordinate Judge 
says that the Metcharath is invalid as 
there has been a “consolidation” (to use 


his language) of the seven items, How 
this idea of ‘‘consolidation” came to be 
entertained, is difficuit tosee. This is a 


novel doctrine for which there is no legal 
support, The learned Judge does not sug- 
gest that there cannot be a Melcharath 
of as Many as seven items; indeed to suggest 
a thing ofthat sort would be contrary to 
reason. Then does the circumstance that 
one item had previously been the subject . 
of a Verumpattom lease, vitiate the trans- 
action? It must be observed that the charge 
is not here (one not infrequently made) 
that the lady granted a premature Melcha- 
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rath with a view to anticipate the income; 
on the contrary, the period of the previous 
.Kanom and the Verumpattom lease had 
expired. What then could prevent the 
manager from granting a Melcharath in 
respect of these seven items? In the case 
of ancient opulent families, (as Sundara 
Iyer, J., points out in his book) the cus» 
tomary modès of enjoying lands is by 
granting Othis or Kanoms and on the expiry 
of the customary period granting Melcha- 
raths (see p.49 of his Treatise on Malabar 
and Aliyasathana Law). As with Kanoms, 
so with Verumpattoms, in tke case of 
Kovilagams, the customary period is 12 
years (see p. 458 of the above book). This 
ground failing, we must hold that the 
‘“Melcharath in question is valid and must 
accordingly uphold it. 

S., No. 1 of 1927—Here the learned 
Judge falla into the same error. But for 
his holding that there has been what he 
terms a “consolidation,” nothing has been 
proved according to him would vitiate the 
transaction. Our remarks in connection 
with the previous case will equally apply 
here. The properties had formerly been 
held under nine Kanows and one Verumpat- 
tom lease, and in each case the period had 
come to an end. As already said, the 
granting of a Melcharath is an ordinary 
act of management, That the Valia Tham- 
buratti exceeded her powers or acted im- 
prudently has not been shown. We must 
therefore uphold this Melcharath also. We 
stated at the outset there were six suils 
filed in the lower Court. Of these, four 
were brought with a view to have thea 
Melcharath set aside. The appeals arising 
out of those four we have just disposed of, 
The remaining two suits are redemption 
actions, O. 8. Nos. 11 and 46 of 1996 
brough cut by the Melcharathdars whose 
Melcharaths are impeached in two of the 
cases already dealt with, namely QO, 8. 
Nos. 45 and 47 of 1926 respectively. Now 
that we have held that the Melcharaths 
are valid, the redemption suits must be 
decreed as a matter of course. In the 
appeal arising out of O. S. No. 46 of 1925 
no question has been raised, which requires 
to be considered, 

Then as to O, 8. No. 11 of 1926, some sub- 
sidiary questions have been raised which 
may be briefly disposed of. Mr. Sitarama 
Rao contends that the lower Oourt was 
in error in disallowing the value of im- 
provements (amounting to Rs. 78-9-4) in 
respect of portions of items Nos.8 and 25 
(see paras. 135 and 144 to 148 of the 
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lower Court's judgment), The learned 
Judge observes that P. W. No. 2 was 
candid enough to say that he was not 
Personally aware that improvements had 
been effected, In regard to item No, 95 
the claim is that a part of it was reclaim- 
ed from seed-bed into one crop land. In 
the original document it is described as 
seed-bed land and according to the Commis- 
sicner’s report, it was when he saw it, one 
crop land. Itis not alleged that the im- 
provement which the Oommissioner has 
observed was effected by the Jenmi or the 
Melcharathdar It is immaterial that ora] 
evidence is lacking in regard to the con- 
version, for the Commissioner has stated 
from personal observation what the pre- 
Sent state of the plot is. We must hold 
that the claim to improvements in respect 
of this item, amounting to Rs, 303-15-2 
has been made out. As to item No. Sit 
is Claimed that a part was converted from 
Paramba into single crop land and an- 
other part from Psremba into seed-bed 


land. Our remarks in respect of item 
No. 25 apply to this plot also. We must 
hold that the claim to improvements 


amounting to Rs. 276-6:2 and Re. 206-4-0, 
in respect of the two portions of this item, 
has been made out. 

Then some question has been raised as 
to the price of paddy. The Judge has 
awarded 14 annas per para, though it is 
common ground that no evidence has been 
adduced regarding the rate. Mr. Sitarama 
Rao urges that in the absence of evidence 
no higher rate than 8 annas per para (the 
rate fixed .in the documents) could be 
awarded. Both Oounsel very properly 
(if we may say so) have agreed to ths rate 
being fixed at ll annas a para, and we 
accordingly fix that rate. The amount to 
be allowed under this kead is therefore 
Rs. 3,900-8-10. The result is that instead of 
Rs. 5,12d-12-4, in the lower Court’s decree 
in regard to arrears of rent a sum of 
Rs. 4,065-14-2 will be awarded to the 
plaintiff. 

Lastly, a question has been raised as to 
the costs of this suit, The Court below has 
held that the defendants should bear their, 
own costs and in addition pay the 
plaintiff's costs also. It is well established 
that a mortgagee in a suit for redemption or 
foreclosure has a right to his general costs 
of suit, unleas he has forfeited them by 
some improper defence or other miscone 
duct. The contract between mortgagor 
and mortgagee, it has been held, makes 
the mortgage a security not only for the 
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Principal and interest and such ordinary 
charges and expenses usually provided for 
by the instrument but also for the costs 
properly incident to a suit for foreclosure 
or redemption: Cotterell v. Stratton (11) at 
p. 302 and Krishnasami Vv, Ramasami (12). 
The only question then is, have the morte 
gagees forfeited their costs by reason of 
their untenable defence in regard to the 
Melcharath. The two suits, one relating to 
redemption and the other to the Melcharath, 
were tried together. The mortgagees were 
made to pay the costs of the Melcharath 
suit and there seems no reason why they 
should again be mulcted in costs in the 
redemption suit. Moreover, the costs ins 
curred in the latter suit on account of their 
improper defence are negligible. We 
think justice will be done by our holding 
that the defendants should bear their own 
costs and pay only Rs. 250 out of 
Rs, 1,826-8-0 of the plaintiff’s costs, for 
which entire amount the lower Court bas 
made them liable (see the decree at p. 58, 
pleadings in Appeal No. 192 of 1931). We 
make an order accordingly. 

In the result, Appeals Nos. 436 (O. §, 
No. 45 of 1926), No. 437 (O. 8, No. 46 of 
1926), No. 438 (O, 5. No. 49 of 1926), No. 439 
(O. 8. No. 47 of 1926) and Na. 440 of 1931 
(O. B. No. 1 of 1927) are dismissed with 
costs. As regards Appeal No, 192 of 1931 
(0O. S, No. 11 of 1926), the lower Oourt's 
decree is modified as indicated in this 
judgment and in the appeal here we make 
the following order as to costs, the appel- 
lant shall pay the respondent printing 
charges alone. 

N.S. Order accordingly, 
(11) (1872)8 Oh. A 295 (302); 42 LJ Ch, 417; 28 L T 
218; 21 W ht 234-37 P4 

(12) (1911) 1 M W N £8; 8 Ind. Oas. 763; 35 M443 
9M LT 131; (1911)1 MW N89. 
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of—Essentials to be proved in auch a suit— Person 


instigating false and malicious prosecution, whether 
liable— Tort. 

In a suit for damages for malicious prosecution 
the jadgment of the Magistrate discharginge the 
accused is, admissible only for showing that the 
proceedings terminated in favour of the plaintiff, 
But it isnot evidence that the prosecution was 
false and malicious, for a Civil Court ‘must, in its 
own proceedings, form its own judgment and cannot 
rely upon the reasons and opiniong of the Magis- 
trate given for his decision. The decision itself 
only is material. 110 Ind. Oas. 413 (1), relied on. 

In such a suit it is not necessary for the plaintiff 
to prove his innocence. He must prove that the 
prosecution terminated in his favour. He must 
also prove that he was prosecuted by orat the in- 
stigation of the defendant, that the prosecution was 
instituted without any reasonable and probable 
cause and that it was due to the malicious intention 
of the defendant, 

Where it is clearly proved that the person did 
with the necessary knowledge and intention insti- 
gate the false and malicious ‘prosecution and is 
responsible for it, he is liable for damages and it 
matters little that he was too careful to come as a 
witness in the box but preferred to work behind the 
curtain. Heis in truth the real prosecutor; the 
nominal prosecutor being merely his tool, 95 Ind. 
Oas. 329 (2) and Gaya Prasad v. Bhagat Singh (3) 
relied on. 


F. A, against the judgment and decree 
of the First Class Sub-Juadge, Hyderabad, 
dated March 8, 1937. 


Mr. Dipchand Chandumal, for the Appel- 
ant. 


Mr, Kimatrai Bhojraj, for the Respon- 
dents. 


Davis, J. C.—This is an appeal against 
a judgment of the First Class Subordinate 
Judge, Hyderabad, decreeing the plaintiff*s 
suit fur damages for malicious prosecution 
and awarding Rs. 1,000 damages. There 
were three defendants: defendant No 1, 
Dayalmal Ganumal was ex parte; defen» 
dant No.3 Malomal Kodumal is dead, and 
the appellant Issardas is defendant No. 2, 
a supervising Tapedar. The prosecution 
which is the subject of this suit took place 
upon a complaint made as long ago as 
March 7, 1932, and the offence to which 
the complaint related was alleged to have 
been committed on February 23, 1932, 
Theree points only were taken in argument 
before us. Firstly, it was argued that it is 
not proved that the prosecution was a false 
and malicious prosecution apart from the 
judgment of the Magistrate who discharged 
the plaintiff and his co-accused on which 
Judgment the learned Judge has wrongly 
relied; secondly, it was not proved that the 
appellant took any part in the prosecution; 
he was notthe complainant, the actual proe 


as 
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secutor, and it is only the actual prosecutor 
who can be held liable in damages in tort, 
and thirdly, that the amount of damages is 
excessive. 

So far as the first point is concerned, we 
think it proved, apart from tbe opinion of 
the Magistrate, that the plaintif was made 
the subject of a false and malicious pro» 
secution. There are apparently two facticns 
in the panchayat of which the plaintiff and 
the defendants are members. Some few 
months before the complaint on which 
these proceedings are based, defendant 
No. 1 filed a complaint against the plaintiff 
and others for defamation arising out of 
trouble in the panchayat, and the appellant 
was cited asa witness, and that complaint 
aswell as the complaint in these proceed- 
ings seem partof this faction dispute in 
the panchayat. The witness Hotumal 
Seems to confuse the two cases and says 
that the defendants were fined by the 
panchayat on account of tke two cases and 
that, in the defamation case, Issardas the 
present appellant and Mulomal defendant 
No. 3, pressed him to give evidence but he 
refused. He is connected by marriage with 
both the appellant Issardas and Mulomal. 
Regarding the position and status of the 
plaintiff, there is much in the complaint, 
from which these proceedings arise, 
which is obviously false. The plaintiff 
is a man of 40 years of age, a Hindu and 
a zamindar paying Rs. 1,000-1,100 assess» 
ment, Rs, 100 income tax; he is Chairman 
of the School Board Muhammad Khan 
Municipality and a Municipal Councillor ; 
yet he is said to have taken part in a raid 
on the house of one Lalibai on the night of 
February 23, 1932, to force Lalibai to marry 
one Ghanumal, to have been armed 
with a gun and to have taken part 
in the binding and beating of this 
Lalibai. It might, of course, be 
true, but it sounds highly improbable and 
on the particular facts of this case, itis 
proved by the evidence of witnesses present 
at the enquiry held by the panchayat in 
the affair, summoned at the instance of 
defendant No. 1, who protested that what 
he had done he had done only at the 
instigation of accused, the appellant cone 
fessed his guilt to what was, in the circumst- 
ances of the case, clearly a charge that he 
had knowingly and in malice been rese 
ponsible for this false case against the 
plaintiff. As often happens, a man who 
will swear falsely in Oourt will fear to do 
so before his panchayat, Not only is there 
the evidence of the plaintiff that the appel- 
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lant confessed before the panchayat and 
paid with his two co-accused Rs. 100 fine 
which is recorded in the books of the 
panchayat, Ex. 185, and wesee no reason 
to reject the evidence of the plaintiff, 
there is the evidence of other members 
of the panchayat, whose evidence there is 
no reason to reject, to the same effect. 
There is the evidence of Nenumal, Melhu- 
mal the Mukhi of one of the panchayats 
Hotumal, Hiromal and Udhomal; yet the 
appellant calls not one single member of 
the panchayat in his defence. He does 
not even openly deny the charge against 
him and endeavours to explain the payment 
of the fine, a fact which cannot be disputed, 
by saying that it was paid to feed the 
panchayat. This may be so, bat it was 
nevertheless a fine and was used in this 
way tO meet expenses, 


The judgment of the Magistrate dis- 
charging the accused is, in cases of this 
sort, admissible only for showing that the 
proceedings terminated in favour of the 
plaintiff. This is not disputed, but it is 
not, as the learned Subordinate Judge 
finds, evidence that the prosecution was 
false and malicious, for a Civil Court must, 
in its own proceedings, form its own judg- 
ment and cannot rely upon the reasons and 
opinions of the Magistrate given for his 
decision, The decision itself only ig 
material Shubratt v. Shamsuddin (1). It is 
not necessary for the plaintiff to prove 
his innocence. He must prove that the pro- 
secution terminated in his favour. He 
must also prove that he was prosecuted by 
or at the instigation of the defendant, that 
the prosecution was instituted without any 
reasonable and probable cause and that 
it was due to the malicious intention of the 
defendant, But all these facts are proved 
in our opinion by the plaintiff. But it is 
then argued that the appellant was not 
himself the prosecutor; he was not the 
complainant; but a suit will lie as well 
against the instigators of the false and 
malicious prosecution, and where, as in 
India, men of this sort so often work 
behind the curtain, the remedy would be 
robbed of much of its effectiveness ifa man 
were ableto put up a dummy prosecutor 
and escape all civil liablity because he 
would not go himself in the witness-box 
but worked more dangerously and effectively. 
through others, and in the Privy Council 


(1) 50 A 718; 110 Ind, Oas. 413;26 A LJ 439; AT 
R 1928 All. 337, l 
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ease in Balbhaddar v. Budri Sah (2) their 
Lordships say, after referring to proof of 
the fact that the proceedings terminated 
in favour of the plaintiff; 

“That opened the way for the proof of the next 
proposition, that the respondents _had instigated 
the proceedings maliciously and without probable 
cause.” 


In Gaya Prasad v, Bhagat Singh (3) one 
Bhagat Singh was not the original com- 
plainant upon which the _ prosecution 
was based, This was one. Imameud-din 
Shah but he worked with Bhagat Singh and 
it was Bhagat Singh who subsequent to the 
original complainant gave the name of the 
plaintiff to the SubeInspector, and the 
plaintiff was in consequence added as an 
accused. Moreover, these two men took a 
prominent part in the proceedings in the 
Courts and instructed Oouusel. Their 
Lordships in rejecting the defence that the 
defendant Bhagat Singh could not be made 
liable in a suit for malicious prosecution, 
because it was not he but the Sub-Inspector 
who was the actual prosecutor said : 

“Tt would be a scandal if the remedy provided by 
this form of action were not available to innocent 
persons aggrieved by such unfounded charges.” 

But, it is argued, in Gaya Prasad v, 
Bhagat Singh (3)the defendants took part 
as witnesses, while here the appellant did 
not; but if it is clearly proved that he did 
with the necessary knowledge and intention 


instigate the false and malicious prosecution. 


and is responsible for it, it appears to us 
it matters little that he was too careful to 
come as a witness in the box but preferred 
to work bebind tbe curtain. He was in 
truth the real prosecutor; the nominal 
prosecutor was merely his tool, Wethink 
therefore it is clear that the appellant has 
been properly found liable in damages to 
the plaintiff. 

There remains only the question of the 
quantum of damages. This has not been 
seriously contested by the learned Advocate, 
The Judge bas fixed the sum at Rs. 1,000, 
Rs. #00 for expenses directly incurred in 
meeting the false and malicious charge 
and Rs. 200 for damage dons to his good 
fame. The learned Judge reduced the 
plaintiff's claim for expenses incurred in 
his defence from Rs, 2,056-13-6 to Rs. 800, 
. ewhich the appellant himself admitted was a 
sum which must have been spent, The 


(2) 1 Luck, 215; 95 Ind, Oas. 329; A IR 1926 
°P O46; 290 O 163; 24 A L J 453; 3 OW N 499; 
430 LJ 521; 28 Bom. L R 921; (1926) M W N 482; 
51 ML J 42; 30 OW N 868:7 P L T591 (PO). 
(3) 30 A. 525; 351 A289; 11 O O 371; 12 C WN 1017; 
10 Bom. L R 1080; 18 ML J 394; 5 A L J 665; 14 Bur. 
L R3i& 8 OLJ 337;4 M LT 204 (PO). 
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appellant will not therefore be called upon 
to pay for such luxury in the matter of 
Counsel as when, for instance, 4s the 
learned Advocate points out, the platutiff 
thought it only wise and prudent to engage, 
as a second Counsel, a Muhammadan 
gentleman when -the Magistrate was a 
Muhammadan. We think that the learned 
Subordinate Judge was ‘correct in his 
ultimate conclusions, and we dismiss the, 
appeal with costs accordingly. 


D, Appeal dismissed. 
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NAGPUR HIGH COURT : 
Oriminal Revision Application No. 209 
' of 1939 - 

October 4, 1939 
. Niycal, J, 
JAGANNATH PRASAD SURAJ 
PRAKASH VERMA— AcousgEp— 
APPLIOANT 
Versus 


EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), sg, 112, 
108— Preliminary order under 3. 112, requirements 
of— Proceedings under 3. 108 for speeches offending 
against s. 153-A, Penal Code (Act XLV of 1860)— 
Previous speeches made by speaker, if admissible 
under s. 14, Evidence Act (I of 1872)—Penal Code 
(Act XLV of 1860), s. 153-A—Scope. 

Section 112, Criminal P. O., does not contemplate 
that the allegations of fact constituting the infor- 
mation should be embodied in the preliminary 
order. That section provides for a preliminary 
order to be passed in proceedings started under 
gs. 107, 108, 109 and 110 and contemplates that the 
order should contain as much of theinformation as 
would be sufficient to enable the party to know 
under which ofthe several sections or which part 
of any one of them he is proceeded against. The 
preliminary order under s. 112, Oriminal P. O., need 
not contain more than an indication of the parti- 
cular offence which is sought to be prevented. fp, 
78, col. 1.] 

[Case-law referred to.] 

Where proceedings are started against a person 
under s. 108, Criminal P. O., in respect of certain 
speeches made by him offending against s. 153-A, 
I. P. O., the previous speeches made by such per- 
son are admissible in evidence under s. 14, Evi, 
Act as his state of mind reflected inthe previous 
speeches would be highly material in determining 
the speaker’s intention in delivering the questioned 
speeches. [p. 77, col. 4 

[Oass-law referred to. 

Limits of person's freedom of speech stated. 


Or. R. App. of the order of the Oourt of 
the eae Judge, Nagpur, dated May 2, 
1939. 


Mr.B. R. Mandleker, for the Applicant. 


Mr, W.R. Puranik, The Advocate-Gene- 
ral, for the Crown. , 
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Order.—The applicant J, P, Verma was 
ordered to execute a bond under s. 108 ‘b), 
Oriminal P. ©., for Rs, 200 to be of good 
behaviour fora year. He having declined 
to execute the bond, was ordered to be 
detainedin prison for one year unless he 
executed the bond earlier. His appeal was 
dismissed and he has moved this Court in 
revision, 

The proceedings under s. 108 (b), Criminal 
P. O. were initiated against him on a formal 
complaint by the Oity Superintendent of 
Police, Nagpur, made on March B, 1938. The 
gist of the complaint was that the appli- 
cant, who wasthe Secretary of the Hindu 
Mahasabha, Nagpur, was in the habit of 
delivering speeches which were deliberately 
calculated to promote feelings of hatred 
and enmity between the Hindus and 
Muslims and that in view of the tension 
arising from acute political controversies 
between the adherents of the Hindu Sabha 
and the Muslim League as well as other 
specified incidents, there wasa likelihood 
of an imminent breach of the peace unless 
prevenlive action was taken against him. 
To support the complaint copies of three 
speeches delivered on January 12, 1938, 
January 31,1938, and February 14, 1938, 
were filed. Copies of seven earlier speeches 
were also produced to throw light on the 
Intention of the speaker. 


On behalf of the applicant igs presented 
a lengthy and vehement argument which 
spares no conceivable angle of attack 
against the order. The legality of the 
entire proceedings including the final order 
is challenged on the ground that the pre- 
liminary order made under s. 112, Oriminal 
P. O. was defective in its failure to disclose 
the substance of ths information laid against 


the applicant. The order runs as follows: 

‘Whereas from the complaint of the Deputy 
Superintendent of Police, Nagpur Oity, 1 N. V. Joshi, 
Additional District Magistrate, Nagpur, have been 
informed that J. P. Verma.........has been dissemi- 
nating by means of speeches matters promoting 
enmity and hatred between Hindus and Mussalmans 
the publicationof which is punishable under s. 153, 
I, Pe, 0," 


One fails to sea what more could have 
been stated in the preliminary order to cons 
veyto the party concerned the substance 
of the information beyond indicating that 
he had been making speeches of a character 
which would justify .an action against him 
under el, (b) of s. 108, Criminal P.O. There 
has indeed been some divergence of judicial 
Opinion and I may briefly refer to the 
relevant decisions, In Kalia Goundan Y, 


JAGANNATA PRABAD v. EMPEROR (NAG.) 


15 


Emperor (1) the order contained nothing 
more than the statement that there existed 
a faction and there wag a likelihood of 
breach of the peace. There was no 
abstract of facts upon which the Magistrate 
could reasonably proceed against them and 
there was no material from which the 
counter-petitioners could possibly know the 
case they had to meet, Pandalai, J., set 
aside the nal order not on the ground that 
the preliminary order was void and incur- 
able but on the ground that it had occasion- 
ed failure of justice. In Parsodan v. King- 
Emperor (2) there was an omission to state 
the term of restriction as required by the 
proviso (a) tos.4 of the Burma Habitual 
Offenders Act so that the defence made 
no attempt to produce evidence on the 
question of restriction although there 
were several witnesses who were willing to 
become sureties for good behaviour. In 
Ujagar Singh v. The Crown (3) the party 
Concerned was prepared to execute the 
bond and the Magistrate made a defective 
order under s, 112, Criminal P. O. and only 
examined one witness, In Ranga Reddi v, 
Emperor (4) the importance of giving notice 
ofthe information in clear specific terms 
was stressed for the reason that such infore 
mation is usually of a conddential nature 
which the party has no means to know 
otherwise than from the terms of the preli- 
minary order. In Empzror v. Nihal (5) the 
preliminary order did not contain any 
more substance of information than that 
the persons produced before the Magist- 
rate were habitual thieves, burglars and 
cattle lifters and that they associated with 
bad characters. That obviously gave them 
not the slightest intimation as to what were 
the grounds on which the description of 
their character was based. The view did 
Commend itself to the Oudh Judicial Oom- 
missioner’s Court as will be evideat from 
Emperor v. Ram Ghulam (6). In that case 
it has held that it was sufficient to specify 
that portion of the clause of s. 110, Griminal 


(1) 59M LJ 887; 127 Ind. Cas, 652; (1930) M W N 
628; 32 L W 320; AI R 1930 Mad. 859; (1930) Or. 
Oae. 1035: Ind. Rul. (130) Mad. 1036; 32 Or.L J 
27. 

(2) 2R 524; 65 Ind, Oas. 33; AI R1925 Rang.. 
69; 26 Cr. L J 417. ee 

(3) 10 L 155; 117 Ind. Cas, 807; AIR 1929 Lah. 
504; 30 Or. L J 839; 30 P L R 694; Ind. Rul. (1929) 
Lah. 695. 

(4) 43 M450; 55 Ind. Oas. 722; 38M L J 97; 11 ‘L 
W 331; 21 Or. L J 354; (1920) M W N 398, 

(5) 49 A 5; 99 Ind. Cas. 44; L R 7 A 165 Or; 24 
A L J 908: AJ R1926 All. 759; 28 Cr. -Ld 9, 

(6) 2 Luck. 157; 103 Ind. Oas. 792; 280r.L J 
744, ALR 1927 Oudh 306; 8A IOr R394,- . 
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P. O. which has applicable to the particular 
case. In a later case of the Allahabad High 
Court a Bench of two Judges unhesitatingly 
accepted this view as correct. Emperor 
v. Chandan (7). In Bhutnath Ghosh v. 
Emperor (8) the two learned Judges of the 
Bench who differed in opinion on the 
question whether the Magistrate’s order was 
to be affirmed or not, were unanimous in 
the view that the words ‘substance of infor- 
mation’ occurring in s. 112, Oriminal P. 0. 
did not mean details of the information. 
They agreed that the expression only 
meant such information as would enable 
the party to know under what clause of 
s. 110, Oviminal P, C. he is charged 
and thatit did not contemplate that the 
order should set out tke particulars in the 
manner of a charge drawn up at a trial. 
The preponderance of judicial authority 
is in favour of this view. It must be 
observed that even in the two Madras cases 
cited above the learned Judges made it 
clear that the preliminary order itself 
_ would not be illegal and void on account 
cÍ the omission to mention the necessary 
particulars but that the final order is liable 
to be set aside if the defect in the prelimi- 
nary order appears to bave resulted in pre- 
judice to the party affected by it. 

In my opinion, s. 112, Oriminal P. O., 
docs not contemplate that the allegations of 
fact constituting the information should be 
embcdied in the preliminary order. That 
section provides fora preliminary order to 
be passed in proceedings started under 
ss. 107,108, 109 and 110 and contemplates 
that the order should contain as much of 
the information as would be sufficient to 
enable tke party to know under which of 
the several sections or which part of any 
one of them he is proceeded against, When 
a Magistrate receives information that a 
particular person is likely to commit breach 
of the peace, or to do any wrongful act, 
or that he dieseminates by writing cr 
speeches matter which is seditious or cal- 
culated to excite communal! hatred or that 
he is a habitual robber cr house-breaker, 
the Magistrate has to satisfy himself that 
the information is supported by evidence. 
If he is satisfied, then alone, he would make 
ethe preliminary order. That order is meant 
to intimate to him the general nature of 
the case against him to ‘give him an idea 
" (7):52 A 448; 124 Ind, Oas. 40; A IR 1930 All 
274; Ind, Rul. (1930) All. 472; (1930) A LJ 389: 31 
Or. LJ 627. 

(8) .57 0-503; 124 Ind, Cas, 71; 330 WN 852; A 
7 rot Cal, 739; 31 Or, L J 614; Ind. Rul. (1930) 

al, 391, 
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a3 to what the witnesses would testify 
against him, The proceedings under 


Chap. VIII, are intended to prevent commis- 
sion of offences in future and not to punish 
those already committed. They must theres 
fore be distinguished from trials. It is 
for this reason that s. 117 (2), Oriminal 
P. C., dispenses with the negessity of fore 
mulating a charge. The object of the en- 
quiry is to find whether the person against 
whom information is received is of a par- 
ticular character and whether he is likely 
to commif any of the offences specified in 
ss. 107 to 110, Criminal P.O. All that is 
material for him to know isthe nature of 
the offence whichit is feared he would 
commit if not prevented in time, It logi- 
cally follows that the preliminary order 
under s. 112, Criminal P. O., need not con- 
tain morethan an indication of the parti- 
cular offence which is sought to be prevent- 
ed. 
So far as the present case is concerned, 
there is no ground whatever for any grieve 
ance on this account. The proceedings 
were initiated not on any confidential in- 
formation but ona written complaint which 
set forth all the facts and circumstances 
necessitating the preventive action. The 
Magistrate examined the complainant and 
recorded his statement before making the 
preliminary order, The applicant cross- 
examined the complainant as well as 
the Police Reporter at inordinate length 
and he filed a written statement covering 
more than 8 sheets. In the whole course of 
the protracted proceedingsthere is not a 
trace of any prejudice caused to him. 

It was unnecessary and altogether im- 
practicable to incorporate in the prelimi- 
nary order the impugned passages from his 
speeches. Under s. 108, Oriminal P. O. - 
the Magistrate received information that 
the applicant was a person who orally dis» 
seminated matter which was calculated to 
excite communal hatred and ill-will. The 
Magistrate had to decide from the speeches 
whether or not he wasa man of that des- 
cription. The question whether or not the 
mischievous consequence apprehended - by 
the complainant would follow from the 
series of public speeches which he had de- 
livered had to be decided from the general 
tone and the trend of the speeches as a 
whole, The applicant himself could not be 
unaware of the effect of his speeches as 
understood by the authorities since he had 
been already twice warned about them. 

The complaint was based on three speeches 
delivered on January 12, 1938, January 31, 
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1938 and February 14, 1938. The first 
speech was made in support of a resolution 
expressing disapproval of certain statement 
issted by Mr, Jawaharlal Nehru in answer 
the demands formulated by Mr. Jinah. 
The two other speeches were made in the 
course of a programme of 60 meetings which 
the Hindu Mahasabha had planned to proe 
mote social and economic boycott of the 
Muslims as a counterblast to the movement 
started by the Muslim on the initiative of 
Raja of Mahmudabad who called on the 
Muslims to take a vow to purchase things 
from Muslim manufacturers and shops 
without distinction of country or race. The 
copies of speectes made on May 6, 1937, 
August 15, 1937, September 1,1937, Septem- 
ber 2, 1937, September 23, 1937, October 
14, 1937 and October 18, 1937, were filed 
to prove the speaker's state of mind re- 
flected in the questioned utterances. The 
applicant contends that the previous speeches 
were not relevant and ought to have been 
excluded from evidence. In Secretary, Bar 
Association, Lahore v. Emperor :9), previous 
speech was excluded but in Om Prakash 
v. Emperor (10', Chamupati v. The Crown 
(11) and Chidambaram Pillai v, Emperor 
(12), the previous speeches were held adə 
missible, In Narayan Kashinath Vaidya 
v. Emperor (13), Drake-Brockman, J. O., 
was inclined to adopt the latter view. In 
Secretary, Bar Association, Lahore v, Em- 
peror (9), no reason was assigned for hold- 
ing the previous speech inadmissible ; on 
the other hand, in the cited cases, reliance 
was placedon s, 14 of the Evi. Act, That 
section admits-proof of facts which serve 
to show the existence of a state of mind 
such as intention, ill-will or good-will ete., 
subject to the condition that the fact must 
show that the state of mind exists, not 
generally, but in reference to the particu- 
lar matter in question. Among the illus- 
trations appended to the section, illustration 
(e) is material for the purpose of the pre- 
sent case. It saysthat when A is accused 
of defaming B by publishing an imputa- 
tion intended to harm the reputation of 
B, the fact of previous publications by A 

(9) AIR 1932 Lah. 559; 139 Ind. Cas, 696; Ind. 
Rul. (1932) Lah. 606; (1932) Or. Cag. 713; 33 Or. L 
J 831; 33 PLR 911. 

(10) A IR 1930 Lah 867; 12/ Ind. Qas. 209; 31l 
a ra 1182; Ind. Rul, (1930) Lah. 833; (1930) Or. 
as. ‘ 

(11) 13 L 152; 142 Ind. Cas. 792s A I R 1932 Lah. 
99; (1932) Cr. Cas, 119; 33 P L R 431; Ind. Rul. 


(1933) Lah. 297; 34 Or..L. J 473 (S B). 
(12) 32 M 3; Lind. Gas. 223;5 M LT1;90r. L J 


08, 
(13) 1 N L J 225, (244). 


JAGANNATH PRASAD v, HMPEROR (NAG,) 


77 


respecting B showing ill-willis relevant as 
proving 4’s intention. The previous speeches 
would thus appear to be admissible. It is, 
however, urged that the topics on which 
the applicant made the three speeches in 
question were not the same as those on 
which he had spoken inthe past, The argu- 
meni is specious but not sound. The appli- 
cant as the Secretary of one communal 
organisation was carrying on a propaganda 
against another communal organisation. 
In the orations of a public speaker like 
the applicant the matter spoken does not 
easily give a clue to the subject. The topics 
were all connected with the outstanding 
matters in controversy between the two come 
munities and ths speeches were all of the 
stereotyped form delivered in the same 
strain. The object of all the harangues 
was either to ventilate the communal griev- 
ances or to express disapproval of certain 
actions of the opponents. Exhortations to 
the Hindus and protests against ths actions 
and policies of the Muslim leaders formed 
the common featureof all the speeches“ 
The subjects of the three critical speeche® 
were of the same kind as those of the pre- 
vious speeches as they boreon some as- 
pect or other of the standing communal 
controversy. Consequently the state of mind 
reflected in the previous speeches would be 
highly material in determining the speaker's 
intention in delivering the three questioned 


speeches. The Courts below were right 
in taking into consideration the pre- 
vious speeches, all of which except 


the firat, were delivered in close succes- 
sion within six months prior to the question: 
ed ones. 

The attack is next directed against the 
reporter (P. W. No. 2). In the first instance 
it is urged that in view of the Police re- 
gulations (Police Manual, page 449 of 1937 
and page 436 of 1931) he had no right to 
attend and take notes of speeches de- 
livered at a private meeting. The meet- 
ings, it is admitted, were held in the open 
air at a place which was accessible to 
the public and attendance to which was 
not restricted by tickets. Even on the 
assumption that the meeting was private 
the irregularity committed by the reporter 
can in no way affect the fidelity of hig 
report. It may be pointed out that neither 
the notes made by this witness nor his re- 
port of the reconstructed speech or part 
of it are relevant by their own force. 
The substantive evidence is the oral testi- 
mony of the reporter and these documents 
become admissible because they were used 
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to refresh his memory under s. 159, Evi. 
Act. Jt is too late now to deny the truth 
of the report of the speeches. The ap- 
plicant, in bis long written statement, only 
questioned the interpretation put on his 
speeches but did not challenge the truth 
of the reports. It is true that the reporter 
did not take down the entire speech but 
as required by the Police regulations he 
took notes of important passages. Accor- 
ding to him he recorded nearly 70 per 
cent. of the words spoken. Both the 
Courts below have dealt withthe conten» 
tion at length and the applicant must be 
held bound by the finding that the ree 
ports of the speeches were faithful and 
true. Nor do I see any force in the con- 
tention that the prosecution ought to have 
examined some members of the audience to 
confirm the official reports of the speeches 
and that the defence witnesses were not 
allowed to be examined. No witness 
would have been able to recollect even 
the substance of the speeches many months 
later in the Court and no useful purpose 
could possibly have been geryed. The 
applicant wished to examine 91 witnesses 
drawn from all quarters of this vast 
country of whom 73 witnesses were rightly 
disallowed as their examination was ob- 
viously intended to harass the complainant 


and delay the proceeding. In the end the. 


applicant examined only two witnesses 
whose evidence was inconsequential and 
refrained from examining even a single 
listener of his speeches to disprove the 
truth of the official report. 

It is urged that on a perusal of the 
speeches in a free, unprejudiced and 
generous spirit, they would be found to 
be quite unexceptionable. It is claimed 
that they contained an exposition of the 
views and sentiments of the Hindu public 
on matters Vitally affecting their communal 
and political interests and although the 
criticism of the principles and policy of 
the Muslim League and the spinless if not 
servile attitude of the congress towards the 
Muslim leaders was couched in strong 
terms, there was no intention to promote 
hatred or inimical feelings towards the 
Muslim community, They purported only 
to register the protest of the Hindu com: 
utunity against the injustice wrought by 
the communal award. The tenor of the 
speches themselves negatives the dignified 
construction which the learned Oounsel for 
the applicant desires to be put upon them. 
It is true that the speeches should be read 
as a whole to judge the nature of the effect 
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on the listeners. There is not a single 
piece of argument or intelligible principle 
traceable anywhere in them to enlighten 
any body on the issues involved inthe 
controversy. They are charged with plenty 
of passion which vents itself in the form 
of bitter attacks, vituperation and ridicule 
of the Muslim community. The scandalous 
delineation of Mr. Jinah, the derisive refere 
ence to Mr. Natiq, the contemptuous 
description of Mr. Shariff and the perversion 
of Hon'ble Mr, Nuri's speech were meant 
to hold up before the audience the spe- 
cimens of what the Muslim community was 
capable of producing. The harrowing 
description of persecution in Muslim States, 
of the Muslim aggression and atrocities, 
and the exhortation to kick them out of 
India could have no other effect than to 
excite feelings of hatred against the Muslim 
community, The tenor of the previous 
speeches throws a clear light on the inten- 
tion of the speaker and confirms the 
conclusion that his object in making these 
Speeches was to promote ill-will and enmity 
against the sister community, His exhi- 
bition of the Mahar girl (alleging what was 
found to be false viz. that she had been 
raped by a Muslim) was thoroughly ill- 
conceived. It is unnecessary to repeat 
here the silly and vulgur insinuations made 
against the Muslim community, which no 
public speaker having any sense of res- 
ponsibility and decorum, would have 
uttered. I fully agree with the Courts below 
that the impugned speeches were intended 
to promote feelings of hatred and contempt 
against the Muslims as a class, i 
It is contended that in view of the 
attitude taken by the Muslim leaders and 
their activities, the Hindu Sabha had to 
express its views and adopt counters 
measures. It is true thatthe applicant at 
the first meeting spoke in support of a 
resolution and the two other meetings were 
held to counteract the economic movement 
sponsored by the Raja of Mahamudabad. 
It must be observed that the objection is 
not directed against the holding of the 
meetings but against the manner in which 
the applicant spoke at them. In such cases 
the truth or the halftruth of what was 
spoken is no answer, It is obvious that 
such intemperate language used with 
unrestrained license asthe speaker in this 
case did, is calculated to bring ‘into cone 
tempt not only the speaker but als» the 
organisation which he respresents. Many 
a good cause is damaged by bad advocacy. 
Under a democratic constitution freedom 
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of speech is a cherished privilege ofyevery 
citizen but, it must not be overlooked, that 
freedom is meant to be enjoyed ina man- 
ner ‘consistent with the maintenance of 
peace and order which are the primary 
conditions of the very life of the body 
politic. It is therefore incumbent on every 
speaker, however ardent in the propagation 
of his politic’l or other views, to bear in 
mind the obligation which he owes to him- 
self as a citizen. He has therefore to eschew 
such mode of expression as is likely to 
‘nflame human passions, which, when 
aroused in the sphere of communal con- 
troversies are proved by experience to result 
in clashes and broken heads. Freedom un- 
restrained by discipline spells its own 
ruin. 

It is suggested that as the speeches 
did not offend against s. 153-A, I. P. 
O., the Congress (Provincial) Govt. could 
not openly grant sanction to prosecute the 
applicant and that it therefore inspired 
the Police to launch these proceedings to 
silence public criticism of the Oongress 
policy in respect of the commuual problem. 
I should not have noticed this argument 
had it not been seriously pressed as it was. 
It smacks of party wrangling. It must be 
well known that the law Court is not the 
place to seek redress in party disputes. 
The proper forum is the electorate. Neither 
the Police, nor the Magistrates, nor the 
Judges are concerned with the policy of 
the Govt, any more than that of the 
Municipal Ocmmittee or the Railway Ad» 
ministration. 

Lastly it is urged that the duration of 
the order was unduly long, The period of 
one year was fixed presumbly in view of 
the announcement of t 0 speeches which the 
subsequently altered circumstances rendered 
unnecessary. The learned Sessions Judge 
notes that the applicant's speeches delivered 
after the institution of these proceedings 
were moderate in’ tone. The applicant 
has been in jail since January 3, 1939 and 
has voluntarily chosen to serve his sentence 
asif it was one of rigorous imprisonment. 
He has thus virtually subjected himself to 
punishment which would be awarded for 
offence under e. 153-A, I. P. O. His 
speeches were delivered in the heated 
atmosphere of a controversy which is now 
dead. Considering these circumstances I 
reduce the pericd of the duration of the 
order from one year to a pericd which will 
expire on October 7,.1939. 

8. Arplication partly allowed, 
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BOMBAY HIGH COURT. 
Letters Patent Appeal No, 18 of 19.8 
October 11, 1939 
WASSOODEW AND INDARNARAYEN, JJ, 
VAIJAYANTAPPA SHIRSAPPA IJARI 
AND CTAERS—APPILLANTS 
versus 
ANASUYA WAMAN ANANT AND OTAERS 
— RESPONDENTS 

Letters Patent (Bom.), cl. 15—‘Judgment'—Order 
excusing delay in filing appeal—Whether ‘judgment’ 
within meaning of cl. 15—Applecabtlity. 

The word ‘judgment’ in cl. 15 of the Letters Patent 
is obviously used in the same sense as the word 
‘decree’ in the Civil P..0O., and means a decision 
which affects the merits of a dispute between the 
parties by determining some right or liability and 
does not relate tothe mere matter of procedure or 
adjective law. An appeal lies in the case of a judg- 
ment which concludee the further progress of a 
suit, appeal, or proceeding, and not against a judg- 
ment or order which allows a suit or proceeding 
to continue, Anorder excusing delay in the filing 
of an appeal does not prevent the rights of the 
parties from being adjudicated upon in the appeal. 
It is merely a procedural step restoring the appeal 
to a condition in which the rights of the parties 
could be decided finally by the Court. Hence such 
an order is not a ‘judgment’ within the meaning 
of cl. 15, Letters Patent and is not appealable. 
Justices of the Peace for Qalcutta v. The Oriental 
Gas Company (2), 8 Ind. Oas. 340 (6) and 114 Ind. 
Oas. 88(8), relied on. 

[Case-law discussed.) 


L. P. A. from the decision of Divatia, J., 
in Civil Application No, 915 of 1937 for ex- 
cusing delay in filing First Appeal (Stamp 
No, 4040 of 1937). 


Mr. S. H. Belavdi, for Mr. R. á. Jahagir- 
dar, Govt, Pleader, for the Appellants. 


Mr. V., G. Wagle, for the Respondents, 
Orvit APPLICATION No, 915 oF 1937 


Divatia, J.—This isan application for 
excuse of delay in filing a first appeal, The 
delay is no doubt a very long one but the 
circumstances in which the delay is caused 
are rather unusual. The appeal is against 
a final decree. First Appeal No. 96 of 
1936 was filed on February 24, 1936, against 
the said decree, but although the appeal 
was styled as an appeal from a final dec- 
ree, it was erroneously regarded as an 
appeal arising out of darkhast proceedings 
and a copy of the decree was not filed along 
with the appeal. It appears that the ab- 
sence of the decree among the papers filed “ 
escaped the attention of the Registrar's 
office in this Court and it was only when, 
the appeal came on for final hearing and 
the learned Advocate on behalf of the res- 
pondents objected that the appeal cannot 
be heard because it was not properly pre- 
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sented thatit came to the knowledge of the 
Advocate on behalf of the appellants that a 
decree had been drawn up and that the 
decree was required to be filed. At the 
time of the hearing of the appeal, the appel- 
lants’ Advocate had not a certified copy 
of the decree with him, and he also did not 
apply for time tohave the copy produced 
and he did not ask for adjournment of 
the appeal on that ground. This Court 
therefore had ‘uo other alternative except 
to dismiss the appeal on the ground that 
the appeal was not properly presented. 
However this Court remarked that the res- 
pondents along with the officers of the Court 
who registered the proceedings as a dar- 
khast were responsible for the proceedings 
being erroneously treated as proceedings in 
execution. 

In a subsequent application however, the 
respondents referred to their original appli- 
eation as an application to make the decree 
final. The appellants arplied in the lower 
Oourt fora certified copy of the darihast 
application and all the orders passed below 
it in order to present an appeal to this 
Court, but they did not apply for a copy 
of the decree which was drawn upon the 
order of the lower Court. No doubt, the 
appellants ought to have known that a 
decree would be drawn up, and in any case 
they ought tohave made inquiries in the 
lower Court as to whether a decree was 
drawn up. In fact, the memorandum of 
appeal states that it was an appeal from a 
final decree. It appears however that when 
the appeal was filed, as I said, it was num- 
bered and registered as an appeal even 
though the decree was not filed. If the 
papers had been returned to the appellants’ 
Advocate by the Registrar's office here on 
the ground that a certified copy of the 
decree was not includéd in the papers filed 
in this Oourt, the appellante would have 
applied immediately for the copy and then 
filed it here, andin that case the amount 
of delay would have been considerably less 
than itis at present. At the time when 
this appeal was dismissed, this Court, no 
doubt, had no other alternative except to 
dismiss the appeal, but having regard to the 
peculiar facts of the case and having regard 
eso the fact thatthe respondents themselves 
were responsible for the way in which the 
proceedings were misconducted in the lower 
Court, it made no order as to costs even 
though the appeal was dismissed. 

I think therefore in these circumstances 
tte delay in filing the present appeal should 
he' excused but only on the condition that 
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the petitioners-appellants should bear the 
costs of thisapplication of all the opponents 
who have appeared here in separate sets 
and on the further condition that even if 
this appeal is partly or wholly allowed by 
this Court, the appellants should bear their 
own costs of the appeal. During the course 
of the arguments it was urged that after 
the dismissal of First Appeal No. 96 of 1936 
it is not competent for the appellants to 
file another appeal against the same decree, 
But as the only question before me is the 
excuse of delay and as Mr. Jahagirdar on 
behalf of the respondents agrees that this 
question may be left over to the Bench 
which hears this appeal, I do not ©X press 
any opinion on that point and reserve that 
question for the Bench. l 


Judgment in Letters Patent Appeal 


Wassoodew, J. — The question that 
arises upon the preliminary objection taken 
by the respondents’ Advocate to this appeal 
from the order of Divatia, J, excusing the 
delay in filing First Appeal No. 184 of 1938 
in this Oourt, is whether that order is a 
‘judgment’ within the meaning of cl. 15, 
Letters Patent. The respondents contend 
that such an order is but a preliminary step 
regulating procedure in the appeal and does 
not affect the merite of the case nor does it 
determine the rights between the Parties, 
and that what it determines is that the 
appellant is not debarred from appealing, 
&s in the absence of such an order he might 
have been so debarred. In other words, it 
has been contended that inasmuch as it 
merely restores the appeal to an appealable 
condition, the order is not a ‘judgment’ and 
therefore not appealable, On the other hand, 
it is argued for the appellants that by 
the delay of the respondents a substantial 
right has accrued to the appellants in this 
appeal, namely the right to execute the 
decree without fear of its being challenged, 
and that therefore the order which deprives 
them of such a rightisajudgment. The 
word ‘judgment’ in cl, 15 of the Letters 
Patent has been variously interpreted by the 
Indian High Oourts, In some it has received 
a restricted interpretation, whilst in others 
a liberal or a very wide one, Scott, O, J „in 
Miya Mahomed v. Zorabi (1), referring to 
the decisions in Justices of the Peace for 
Calcutta v. The Oriental Gas Company 
(2) and Hadjee Ismail Hadjee Hub- 
beeb v. Hadjee Mahomed Hadjee Joosub (3), 

(1) 11 Bom. L R 241; 2 Ind. Cas. 157. 


E 8 Beng. L R 433; 17 W R 364. 
3) 13 Beng. L R 91; 21 W R 303. 
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observed that they have been regarded 
as leading decisions on this side of the 
country. In Jutices of the Peace for 
Calcutta v. The Oriental Gas Company (2) 
Oouch, O., J. remarked ıp. 452*) : 

“We think that ‘judgment’ in cl, 15 means a 
decision which affects the merits of the question 
between the parties by determining some right or 
liability.” A : 

The point actually decided was that 
no appeal lay under that clause from an 
order directing the issue of a mandamus 
to the Justices of the Peace at Calcutta to 
compel them to refer to arbitration a ques- 
tion of compensation. In Hadjee Ismail 
Hadjee Hubbeeb v. Hadjee Mahomed Had- 
jee Joosub (3) the same learned Judge 
observed that where there was an order 
refusing to set aside an order grant- 
Ing leave to sue to the plaintiff under 
cl. 12 of the Letters Patent, it was not a 
mere formal order or an order merely 
regulating the procedure in the suit, but 
one that had the effect of giving jurisdic- 
tion to the Oourt which it otherwise would 
not have. The definition in Justice of 
the Peace for Calcutta v, The Oriental Gas 
Company (2) which has become classical, 
was referred to with approval in the more 
recent cases in Maria Flaviana Almeida 
v. Ramchanara (4) and lbrahimbhai Fazal- 
bhai v. Yoosuf Ismailbhai (5). It is 
interesting to note how the term ‘judgment’ 
was interpreted by the Madras High Oourt. 
In Tuljaram Row v. Alagappa Chettiar 
(6) White, O. J. laid down a test to 
determine what a judgment is (p. 7): 

“The test seems to me to be not what is the form 
of the adjudication but what is its effect in the suit 
or proceeding in which it is made. If its effect, 
whatever its form may be, and whatever may be 
the nature of the application on which it is made, 
is to put an end tothe suit or proceeding so far as 
the Oourt before which the suit or proceeding is 
pending is concerned, or if its effect, if it is not 
complied with, is to put an end to the suit or pro- 
ceeding, I think the adjudication is a ‘judgment’ 
within the meaning of the clause. An adjudication 
on an application which is nothing more than a 
step toward obtaining a final adjudication in the 
suit is not, in my opinion, a ‘judgment’ within 
the meaning of the Letters Patent. 

“I think, too, an order on an independent pro- 
ceeding which is ancillary to the suit (not insti- 
tuted as a step towords judgment, but with a view 
to rendering the Judgment effective if obtained)— 
e. g, an order on an application for an” interim 
injunction, or for the appointment ôf d Receiver is a 
‘judgment’ within the meaning of the clause,” 


_ _ (4) ILL ‘R (1938) Bom. 704; 177 Ind. Oas. 734; AIR 
1938 Bom. 408; 40 Bom. L.R 658; 11 R B 119. 
(5) 56 B 237; 137 Ind. Cas, 456; AIR 1932 Bom. 
134; 34 Bom. L R12; Ind. Rul. (1932) Bom. 264. 
(6) 35 M-1, (7); 8 Ind. Cas. 340; 21 MLJ1. 
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That is apparently a very much wider 
definition than the one given in Justices of 
the Peace for Calcutta v, The Oriental Gas 
Company (2) and in my opinion if is a good 
working test for determining what a 
‘judgment’ is under cl. 15 of the Letters 
Patent. The criterion of finality of the 
decision involved in the test gives it the 
connotation of a decree. In Jeranchod 
Bhogilal v. Dakore Temple Committee (7) 
their Lordships of the Privy Council 
observed that the term ‘judgment’ in 
cl. 39 of the Letters Patent, 1865, means 
in civil cases, a decree and not a judgment 
in the ordinary sense. Those provisions 
are analogous to the provisions of cl. 15. 

The question therefore is whether the 
effect of the order of Divatia, J. is to put 
an end finally to the appeal or proceeding 
so far as this Court is concerned, or whe- 
ther the order affects the merits of the 
proceeding by determining some right or 
liability. There is no direct authority of 
this Oourt on the point. But the matter 


. hag come up for decision before the other 


High Oourts. In Brojogopal Roy v. 
Amar Chandra (8) where a similar ques-- 
tion arose, a Bench of three Judges held 
that no appeal lies from an order excusing 
delay. There a second appeal was present- 
ed out of time, and a rule was obtained 
by the appellants against the opponents 
to show cause why the appeal should not 
be registered. The two Judges composing 
the Bench who heard the rule differed in 
opinion. The rule was made absolute in 
accordance with the opinion of the senior 
Judge, An appaal was taken from that 
order under cl. 14 of the Letters Patent 
(which is exactly similar to cl. 15 of the 
Letters Patent of the Bombay High Court , 
and it was held that the order allow- 
ing second appeal to be presented 
upon the excuse of delay in filing it was 
not a judgment. Rankin, O. J., ia deliver- 
ing the judgment observed as follows 
(p. 144%): 
“On the whole, and not without some doubt, I 
think that the mere circumstance that an order 
puts in peril the finality ofa decision given in the 
respondent's favour, does not of itself make that 
order a ‘judgment’ within the meaning of cl. 15 of 
the Letters Patent. The same might be said of an 
order restoring a suit under O, IX, r. 9, and withe 
much greater reason. The same might be said of 
(7) 27 Bom. LR 872; 87 Ind. Cas. 313; AIR 1925 
P O 155; 2A LJ 555; 43 ML J25, L R6APC 
117; (1925) MW N 474; 2 O W N 530; 41 OL J 628; 
92 L W 246; 30 O W N 459 (P 0). 
(8) 56 O 135; 114 Ind. Cas. 88; A IR 1929 Cal. 
214; 32 OWN 935; IL T 40Cal. 166;. Ind. Rul. 
(1929) Oal. 184. 


. 
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any order giving leave to appeal or granting a cer- 
tificate that a case was a fit one tobe taken on 
appeal. Whether any distinction can logically or 
practically be maintained between an order setting 
aside an abatement and an order restoring a suit 
after dismissal for default may well be doubted. 
But in the case now before us the order complained 
of does not set anything aside. It operates merely 
to declare that the appeal may be entertained,” 
With exterme respect I agree with that 
view. That view was adopted by the Madras 
High Court in Ananthanarayana Aiyar 
v. Rarichand (9). It hus been pointed out 
that in a converse case in Ramchandra 
Gangadhar v. Mahadeo Moreshvar (10), this 
Court took a different view from the 
High Court of Calcutta which held in 
Gobinda Lal Das v. Shiba Das (11), that no 
appeal lay from an order refusing to 
enlarge time for filing an appeal or an 
application. It appears from the reported 
decision that that view proceeded upon 
the effect of the order dismissing the 
appeal. It putan end to the appeal so far 
as the Oourt before which 1t was pend- 
ing was concerned; or in other words it 
debarred tke appellant from ever prose- 
cuting the appeal. That is why Heaton, J. 
said that the order was very drastic in 
effect and consequently it was a judgment 
within the meaning of cl. 15 of the Letters 
Patent. The same thing cannot be said 


- where delay has been excused and permis- 


sion bas been given to proceed with the 
appeal, for the order merely allows the 
proceeding or the appeal to goon, It could 
not, in my opinion, be regarded as a final 
judgment which could be made the subject 
of an appeal under cl. 15 of the Letters 
Patent. The decisions in IJbrahimbhai 
Fazaibhat v, Yoosuf Ismailbhat (5} and 
Jeranchod Bhogtlal v, Dakore Temple Com- 
mittee (7), emphasize the distinction between 
an order whichis step in procedure and 
allows the rights cf the parties further to 
be adjudicated and an order which does 
nof. 

It is however urged by Mr, Selavdi for 
the appellanis that there is a distinction 
between proceedings which arise in suits or 
appeals and those which are independent 
and ancillary to the suit, and if a final 
order in the latter proceedings is passed, 
it would be a judgment within the meaning 
He con- 
tends that an application to excuse delay is 


_ unconnected with the appeal and an inde 


(9)70 M L J 306; 161 Ind. Oas. 416; A IR 1936 
Mad. 387; 59 M 656; (1986) M W N 41:43 L W 310; 
8 R M 823. 

(10) 42-5 260; 44 Ind. Cas, 913; A I R 1917 Bom. 
14; 20 Bom, L R 172, 

. (11) 33 04323; 10G W N 986; 30L J 545. 
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pendent proceeding, and therefore the orde 
is a judgment. I think that view .is no: 
well founded and is not supported br 
authority. Not a single instance bas bee» 
cited where Qourts have allowed an orde 
excusing delay to be treated as a ‘judgment 
under cl, 15 of the Letters Patent being a» 
order in an independent praceeding. Oase 
like Sadashiv v. Soondardas (12), where 
an order refusing to grent permission t: 
sue in forma pauperis was held appeal 
able, do not serve as authority. ‘They are 
not, in my Opinion, inconsistent with the 
view that where the effect of an order is 
to deprive the party cf aright given to him 
by statute and debar him from proceed: 
ing further, it would be regarded as : 
Judgment, 

In my opinion in all cases of this kinc 
the effect of the order has to be decider 
upon the nature of the facts and circum 
stances in which itis made. With regard 
to the present case itis quite clear to me 
that it is merely a procedural step restor: 
ing the appeal toa condition in which the 
rights of the parties could be decided finally 
by this Court. Therefore LI would upholc 
the preliminary objection and dismiss the 
appeal with costs. 


Indarnarayen, J.—I agree. The wore 
‘judgment’ in cl. 15 of the Letters Patent ie 
obviously used in the same sense as the 
word ‘decree’ in the Civil P, O. and means 
a decision which affects the merits of ¢ 
dispute between the parties by determining 
some right or liability, as stated in Justices o; 
the Peace for Calcutta v. The Orienta 
Gas Company (2). Stress has been laid cn thi 
fact that “it must be a decision betwee 
the parties which determines some right o. 
liability’ and does not relate to a mere 
matter of procedure or adjective law, AI 
appeal lies in the case of a judgmen 
which concludes the further progress of < 
suit, apeal, or proceeding, and not agains! 
a judgment or order which allows suit o) 
proceeding to continue, This principle jt 
exemplified in O. XLILI, r. 1, cls. (c) and (d) 
where, though an appeal is allowed in : 
case where an application for an order ti 
set aside the dismissal of a suit is rejectec 
under r, Yof O. IX, no appeal is allowec 
from an order which has the opposite effect 
Similarly, an appeal is allowed from ar 
order under r. 13 of O. IX, rejecting ar 
application for an order to set aside ar 
ex parte decree, but: no appeal is allowec 


(12) 32 Bom. L R1647; 130 Ind. Cas, 24; AI F 
1931 Bom. 166; Ind, Rul.{1931) Bom, 232, 
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in the case of 4f order to the contrary. 
The question as to whether a party should 
be allowed to sue or appeal in forma pau 
peris is not one, to my mind, between 
the contending parties to the suit, and 
therefore a case of that description cannot 
furnish any proper ground to the appellant 
for his argument. In Ibrahimbhai Fazal- 
bhai v, Yoosuf Ismuilbhai (5), an order 
Varying the date of sale was beld not to be a 
judgment from which an appeal could lie, 
Rangnekar, J. there remarked (p. 242*): 

“Every interlocutory order would, ina loose 
gense, afiect a right of some of the parties or 
impose a liability on others. But to hold that if 
some right, however unsubstantial it may be, is 
affected by an interlocutory order made by the Court, 
the order would be appealable, would, in my opi- 
nion, lead to an absurd position, What is to be 
looked at in such cases isthe substance of the matter 
and the importance of thé order made,” 

In the present case the order appealed 
from is one excusing delay in the filing of 
an appeal. It does not prevent the rights 
of the parties from being adjudicated upon 
in the appeal, and hence I agree with the 
order proposed by my learned brother that 
no appeal lies in this case. 

8. Appeal dismissed. 
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OUDH CHIEF COURT 
Oriminal Appeal No. 539 of 1939 
April 22, 1940 
Taomas, O. J. AND Yorks, J. 
JODHA— APPELLANT 
VETSUS 
KING-EMPEROR--COMPLAINANT 


—RESPONDENT 

Criminal Procedure Code (Act V of 1898), aa. 419, 
420, 421, 367, 561-A—Represented appeal—Maintain- 
ability of, after dismissal of jail appeal—Power of 
High Court to review its own judgment—S, 561-A, 
tf confers such power—S. 367, applicability of, to 
appeals disposed of summarily-—-Practice followed 
in Oudh Chtef Court of treating jail appeals sum- 
marily dismissed as not finally dismissed until they 
are sealed, is no justification in law. 

A represented appeal under the provisions of 
s. 419, Oriminal P. O., is not maintainable after a 
jail appeal filed under the provisions of s. 420 has 
been summarily dismissed under the provisions of 
s. 421 (1). The High Court has not and never has 
had any inherent power to review its own judgment 
and s,9fl-A does not confer on it any power so to 


0. 

Section 367, Criminal P, O., has no application 
to appeals and specifically to an appeal disposed of 
summarily whether by a District Magistrate or a 
Sessions Judge or a High Oourt. 

The practice which has been followed in recent 
years of treating jail appeals summarily dismissed 
by Judges of the Oudh Chief Oourt as not finally 
dismissed unless and until they are sealed at the 
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end of period of limitation has no justification in 
law. Such sppeals, ag soon as a Judge ora Bench 
of Judges has decided them and signed and dated 
their order are decided appeals and in such cases a 
represented appeal subsequently filedis not main- 
tainable., 

[Oase-law discussed.] 


Or. A. against the order of the Additional 
Sessions Judge of Bahraich, dated Novema 
ber 8, 1939. 


Mr. K. N. Tandon, for the Accused, 


The Assistant Govt. Advocate, for the 
Crown. 


Judgment.—This is arepresented appeal 
by Jodha and Kesho Singh who were con- 
victed by the Additional Sessions Judge 
of Gonda at Bahraich on November 8, 1939 
of an offence under s. 395 of the I. P. O, 
and sentenced each to undergo five years’ 
rigorous imprisonment. 

The two appellants filed appeals from 
jail which were put up before Mr. Justice 
Zia ul Hasan on December 13, 1939, and 
dismissed by him summarily under the 
provisions of s, 421 (1) of the Oriminal 
P.O, When these appellants subsequently 
filed a represented appeal through Oounsel, 
it was ordered that this should be laid 
before the Judge who had disposed of the 
jail appeals. The point was then taken 
by the learned Assistant Govt, Advocate 
that the present appeal was not maintains 
able on the ground that the jail appeals 
had already been dismissed and it was not 
open to the same prisoners to file another 
appeal through Counsel. The learned 
Judge after hearing arguments and con- 
sidering the administrative order of this 
Court dated February 15, 1936, to the effect 
that ifa jail appeal is dismissed, the order 
shall not be sealed or issued pending 
expiry of the pericd of limitation for filing 
an appeal through Oounsel, directed that 
the appeal should ke laid before a Bench, 
In his order the Jearned Judge further 
remarked that the preponderance of autho- 
rity was on the side of holding that the 
dismissal of a jail appeal bars a subsequent 
appeal through Counsel. 

Learned Counsel forthe appellants puts 
forward the contention that when an appeal 


is dismissed summarily either by a Siagle « 


Judge or by a Bench of this Qouri and 
the order of dismissal is written and signed 
and dated by the Judgeor Judgés the order 
still remains incomplete until it is sealed 
by reason of r.7 of Ohap. XX of the Rules 
of the Chief Court which relates to the 
se.ling of judgments. This contention 
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appears to usto be without force. The 
rule merely provides that when a written 
judgment has been delivered, and when a 
judgment or order recorded by a judgment» 


‘writer has been signed by the Judge or 


Judges who delivered or passed it after 
Inspection, supervision and correction the 
Bench Reader shall seal such judgment or 
order with the seal of the Court. We are 
of oOpinicn, that that is a provision for 
a ministerial action intended as it were 
to authenticate the judgment. One good 
reason for such sealing may be that the 
practice in the High Courts is that judg- 
ments are signed by the Judges with their 
initials only and the seal might be con- 
sidered necessary in order to show that the 
initial signalure was a signature known 
and recognised in the Court, 

For the rest learned Counsel bases his 
arguments on Hulat v, Emperor, (36 Ind, 
Oas. 133) (1), in which it was held by the 
Judicial Commissioner, Mr. Lindsay, that 
the summary dismissal of a jail appeal is 
no bar to a subsequent entertainment of 
another appeal presented by the prisoner's 
Counsel who ought to be given an oppor- 
tunity for arguing the case. In that case 
reliance was placed on a case of the 
Allahabad High Court, Emperor v, Bhawani 
Dihal, (3 A. L, J., 693) (2:3. He also relied 
on a comparatively recent case of the 
Allahabad High Court, Lachhman Chamar 
v. Emperor, (A. I. R. 1934 All, 988 (1)) (8), 
in which it was held that 
“the dismissal of the jail appeal must be deemed 
to be a provisional dismissal in no way afiecting 
the right of the appellant to have his Counsel 
heard under the proviso to s. 421, Criminal P, O., 


in connection with the appeal filed under a, 419, 
Oriminal P. 0,” 


The learned Judge went on to refer to 
the practice in regard to sealing of the order 
on jail appeals in the High Court which is 
a same as that in this Court, He remark- 
e 
" the practice in the High Oourt is that a sum- 
mary dismissal of a jail appeal by a learned Judge 
does not in any way debar the hearing of an 
appeal filed by Counsel. Indeed, the fixing of the 


seal is delayed till the period of limitation ig 
over.” 


With great respect we are unable to 
agree that the dismiseal of a jail appeal 
can be deemed to be a provisional dis- 
missal in no way affecting the right of the 


appellant to have his Counsel heard under 


. A I R1916 Oudh 


L R15; (1934) Cr; 
J 300. ; 


{1) 36 Ind. Oas. 135; 3 OLJ 326; 17 Cr. L J 453; 
(2) 3 A LJ 693; A W N 1906, 303: 4 Or. L J 373, 
(3) :A IR 1984 All, 988; 153 Ind, Oas. 153: 1934 A 


Cas, 1305; 7R A 453: 36 Or. L 
£ : 
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the proviso to s. 421 on an appeal fied 
under s. 419, subsequent to the summary 
dismissal of the appeal filed under the pro- 
visions Of s. 420, Oriminai P. O. 

In Emperor v. Khiali (I. L. R., 44 All. 
759) (4), it was held by a Bench of the 
Allahabad High Court that 


-S‘ where a petition of appeal submitted through the 


Superintendent of the Jail in which theappellant is 
confined has been considered and rejected by a 
Judge of the High Oourt, it is not open to 
the appellant thereafter to present through Counsel 
a second petition of appeal.” 

‘Lhe decision in Hulat v. Emperor (1), 
was referred to but was not followed. In 
this Court in the case of Ram Jas v. 
King-Emperor, (1936 0. W.N. 194) (5), it was 
held that 
“once an appeal presented by a convict from jail 
has been summarily dismissed, it is not open to 
the same prisoner to file another appeal through a 
Counsel.” aa 

In that case all the well-known decisions 
on ‘the point were considered and it was 
of the 
Criminal P. C., could not be used to enable 
a Criminal Bench of the High Oourt to 
alter or review its own judgment, and in 
this connection reference was made, as it 
has again been made before us, to Dahu 
Rautv. Emperor, (1. L. R., 61 Oal., 155) (6) 
and Raju v. Crown, (I. L. R. 10 Lahore 1) (7). 
Other decisions to the same effect are to 
be found in Kunji Lalv. Emperor, (1934 
A, L. J. Rọ, 704) (8) and Banwari Lal v. 
Emperor, (A. I, R., 1935 All, 466) (9), In 
the latter of these twocases it was held 
that 
“the High Court cannot review an order passed by 
itself in exercise of its revisional jurisdiction. It 
possessed no inherent power to review its judgment 
before the amendments of 1923. Oonsequently it 
cannot be said that s. 561-A either modifies the 
provisions of s. 869 or clothes the Oourt with any 
fresh power.” 

It was further hela that > 
“ the revisional sections donot in themselves give 
the High Oourt power to revise an order of its own 
and although it may be open to 16 to call for the 
record of a case which has already heen dealt with 
in revision, there is no power to pass any order 


(4) 44 A 759; 68 Ind, Oas. 41; 20 A L J 739; 23 Or, 
L J 505; 4 U PLR (A) 163; AIR 1922 All. 480. 

(5) 1936 O WN194; 160 Ind. Cas. 969; 19360 L 
R 125; 8 R O 292; 37 Or. LJ 362; A IR 1936 Oudh 
219; (1936) Or. Oas. 341. 

(6) 61 O 155; 145 Ind. Cas, 9387; BR O 168; 34 
Or. L J 1100; AI R19330al 870; (1933) Or. Cas. 
1481; 380W N 25. 

(7) 10 L3;110 Ind. Cas. 221; A I R 1928 Lah. 462; 
29 Or. L J 669; 10 AI Or. R 494, 

(8) (1934) A L J 704; 151 Ind. Oas. 714;7R A 
199; A IR1935 All. 60; L R15 A 610r; 350r, L 
J 1485; (1935) Or. Oas. 102 (2). 

(9) A I R 1935 All 466; 157 Ind. Oas, 1044; (1935) 
A L J 317; (1935) Or. Oas. 507; L R 16 A 42 Or.; 
1935 A LR $04; 8R A 258; 36 Or.L J 1286, ` 
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which would have the effect of setting aside or 
modifying an order passed in revision by itself.” 


In tbe light of the above current of 
decision there is no room for doubt that 
(l)a represented appeal underthe provi- 
sions of s. 419 ofthe Criminal P.O. is not 
maintainable after a jail appeal filed under 
the provisions of s. 420 has been summari- 
ly dismissed under the provisions of s. 421 
(1) of the Oriminal P. O„ and (2) that the 
High Court has not and never has had 
any inherent power to review its own judg- 
ment and that s. 561-A of the Criminal 
P. C. does not confer on it any power so 
to do. 

We may note that some argument has 
been sought to be based on the provisions 
of s. 367 of the Code which provides (with 
reference tothe judgment in a trialin a 
Criminal Court of original jurisdiction vide 
s. 366 (1) that 
“ every such judgment shall........ ..bedated and 
signed by the presiding officer in open Oourt atthe 
time of pronouncing it, and where if is not written 
by the presiding officer with his own hand, every 
page of such judgment shall be signed by him.” 

This section has, however, no application 
to appeals and specifically to an appeal 
disposed of summarily whether by a Dis- 
trict Magistrate or a Sessions Judge or a 
High Court. We are further of opinion, 
that the practice which has been followed 
in recent years of treating jail appeals 
summarily dismissed by Judges of this 
Court as not finally dismissed unless and 
until they are sealed at the end of period 
of limitation has no justification in law. 
Such appeals, as soon as a Judge or a 
Bench of Judges has decided them and 
signed and dated their order are decided 
appeals and in such cases a represented 
appeal subsequently filed is not maintain» 
able. It is said that there is some hard- 
ehip to convicted persons in this view being 
taken. Hard cases make badlaw. In prac- 
tice taking into consideration the time ree 
quired for obtaining a copy and the prac» 
tice of this Court that jail appeals are not 
submitted tothe Judges for disposal until 
15 days have elapsed from their receipt in 
the Office of the Court we are doubtful 
whether there is any real hardship in 
such appeals being disposed of without 
further delay. It is always open to learned 
Oounsel who has been consulted by friends 
or relations of- convicted persons to obtain 
from them the comparatively small sum 
required for the filing of an application in- 
forming the Court of the probability that 
a represented appeal will be filed and ask- 
ing the Oourt not to take up and deal 
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with any jail appeal on behelf of the per- 
son on whose behalf it is hoped or expected 
that a represented appeal will be filed . 

In our view, the present appeal by Jodha 
and Kesho Singh is not maintainable. It 
is dismissed accordingly, 

8, Appeal dismissed. 


gcse 


LAHORE HIGH COURT 
Second Appeal No. 947 of 1939 
December 6,.1939 
Din MUHAMMAD, J. 
MUKAT RAM AND ANOTHER—DEBEFENDANT8— 
APPELLANTS 
l versus 
SITA RAM—PLAINTIpp = RESPONDENT 

Debtor and creditor—Suit for recovery of debt— 
Erasure in bahi belonging to creditor supporting 
debtor's plea~~Burden is on creditor to show how 
the erasure came about—Negotiable Instruments 
Act (XXVI of 1881) s. 87—Alteration by creditor 
tn bahi in entry relating to repayment—Sutt should 
not be dismissed in toto. 

In a suit by creditor to recover his debt if once 
it is found that there was an erasure in the baki 
belonging to the plaintiff himself and that that 
erasure supported the plea of the defendants, the 
onus is evidently cast upon the plaintif to show 
how the erasure cameinto existence and its effect 
cannot be lost by the mere probability that the 
defendants could have tampared with the entry when 
the document was lying in Court, 

The principle that a document in which altera- 
tions have been introduced ie void and no decree 
can be based on a void document in not applicable 
where the alteration which bas been found to have 
been made by the plaintiff is not in the entry on 
the basis of which the suit has been instituted but 
in an entry relating to repayment. 


9S. A. fromthe decrec of the Senior Sub. 
Judge, Rohtak, dated May 12, 1939. 

Messrs. Sham Lal and Qabul Chand Mital, 
for the Appellants. 

Mr, Nihal Singh, for the Respondent. 


Judgment—The plaintif Sita Ram 
instituted a suit against Mukat Ram and 
his son Toka Ram for recovery of Rs, 930 
of which Ks. 824-8-0 represented the prin- 
cipal amount and Rs. 105-8-0 were charged 
as interest. It was alleged that on Septem- 
ber 15, 1935, a loan of Rs. 1,200 was raised 
by the defendants from the plaintiff and that 
Rs. 460-8-0 only were re-paid in that 
account. 
lowing four items : 

(ay Rs. 145-0-0 
(b) Rs, 60-3-3 
(e) Rs. 5-4-9 and 
(d) Rs. 250-0-0 


Rs. 460-8-0 


a oe 





This sum was made up of the folee. 
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The defendants denied the claim in toto 
and pleaded the repayment of the entire sum 
advanced to them. Besides the sum of 
Rs. 250 admitted by the plaintiff, they con- 
tended that another sum of Rs. 250 too had 
been paid and instead of Rs. 145 admitted 
by the palaintiff to have been repaid to him 
on February 29, 1936, the defendants cone 
tended that Rs. 745 had been repaid. The 
Court below did not rely on the evidence 
adduced by the defendants and made a 
decree for Rs. 824-8-0 in the plaintiff's 
favour disallowing him interest and costs 
altogether as he had not complied with the 
provisions of the Regulation of Accounts 
Act. It may be observed that the Couri 
failed to notice that the amount decreed by 
it contained Rs. 85 by way of interest, 

The Senior Subordinate Judge on appeal 
came to the conclusion that there was an 
erasure in the entry relating to the repay- 
ment of Rs, 145 and that, as stated by Lala 
Raghunath Sahai Jain, Handwriting Ex: 
pert, Karnal, the digit 67” had been con- 
verted into the digit ‘1", but ke did not 
attach any importance to this circumstance 
on the ground that, to use his own words, 
“there was nothing improbable in the suggestion 
that the defendants might have found access to the 
documents while in Court and might have altered 


the condition of the document so as to strengthen 
their plea.” 


He accordingly affirmed the decision of 
the Court below. He, too, failed to consider 
that on the finding as recorded by the trial 
Court, Rs. 85 at least could not be allowed 
to the plaintiff. I am of opinion that the 
Senior Subcrdinate Judge has approached 
the case froma wrceng angle of vision. If 
once it was found that there was an erasure 
in. the bahi belonging to the plaintiff himself 
and that that erasure supported the plea of 
the defendants, the onus was evidently cast 
upon the plainliff to show how the erasure 
came into existence and its effect could not 
have been lost by the mere probability 
that the defendants could have tampered 
with the entry when the document was 
lying in Court. The document when lying 
in Oourt was in the custody of the Court 
and the Senior Subordinate Judge was 
really casting a slur on himself as well as 
on his own ministerial establishment in offer- 

“ing this explanation, It is evident that the 
plaintiff himself had brought it to the notice 
of the Court on January 18, 1939, that there 
was an erasure in the said entry and that 
it further appeared that an attempt had 
been mede to tamper with it, Seeing that 
the document was produced by the plaintiff 
fer the first time on November 11, 1938, and 
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that January 18, was the frst date fixed for 
evidence after November 11, one is inclined 
to believe that it was the guilty conscience 
of the plaintiff himeelf that had impelled 
him to putinthat application by way of 
what is known as pesh bandi, otherwise it 
is inexplicable how he at such an early 
stage came to know of the alleged erasure 
and the alleged attempt totamper with the 
entry in question. 

The Senior Subordinate Judge has relied 
On @ previous statement of the defendant 
Mukat Ram made before the Tahsildar in 
another case in support of the fact that the 
defendants knew that only Re. 145 had been 
entered in the bahi and that that entry was 
correct. He has however failed to appreci- 
ate that even in that statement the defene 
dant Mukat Ram had insisted that the entry 
relating tothe repayment of Rs. 145 was 
wrong and that they had repaid Rs. 700, 
It is further clear on the record that about 
two months prior to the date when this 
statement was made, the defendants kad 
sent a reply to the notice served upon them 
by the plaintiff stating therein that they 
had rapaid Rs. 700 plus interest besides 
some cther items with which they claimed 
to have discharged the entire liability. It 
is significant that at the time when they 
sent the reply, five months’ interest only 
was due amounting to Rs. 45, and this fits 
in with the plea taken by the defendants that 
the repaymeet entry was originally Rs. 745 | 
but that the digit “7” had been subsequent- 
ly altered into digit“1", 1 am _ satisfied 
therefore that the figures in the entry relate 
ing tothe alleged repayment of Rs. 1415 
only originally stood as “715° and that 
consequently the defendants are entitled to 
the benefit of Rs. 600 in addition to the 
sums already proved to have been repaid 
by them which can only be credited to the 
principal amount, The result is that the 
decree granted bythe Courts below will be 
reduced to Rs. 139-8-0. 

I may remark in this connection that Coun- 
sel for the appellants insisted that the suit 
should be dismissed in toto inasmuch as a 
document in which alterations have been 
introduced js void and nodecres can be 
based ona void document. Reliance was 
placed on Haran Chandra v. Kishori Lal (1) 
and Diljan v. Makbul Khan, 107 Ind. Cas, 
475 (2). The principle enuaciated in these 
judgments is no doubt sound and is cons 
tained in 8. 87, Negotiable Instruments Act, 
but I am not prepared to act upon it in thig 


(1) AI R 1929 Oal. 789; 50 O LJ 173. 
(2) 107 Ind, Oas. 475, 
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ase inasmuch as the alteration which has 
Mbeen found to have been made by the plaint- 
iff is net in the entry on the basis of which 
this suit has been instituted but in an 
entry relating torepayment. I accordingly 
allow the appeal to this extent, that I reduce 
the decretal amount to Rs, 139-8-0, The 
plaintiff will get his costs on this amount as 
well as the costs incurred by him in proving 
the execution cf the document which was 
falsely denied by the defendants. As against 
this, the defendants will be allowed costs 
in all the three Courts on Rs. 790-80 in 
rela'lon to which the plaintiff’s suit has 
been dismissed. 


D. Appeal partly allowed. 


OUDH CHIEF COURT 
Privy Council Appeal No. 5 of 1940 
April 30, 1940 
Tomas, O. J. anD RADHA Keisuna, J. 
LAL DURGA BUX SINGH anD oraers— 
APPLICANTS 
versus 


LAL AMBIKA BUX SINGH AND OTHERS— 


COMPLAINANT3— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 110— 
Held, that order of Chief Court sought tobe appeal- 
ed against in regard to the payment of court- 
fee was one of afirmance of decision of Court 
below—Determination af question of court-fee held 
depended on question of fact and no substantial 
question of law arose. 

An application was made for leave to appeal to 
His Majesty in Council against the orderof the 
Ohief Oourt rejecting the appeal for failure to 
make good the deficiency in the court.fee. The 
lower Court had decided that the plaintiffs being 
out of possession had to pay ad valorem court-fee 
on the valuation of the relief sought on their 
plaint. The amount of court-fee payable on the 
plaint and the memorandum of appeal in the Chief 
Oourt wasthe same. The question of the amount 
of court-fee payable on the memorandum of appeal 
was entirely dependent upon the amount of court- 
fee payable on the plaint. In determining that 
question, or in determining the question of the 
court-fee payable on the memorandum of appeal, 
the Ohief Oourt did not merely rely upon the 
findings of the lower Oourt only, but went into the 
evidence of possession onthe record and came to 
the conclusion that the plaintiffs were not in pos- 
session of any portion of the property in dispute 
and were liable to pay ad valorem court-fee on the 
plaint as well as on the memorandum of appeal : 

Held, that the order sought to be appealed 
against fell under the last clause of s. 110, Civil 
P. O., and was an order of affirmance of the deci- 
sion of the Court below. It was, therefore, neces- 
sary for the applicants to prove that some sub- 
stantial question of law was involved inthe appeal. 
The determination of the ‘question of the court-fea 
payable on the plaint and the memorandum of 
appeal depended upon a simple question of fact 
and no question of law arose for decision in that 


LAL DURGA BUX SINGH V. LAL AMBIKA BUX SINGH (OUDH) 


87 


connection, The appeal did not involve any substan- 


tial question of law. 5t Ind, Oas. 400(1), relied 
on. 


Mr. B. K. Dhaon, for the Appellants. 
Messrs. Haider Husain and H. H. Zaidi, 
for Respondents Nos. 1 and 2. 


Judgment.—The facts leading up to this 
application, although easily ascertainable 
from our previous orders, must be mene 
tioned in this application to avoid the 
necessity of repeated references. 

Tte plaintiffseapplicants filed a suit for a 
declaration of their shares in the properties 
mentioned inSchs. III and IV attached to 
the plaint and for partition thereof on the 
allegation that they formed a joint Hindu 
family with the defendants. 

The defendants Nos. 1 to 3 opposite 
parties traversed all the allegations of the 
plaintiffs in the plaint. One of the main 
defences was that the plaintiffs or their 
predecessors had never beenin possession 
of any part of the property in suit and 
the court-fee paid by them was not suffe 
cient. 

The trial Court found on this question 
against the plaintiffs and decided that the 
plaintiffs were liable to pay ad talorem 
court-fee and must make good the de- 
ficiency. On failure to make good the 
deficiency in the courtefee the suit was 
dismissed. 

The plaintiffs appealed and on their 
memorandum of appeal paid a court-fee 
of Rs, 10 on the gronnd that the appeal 
aross out of a suit for partition of co- 
parcenary property, a portion of which 
wasin the enjoyment and possession of 
the appellants. The appeal was admitted 
subject tothe question of court-fee and 
on receipt of the record from the lower 
Court the Office made a report on June 
20, 1936, that on the finding of the trial 
Court the appellants were not in possession 
and ad valorem court-fee was payable on 
the memorandum of appeal. A Bench of 
this Court on October 1, 1936, passed an 
order tothe effect that the court-fee paid 
onthe plaint and the memorandum of 
appeal must, atleast for the time being 
be accepted as correct, and that the 
plaintiffs would be called upon to pay 
ad valorem court-fee in case, at thea, 
hearing of the appeal, the allegation about 
their being in possession of the part 
of the estate was found to be incorrect. 

At the hearing of the appeal we deter- 
mined the question whether the plaintiffs 
were in possession of any portion of the 
property in dispute. After hearing 
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elaborate arguments in the case for several 
days and discussing the evidence in respect 
of each and every item, we came to the 
conclusion that, atthe date of the institu» 
tion of the suit, the plaintiffs were not in 
possession of any portion of the property 
in dispute alleged to be joint family pro- 
perty. We held that the office report dated 
June 20, 1936, and the report of the Chief 
Inspector of Stamps, U. P. dated January 
28, 1938, requiring the plaintiffs to pay 
ad valorem coust-fee according to the 
amount of relief on which the plaint and 
the appeal were valued, were correct, We 
called for a fresh office report on the 
amount of court-fee payable and granted 
one month’s time from the date of the 
fresh office report tothe appellants for 
depositing the deficiency. 

The office made a fresh report on 
September 4, 1939, which was tothe same 
effect asthe previous report made by it 
dated June 20, 1936, It is significant to 
note that the report dated September 4, 
1939, was not contested on behalf ofthe 
appellants as will appear from the fole 
lowing endorsement made by their learned 
Counsel : 

“The office reportis correct so far as it gose. 
The valuation in the plaint for purposes of 
jurisdiction was of the entire property in suit. 
The plaintiff claims one-half as his share, The 
valuation therefore in both the Courts should be 


amended accordingly and my client will pay court- 
fes on this amount.” 


Three days’ time was claimed however 
by the learned Counsel to make an ap- 
plication for amending the valuation in 
the plaint aswell as the memorandum 
of appeal and this was allowed on Septem- 
ber 7, 1939. After the expiry ofthe said 
three days the office report was accepted, 
and we granted one month’s time frem 
that date to the appellants to make good 
the deficiency reported by the office on 
September 4, 1939. 


On October 11,1939 that is three days 
before the expiry ofthe period fixed by 
us for making good the deficiency, the 
appellant No. 6 filed a court-fee label 
worth Rs. 15 towards the total deficiency of 
the court-fee and on October 13, i. ena day 
before the expiry of the period fixed. an 
pplication under s. 151 ofthe Civil P, O. 
was made on the allegation that Thakur 
Mahabir Singh was bed-ridden from an 
attack of paralysis and was unable to 
prosecute the appeal or instruct his Coun- 
se], praying that the order dated September 
14, 1939, ‘passed by this Court be vacated. 
On Ootober 16, 1939, yet another appli- 
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Cation was made praying for leave to 
amend the plaint, and the relief for posses- 
sion on payment ofthe requisite court- 
fee was sought to be added, which reltef 
was valued at Rs. 100 only. On the same 
date an application under O. XLVII, r.1 
of the Civil P, O., for the review of our. 
order dated September 14, 1939 was 
made. ° 

The above-mentioned applications (Civil 
Miscellaneous Applications Nos. 792 and 
810 of 1939), the application for review 
(No. 10 of 1939) and the first Oivil Appeal 
No. 15 of 1986, all came up for hearing 
and dispcsal before us on the same date 
i. e. November 3, 1939. We dismissed 
the application Nos. 792 and 810 and the 
review application mentioned above and 
further rejected tke First Oivil Appeal with 


costs for non-payment of  court-fee 
(vide our order dated November 6, 
1939), 


Tbis is an application for leave to appeal 
to His Majesty in Oouncil against our order 
dated Novemher 6, 1939, rejecting the 
appeal fcr failure to make good the de- 
ficiency in the court-fee. 


On behalf ofthe opposite party it is 
contended that the crder of this Ocurt 
sought tobe appealed from affirms the 


decision of the Oonurt’ immediately below 


this Court and that the appeal does not 
involve any substantial question of 
law and therefore, leave cannot be 
granted. 


On behalf of the appellants it is said that 
s. 110 of the Civil P. C. does -not apply to 
the present case, and that the order sought 
to be appealed against is not an order on 
merits of the case but decided cnly the 
question of court-fee payable on the plaint 
as well as the memorandum of appeal and 
secondly every question of law arising 
between the parties must be treated to be 
a substantial question of law, 

We have heard the Counsel for the parties 
at length, In our opinion the order sought 
to be appealed against falls under the 
last clause of s. 310 ofthe Civil P. C., and 
is an Order of affirmance of the decision of 
the Court below. The lower Court had 
decided that the plaintiffs being out of 
possession had to pay ad valorem court- 
fee on tke valuation of the relief sought 
on their plaint. It is not disputed that the 
amount of court-fee payable on the plaint 
and the memorandum: of appeal in this 
court was the same. The question of the 
amount of court-fee payable on the mem- 
orandum of appeal was entirely dependent 
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upon the amount of court-fee payable on 
the plaint, In determining that question, 
or in determining the question of the 
courttfee payable on the memorandum 
of appeal, we did not merely rely upon the 
findings of the lower Court only, but went 
into the evidence of possession on the record. 
We came to the conclusion that the 
plaintiffs were ‘nos in possession of any 
portion ofthe property in dispute and 
were liable to pay ad valorem court-fee 
on the plaint as well as on the memorandum 
of appeal inthis Court, This order is a 
final order so far as this Court is cone 
cerned and affirms the decision of the 
trial Court to the effect that the plaintifis 
were liable to pay court:fee ad valorem 
on the amount and value of the reliefs 
sought. Itis, therefore, necessary for the 
applicants to prove that some substantial 
question of lawis involved in the appeal. 
It will appear that the determination of 
the question of the court-fec payable on the 
plaint and the memorandum of appeal 
depended upon a simple question of fact, 
i. e., whether the plaintiffs were in posses- 
sion of any bit of the property in dispute 
ornot. From our order dated August 3], 
1939, it will appear that no question of 
law arose for decision in that connection, 
It is true that when we had passed our 
order dated September 14, 1939, the ap- 
pellants made desperate attempts by 
filing certain applications and an applica- 
tion for review tointroduce certain ques- 
tions now alleged by them to be questions 
of law into the controvery. Those quese 
tions did not really arise in the decision 
of the question of the proper court-fee 
payable on the plaint and the memorandum 
of appeal. They exist only on paper and 
have been introduced into the grounds of 
appeal asa means of obtaining leave 
toappeal. We are of opinion that the 
appeal does not involve any substantial 
question of law. 

We may further mention that our view 
that the order of this Court rejecting the 
applicants’ appeal on account of insuffi- 
ciency of court-fee is one affirming the 
decision of the firet Court within the 
meaning of s.110 of the Civil P, O., is 
supported by a decision of the Lahore 
High Court in Mst. Satto v. Amar Singh (54 
Indian Cases 400) (1). 

The result is that this application fails 
and is rejected with costs. 

g. Application rejected. 
ae 54 Ind, Cas. 400;2 UPLR(L) 27;16 PWR 
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ALLAHABAD HIGH COURT 
Civil Revision No. 223 of 1938 
December 22, 1929 
BENNET AND VERMA, Jd. 
MAHADEO DAS AND OTAERS—DEFENDANTS 
—APPLIOANTS 

VeETSUS 
BISHWANATH DAS AND ofHERS—: 

PLAINTIPFS— OPPOSITE PARTY 

Civil Procedure Coda (Act V of 1908), O. XXXIII, 
rr, 5, 7, 15—Order permitting plaintiff tosue as 
pauper made conditional on his paying costa of 
opposite party, whether proper—Rejection of appli- 
cation under r. 5 on ground that it was not framed 
according to manner prescribed by rr. 2 and 3, whe- 
ther bars subsequent application. 

An order which holds that a person is a pauper 
and is unable to pay the court-fee which consequent- 
ly allows that person to sue as a pauper and which 
yet directs the pauper to pay costs to the opposite 
party asa condition precedent to being allowed to 
sue as a pauper is incorrect. 

The rejection of an application under O, XXXIII, 
r. 5 on the ground that the application was not 
framed and presented inthe manner prescribed by 
rr. 2 and 3 does not bar a subsequent application. 
The refusal contemplated in r.15, O. XXXIII, is 
the one that is provided for in r. 7. 42 Ind. Cas. 
803 (1) and 145 Ind. Oas, 602 (2), relied on. 


Mr. K. L. Misra, for the Applicants. 


Mr. Mansur 
Party. 


Verma, J.—This is a somewhat peculiar 
case, The applicants forrevision are defen- 
dants in a suit in which certain persons 
have been allowed to sue as paupers, The 
order against which the present application 
in revision is filed is dated 2lst March 
1938 and runs thus; 

“The plaintifis were allowed to be treated as 
paupers on condition of paying a certain amount 
of costs by March 21, 1938. The plaintiffs are 
unable to pay the same at present. So I order that 
plaintiff be treated as paupers at present without 
being made to pay costs which should be paid when 
they can afford to do so. For this purpose a formal 
order should be made in favour of the Vakil to 
whom the costs are due. Register the case.” 


That this is an extraordinary order, to 
put it mildly, cannot be denied. But the 
party that can legitimately have a grievance 
against this order is the plaintiff. To put 
it in simple language what has happened 
is this. The Court below granted permis- 
sion to the plaintiffs to sue as paupers and 
made the permission conditional on the 
payment of certain costs by the plaintiffs to. , 
the defendants at any time up to March 21, 
1938. The portion of the order granting 
permission to sue as paupers was correct, 
but the condition attached, namely the 
payment of costs,was wholly incorrect. It 
is difficult to understand an order which 
holds that a person is a pauper and is 


Alam, for the Opposite 
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unable to pay the court-fee which cone 
sequently allows that person to sue as a 
pauper and which yet directs the pauper 
to pay costs to tke opposite party as a 
condition precedent to being allowed to sue 
as a pauper, It appears that these pauper 
plaintiffs filed an application inviting the 
attention of the Court below to the fact 
that the condition as to payment of costs 
was illegal, On that application the Oourt 
below instead of deleting that portion of the 
order said that they need not pay the costs 
“at present” and that they should pay 
“when they can afford to do so.” We are 
told that these costs were due on account 
of a previous application for leave to sue 
as paupers which had been rejected. To 
direct that such costs should be realized 
in the manner in which the Court below 
has done is wholly without warrant or 
precedent. We have no doubt that when 
this matter goes back to the Court below 
it will consider the advisability of passing 
proper legal orders. 

So far as the revision filed by the defen- 
dants is concerned there sre no merits in 
it. What has happened is that the Court 
below has, at any rate to some extent, 
modified the illegality of the condition of 
payment of costs which had been attached 
to the previous order. Learned Counsel 
has argued that a previous application for 
permission to sue asa pauper having been 
yajected under O, XXXIII r. 5, Civil P. O. 
on the ground that the petition has not 
been framed and presented in the manner 
prescribed by rr. 2and3 of O. XXXIII, 
the Court had no jurisdiction to entertain 
a second application, He further argues 
that the order of March 21,1938 against 
which the present revision application has 
been filed must be taken to be the final 
order granting the application for permis- 
sion to sue as pauper and not the earlier 
one dated February 26. 1938 by which 
permission has been granted subject to the 
payment of ccets. Apart from the question 
whether the latter argument is correct or 
not, it seems to us that the rejection of 
an applicaticn under O. XXXIII, r. 5 on 
the ground that the application was not 
framed and presented in the manner 

rescribed by rr. 2 and 3 does not bara 
“subsequent application. Order XXXIII, 
r. 15 provides that an order refusing to 
allow the applicant to sue as a pauper shall 
be a bar to any subsequent application 
of the like nature by him in respect of 
the same. right to sue. In our opinion the 
refusal contemplated in r. 15 is the one 
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that is provided for inr. 7. To the same 
effect is the decision of a Full Bench of 
the late Obief Court of Lower Burma, 
Howa v. Sit Shein, 42 Ind. Cas, 803. (1) 
Reference may als> be made to the case in 
Rajendra Nath v. Tushamayee Dasee (2). 
The argument advanced by the learned 
Counsel for the applicants is not in our 
opinion well founded. The eapplication in 
revision fails and is dismissed with costs. 


D, Application dismissed. 
(1) 42 Ind. Oas, 803; AI R1918LB&6;9 LB R 
93 (F B). 


(2) A I R1933 Oal. 549; 145 Ind. Oas. 602; 80 O 
630; 57 O L J 21; 37 O W N 309; 6 R O 118. 


CALCUTTA HIGH COURT 
Civil Rule No. 1253 of 1939 
March 11, 1940 
Narsing Rav anD Monamep AKRAM, JJ. 
PRAFULLA KUMAR MITRA— 
PETITIONER 
VETSuUS 
DHIRENDRA LAL DUTT anp oTaBRS— 
OpposItg PARTY 

Oivil Procedure Code (Act V of 1903), 0. I, r. 10 
(2)—Scope —Partition suit—Question of extent of 
mortgigor’s share involved—Mortgagee of undivided 
share should be made party. 

In any partition case where the extent of the 
mortgagor’s share is in dispute, the practice of 
allowing the mortgagee merely to watch the pro- 
ceedings at the allotment stage will not meet the re- 
quirements of the cage, The language of O.I, r, 10 
(2), Oivil P. O., is wide enough to permit the addition 
of the mortgagee of an undivided share as a party in 
the partition suit where one of the questions involved 
in the suit is the extent of the mortgagor's share, 

O. Rule issued in application for the 
setting aside au order of tha Sub-Judge, 
Second Oourt, 24-Parganas at Alipore, dated 
July 12, 1939. 


Mr. Chandra Sekhar Sen, for the Peti- 
tioner, 

Messrs, Gopendra Nath Das and Sache 
indra Das Gupta, for the Opposite Party. 


Narsing Rau, J.—This rule is directed 
against an order of the Second Subordinate 
Judge at Alipore adding the petitioner 
as a party defendant to a partition suit 
brought by opposite party No. 1 against his 
brothers, opposite parties Nos. 2 and 3. 
The facts are briefly these: Opposite Party 
No. 1 Dhirendra Nath Dutt brought a suit 
for partition against his brothers Surendra 
Lal Dutt and Rabindra Nath Dutt (who are 
opposite parties Nos, 2 and 3 respectively’ 
claiming a one-third share in their joint 


paternal properties, which include premises 


1940 


No. 28/1, Wellington Street, Oalcutta. 
Surendra Lal and Rabindra Nath appeared 
in due Course and filed written statements. 
The‘defence of Surendra Lal was that 
Rabindra Nath had been suffering from 
congenital, complete and absolute idiocy 
and consequently that he himself, Surendra 
Lal, was entitled to a half share in the 
properties, Rabindra Nath in his written 
statement raised no objection to the pro- 
perties being partitioned. One of the issues 
raised on the aforesaid pleadings was : 

“Tg defendant No. 2 (Rabindra Nath) suffering 
from congenital, complete and absolute idiocy and 
lunacy as suggested by dafendant No. 1 Surendra 
Lal? If so, is he entitled to inherit his paternal 
properties?” 

The petitioner in this rule had,.before 
the institution of the aforesaid partition 
suit, advanced a sum of Rs. 500 to Rabindra 
Nath on a mortgage of Rabindra Nath’s share 
in premises No, 28/1, Wellington Street, 
In June 1939, after the institution of the 
partition suit, the petitioner applied to the 
Subordinate Judge for leave to institute a 
suit for enforcement of the above morigage 
against Dhirendra Lal, the plaintiff in the 
partition suit, who meanwhile had been 
appointed receiver of the properties in the 
suit. The application was opposed by 
Surendra Lal and while opposing it he 
made a substantive application for adding 
the petitioner as a party in the partition 
suit On July 12, 1939, the Subordinate 
Judge granted the application and ordered 
the mortgagee to be added as a defendant 
in the partition suit on the ground that 
the addition would avoid multiplicity of 
proceedings. It is against this order that 
the present rale is directed. The Advocate 
for the petitioner contends that in ordering 
the addition of the mortgagee as a party 
the Subordinate Judge exceeded the juris- 
diction conferred by O.I, r. 10 (2), Oivil 
P.O, Thesub-rule in question empowers 
the Court only to add 
“the name of any person who ought to have been 
joined, whether as plaintiff or defendant, or whose 
presence before the Oourt may be necessary in 
-order to enable the Court effectually and comple- 
tely to adjudicate upon and gettle all the questions 
involved in the suit.” 

The argument is that the questions in- 
volved in the partition suit are questions 
relating to the paramount title of the 
several parties whereas a mortgages is only 
concerned with a derived and subordinate 
interest. The question whether a mortgagee 
should be added as‘a party ina partition 
suit may arise in two clauses of cases: 
(1) where the extent of the mortgagor's 
share is not in dispute in the partition suit 
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and (2) where the extent of the mort- 
gagor's share is in dispute. In the former 
class of cases the mortgagee’s interest in the 
partition proceedings will only be to see 
that his mortgagor is given a proper allot- 
ment. In this class of cases the practice in 
Bengal has been not to add the mortgagee 
asa party, but to give him leave to attend 
the proceedings as a “quasi party”: Khetter- 
pal Sritirutno v. Khelal Kristo (1) at 
p. 909. Weare not aware of any reported 
case of the second class where this practice 
has been followed, On the other hand, 
the practice in all partition cases in certain 
other Provinces of India and according to 
some authorities, in England also, would 
seem to be to join mortgagees aB parties, 
as a matter of course, wherever the mort- 
gage is onan undivided share of the pro- 
perty. In Jadunath v. Parameswar (2) 
at p. 238, (a case of the first type) their 
Lordships of the Judicial Committee, after 
referring to the Bengal practice and the 
practice elsewhere go on to observe : 

“The mortgagee of an undivided share might be 
prejudiced if that share did not receive a proper 
allotment in severalty, and it is for the benefit of 
all other persons interested in the Joint property 
that such a mortgagee should be bound by the 
allotment. Hence it will in general meet the case 
if he is allowed to attend and be heard at that 
stage at which the making of a proper allotment 
is effected, just as in other typés of cases & person 
interested only in the result of a particular ac- 
count may be allowed to attend at the taking of 
that account, especially if it be in the interests of 
others that he should not thereafter dispute the 
result. It is a fundamenta! condition of this prac- 
tice in partition cases in Bengal that the extent of 
the share should not be in dispute; on that 
assumption an important advantage of the prac- 
tice is that it lightens the partition suit by avoid- 
ing the necessity of deciding as to the existence 
and validity of the mortgages claimed over the 
undivided sha res.” 

It would seem to follow from these obser- 
vations that in any partition case where 
the extent of the mortgagor’s share isin 
dispute, the practice of allowing the mort- 
gagee merely to watch the proceedings at 
the allotment stage will not meet the re- 
quirements of the case. So far therefore 
as decided cases go, they support the Sub- 
ordinate Judge's order in the present case, 
since the extent of the mortgagor’s share 
is in dispute here, The language of O. I, 
r. 10 (2) appears to be wide enough to 
permit the addition of the mortgagee as a of 
party in the present partition suit, one of 
the questions involved in the suit being the 


(1) 21 O 904, (909). 
(2) 44 O W N 233, (236); 185 Ind. Oas, 234; 6 BR 251; 
1936 O L RI26;}1940 O W N 98; 12 R P O 98; (1940) 1 M 
L J 97; AIB 1940 PO 1; 21 P LT 237;" 42 Bom, L 

R 331; 70 O L J 546; I L R (1940) 1 Oal. 255 (P O). 
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extent of the mortgagor’s share. Indeed 
the practice of certain other High Oourts 
in India would hardly have been referred 
to without disapproval by the Judicial 
Committee in Jadunath v. Parameswar (2) 
if it had been in conflict with the provi- 
sions of the above sub-rule. Nor ean 
there be any doubt that the addition of 
the mortgagee in the present case would 
avoid multiplicity of proceedings. The 
Rule is therefore discharged with costs, 
the hearing-fee being assessed at two gold 
mohurs. 


Mohamed Akram, J.—I agree. 
8. Rule discharge, 
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ALLAHABAD HIGH COURT 
Civil Revision Nos. 333 and 447 of 1937 
December 14, 1939 

BENNET AND Veema, JJ. 

BALLABLE DAS—DEFENDANT— APPLICANT 
Lersus 

GAUR DAS—PLAINTIFrF—Orposite Parry 

Specific Relief Act (I of 1877), s. 9—Person in 
joint possession dispossessed—Whether can sue under 
gs. 9 for joint possession, 

The words of s. 9, Specific Relief Act do not 
refer to exclusive possession, A person in joint pos- 
session of immovable property isas much in pos- 
session of that property as a person who is in 
exclusive possession, and if the person who was in 
joint possession is dispossessed, there is, no reason 
why he should not beentitled to bring a suit under 
the section to be restored to that possession which 
he enjoyed before he was dispossessed. 44 Ind. 
Oas. 557 (5),65 Ind. Cas. 351 (6), relied on, 23 Ind. 
Oas. 618 (1) and 31 Ind, Oas. 720 (2), explained. 


O. R. from an order of the Civil Judge, 
Muttra, dated May 19, 1937. 

Messrs. N. P. Asthana and 8. C. Das, 
fcr the Applicant. 

Mr. Shiv Charan Lal, for the Opposite 
Party. 


Verma, J.—These are two crosg peti- 
tions in revision and arise out of a suit 
for possession under s. 9, Specific Relief 
Act. The plaintiffs in the suit were an 
idol, who was shown as plaintiff No. 1, 
and Gaur Das, who appeared ag plaintiff 
No. 2 and purported to be the Mahanth of 
the temple. Defendant No. l, Ballabh 

as, on the other hand, claimed to be 
the Mahanth, The dispute is with regard 
to a building which is appurtenant to the 
temple, Each party denied the possession 
of the other over that building. . The 
learned Civil Judge has held that both 
Gaur Das and Ballabh Das were the 
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managers of the temple and had been in 
possession of the property in dispute in 
that capacity. He has also’ held‘ that 
Ballabh Das’s act, which was complaified 
of by Gaur Das, did amount to disposses- 
sion of Gaur Das. On these findings of 
fact he has passed a decree in favour of 
Gaur Das for joint possession along with 
Ballabh Das, The main confention raised 
on behalf of Ballabh Das is that the Court 
below had no jurisdiction to pass a 
decree for joint possession in a suit 
instituted under s,9, Specific Relief Act. 
It has been argued that such a decree ig 
not authorized by that section, and reliance 
has been placed on Hari Nama Dass v. 
Sheikh Naju (1) and Para Koothan v, 
Para Kulla Vandu (2). Jt seems to us, 
however, that the language of s. 9 does 
not justify such an argument. The sec- 
tion lays down tbat 

"if any person is dispossessed without his consent 
of immovable property otherwiea than in due 


course of law, he . 
session thereof ....’ 


We see noreason to hold that the words 
of the section refer to exclusive posses- 
sion. On the contrary, it seems to us that 
a person in joint possession of immovable 
property is as much in possession of that 
property as a pereon who is in exclusive ` 
possession, and if the person who was in 
joint possession is dispossessed, there ‘is, in 
our opinion, no reason why he ‘should not 
be entitled to bring a suit under the 
section to be restored to that p-ssession 
which he enjoyed before he was dispossess- 
ed. The first case relied upon hy learned 
Counsel for Ballabh Das, namely the one 
in Hari Nama Das v. Sheikh Naju (1) hag 
been explained by the Oaleutta Court in 
a later decision in Ajiman Bibi v. 
Sheikh Reasut (3), It is significant that one 
of the learned Judges, Chatterjee, J., who 
was a party to the later decision was also 
a party to the earlier one, It has been 
observed in the judgment in Ajiman Bibi 
v. Sheikh Reasut (3) that the remarks as to 
exclusive possession made in the judgment 
of the earlier case must be read in refer- ` 
ence to the facts of that case and that they 
were not intended to stand in the way of 
that joint physical possession being restored 
which existed before the disturbance, The 
Madras case Para Koothan v. Para Kulla 
Vandu (2) cited merely follows the case in 

(1) 190 WN 120; 23 Ind, Oas. 618; AIR 1914 
Cal. 496; 190 LJ117. ; 

a) oe 760; 31 Ind, Oas. 720; AIR 1916 


Mad. : 
(3) 190 W N 1117; 28 Ind. Cas, © 570; AIR 1916 
Oal, 562, 


... may by suit recover pos- 
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Hart Nama Dass v. Sheikh Naju (1), and 
no reasons are given in the judgment for 
the view taken. The earlier Madras case, 
Sabappathi Chetti v. Subraya Chetti (4) which 
the learned Judges in Para Konthan Y, 
Para Kulla Vandu (%) seek to distinguish, 
is also instructive. The view taken by us 
has also been held in the late Court of the 
Judicial Commissioner at Nagpur: vide 
Ghhoti v. Sitku, 44 Ind, Oas. 557, (5) and 
Ramchandra Fate yv. Shridhar, 65 Ind. Oas. 
301 (6). We agree with the view taken 
in these cases. In our opinion, the Court 
below was not wrong in passing a decree 
for joint pcssession, : 

In has algo been urged on behalf of Bal- 
labh Das that the Court below having 
found that the idol could not be said to 
have been dispossessed, no decree should 
have been passed. But, as the Court below 
has pointed out, the dispute as to possession 
is between the. two managers of the idol 
who have been found to have been in pos- 
session of the property. The possession of 
each of them is, of course, in his capacity 
as the manager of the idol. The question 
whether the idol has been shown to have 
been dispossessed or not is therefore 
irrelevant. 

In Civil Revision No. 447 of 1937 it has 
been contended on behalf of 
that the Oourt below has not found that 
Ballabh Das was also in possession of the 
property and that a decree for axclusive 
possession should therefore have been 
passed in favour of Gaur Das. We are 
unable to accept this argument. The 
whole jadgment proceeds on the footing 
that Ballabh Das isin possession, and the 


only question which needed consideration. 


was whether Gaur Das also had any sort of 
possession which entitled him to institute 
the suit, . 

The very fact that the learned Judge 
came to the conclusion that Gaur Das was 
entitled only to joint possession shows 
clearly that the learned Judge, on the 
evidence before him, came to the con- 
clusion that Ballabh Das was in possession 
along with Gaur Das. There is therefore 
no force in the revisicn filed on behalf of 
Gaur Dae also. For the foregoing reasons 
we dismiss both these petitions in revision 
with costs, 


D. Petitions dismissed. 
(4) 3 M 250, . 
(3) 44 Ind. Oas, 557; A I R 1917 Nag. 31. 

B 65 Ind. Oas. 351; AT R 1922 Nag. 115;18N L 


Gaur Das- 
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OUDH CHIEF COURT. 

Privy Council Appeal No. 13 of 1938 

April 30, 1910 
Tomas, O. J. AND YORKE, J. 
MUSAHEB KHAN AND OTHERS — 
APPLIOANTS 
versus 
P, RAJ KUMAR BAKSHI ano anoTHER— 

OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), s. 109 (c)— 
Certificate under s. 109 (c), when should be granted— 
Question whether mosque could be adversely possessed 
held not substantial question of law—Decision as to 
adverse possession over particular building in suit 
held, could be regarded as matter of wider public 
importance. 

A case should be certified to be a fit one for appeal 
to His Majesty in Council under cl. (c) of s. 109, Oivil 
P. 0., only when it is of considerable importance and 
the principle when finally decided by their Lord- 
ships of the Privy Council would be of benefit not 
only to the people who were directly involved in 
the litigation but also to the public at large. 182 
Ind. Oas. 1007 (6) and 108 Ind. Oas. 238 (7), relied 
on. [p. 95, col. 2.) 

An application was made for a grant of a certi- 
ficate under s. 109 (c) Civil P. O. The valuation 
of the suit was below Rs. 10,000 and by its deci- 
sion the High Court had affirmed the decision of 
the two Courts below. There were two main 
grounds of appeal firat whether the building in dis- 
pute was a public mosque or & private place of 
worship, and secondly, whether assuming it to be 
a public mosque the defendants had established 
adverse possession over the mosque: 

Held, that the first ground was really founded on 
what might be described as a play upon words. 
The question whether there could be adverse pos- 
session of mosque could not be regarded as sub- 
stantial question of law and the decision of the 
High Court was in regard to adverse possession 
over a particular building in suit in the case. The 
decision was unquestionably not in regard to any 
matter of wider public importance, and it could not 
furnish a ground for the grant of certificate under 
s. 109 (c). 122 Ind. Cas. 415 (8), 143 Ind. Oas. 312 
(4) and 102 Ind. Oas. 889 (9), distinguished. [p. 96, 
col, 1.] 

Mr. M. Wasim, for the Appellants. 


Mr, L. ‘S. Misra, for Respondent 
No. 2. 
(P. Raj Kumar Bakshi) served Mr, 


L, S. Misra for Respondent No. 1, 


Judgment.—This is an application 
under the provisions of O. XLV, rr, 2 and 
3 ofthe Oivil P, O., for the grant of a 
certificate said to be under cls. (a) and (c) 
of s, 109 of the Civil P. O. that the case 
isa fit one forappeal to His Majesty in 
Council. 

The application relates to the case of 
Musaheb Khan v. PanditRaj Kumar Bakshi 
and Mst. Dhan Raj Patti Bakshi 
which came before us in second’ appeal 
and was decided by us on September 6, 
193x, the judgment being reported as 
Musaheb Khan v. Raj Kumar Bakshi (1938 


$4 


O. W. N. 937) (1).The case related to a 
mosgue orrathera building having the 
appearances of a mosquein Mohalla Alame 
nagar in the Saadatganj Ward of Luck- 
now Oity. The building was situated in 
private property which had come to the 
ancestors of the defendants by a Oourt 
auction in 1868. The plaintiffs instituted 
the suit asa representative suit claiming 
(a) a declaration that the mosque, with 
the land and pucca well in front of it, is 
a place of worship for the Musalmans, (b) 
that a perpetual injunction be issued to the 
defendants not to demolish the building 
or to interfere withthe land in front of 
the mosque or the pucca well, (e) that the 
defendants be ordered to demolish the 
building which had been construed on the 
old route to the mosque and to reeopen 
the way (M. N) asit used to be (d) that 
the defendants be made to repair the 
damage done to the mosque byits being 
pulled down. 

The suit was dismissed by the trial 
Court which held that there was no evi- 
dence of dedication, and implied that the 
mosque, Since the building had all the ap- 
pearance of a mosque, must be regarded 
as being a private mosque, It further held 
against the plea of the plaintiffs that the 


Musalman public had been praying in the 


mosque for a long time before July 18, 1936 
and accordingly rejected the plea that the 
mosque had become a public mosque by 
user, It went on to hold that the defense 
dants’ right to hold the building in suit 
as their private property was proved, 
On the question as to the acquisition by 
prescription of a right of way through the 
old gate marked M.N, it held that in 
the absence of satisfactory evidence to 
prove that a right of access to the 
mosque had been acquired by continuous 
use of the right of way for 20 years 
(ending not more than two years before 
the date of suit) the issue must be answered 
against the plaintiffs, 

In first appeal the learned District Judge 
similarly rejected the case of the plaintiffs 
based on dedication and their further case 
that dedication should be inferred from 
user, andin consequence he arrived at 
the same conclusion that the building in 
suit was not a public mosque. It followed 
that it must be no more than a privaie 
mosque, the title in which rested with 
the defendants whohad the title to the 
whole of the property in which this building 


_ (1) 1938 OWN 937; 177 Ind. Oas. 718: 1938 O 


UL R435; 11 R O 62; A IR 1938 Oudh 238, 
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was situated. He went onto consider the 
question of adverse possession on the. 
assumption that the building might "be held 
to be a public mosque, and on this question 
he held it proved that the defendants 
had been in exclusive possession of the 
mosque for much more than 12 years and 
that the defendants had established 
their rights to the buildihg by adverse 
possession quite apart from the other 
findings in the case. 

On the matter coming up before us more 
or less the same points were argued and 
dealt with in our judgment reported 
as mentioned. The first question consi- 
dered was whether the building is a public 
mosque or a private place of worship. 
The findings in regard to the absence of 
proof of dedication, separation or delivery 
and the absence of proof. of dedication 
by user were findings of fact. We 
examined the other evidence and came 
to the conclusion that the entries in public 
records etc., only proved that the building 
in question was a place of worship and did 
not establish that it was a mosque in the 
sense of a public mosque. 

In this connection we held that the 
documents on which reliance was placed 
by the plaintiffs were not instruments of 
title but only pieces of evidence. On the 
finding that the building in suitis nota 
public mosque but only a private place 
of worship it would follow that it passed 
along with the property to the defendants’ 
predecessors under the Court sale of 1868 
just like the rest of the property did, 
and the plaintiffs must necessarily fail. 

We proceeded to take up the question of 
adverse possession which was argued 
before us with some care. The case of 
adverse possession necessarily proceeded on 
the assumption that the building in suit 
was a public mosque., Learned Counsel who 
argued the case conceded in the opening 
of his argument that there could be 
adverse possession over a mosqueand he 
argued the case with ihe object of showing 
that adverse possession was not established. 
Our decision on this question was a deci- 
sion on a point oflaw based on the cone 
sideration of the cumulative effect of a 
number of facts relating to this particular 
building. 

In the present application we are asked 
to grant a certificate under the provisions 
really of s. 109(c) only. The valuation 
of the suit was below Rs. 10,000 and by 
our decision we bave affirmed the decision 
of the two Courts below. Learned Coun- 
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sel on both sides have drawn our atten- 
tion to a number of decisions in which rules 
have been laid down as to the nature of 
cases in which a certificate may be granted 
under cl. (e) ofs. 109. For the applicants 
reliance was placed on Radha Krishna 
Iyer v.Smaminatha Ayyar (L.R.481, A. 
31 at p 33) (2) where after dealing with 
general principle governing the granting 
of certificates in cases where the subject- 
matter of the suitis Rs. 10,000 their Lord- 
ships go on to say: 

‘this does not cover the whole grounds of appeal 
because it is plain that there may be certain cases 
in which it is impossible to define in money value 
the exact character of the dispute; there are ques- 
tions, as for example, those relating to religious 
rights and ceremonies to caste and family rights 
or such matters as the reduction of capital of 
companies as well as questions of wide public 
importance in which the subject-matter in dispute 
cannot be reduced into actual terms of money. 
Sub-s. (c) of 8. 109 of the Civil P. O., contemplates 
that such a state of things exists, and r. 3 of 
O. XLV regulates the procedure,” 


Learned Counsel went on to refer to 
Subhan v. Baburam Singh (I. L. R. 52 All. 
329) (3) a case to which, as in the present 
case, sub-s. (c) of s. 109 alone applied, 
and the certifcate was granted on the 
view that tbis wasa matter of general im- 
portance to both communities and therefore 
a fit case for appeal. The foundation for 
the grant of certificate was that the 
judgment of the High Court in second 
appeal amounted to an aesertion (or 
more properly, led to the inference) that 
it is incompetent for members of the 
Muhammadan community to take out 
any pew religious procession at all. It 
is clear that the matter was one of great 
general importance. 


Another case to which our attention was 
drawn was Sheopujan Upadhiya v. Bhagwat 
Prasad Singh (I. L. R. 54 All. 459) (4), 
That again wasa case in which certifi- 
cate was granted on the view that the 
questions sought to be agitated in the 
appeal to the Privy Council are substan- 
tial questions of law involving matters of 
principle which not only affect the parties 
io the litigation but are likely to concern 
a large class of persons who are or may 
bein the same situation as the plaintiffs 
and in whose cases the decision of the 

(2) 48 I A 31, (33); 60 Ind. Cas. 85; 19 A L J 
161; 40 ML J 229; 13 L W 321; (19221)M W N 
119; 33 O LJ 277; 25 O WN 630;44 M 293; 23 
Bom. L R 718; 29M L T 418 (P C). 

(3) 52 A 329; 122 Ind. Oas. 415; AI R 1980 All. 
121; Ind. Rul, (1930) All. 239. 


(4) 54 A 459; 143 Ind. Oas. 312; A I R 1933 All, 
4; Ind, Rul, (1933) AlL 223. 
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Privy Council is sure to be a guiding 
precedent. 

Learned Counsel also referred to 
Raghunath Prasad Singh v, Deputy Com- 
missioner of Partabgarh (I. L.R. 2 
Lucknow 93), (5) but that was not a case 
which fell under the provisions of s. 109 
(c) only, The valuation was over Rs, 10,000 
but this Court had affirmed in appeal the 
decision of the Court below and what 
was required was tbat ihe appeal should 
involve “some substantial question of law” 
and it was held that the condition was 
satisied if there was a substantial 
question of law between the parties. 
The case has no applicability to the present 
case. 

Oniheother hand reference has also 
been made to Bhaiya Hari Saran Das vV. 
Her Kishen Das (1939 O. W. N. 659) (6) 
in which it was held that a case should be 
certited to beafit ona for appeal to His 
Majesty in Council under cl, (c) of s, 109 
only when itis of considerable importance 
and the principle when finally decided 
by their Lordships of the Privy Oouncil 
would be of benefit not only to the people 
who weredirectly involved in the litiga- 
tion but also to the public at large. 

The same view has been taken in 
Ruchcha Saithwar v. Hansrani, I. L. R. 50 
All, 640) (7) in which the head-note runs; 

“Ordinarily none but the parties to a litigation 
are concerned with the result of a case. In every 
such case, where the valuation is less than the pre- 
scribed limit, there is no right of appeal to His 
Majesty in Oouncil. It is only when a case is of 
larger importance and the principle, when finally 
decided by their Lordships of the Privy Oouncil, 
will be of benefit not only to the people who are 
directly involved in the litigation, but to a con- 
siderable body of other people, that leave to appeal 
should be granted.” 


This principle has been so frequently 
stated that there isno room for doubt 
that it must be treated as a matter of 
settled law, andit is in the light of the 
law as so settled that we have to consider 
the present application. 

A large number of grounds have been 
taken but substantially they relate to the 
same two questions which came for decision 
before us ; first whether the building ia 
dispute is a public mosque or a private 
place of worship, and secondly, whethere 


(5) 2 Luck. 93; 102 Ind. Cas, 889;4 O W N 515; 
31.6 W N495: A IR 1927 PO 110; 4927) MW N 
519; 26 L W 70 (BP 0). 

(6) 1989 O W N 659; 182 Ind. Cas. 1007; 1939 O 
LR 490; 12R O 15; A I R 1939 Oudh 224; 14 Luck, 
75. ; 

(7) £0 A 640: 108 Ind, Oas. 238; 26 ALJ 336; A 
IR 1928 All, 220, ve 


- question of law a 
learned Counsel arguing the appeal before © 
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assuming itto be a public mosque the 
defendants have established adverse pos- 
session over the mosque. 


Ground (a) is to the effect that we 
should have held that under the Muham- 
madan Law there cannot be a private 


mosque andthat every mosque must be 
heldto be a public mosque, The ground 
is really founded on what might be describ- 
ed asa play upon words, If the word 
“mosque” is to be understood as meaning a 
public place of worship there obviously 
cannot be private public place of worship. 
Asto the possibility of there being a 
private place of worship for Muhammadans, 
just as there may be for the followers of 
other religions, no question was raised 
in the arguments before us, We suppose 
this ground to mean that there cannot be 
& private place of worship having the 
appearances of a mosque. No such 
argument was ever addressed to us nor 
could be addressed to us in the light of the 
commentaries, which ‘were put before us, 
which make it clear. that by merely con: 
structing a building in the shape of a 
mosque the builder does not create a mosque 
that isa public mosque or public place 
of worship, which only becomes so by 
dedication, delivery permission or user. 

Grounds (b) and (fe) relate to the in- 
ferences to be drawn from the documents on 
the record, and we are clear that these 
grounds do not raise any substantial 
question of law or question of great public 
importance. 

Ground (d) is that first there can be no 
adverse possession of a mosque and second 
that this Court has erred in holding that the 
defendants have established their adverse 
possession in the mosque. As regards the 
first question it will be sufficient to say 
that we could not regard as a substantial 
question on which 


us, one of the acknowledged leaders of 
the barin Lucknow, conceded that there 
could be such adverse possession. On 
the second point the decision which we 
have arrived atis adecision in regard to 
adverse possession over a particular 
building in suitin the present case. Our 
decision was unquestionably not in regard 
to any matter of wider public importance, 
and in so far it could not furnish a ground 
for the grant of certificate under s. 109 (e). 

Grounds (e), (f), (g)and (h) allrelate to 
subsidiary questions in cornection with 
adverse possession, while ground (2) 


merely puts forward an excuse for the 
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plaintiffs failing to institute a suit for the 
recovery of possession. In our opinion the 
statement in ground no (j) that the pro 
posed appeal to His Majesty in Obdunei. 
involves a substantial question of law anc 
is one of great public importance to the 
Musaliman community cannot be sustained 
We have no doubt in our minds that this 
is not a case which can be brought withir 
the scope of the principles laid down i 
regard to the grantof a certificate that thi 
case isa fit one for appeal to His Majesty 
in Council. 

We accordingly refuse 
certificate and dismiss 
with costs. 


to grant : 
this applicatior 


Before leaving the case we should per 
haps note that there is a slip of the pen o 
p, 954 of the decision aS reported in th 
Oudh Weekly Notes. The last word on th 
page should be “permission™ instead O 
“precariousness”. 


Be Application dismissed. 





MADRAS HIGH COURT 
Appeal No. 78 of 1937 
August 9, 1939 
Leacock C. J, AND PATANJALI SASTRI, J. 
In the matter of TRUST DEED or 
THOMAS RICHMOND (pBogasapD). 
EDWARD H. M, BOWER— APPELLANT 
VETSUS 
Lr. Cot. A, M. V. HESTERLOW AND of HER 
— RESPONDENTS 

Trusts—Public or private—Trust creating seher 
of loans for educational purposes at low rate 
interest—Whether public trust—Trusts Act (II 
1882), s. 34—Provisions of trust deed resulting 
frustration of object of trust—Devtation from, 
allowed. 

A member ofthe Anglo-Indian community creati 
a trust and formulated a scheme to help Ang) 
Indian youths in their studies. He set aside certe 
Government securities as an endowment fund. T 
interest on the capital was to be devoted to maki 


advances to Anglo-Indian youths who wished 
qualify for professions or obtain higher educati: 
generally. The advances which were to be call 


“ scholarships *’ wera to be repaid at low rate 
interest by the recipients out of their earnings 
completion of their education : 

Held, that a scheme of loans for educational pr 
poses at such low interest must be regarded as 
scheme of a charitable nature. The trust was 
public trust and not private one and was governed 
s. 92, Civil P. O. In re Monk Giffen v. Wedd ( 
relied on. 

If the provisions of a trust deed result in | 
frustration to a large extent of the objects of | 
trust, the Court can permit deviation from | 
trust dasd. Inre New, In re Leavers, In re More 
(1), explained. 
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Mr, A. Sundararajan, for 
lant. 


Mr, V.C, Viraraghavachari, for the Res- 
pondents. 


the Appel- 


Leach, C.J.—This appeal arises out of a 
decision on an Originating Summons 
Issued under O, XLV, of the Rules of the 
Original Side of this Court. The summons 
was taken out by the appellant, the sole 
remaining trustee of a trust known as the 
Richmond Educational Trust, The appele 
lant sought an order of the Court permitte 
lng a deviation from the trust deed and 
asked for the appointment of two new 
trustees. The appellant regarded the trust 
as aprivate one and relied on the pro» 
Visions of s. 34, Trusts Act. The matter 
came before Gentle, J., who dismissed the 
Bummons so far as it related to the 
prayer for permission to daviate from 
the trust deed, but granted the prayer 
for the appointment of additional trustees. 
The appellant has appealed against the 
first part of the order as he contends 
that the learned Judge erred in not sanctie 
oning the deviation. The main question 
however is whether this trust is to be 
regarded as being ofa public or private 
nature. If it is a public trust the application 
did not lie. 

The trust was created by one Thomas 
Richmond, a member of the English and 
the Madras Bars, under a deed dated 
April 11,1918. The founder apparently 
regarded the trust as being of a private 
character. He was a member of the 
Anglo Indian community and he formulated 
a scheme to help AnglosIndian youths in 
their studies. He set aside Govt. securities 
of the face value of Rs. 30,000 as an endows 
ment fund. The interest on the capital 
was to be devoted to making advances to 
Anglo-Indian youths who wished to qualify 
for professions or obtain higher education 
generally. The advances which were to be 
called “scholarships” were to be repaid 
by the recipients out of their earnings on 
completion of their education. The trust 
deed which was drawn up and executed 
provided that each recipient of an advance 
should take out a life insurance policy for 
a sum equivalent to double the advance 
and assign the policy as security to the 
trustees. The premium and other incidental 
expenses were to be met by the 
trustees and added to the amount of the 
Joan. On repayment of the loan with 
interest at 4 per cent. the policy was to be 
reassigned to the insured, Inthe event of 
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the insured dying before the re payment 
of the loan sufficient of the money due on 
the policy to discharge the debt was to be 
paid tothe trustees and the balance paid 
to the person nominated by him “or 
otherwise according to the terms of the 
policy taken in the matter.” There were to 
be certain restrictions and these are em- 
bodied in paras. 4 and 5 of the deed. These 


paragraphs read as follows: 


“4. The candidateshall not be less than the age 
of l8 years onthe date of the execution of the 
instrument for re-payment and must have passed 
either the High School Examination, the School 
Final Examination or any other Examination or 
Test qualifying the candidate to appear for the 
University Examinations or for professional Exami- 
nation or tests in India, Great Britain, or elsewhere. 

3. The candidate’s father, mother, guardian or 
himself shall have been a bona fide member of the 
Anglo-Indian Association, Southern India for & 
period one year before the award of the scholarship 
or the candidate an orphan brought up in an 
Orphanage in Southorn India for a period of more 


‘than two years and who had won a Govt. Scholar- 


ship while inthe Orphanage and has further been 
a recipient ofa scholarship from the Anglo-Indian 
Association, Govt. or other sources after his six- 
teenth year,” 


Mr. Richmond was one of the original 
trustees and acted as such until his death 
in 1930. Since the creation of the trust a 
large number of advances has been made to 
Anglo-Indian students, Unfortunately, 
many of them have not fulfilled their ob- 
ligations to the trust. In fact, we are told 
that only a few of them have repaid their 
advances. The consequence has been that 
the trustees have had to keep up the pays 
ments under the policies in order to safe» 
guard themselves. The payment of premia 
on the policies on the lives of those who 
have already benefited by the trust mate» 
rially restrict the carrying out of the ob- 
jects of the trust, There is a present out- 
Standing of about Rs. 44,000. The main 
object of the appellant in taking out the 
Originating Summons was to obtain an 
order from the Oourt permitting the trus- 
tees to change the form of security. It 
was proposed thata beneficiary should pro- 
vide two sureties for the re-payment of the 
loan made to him and the obligation to take 
out a life-policy should be cancelled, If 
this were allowed it was anticipated that the 


trustees would be able to fulfil the objects e° e 


which the donor had in mind. 


The learned Judge refused to give any 
direction because he considered that the 
Oourt should not interfere with the provi- 
sions of a trust deed unless there were ex- 
Geptional circumstances and in his opinion 
there were no exceptional circumstances 
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here. He held that the donor must have 
had in mind when he decided on the condi- 
tions of the trust that a portion of the in- 
come would of necessity have to be devoted 
to the payments of premia on the lives of 
beneficiaries and in refusing to give the 
direction sought relied on the judgment of 
Romer, L. J. in In re New, In re Leavers, 
In re Moreley (l). We are unable to 
share the view that the facts in this 
case did not warrant a deviation from 
the trust deed to the extent of permitting 
security to be given in another form and 
we can see nothing in the case cited which 
runs contrary to thisview. If relief were 
not given in this case, it would undoubtedly 
mean the frustration to a large extent of the 
objects of the trust. Ifthe matter remained 
there we should have no hesitation in pas- 
sing an order which would enable the trus- 
tees to take the security in the shape of 
surety bonds. The matter however does-not 
remain there. There is the further question 
whether this is a public or a private trust. 
We areof opinion, that this is not a private 
trust, but is a public trust and is therefore 
governed by the provisions of s. 92, Oivil 
P.O. The trust was created for the benefit 
of the Anglo-Indian community of this 
Presidency. The fact that the donor placed 
restrictions to the extent set out in cls. 4 
and dof the deed which I have already 
quoted does not, we consider, make the trust 
any the less a public trust. 

Authority for the proposition that a loan 
fund of this nature constitutes a charity is to 
be found in In re Monk; Giffen v, Wedd 
(2). In that case the testator bequeathed 
his residuary estate to trustees upon trust 
to set aside ££00 as a “coal fund” for 
the benefit of the inhabitants of his native 
village and to hold the rest of hie residuary 

“estate as a “loans fund” for the purpose 
of making loans to poor and deserving in- 
habitants of the village. It is true that in 
that case there was nointerest to be charg: 
ed on the loans and in this case the rules 
which have been framed in accordance with 
the trust deed do require interest at the 
rate of 4 per cent. to be paid by the benee- 
ficiaries on the amounts received by them. 
Considering that it was the intention to 
e* grant loans to Anglo-Indian youths without 
occupation merely on the security of life 
policies the interest to be charged was 
very low. A scheme of loans for edu- 
cational purposes at such low interest must 
(1) (1904) 2 Oh, 534. 


(2) (1927) 2 Oh, 197; 96 L J Oh. 296;137 LT 4; 
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be regarded as a scheme of a charitable 
natare, Holding as we do that thisis a public 
trust it was not open to the appellant to 
take out an Originaving Summons. The 
matter comes within s. 92, Civil P.O,,and 
proceedings under that section can only 
be taken with the sanction of the Advocate- 
General. It follows that the order dis- 
missing the appellant's application must 
stand because the application was not com- 
petent, but the trustees will beat liberty 
to take such other steps as they may be 
advised, The costs of the trustees will 
come out of the estate, 


N.*8. Order accordingly. 


MADRAS HIGH COURT 
Appeal No. 438 of 1935 
November 9, 1938 
PANDRANG Row AND 
KRISANASWAMI Ayysnaar, JJ. 
SUNA ANA RAMANATHAN OHETTIAR 
—APPRLLANT 
VETSUS 
MANA PENA PALANIAPPA CHETTIAR 
AND OTHERS—RESPONDENTS 

Guardian and ward—Powers and liability of 
guardian—Executor for managing property and 
business directed to hand over property to son to be 
adopted by testator’s widow after he attains majo- 
rity—Ezxecutor after adoption and during minority 
of adopted son ceases to be executor and becomes 
testamentary guardian—Hia powere of management, 
nature of—Creditor, tf can enforce claim directly 
against minor’s estate—Interest Act (XXXII of 
1839), s. 1—“ Interest payable by law" means in- 
terest payable either by common law or equity— 
Contribution—Sutt for—Interest—Nature of claim— 

Jurisdiction of Court. 
ere & person, appointed by a testator as an 
executor of his will for the purpose of managing 
his property and carrying on his business, is direct- 
ed by the testator to handover the property and 
business to a son to be adopted by the testator’s 
widow according to his directions in the will, soon 
after he attains majority, the position of the exe- 
cutor, after the adoption and during the minority 
of the adopted son, ceases to be that of executor of 
the will and becomes that of a validly appointed 
testamentary guardian of the adopted son and his 
powers of management are derived not only from 
the will but also from the principles of Hindu Law 
recognized in Hunoomanpersaud Pandey v. Babooee 
Munraj Koonweree (3). Such a guardian can, under 
Hindu Law, bind the minor’s estate, by a personal 
contract, such as one of incurring asimple debt, if 
it is entered into during the course of and for the 
purpose of carrying on the business of the minor 


. ward. It isnot a pre-existing liability alone that 


enables a guardian to enter into a contract binding 
on behalf of the minor, but all those facts and cir- 
cumstances of necessity or benefit which ordinarily 
justify an alienation under Hindu Law, would sup- 
port a contract as well. It is open to the cre- 
ditor, or tothe persons who stand in his shoes, to 
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enforce his claim directly against the family prop- 
erty of the minor and he is not bound to sue the 
guardian in the first instance, more specially so, 
when, the latter has been unreservedly discharged 
by the ward himself. For an acquittance by the 
beneficiary without disputing any of the acts of the 
guardian during his management is virtually tant- 
amount to an affirmance of the propriety of those 
acts, and it would be hardly jast to permit .the 
ward to demur tg those acts later. In any case an 
exception is recognized to the rule where the debt 
is incurred in a trade carried on in pursuance of 
directions validly given by a will or other instru- 
ments. 169 Ind, Oas. 261 (12), commented upon. (p. 
103, cols. 1 & 2; p. 104, col. 1.) 

[Case-law relied upon.) 

Though the Interest Act, speaks of interest pay- 
able by law, what is meant is that it may be pay- 
able either by common law or equity. In other 
words, the word ‘law’ isin the context used in the 
generic and not in the technical sense, and compre- 
hends all those principles of law and equity which 
Courts enforce. [p. 104, col. 2.] 

It is wrong to regard a claim for contribution as aris- 
ing out of a contract enforceable at law. Such a claim 
is independent of contract and arises out of the neces- 
sity to do equity to a person who has been damnifi- 
ed by the default of the person liable in failing to 
fulfil an obligation which was essentially his own. 
Such a claim pre-eminently falls within the equit- 
able jurisdiction of the Oourt and Courts of equity 
have allowed interest on such claims without ques- 
tion. In a claim for contribution the claimant is, 
therefore, entitled on equitable principles, to interest 
from the date on which his payment to the creditor 
becomes in excess of his share and not from the data 
when the liability and the amount are both ascer- 
tained and adjudged. The claim for interest, being 
supported by equity, is payable by law within the 
meaning of that word as used in the Interest Act. 
It is for the Oourt to fix a reasonable rate taking 
all the circumstances into consideration, Hitchaman 
v. Steward (16), In re Swan's Estate, Ex parte 
Bishop (17) and In re Fox Walker & Co. (18), relied 
on. |p. 105, col. 1.) 


A. against the decree of the Sub-Judge, 
Devakottah, in O. 5. No. 33 of 1927. 


Messrs. A. Swaminatha Ayyar and S. 
Thyagaraja Iyer, for the Appellant, 


Messrs. K. Rajah Ayyar, V. Ramaswami 
Ayyar and N., G. Krishna Ayyangar, for the 
Respondents. 


Krishnaswami Ayyangar, J.—This 
appeal has been preferred against the decree 
of the Subordinate Judge of Devakottah 
passed a second time in a suit for contribu- 
tion. The first decree was set aside on 
appeal by this Oourt and the suit was 
remanded for fresh disposal on a point 
which was held to be the main point in the 
suit between the parties. That point had 
unfortunately not been considered at the 
first trial on account of the defective 
character of the pleadings and the wrong 
emphasis laid on what was found to be an 
untenable ground of claim, 

A short statement of the facts is neces- 
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sary before we proceed to consider the 
contention raised by the appellant. In 
1908, a loan of Rs. 20,000 was advanced by 
the Bank of Rangoon Limited, to two firms, 
namely the firm of M. P. belonging to the 
family of the plaintiffs and the firm of 
S.A. belonging to the family of the defen- 
dant on a joint and several promissory note 
executed by their representatives, (In this 
judgment the term ‘firm’is used not in the 
sense of a partnership arising by contract 
but in the Hindu Law sense of a joint family 
business.) Both the firms were each 
separately carrying on a banking and 
money-lending business in Rangoon, a kind 
of business ordinarily carried on by men- 
bers of the Nattukottai Chetty community 
to which the parties belong. Tne learned 
Judge has found, and we have seen no 
sufficient reason to dissent from his con- 
clusion that the S.A. Firm was an anceatral 
business belonging tothe defendant's family, 
founded long ago by an ancestor of his, 
To that business the defendant succeeded 
in 1906 when he was adopted while yet a 
minor by the widow of one 8. A. Subra- 
mania Chetty, the previous owner who died 
in 1904. Subramania Ohetty had left a 
will by which he had authorized his widow 
to adopt. During his life ha was the sole 
owner not only of the 8. A. Firm at 
Rangoon but also of several other businesses 
elsewhere, By his will he appointed two execu: 
tors of whom one alone Chetti Chinniah took up 
the office and the management of his estate 
and effects inclusive of the 8. A. Firm at 
Rangoon. In February 1913, he surrender- 
ed the properties to the defendant and ob- 
tained his discharge. Whether after the 
adoption of the defendant, Chinniah held 
the character of an executor pure and simple 
or whether he became thereafter his 
testamentary guardian with those duties 
and privileges which appertain to sucha 
guardian is one of the matters in contro» 
versy, 

At the date of the loan, the 8, A, Firm 
was in charge of one Ohockalingam Chetti, 
an agent who held a power-of-attorney from 
Chinniah, while the M. P. Firm was re- 
presente by one Palauiappa Chetti. The 
promissory note on which the loan of 


Rs. 20,000 was advanced by the Bank was °” 


signed by the two agents prefixing the 
letters ‘S. A.’ and ‘M. P.’ respectively to 
their signatures thereby indicating that 
they were acting in the particular transace 
tion, not in their personal but in their 
representative capacity as agents of their 
respective principals, The money borrowed 


100 


was divided, as indeed it was intended to 
be divided, between the two firms in equal 
shares, according to a practice which came 
into vogue by reason of the lending bank 
insisting for better security on the credit 
afforded by two signatures, Sometimes a 
firm would borrow for itself on the accom- 
modation of another friendly firm in return 
for a similar accommodation by the former 
to the latter. Sometimes the two firms 
borrowed as in this case a single sum of 
money on one joint promissory note, divide 
ing the money borrowed equally between 
themselves. Both species of transactions 
bave not infrequently come before the 
Courts. It will be seen that the essence of 
the transaction when analyzed comes to 
this, that in the former class, the actual 
borrower is the principal debtor, and the 
accommodating signatory, a surety; in the 
latter, each of the two borrowers is a prin- 
cipal debtor in respect of the moiety taken 
by him, and a surety in respect of the other 
moiety taken by the other signatory. The 
lending bank however could realize the 
debt indifferently from either or both the 
debtors at its option. As between the 
debtors themselves, there can be no doubt 
that the relationship is that which subsists 
in law between a principal debtor and a 
surety. 

Tocome back tothe narrative. Default 
was made inthe repayment of the loan to 
the Bank and the Bank was consequently 
obliged to institute a suit for its recovery 
in O. R. No. 55 of 1912 in the Chief Court 
of Lower Burma. The suit appears to have 
been framed following the special procedure 
of O. XXX, Civil P.O., which permits a 
suit by or against a partnership or even an 
individul in its or his business name, if 
such a name is assumed for the business 
- carried on. On August 12, 1912, a decree 
by consent was passed against the two firms 
in their firm names in terms of a com- 
promise signed by the representatives of 
the firms. The decree remained unsatisfied 
till February 19, 1925, when the full 
amount of the decree with accrued interest 
amounting to Rs. 25,600 was collected by 
‘the Bank from the plaintiffs alone, the 
, defendant having defaulted to contribute 
his quota. The present suit for contribue 
tion was therefore filed on March 22, 1927 
by the plaintifis who are members of the 
M. P. family against the defendant re- 
presenting the B. A. family for making him 
bear his share of the joint liability. The claim 
was for Rs. 12,800 being an exact half of 
' thè amount collected. Interest was also 
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claimed on this sum at Re. 0-13-6, the 
average rate current, it was alleged, among 
the Nattukottai Ohetties, at Rangoon The 
defendant contested the suit mainly onthe 
ground that the decree of the Chief Court, 
Lower Burma, was a nullity having been 
passed against the so-called B, A. firm at 
a time when that firm had ceased to exist 
as a legal entity and when in fact no 
business at all was being carried on under 
that style either by the defendant or any 
other person on his behalf. According to 
his written statement, the firm came to 
an end with the death of Subramania 
Ohetty in 1904; and consequently the decree 
passed against a firm which was no longer 
in existence was a nullity and could not 
bind him, as he could not be held to have 
been a party at all to the suit. The Sub- 
ordinate Judge who tried the suit in the 
first instance overruled this defence, 
holding that the S. A. firm did exist on the 
material dates, and that the defendant was 
in fact, a party to the suit, though 
nominally it was the S. A, firm that had 
been impleaded, A decree was accordingly 
passed in terms of the prayer in the plaint. 
Mention must now be made of an averment 
m the written statement to the effect that 
the 

«S, A. estate was in the hands of executors..... 
during the minority of this defendant, 
expired with December 1912 and thereafter in 


February 1913 the estate was handed over to this 
defendant.” 


No special notice was taken of this plea 
of minority, the plaintiff did not plead to 
it, and the Court did not raise any issue 
on it. But when the defendant preferred 
an appeal to this Court in Appeal No. 400 
of 1928, this neglected averment assumed 
serious importance, It was contended in 
the appeal that whatever might be the 
position if the defendant had been a major 
at the time, the decree must be held to be 
a nullity inasmuch as he was in fact a 
minor at the time, and as no decree could 
bind a minor without his being represented 
and his interests protected in the Manner 
provided by O. XXXII, Civil P. O. This con- 
tention prevailed, but at the same time the 
learned Judges were unwilling to dismiss 
the suit for good, as in their view it was 
based not merely on the invalid decree, but 
also on the original debt. This was regard- 
ed by them as the main point for determina 
tion in the suit, though it had not been 
pleaded with sufficient particularity, They 
refused in the interests of justice to allow 
the claim to be defeated by a mere 
technicality, and accordingly remanded 
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the suit for fresh disposal after allowing 
the plaintiff an opportunity to amend the 
plamnt by supplying the necessary parti- 
culars as regards the nature and binding 
character of the original loan. The defen- 
dant was given liberty to plead to the 
amended plaint. The case then went back 
to the trial Court, the plaintiff carried out 
the necessary amendments to the plaint, 
the defendant putin an additional written 
statement and fresh issues Nos, 7 to ll 
were framed. At the new trial, fresh evi- 
dence was adduced, and the Court below 
has once again come to the conclusion that 
the plaintifis are entitled fo a decree as 
prayed for and has passed a decree accords 
ingly. Jt is from this second decree that 
the present appeal has been preferred by 
the defendant, 

In this connection, we may perhaps 
allude to another appeal, Appeal No. 449 
of 1935, which was heard along with this 
appeal, and disposed of by us on Octo« 
ber 20, 1938. That appeal was preferred 
by the defendant, who was also the defend- 
ant in another later suit by the plaintiffs 
who sought to set aside the remand order 
of this Court in Appeal No. 400 of 1928 
on the ground that it had been procured 
by fraud, It is enough at present to say 
that we have found there was no fraud 
made out of a nature sufficient in law to 
set aside a judgment of Oourt, and hence 
we had to reverse the decree of the Sub- 
ordinate Judge who had held that the 
remand order had been vitiated by fraud 
practised on the Court, It becomes con- 
Bequently necessary for us to consider the 
merits of the present appeal preferred 
against the fresh decree passed by the 
lower Court. 

The learned Subordinate Judge has 
found as a fact that Chockalinga Chetty, 
the then representative of the 8S, A, firm, 
did in fact receive a moiety of the loan of 
Rs. 20,000, borrowed from the Bank, and 
that he did so in the ordinary course of 
the S. A. business and for the purpose of 
carrying it on in the ordinary way. This 
obvious and indisputable fact, we regret, 
was persistently and disingenlously denied 
by the defendant in the lower Court, till 
finding it impossible satisfactorily to ex- 
plain in his omission to produce the account 
book of the firm almost conclusively traced 
into his possession, hé finally took up the 
position that the loan had been borrowed 
by one who had no authority to borrow it 
on his behalf, and consequently he (the 
defendant) was under no obligation to 


RAMANATHAN V. PALANIAPPA (MADR.) 


101 


recognize 1t. On his behalf it was urged 
before us that Ohinnayya Chetty who was in 
fact at the date of the loan and as we have 
already noticed, till February 1913, in 
actual management of all the property 
and businesses of the defendant, was 
wholly and purely an executor under the 
the will of his adoptive father, and that 
he had no right as such to continue the 
S. A. firm at Rangoon either in law or 
under the terms of the will. If in cons 
tinuing the business, Chinnayya overstep- 
ped the limits of his authority, a debt 
borrowed in the course of such an unauthoe 
rized business cannot of course bind the 
defendent. But, if on the contrary, the 
continuance of the business was not im- 
proper, we should be prepared to hold on the 
principle of the ruling in Abdul Majid Khan 
y. Saraswathi Bai (1) that it was within the 
authority of Ohinnayya and his agent to 
borrow the money. 

It ig therefore necessary to ascertain the 
exact legal relation in which Ohinnayya 
stood towards the defendant. It is clear 
from the will, that he and another Chidam- 
baram Ohetty were in express terms 
appointed executors. Ohidambaram Ohetty 
declined to accept the office, but Chinnayya 
after a long and protracted contest succed- 
ed in establishing the will and obtaining 
probate. There can be no doubt that 
Chinnayya at the outset took over the 
management of the business as an execu 
tor in accordance with the provisions of 
the will, The will contained the following 
directions: 

“I have appointed these two persons, namely (1) 
S. R. M. Ramaswami Chetty alias Ohinnayya 
Chetty, residing at Keraikudi aforesaid, and (2) 
A. V. P. L. QOhiddambaram Chetty of the said 
place as executors of this will for distributing and 
safeguarding my properties as detailed below. So 
the aforeasid persons shall after my death take 
possession of all my properties, distribute them as 
detailed below and manage them. As I have no 
male issue at present, my wife Sivakami shall, 
after my death, take any male child she may like, 
in adoption for the propagation of my family. 
Soon after the said adopted son becomes a major, 
the aforesaid executors shall deliver to the said 
adopted son ali my properties together with the 
accounts relating thereto. The executors shall pro- 
pely safeguard and manage the above properties, 


maintain accounts properly in respect thereof, and,. 


conduct civil, criminal and revenue and all pro- 
ceedings, improve the properties, and incur ex- 
penses for charity... .. Of the firms which are 
carried on for me in foreign places, firms other 
than those four firms, namely Rangoon, Madras, 


(1) 66 M LJ 65; 147 Ind. Cas. 1; A I R1934P0 
4; 61 IA 90; 30N LR 60; 10 OW N1281;6RP 
O 48 39 L W 72; 58 O LJ 548; 1934) A aL 79; 
15 PLT 99;35 P L R10; (1934) MW N 4536 
Bom, L R 225; 38 O WN 201;17 N LJ1(P 0). 
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Bengal and Singapore, should be wound up, cash 
realized and the same be brought tothe said four 
firms and the transactions should be had on the 
Ohetty firms.” 

Two things are clear from these provi- 
sions, The S. A. business was one of the 
four businesses which were not to be closed 
down but to be continued, magaged and 
improved for the benefit of, the son to be 
adopted. As an executor bound to carry out 
the directions of the will, Chinnayya had 
accordingly a definite duty and it was cer- 
tainly within his powers to carry on the 
business. At the same time, itis equally 
plain that after the adoption of a son, 
who would from that moment become the 
owner, Chinnayya’s executorship must be 
held to have ceased and that he thereafter 
became the testamentary guardian of the 
son adopted, namely,the defendant, who 
was a minor at the time, In view of the 
direction that the executor should deliver 
the properties to the adopted son soon 
after he attained majority, we must hold, 
following tbe ruling in Jagannadha Rao 
v. Ramayyamma (2), that his position in re» 
lation to the management was that of a 
validly appointed testamentary guardian. 
It is on this footing that the question whe- 
ther the Joan taken from the Bank could 
bind the defendant has to be considered, 
though the argument at the Bar covered 
a wider range. 

Chinnayya was thus testamentary guar» 
dian put in charge of an ancestral business 
and enjoined to preserve and improve it for 
the benefit of the adopted son. His powers 
of management are derived not only from 
the will but also from those principles of 
Hindu Law recognized in Hunoomanpere 
saud Pandey v. Babooee Munraj Koonweree 
(3°, Mayne on Hindu Law, 10th Edn., 
s. 236 and in several other later cases. It 
is true that tbe incapacity of a miror under 
the Indian Law, to bind himself or bis 
estate by a contract is much more complete 
than under the English Law, especially after 
the pronouncement of the Privy Council in 
Mohori Bibi v. Dharmadass Ghose (4). But 
ths Hindu Law has conferred on the guar- 
dian, not of course in his interests but in 

„those of the minor ward, a comparatively 
larger power over even the immovables of 
the latter under his management. Though 
indeed, it is a limited and qualified power, 
to be exercised only in acase of need or 

(2) 44 M 189; 62 Ind. Cas. 437; AIR 1921 Mad. 


132; 40M LJ 46; 13 LW 91;29ML T103. 
( (3) 6 MIA 393; 18 W R 81; 2 Suther.:29; 1 Sar, 522 


P 0). 
PO 30 O 539; 301 A 114; 70 WN 441; 8 Sar. 374 
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for the benefit of the estate, yet it is wide 
enough to include an authority to charge, 
mortgage or even to sell a sufficient por- 
tion of it, if circumstances warrant its exer- 
cise: Mayne on Hindu Law, 10th Edn., 
s. 237. This was not denied, as indeed it 
could not be denied at this time of day, 
but the old argument, based, as it has 
been pointed out, on an imperfect undere 
standing of certain decisions ofthe Privy 
Council, Waghela Raj Singji v. Sheikh Mas- 
luddin (5), Indur Chunder v. Radha Kri- 
shore Ghose (6) and Mir Sarwarjan v. 
Fakhruddin Mohammad Chowdhury (7), 
was repeated before us. [thas been turned 
down more than once by this Court Rama» 
jogayya Y. Jagannadham (8), Yelurt Satya- 
narayana Yeluri Mallayya (9), Ammalu 
Ammal v. Namagiri Ammal (10), at p. 640, 
and Sree Muthangi Seetharamayya Garu v. 
Pantham Sathiah (11)) and it is unneces- 
sary for us to embark upon a discussion 
of the soundness of the principle adopted, 
In view of these decisions, it has to be 
taken as established that a guardian can, 
under Hindu Law, bind a Hindu minor's 
estate, by a personal contract if circum- 
stances such as those pointed outin Aunoo- 
manpersaud Pandey v. Babooee Munraj 
Koonweree (3) exist. We may observe that we 
find it difficult to appreciate an argument 
which denies to the guardian a power to 
contract a simple debt, while conceeding to 
him in identical circumstances a power to 
charge or even sel] the estate, in spite of 
the greater strictness with which the Hindu 
Law regards transactions affecting immov- 
able property. 

It was, however, urged that the test laid 
down by the Privy Council in Hunoomane 
persaud Pandey v. Babooee Munraj Koon- 
weree (3), is not applicable tə a simple 
contract debt ircurred bythe guardian, 
which according to the appellant could be 
supported if at all not on the broad princi- 
ples enunciated in that case, but only on 


ya 11 B 551; 14I A 89; 11 Ind. Jur. 315;5 Sar. 
16 (P 0). i 


(6) Ke 507; 19 I A 90; 6 Sar. 185 (P O). 

(7) 39 O 232; 13 Ind. Oas. 331; 39T 
N 74; 15 OL J 69; (1912) M W N 22; 9 
Bom. L R5; 21 MLJ1156;11M L T 8 (PO). 

(8) 42 M 185; 49 Ind. Cas. 872 ;AI R1 
641; 36 M L J29;25 MLT 23;9 LW 
WN 148 (E B), 

(9) 58 M 735; 155 Ind, Oas. 581; (1935) MW N 
349; 41 L W 514; 68 ML J 540; 7R M591; AIR 
1935 Mad. 447 (F B). . 

(10) 33 M L J 631, (640); 43 Ind. Cas. 760; AI R 
1918 Mad. 300; 22 M LT 391; 6 L W 722; (1918) 
M W N 110. 

(11) A I R 1938 Mad. 716; 182 Ind. Oas. 961; (1938) 
MWN 677; 12 RM 201, 
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the much more limited ground, viz., that it 
was incurred to pay or keep alive a bind- 
ing.debt already in existence, For this 
argument reliance was placed on a recent 
decision of a single Judge of this Court, Ven- 
kataramana Rao, J., in Muthuswami Maniga- 
ram v. Annamalai Chettiar Firm (12). As we 
are informed that that decision is now under 
appeal, it is not necessary for us to say 
anything more than that we are not satis- 
fied that it is only in respect of a pre-exist- 
ing liability under Hindu Law that a guar- 
dian can act so as to bind the minor. 
With all respect to the Jearned Judge, we 
think that once an exception based on the 
principles of Hindu Law is recognized, 
there appears to be no warrant for still 
further narrowing it by a limitation of 
the kind suggested. We feel that the 
sounder and more reasonable view to 
take of the decisions on the pointis that 
if the guardian is found to have acted in 
circumstances regarded as sufficient to bind 
the minor according to the general prine 
ciples of that law, then the estate of the 
minor should be held bound. A pre-existing 
liability is only one such circumstance, 
but that is by no means exhaustive of the 
class. We feel that the observations of 
the Judges in the cases referred to in the 
judgment of the learned Judge, ought not 
to be interpreted as enunciating a new 
head of necessity, or limiting the well- 
known ancient one, to which alone and 
to none other, we must resort in every case 
where a transaction of a representative is 
questioned. The rule laid down as early as 
Hunoomanpersaud Pandey v. Babooee 
Munraj Koonweree (3) must therefore con- 
tinue to guide the Oourts, and it is not 
permissible to whittle down the generality 
of their Lordships’ language, by dicta of 
Judges made with particular reference to 
the facts before them. We regret we are 
unable to agree that “the test is not a 
question of mere benefit, nor the mere fact 
that the debt was incurred for necessary 
purposes” as the learned Judge seems to 
think. It is not in our opinion a pre-existing 
liability alone that enables a guardian to 
enter into a contract binding on behalf 
of the minor, but all those facts and cir- 
cumstances of necessity or benefit which 
ordinarily juetify an alienation under Hindu 
Law would support a contract as well. 
We must accordingly negative the conten- 
tion that Chinnayya was incapacitated from 
borrowing for the purposes of the business 


(12) 44 L W 775; 169 Ind, Oas. 261; A I R 1937 Mad. 
1; (1936) M W N919; 44L W 775;9R M727, 
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entrusted to his care. In this connection 
it is well to remember that the Nattukottai 
community to which the parties belong 
have, ag we have already observed, adopted 
moneyslending and banking as their main 
profession or kulachar, and such a business 
which is often the mainstay of the family 
has been known to descend from generation 
to generation in many Ohetti families, 
The argument that it should be wound up, 
as it has to be wound up apparently 
under the English Law, takes little note 
of the peculiar incidents of a family 
business in the Hindu system. It is accord- 
ing to that system a heritable asset of the 
family, affording sustenance and employ- 
ment tothe members of the family; and 
to close down such a business may often 
amount to the destruction of a valuable 
item of family property. This aspect of the 
matter reinforces our conclusion that even 
apart from the directions contained in the 
will, Ohianayya was justified in continuing 
the business. Jt was not disputed that the 
appointment of an agent to manage the 
Rangoon business was anything but usual 
and proper in the ordinary course of the 
management of such a business, Ohinnayya 
was only acting in the customary way in 
appointing Chockalinga as agent to conduct 
the business. We must therefore hold that 
the defendant is bound by the borrowing 
made by Chockalinga, which, as the learned 
Judge has found, was an act done for 
the legitimate purposes of the business in 
his charge, and which must therefore be 
held to have been necessary or beneficial 
to it. 

It was next urged that evon if the loan 
is to be held to have been properly bor- 
rowed by Ohinnayya through his agent 
Ohockalinga it is not open to the creditor, 
or to the plaintiffs, who stand in his shoes, 
to enforce his claim directly against the 
family property in the hands of the 
defendant, and for this proposition relianes 
was placed on the cases, English and Indian, 
collected in Srish Chandra Mandi v. Sudhir 
Kishore Bannerjit (13). A guardian does 
occupy a fiduciary position towards the 
ward, and is no doubt also a trustea for 
him. It seems to be equally clear that ae. 
lender has ordinarily no direct recourse 
against the estate or the beneficiary, where 
he has contracted with a trustees or an 
executor, even though as between tha 
latter and the beneficiary, the debt might 


(13) 59 O 216; 136 Ind. Cas, 893; ATR 1932 Oal. 
182; 53 O L J 589; 35 O W N 850; Ind. Rul. (1932) Oal, 
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have been properly incurred (ibid). There- 
are however two answers to this cone 
tention. In the first place, it is to be 
observed that the objection to direct re- 
course is based on the availability intact 
of the remedy against the representative 
at the time when the beneficiary or the 
estate is sought to be proceeded against, 
without having been in any way meddled 
with or dissipated by the latter, Where 
however, the representative has been com- 
pletely and unreservedly discharged by 
the beneficiary himself, it is inconceivable 
that the creditor should still be obliged 
to pursue the futile circumlocation involved 
in the ordinary procedure of subrogation. 
For an acquittance by the beneficiary 
without disputing any of the acts of. the 
guardian during his management is 
virtually tantamount to an affrmance of 
tbe propriety of those acts, and it would 
be hardly just to permit the ward to demur 
to those acts later. In the present case, it 
is quite clear both from the release Ex. O, 
and from the evidence of the defendant 
himself in the witness box, that he took 
over from Chinnayya without demur the 
S. A. frm along with the other proper- 
ties which appertained to the estate, and 
his conduct then and since isonly consis- 
tent with his having completely accepted 
all the liabilities to which the estate was 
subject at the time when he took it over, 
Now and in the face ofthis conduct, to 
contend thatit is Chinnayya who must 
be sued in the first instance is to contend 
for something which in all equity and 
good conscience the defendant should not 
be permitted to do, Even otherwise an 
exception is recognized to the rule in 
question where, for instance as in this 
case, the debt is incurredin a trade carried 
on in pursuance of directions validly given 
by awill or other instrument : Thiruna- 
vukkarasu v. Purushotham Lakshmidoss £ 
Co. (14) and Ammalu Ammal v, Namagiri 
Ammal (10) at p. 636.* Lastly, we may 
observe that this case is free from the 
complication sometimes arising on account 
of the form of the promissory note. There 
is in this case no scope for the argument 


e «that the promissory note in favour of the 


Bank bound the executant personally 
and was not intended to bind the defene 
dant, It was in fact executed by Cockalinga 
inthe name of the vilasam thus iden- 
tifying it as a transaction on behalf of 

(14) A IR 1935 Mad. 890; 159 Ind. Oas, 266; (1935) 
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the defendant, as we have already pointed 
out. ` 
Objection was next taken by the appel- 
lant’s learned Advocate to the grant of 
interest in the decree of the lower Ooutt 
from the date of payment by the plaintiffs 
till the date of decree at 13 annas 6 pies 
per cent. per month. Itis argued that in 
a Claim for contribution no interest ought 
to be allowed till the liability and the 
amount are both ascertained and adjudg- 
ed and further that the learned J udge 
erred in any event in decreeing interest 
at the nadappu rate. First, with refer- 
ence to the liability for interest. The 
decree in this regard is sought to be 
supported not on s. 73, Contract Act (IX of 
1572) nor under the terms of the main 
clause in the Interest Act ( XXXII of 1839). 
It is on the proviso to that clause which 
‘expressly leaves untouched the liability 
for interest in all cases in which, at the 
date of the Act, interest was payable by 
law, that reliance was placed by the rese 
pondents. The lability for interest inde- 
pendently of the provisions of the Act was, 
if we may say so with respect, most 
exhaustively considered bya Bench `of 
this Court in Nanchappa Goundan v. 
Ittichara Mannadiar (15) at p. 553 and the 
position has been much clarified by the 
expressions of opinion contained in that 
judgment. It is now plain that though 
the Act speaks of interest payable by 
law, what is meant is that it may be 
payable either by common taw or equity. 
In. other words, the word ‘law’is in the 
context used in the generic and not in the 
technical sense, and comprehends all those 
principles of Jaw and equity which Courts 
enforce. It is to equitable principles 
accordingly that an appeal is made in 
this case to support the award of interest. 
Those principles have been enumerated in 
21 Halsbury, p. 40, and among the in- 
stances there mentioned as giving rise to a 
liability for interest is the relationship 
of principal and surety, The claim for 
contribution has always been recognized 
as one which ‘ pre-eminently falls within 
the equitable jurisdiction of the Court, and 
onsuch a claim the Oourt of equity 
appears to have always allowed interest 
without question. In Hitchaman v. Steward 
(16), it was. held that when one of several 
sureties had paid the ‘principal debt, and 
(15) 53 M 549, (553); 127 Ind. Oas. 630: A I R 1930 
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some of the co-sureties are insolvent, he 
was entitled as against the insolvent 
sureties to be paid their numerical shares 
of what he had paid, with interest from the 
time of payment, although the instrument 
did not contain any express indemnity so as 
to carry interest as on a speciality. This 
decision was followed in two subsequent 
cases In re Swan's Estate, Ex parte Bishop 
(17) and In re Fox Walker & Co, (18) at 
p. 422 andin the latter Cotton, L.J. exe 
plained the principle as based on 

“the consideration that where there ia a contract 
to indemnify, express or implied, the person to be 
indemnified ought to be put inthe same position 
as ifthe act against which he is to be indemnified 
had been done by the person whois to indemnify 


him at the time when it ought to have been 
done.” 


(The italics are ours.) Interest charge- 
able by a surety on the amount of the 
contribution due to him is accordingly to 
run from the date or dates when his 
payment to the creditor becomes in excess 
of his share (Rowlatt on Principal and 
Surety, Edn. 3, p. 249), The claim for 
interest as from thedate when the plaintiffs 
paid the amount to the Bank is thus 
well supported in equity and is therefore 
payable by ‘law’ within the meaning of 


that word in the statute, and the objec-: 


tion must therefore be overruled. We 
may also observe that it is wrong to regard 
aclaim’ for contribution as arising out of 
a contract enforceable at law, such a 
claim is independent of contract and arises 
out of the necessity to do equity to a person 
who has been damnified by the default of 
the person liable in failing to fulfil an 
obligation which was essentially his own. 
The award of interest as from the date 
of payment by plaintiffs cannot therefore 
be objected to. But as regards the rate 
however the plaintifis have no right to 
demand the same rate at which the ine 
terest on the original debt was payable 
or at any particular rate. We think it 
is forthe Court to fix a reasonable rate, 
taking all the circumstances into account, 
In the present case, we think that the 
learned Judge erred in awarding interest 
at the rate claimed by the plaintiffs, which 
is in our view far too excessive. The 
learned Subordinate Judge has not given 
apy reasons for the course he took and we 
can find none ourselves for departing 
from the usual rule adopted by Courtsin 
cases not covered by the contract of parties. 
We hold that the ends of justice would 


(17) (1867) 4 Eq, 209. 
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be sufficiently met in this case by award- 
ing interest at 6 per cent. per annum 
instead of atthe higher rate adopted by 
the lower Court, on the principal amount 
of Rs. 12,800. Subject to the modification, 
the decree of the lower Court will be con- 
firmed and the appeal dismissed. The 
appellant will pay two-thirds of the total 
costs to the respondent in view of the 
reduced amount which the latter wil] 
recovér under our judgment. 
N.eD. i Order accordingly. 





PATNA HIGH COURT 
Oriminål Revision No. 9 of 1938 
December 13, 1938 

l Harrizs, O.J. 
BATHULU BHAGIRATHI—PETITIONER 
versus 
BATHULU LAKSHMI DEVI— 


Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 488 
—Maintenance, if can be awarded on wife's un- 
corroborated evidence—Ill-treatment likely to con- 
tinue even when wife going back to lise with 
husband—She is entitled to live apart. 

In the case of an application for maintenance by 
wife under s. 488, Oriminal P. O., the Court is en- 
titled to act if it thought fit upon the evidence of 
the wife. The law does not require corroboration 
in cases of this kind, though, of course, such cor- 
roboration is always desirable, 

In a claim for maintenance it is no defence for 
a husband to say that he is prepared to take his 
wife back if the facts show that the wife has rea- 
sonable cause for fearing to return to the husband's 
home. If a wife has been ill-treated and there is 
ground for believing that if she returns the ill. 
treatment will continue, then the wife is entitled to 
live apart from her husband. In such acase the 
husband, who is the guilty party, must maintain 
his wife. Causing a wife to leave the protection 
of the husband by ill-treatment is tantamount to 
driving the wife deliberately from the home. In 
such a case the wife is justified in refusing to 
return to her husband, 


Or. R. from an order of the Joint 
Magistrate, Berhampur, dated October 30, 
1937. 


My, H. Mahapatra, for the Petitioner, 
Mr, P. C. Chatterji, for the Opposite 
Party. 


Order.— This is a petition for revision" ° 
of an order passed by the learned Joint 
Magistrate of Berhampore granting the 
opposite party a monthly maintenance of 
Rs. & The petitioner and the opposite 
party are husband and wife. According 
to the opposite party, the petitioner has for 
a long period of time ill-treated her: cons 
sequently, she has been forced to leave her 
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husband’s house and leave apart from him. 
She alleges that her husband has refused 
to maintain her and accordingly she made 
an application to the learned Magistrate 
for her maintenance. The defence was that 


the husband had not ill-treated his wife 


and that he had always been and was ready 
and willing to take his wife back to his 
house. That there had been friction bet- 
ween husband and wife is clear, because 
on a previous occasion proceedings for 
maintenance had been brought. Those 
proceedings were not pressed, because 
the husband took his wife back, However, 
five or six days after that the wife alleges 
that she was compelled to leave the house 
by reason of ill-treatment. 

The only evidence of ill-treatment was 
the evidence of the wife herself. The 
learned Magistrate has accepted this evie 
dence and in my view rightly. The learned 
Magistrate has considered the surrounding 
circumstances and has come to the con- 
clusion that the probabilities are all in 
favour of the version given by the wife. 
The wife unfortunately suffers from fits 
and it is clear that the husband wishes 
to marry a second wife. This, however, 
he will not do without the consent of the 
opposite party, and it is clear that she 
will not give her consent. In such circume 
stances, it is clear that considerable ill- 
feeling must have existed between the 
petitioner, and his wife. The wife also 
stated that after the previous proceedings 
had been amicably settled and she had 
returned home with her husband, the latter 
demanded his wife's gold ornaments, This 
he had no right to do, and the wife says 
that she refused to give them. ‘There 
appears to be no doubt that such a demand 
was made, and I can well believe that upon 
the wife’s refusal the relations between the 
parties became moře strained. In those 
circumstances the wife’s evidence is far 
more likely to be true than the evidence 
of the husband, In any event the trial 
Court was entitled to act if it thought fit 
upon the evidence of the wife. The law 
does not require corroboration in cases of 
this kind, though, of course, such corro- 
boration is always desirable, In the pre-e 
“sent case the circumstances strongly support 
the wife's testimony and in my view the 
learned Magistrate was right in accepting 
lt. 
Ín a claim for maintenance it is no de- 
fence- for a husband to say that he is 
prepared to take his wife back if the facts 
show that the wife has reasonable cause 
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for fearing to return to the husband's home. 
Jf a wife has been ill-treated and there is 
ground for believing that if she returns 
the ill-treatment will continue, then the 
wife is entitled to live apart from her 
husband, In such a case the husband, who 
is the guilty party, must maintain his wife. 
Causing a wife to leave tke protection of 
the husband by ill-treatment is tantamount 
to driving the wife deliberately from the 
home. In the present case the wife was, 
in my opinion, justified in refusing to 
return to her husband. It has been further 
argued that the amount of maintenance is 
excessive. The wife stated that her hus- 
band's income was Rs. 20 or more, whereas 
the husband stated that it wasRs. 10. The 
learned Magistrate was entitled to act 
upon the wife's evidence and to agsass the 
maintenance of herself and that of her 
child at Rs. 8 If the financial ciscum- 
stances of the husband alter for better or 
for worse, the amount of maintenance can 
be increased or decreased by application 
tothe Court, For these reasons I see no 
ground for interfering with the order passed 
and consequently this petition fails and 
is dismissed. The petitioner must, pay the 
costs of the opposite party, whichI assess 
at one gold mohur, 


D. Petition dismissed. 





BOMBAY HIGH COURT 

First Appeal No, 165 of 1937 
November 22, 1939 

Kania AND Wass00DEw, Jd. - 

MANILAL MAGAN LAL——DEFENDANT 
No. 3—APPELLANT 
versus 
BAI CHAMPA—PLAINTIFF— 
RESPONDENT 

Registration Act (XVI of 1908), s 49, proviso— 

hether retrospective—Deed — Constructton—Two 
covenants in document held divistble—On failure 
of one, other held, could be specifically enforced under 
8. 28 (b), Specific Relief Act (I of 1877). 

The proviso to s. 49, Regis, Act. is necessarily 
retrospective., It is a rule of evidence and normally 
as it does not create or defeat substantive rights, 
according to the recognized canons of construction, 
it should be accepted as reteospective. 180 Ind. 
Oas. 40 (1), relied on, 189 Ind. Oas. 870 (2), dissented 

om. 

The first portion of the document provided for a 
right to claim a conveyance in favour of the plaint- 
iff's son when he attained the age of 20 years or in 
favour of the plaintiff when she attained forty five 
years. A proper document which was to be regis- 
tered containing all these terms was agreed to be 
given. The defendant further covenanted that. if 
she failed to give a pucca writing, when demanded, 
the only right left in her was to reside in the 
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house and that she continued to have no right of 
ownership. When defendant was called upon to give 
a proper document and*get it registered as provided 
in writing, she did not doso: 

Held, on construction that that on failure of de- 
fendant to give a pucca writing when demanded 
there arose in the plaintif an immediate right to 
demand a conveyance in her own favour of the 
property as an absolute owner. 

Held, further tat the two covenants were not 
indivisible. Hence on the failure of the first co- 
venant the second could be specifically enforced 
under s. 28 (b), Specific Relief Act, 


F. A. from the decision of the First Class 
Sub-Judge, Ahmedabad, in ©. 8. No. 154 
of 1935. 


Messrs. A. G. Desai and G. A. Desai, 
for the Appellant. 
Mr. M. R. Vidyarthi, for the Respondent. 


“Kania, J.—This is a first appeal from 
the decision of the First Olass Subordi- 


nate Judge at Abmedabad, and the 
principal question involved is whether 
specific performance of an agreement 


executed by the original defendant No, 1 
should be granted in favour of the plain- 
tiff. The short facts are that the plaintiff, 
who was a minor, was to be married to 
defendant No. 2. Defendant No. 1 was the 
great aunt of defendants Nos, 2 and 3, who 
were brothers. Defendant No. 3 had been 
married before and a house had been 
transferred to bis name. On the occasion 
of the betrothal of the minor plaintiff to 
defendant No, 2, the palla of Rs. 1.000 
was fixed snd Rs, 600 more were agreed 
to be paid in cash. The ‘Chandlla’ took 
place on December 2, 1929, At about that 
time there was a talk of transferring the 
house by defendant No. 1 to the name of 
the plaintiff and defendant No. 2, and 
defendant No. 1 directed the purchase of a 
stamp paper in that connection. An agree- 
ment, the terms whereof I shall presently 
discuss, is stated to have been executed 
by defendant No.l on December 3,1929. The 
original agreement bears the thumb mark of 
defendant No. 1 and that signature is 
amplified by defendant No. 3. It is also 
attested by independent witnesses. On 
the next day (December 4, 1929) another 
document in respect of the payment of 
the palla money was drawn up and 
executed. The marriage took place on 
December 14, 1929. Defendant No. 1 
contended that shortly before the marriage 
procession started the plaintiffs father inti» 
mated that he would not give the girl in 
marriage unless the document regarding 
the transfer of the house was executed, 
and that under the circumstances she put 
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her thumb mark on the same. In the 
memorandnm of appeal various points 
have been raised. Mr. Desai, who appears 
on behalf of the appellant, did ask for leave 
and urged two more points in support of 
the appeal, The bulk of the argument was 
on those additional points. 

He first contended that the document itself 
created rights in immovable property and 
therefore compulsorily required registration 
under the Regis, Act. The document not 
being registered not only did not affect 
aby immovable property but was not admis- 
sible in evidence under s. 49, Regis, Act. 
The agreement being in writing, the terms 
thereof cannot be proved orally under the 
Evi. Act, He therefore contended that the 
suit must fail. When he was pointed out 
that the addition of the proviso to s, 49, 
Regis. Act, altered the situation, it was 
urged on behalf of the appellant that the 
amendment was not retrospective, and that 
as the document was executed before 
April 1, 1930, the rights of the parties 
were not controlled by the proviso. The 
Seccnd part of his argument was that in 
any event the terms of the document were 
indivisible, and that therefore if on account 
of certain provisions in the document it 
was not admissible in evidence, the whole 
of it should be excluded. As regards the 
first contention, after considerable contro- 
versy, it was held in Tukaram v. Atmaram 
(1), that s. 53-A, T, P. Act, (which was 
enacted by the Amendment Act XX of 1929) 
is retrospective in effect, Our attention has 
been drawn to Kanjee and Mooljee Bros. 
v. Shanmugam Pillai (2). The learned 
Judges there held that s. 53-A was not 
restorspective. There are observations in 
that case to the effect that the proviso to 
s. 49, Regis, Act, is equally not retrospec- 
tive. The proviso to s,49, Regis. Act, in 
my opinion, is necessarily retrospective. 
It is a rule of evidence and normally as 
it does not create or defeat substantive 
rights according to the recognized canons 
of construction, it should be accepted as 
retrospective. No authority is cited in 
respect of the proviso to s. 49, Regis. Act, 
barring the observations in Kanjee and 
Mooljee Bros. v. Shanmugam Pillai (2)... 
We prefer to follow the decision of our 
Court in Tukaram v. Atmaram (1). In 
my opinion, as the proviso has a retorspec- 
tive effect, the document is admissible in 

(1) 40 Bom. L R 1192; 180 Ind. Oas. 40; A I R 
1939 Bom. 31;I L R (1939) Bom, 71; 11 R B 272, 

(2) 56 M 169; 139 Ind, Oas. 870;'A I R 1932 Mad. 


734; 63 ML J 587; (1932) M W'N 897; Ind.. Rul, 
(1932) Mad. 805; 36 L W 626. 
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evidence. This suit was filed after April 1930 
and there arises no controversy about the 
extent to which the proviso can be made 
retrospective. The first contention urged 
on behalf of the appellant therefore fails. 
The document contains the following pro- 
visions:. Defendant No. 1 agreed that 
after the marriage of the plaintiff and 
defendant No. 2 they should live in the 
same house in which defendant No, 1 used 
to live along with her and she hoped that they 
would look after her (defendant No. 1) in 
her old age. Sheagreed that if the plaintiff 
gota son and when that son became twenty 
years of age, the said son would become 
the exclusive owner ofthe said house, and 
in case the plaintiff did not give birth to 
a son, then the plaintiff when she attained 
the age of 45 would be the exclusive 
owner of the house. She then expressly 
stipulated that another pucca document was 
to be given in writing in accordance with 
that document and the same was to be 
registered, The document then proceeds 
as follows: 

“And if I do not execute the second document 
and get it registered, then I have got the right to 
live in the house while I am alive, in accordance 
with this: document which [have given in writing; 
but I shall have no right of ownership left and 
the right of ownership is yours,” 

It appears that some months after the 
marriage, when defendant No, 1 was called 
upon to give a proper document and get. it 
registered as providedin this writing, she 
did not doso. The suit was thereupon filed. 
The contention urged on behalf of the appels 
lant is that the last quoted words themselves 
create ownership in the plainttff, ona default 
being committed. It is therefore urged that 
no independent document under those cire 
cumstances is contemplated, and that there 
can be no right to specific performance, 
i. €. to obtain another documeat which would 
create a present ownership, In furtherance 
of the same argument it is urged that as 
the second part of the document comes 
into operation on the failure of the condition 
precedent, the enforcement of the right is 
interdependent, and as the first part has 
failed and the second part contains no 
agreement to give a document in writing, 
«there can be no specific performance. In 
my opinion, this is not a correct reading of 
the writing at all. Inthe first part defen- 
dant No, 1 agreed to pass a conveyance on 
certain contingencies happening either 
in favour of the plaintiff's son or the 
plaintif.’ She further covenanted that if 
she failed to give a pucca writing, when 
demanded, the only right left in her was 
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to reside in the house and that she cone 
tinued to have no right of ownership. The 
right to claim ownership thereupon became 
vested in the plaintiff. In my Opinion, that 
only means that on failure of defendant 
No. 1 to give a pucca writing when demand» 
ed there arose in the plaintif an immediate 
right to damand a conveyance in her own 
favour ofthe property as an absolute owner, 
The first portion of the document provides 
for a right to claim a conveyance in 
favour of the plaintiff's son when he attained 
the age of 20 years or in favour of the 
plaintlff when she attained forty five years. 
À proper document which was to be regis. 
tered containing all these terms was agreed 
to be given. But if defendant No. 1 attempt- 
ed to resile from that position, the document 
itself provides that defendant No. | agresad 
to give an immediate conveyance in favour 
of the plaintiff. I do not think the two 
Covenants are indivisible. The rights of 
the parties, under certain circumstances, 
are defined in the first part, If that did 
not happen, the rights of the parties are 
to be as stated in the latter part of the 
document. The argument therefore that 
because the clause is indivisible it is not 
admissible in evidence also fails. 

The only other contention urged was 
that the writing was obtained from defen- 
dant No, 1 under pressure. The argument 
was two fold. It was urged that the 
evidence established a case of undue 
influence, The learned Advocate for the 
appellant drew our attention to the relevant 
evidence on the point, and we are gatis- 
fied that there is no reason to differ 
from the conclusion of the learned trial 
Judge on that point. The independent 
witness, Budhalal, in whose presence the 
palla money was paid, was examined. The 
case of defendant No. 1 was that the docu- 
ment was executed at the same sitting in 
his house when the money was paid in 
the presence of Budhalal. Budhalal does 
not support this case. The other witnesses, 
namely defendant No.3 and a relation of 
defendants Nos, 1 and 3, who attested the 
document, were examined, and their 
evidence is not accepted by the trial 
Court. We see no reason to differ from 
that conclusion. The contention that the 
document was obtained through undue 
influence fails. 

The alternative contention was that under 
8, 28, cl. (b), Specific Relief Act, specific 
performance in any event should not be 
granted under the circumstances of the 
case. This argument, in my opinion, is not 
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justified; nor is it helpful. In a case of this 
kind, if specific performance is not ordered, 
the plaintiff will be entitled to claim 
damages which under the circumstances 
would be the value of the house. There is 
no other impediment to executing a convey- 
ance transferring the immediate ownership 
of the house to the plaintiff, and therefore 
in my opinion ’the contention is not hel p- 
ful. Besides I am unable to find adequate 
grounds for upholding the contention that 
there was any undue pressure or misunder- 
standing. Defendant No. 1’s own evidence 
is that at about the time of the betrothal 
there was a talk of transferring the house 
in favour of the plaintiff and that she her- 
self directed the purchase of the stamp 
paper. She further admitted that she was 
asked to sign the document shortly after 
the betrothal but she had refused. Ulti» 
mately she signed it, It was signed in 
the presence of defendant No. 3 on her own 
evidence. Accepting therefore the bulk of 
the statement of defendant No.1 she had 
ample opportunity to consider her own 
position and to consult defendant No. 3. 
Having taken into consideration all the 
facts she agreed to execute and did execute 
the document. I see no reason therefore 
why specific performance should not be 
granted. 

Defendant No. 3 was one of the consenting 
parties to the document, In his evidence he 
admitted that when defendant No, 1 was 
asked to execute the document he (defen- 
dant No, 3) said “no”; but defendant No. 1 
said that out of respectability it should be 
done. The learned trial Judge on a con- 
sideration of the whole evidence has come 
to the conclusion that defendants Nos. 2 
and 3, who were the next revVersioners, 
consented to the agreement, and I see no 
reason on the evidence to differ from that 
conclusion. The evidence satisfactorily 
establishes that defendant No, 3, who isin 
fact now the reversioner (as the original 
defendant No. 1 is dead) had agreed to 
the terms of the agreement of December 3, 
1929, and specific performance should also 
be decreed against him. The conveyance 
to be drawn up and which defendant 
No. 3 will be asked to execute will be a con- 
veyance transferring the immediate owner’ 
ship of the house in favour of the plain- 
tiff. The original defendant No. 2? is dead 
and the plaintiff is the sole party etitled 
to the conveyance in. her own name, The 
result is that the appeal tails and is dismiss- 
ed with costs. 

8. Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No, 484 
of 1939 
April 10, 1940 
Wort, J. 
SUBEDAR MIAN—P .aintire— 
APPHLLANT 
versus 
SHEO SHANKAR MISSIR~—Derenpantr 
— RESPONDENT 

Mortgage—Redemption, suit for—Mortgage with 
possession—Mortgagor when canclaim set-off for rent 
paid by him—Civil Procedure Code (Act V of 1908), 
0, II, r. 3—Suit for redemption—Claim against 
mortgagee forrent paid by plaintiff to former’s use, 
if can be joined. 

In a suit by a mortgagor for redemption of a 
mortgage with possession, if he claime an account 
for the rent paid by him he must establish a 
loss. He would not be entitled, therefore, to have 
an account if he merely paid the sum voluntarily 
and had not in any way been forced to pay the 
rent to save the property which he seeks to set-off 
against his liability. If the plaintiff had been 
forced to pay, he can set-off those sums against his 
liability ; if, on the other hand, there was no such 
obligation, he would be entitled to three years rent 
as a money decree against the defendant under 
s. 70, Contract Act. There is no liability on the 


mortgagee to pay interest. 114 Ind, Oas. 473 (1) 
referred to. i 

The plaintiff would be entitled to join with the 
cause of action in the suit forredemption this claim 
as against the defendant mortgagee for the rent 
paid by him to the mortgagee's use, 


A. from a decision of the Additional 
District Judge of Saran, dated January 9, 
1939. 

Mr. H. R. Kazimi, for the Appellant. 

Messrs. Hareshwar Prasad and Har- 
narain Prasad, for the Respondent, 

Judgment.—This appeal arises out of 
an action forredemption. The plaintiff is 
the appellant and the only question which 
arises is whether the defendant mortgagee 
was liable to account for rents paid by 
the plaintiff whilst the defendant was in 
possession. 

The District Judge in appeal came to 
the conclusion that the defendant was not 
so liable, because (to use his own words) 
“this deduction cannot be allowed in an 
action or redemption between the mortgagor 
and mortgagee; to allow it would be to 
allow a joint trial to two distinct causes 
of action.” The learned Judgein the Court 
below seems-to be unaware of the Civil 
P.O,, O. Il, r. 3. In any event the plaintiff. , 
could’ have claimed redemption and he 
could have joined with that claim a claim 


for rent paid by him to the defendant's 


use. He would have been barred of 
course in that casein respect to a claim 
for anything more than three yeats under 
the Lim, Act. 
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The real question that has been argued 
is whether the defendant is liable to de- 
duct from the amount, due by him to the 
plaintiff those “sums which had been paid 
by the plaintiff for rent, It is contended 
that there could be no such account and 
reliance is placed chiefly on Raghubar 
fia Chaudhuri v. Mohit Narayan Jha 
(1). 

That was a case of malikana dues. It 
appears that the Courts were unable to 
come to the conclusion whether malikana 
was due and to whom ; indeed there seems 
to be no definite decision on that question, 
James, J., delivering the judgment of the 
Court referred to an authority reported in 
Fakir Muhammad Khan v. Ali Sher Khan, 10 
Ind, Cas. 113 (2), in which it was found 
that this fact gave no ground for taking 
accounts. The learned Judge (James, J.) 
prefaced his observation by saying 

“In the present case we are asked to declare that 
the mortgagee is liable to account not because of 
any default affecting the mortgagors, but on the 
ground that they have obtained as profits the money 
which ought under the deed to have been paid to 
the malikanadars.” 

The learned Judge 
observe : 

“The mortgagee was entitled to all the profits he 
could make out of the property, and it happened 
that he had managed to add tothe profits the rent 
of several years.” 

The learned Judge then observes this: 

“We need not doubt that the result of the case 
would have been different if the rent had been pay- 
able to the mortgagor, or if the mortgagor had him- 
self been obliged to pay the rent to save the pro- 
perty.” 

The substance therefore of the decision 
is that where sums of money which were 
the usuiruct of the property are to be set- 
off against the interest or principal or both, 
or, to put it in a plain language, where the 
mortgagee is to reimburse himself from the 
profits of the property, then the mortgagor 
is not entitled to call upon him to ace 
count for the amounts which he has so 
received. I would repeat the words of Mr. 
Justice James which I read a moment ago 

“In the present case we are asked to deelare that 
the mortgagee is liable to account, not because of 
any default affecting the mortgagors, but on the 
ground that they have obtained as profits the money 


which ought under the deed to have been paid to 
the malikanadars,”” 


e° Itis that question that the Court was 
deciding, and, if I may be allowed to say 
50, it is a decision which is consistent 
with all other decisions on the point : they 
are not liable to account as profits ‘the 

(1) 7 Pat. 44; 114 Ind. Oas. 473; AI R1929 Pat. 


37; Tnd. Rul. (1929) Pat. 153, 
, (2).10 Ind. Oas, 113, 


then proceeds to 
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money which ought under the deed to 
have been paid to the malikanadars’, The 
decision that under no circumstances is a 
usufructuary mortgagee liable to account 
would be contrary to the statute law. Sec- 
tion 76 of the T. P. Act lays down the 
obligations of a mortgagee to take pos- 
session. There are several cls. (a) to (i). 
Olause (c), is : : 

“He must, in the absence of a contract to the con- 
trary, out of the income of the property, pay the 
Govt. revenue, all other charges of a public nature 
and all rent accruing due in respect thereof during 
such possession, and any arrears of rent in default 
of payment of which the property may be summarily 
sold.” 

Now, this is one of the sub-clauses which 
ig not mentioned ins.77 of the Act which 
section provides: 

“Nothing in s. 76, cls. (b), (d), (g) and (hk) applies 
to cases where there is acontract between the mort- 
gageo and the mortgagor that the receipts from the 
mortgaged property shall, so long asthe mortgagee 
is in posseseion of the property, be taken in lieu of 
interest on the principal money or in lieu of such 
interest and definite portions of the principal.” 

There is a contract of that description in 
this case. But s. 77, as will appear from 
what I have read, only excludes the obli- 
gations under s, 76, in contracts of that 
kind in respect of cls. (b), (d), (g) and (h): 
Olause (c) is not one of them. The mort- 
gagee is, therefore, under an obligation: 
and the last paragraph of s. 76, provides : 

“If the mortgagee fail to perform any of the duties 
imposed upon him by this section, he may, when 
accounts are taken in pursuance of a decree made 
under this Ohapter, be debited with the loss occa- 
sioned by this failure,” 


Now, had the words been ‘be liable to 
account’, my decision might have been 
different ; but it is quite clear what the 
meaning of the sub-clause is ‘be debited 
with the loss occasioned.’ The plaintiff, 
therefore, must establish a loss. He would 
not be entitled, therefore, to have an ac- 
count if he merely paid the sum volun- 
tacily and had not in any way been forced 
to pay the sum which he now seeks to set- 
off against his liability. That view of the 
matter is in conformity with the decision 
of this Oourt to which I have already 
referred and in particular with the words: 

“We need not doubt that the result of the case 
would have been different if the rent had been pay- 
able to the mortgagor, or if the mortgagor had him- 
self been obliged to pay the rent to save the pro- 
perty.” 

The matter, therefore, comes to this that 
if the plaintiff had been obliged to pay 
the rent tosavethe property then he would 
be entitled to set-off against his liability 
those sums which he was obliged to pay 
for the loss he has occasioned. I might 
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observe, for fear it should be thought I 
have forgotten the point, that the obliga- 
tion udder s. 76, cl. (c), from one point 
of vfew does not apply to this case, be-s 
cause as I understand it thereis an obli- 
gation in this case by contract apart from 
the section to pay the rent. But having 
regard to the observation of James, J., in 
the case to whichI have referred, it seems 
to me to be clear that the principle appli- 
cable is the same in each case, that is to 
say, whether there is a contract to pay, or 
whether the obligation is by reason of s. 78, 

The result therefore is that the case 
must go back to the learned Judge to 
determine whether the plaintiff had been 
obliged to pay the sums of money as rent 
and therefore a loss has been occasioned 
to him which he is entitled to set-off against 
his liability. Ifit be found that there was 
no obligation to pay and the payment was 
purely voluntary and there was no threat 
to the tenancy, then in my judgment the 
plaintiff would be entitled to recover three 
years’ rent, all other sums being barred 
by limitation by reason of the provisions 
of O. II, r. 3, Civil P. O. : that is to say, 
the plaintiff would be entitled to join 
with the cause of action in the suit for 
redemption this claim as against the de- 
fendant mortgagee. I think the matter is 
clear: if the plaintiff has been forced to 
pay, he can set-off those sums against his 
liability ; if, on the other hand, there was 
no such obligation, he would be entitled 
to three years as a money decree against 
the defendant under s. 70, Contract Act. 
There is no liability on the mortgagee to 
pay interest. 

Costs of this appeal will abide the result 
of the hearing in the Court below, 


5, Case sent back, 
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NAGPUR HIGH COURT 
Second Appeal No. 100 of 1936 
August 24, 1939 
STONE, O. J. AND Bosna, J. 
KASHIPRAS AD—PLa INTIFR 
—APPELLANT 
VETsus 
BEDPRASAD—REsPoNDENT 
_Precedents—Revenue Courts, decisions of, whether 
binding—O. P. Tenancy Act (I of 1920), s. 69 (2)— 
Surrender of absolute occupancy or occupancy hold- 
ing without registration, when landlord and tenant 
are both agreed—Validity—Deed—Construction— 
Surrender—Family arrangement—Registration, when 
essential—Transfer of Property Act (IV of 1882), 
8. 53-A—Whether entitles person to sue. 
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Per Bose, J., in order of reference.—The decisions 
of Revenue Courts are not binding on High Oourt. 

Per Division Bench.—What the O. P. Ten, Act is 
talking about in s. 89 (2) is any kind of surrender 
whatsoever. It is not dealing with the particular 
type of surrender which s. 89 (1) is concerned with, 
for ifthat were so, 8.89 (2) is tautologous. There can- 
not, therefore, be a valid surrender ofan absolute 
occupancy or an occupancy holding without a regis- 
tered instrument even when the landlord and the 
tenant are both agreed. Observation in 103 Ind. 
Oas. 713 (1), held obiter. [p. 113, cols. 1 & 2.] 

Per Bose, J.—In cases of surrender, as indeed ‘in 
every other transaction, one has to look to the sub- 
stance of the transaction and not merely to whatit 
might have been called by the parties. A surrender 
remains & surrender even though it may have been 
for a consideration and even though it may have 
been called a sale. [p. 113, col. 2; p. 114, col, 1.] 

A family arrangement can ordinarily be effected 
orally, but if reduced to writing and the arrange- 
ment results in a transfer of title from one side to 
ne is then registration is necessary. [p. 114, 
col. 1. 

Section 53-A, T. P. Act does not entitle a person 
to sus; it only enables him to defend his rights to 
possession. (p. 114, col. 2.] 


8. A. from the appellate decree of the 
Oourt of the Additional District Judge, 
Bilaspur, dated December 6, 1935. 


Bose, J.—(August 22, 1938).—This is a 
suit for possession by the piaintif, He 
claims to be the occupancy and tae abso- 
lute occupancy tenant of the lands in 
suit. Itis an admitted fact that the 
defendant held these lands in those rights 
and that on November 1%, 1931, he sold 
them to the plaintiff by an unregistered 
sale-deed, Ex. P:4, fora sum of Rs. 300. 
The defendant never quitted possession 
but the case of the plaintiff is that on the 
sale being executed, the defendant was 
allowed to continue in possession on an 
adatia contract. The plaintiff states that 
that contract has now terminated and sọ 
he is entitled to possession of the fields, 


The defendant admittedt execution of the 
deed but pleaded thatit was bogus, He 
also pleaded that the sale was ineffective as 
a transfer because it had not been registered 
and therefore no title passed to the plainte 


Both the lower Courts hold that the sale 
was a genuine transaction and that cone 
sideration passed. But the lower Appellate 
Qourt comes toa conclusion which 
the case of either side. As far as I can 
understand, the learned Judge holds that 
what purported tobe a sale was never 
intended to operate as such but was to be 
some sort of usufructuary mortgage. How- 
ever I need not enter into that now because 
the learned Counsel for the plaintiff-appel: 


is not*e 
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lant argues that this is not necessary and 
he confines his case-to one of surrender 
and re-jease. 

The defendant has been examined as 
D.W. No.1 and he admits that he paid 
a sum of Rs, 10 tothe malguzar to obtain 
her sanction for the sale, This sanction was 
given andthe landlord accepted rent from 
the plaintiff thereafter. The fact that the 
consent was given and that the rent was 
accepted from the plaintiff has been found 
to be.true by the lower Appellate Court. 
The learned Counsel for the plaintiff-appel- 
‘lant therefore argues that this is in effect 
a surrender by the defendant to the land- 
lord and a re-letting by the landlord to the 
plaintiff and that therefore the transaction 
of sale can be ignored altogether. 


The difficulty about that position is that 
s. 89 (2) of the Ten. Act states that 
“no surrender shall be valid unless effected 
by a registered document.” This is enunci- 
‘ated in the wildest possible terms and; in 
my opinion, directly negatives the proposi- 
tion put forward on behalf of the plaintiff- 
appellant. But there are two rulings of the 
Judicial Commissioner’s Court which hold 
that a surrender can be effected without 
a registered document when both the 
tenant and the landlord are in agreement. 
If this is so and if the agreement is once 
established, then of course the tenant 
would not be able to resile from it and fall 
back upon s. 89 (2) simply because he had 
changed his mind ata later date. 

But with the utmost respect to the 
learned A. J. Os. who decided those two 
cases, I am unfortunately unable to agree 
with them; neither has adverted to s. &9(2) 
and neither has given any reasons to show 
how that section can be ignored. So far 
as Thakur Moorat Singh v, Munilal (1) is 
concerned, all that Macnair, A.J, O. says 
is thatthe decision of the lower Appellate 
Court in the case before him was erroneous 


because 

“In the first place,s. 89 (1) ofthe O. P, Tenancy 
Act specifies the conditions under which an 
absolute occupancy or an cccupancy tenant may 
surrender his holding without consulting the wishes 
of his landlord. It does not state, nor can it be 
inferred that the contract of tenanacy cannot be 
terminated in other ways at the desire of both 
„Contracting parties.” 


AsI see it .s. 89 (2) directly prohibits that, 
andas I have said the learned A. J. O. has 
not adverted to that provision at all. 

So far as Ramchandra Balkrishna v. 


(1) 23 N LR 148; 103 Ind. Oas. 713; A I R1927 
Nag. 320, 
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_Ramchandra Jainarain (2) is concerned, 
Hallifax, A. J. O. has not referred tos, &9 


at all, still less to sub-s. (2), He has relied 
on a number of rulings under the old 
Ten. Actin which the provision we are 
now considering had not been incorporated. 
Therefore, I am unable to regard that asa 
decision which construes the present Act, 

I am also referred to.an obiter in 
Ganpatrao v. Thallua (3) in which itis 
stated that the provisions.of s. 89 (1) can ba 
waived by the landlord when both the 
landlord and the tenant are in agreement, 
That, however, refers tothe first clause of 
s. 89 and not to the second. The document 
in that case had been duly registered and 
therefore the prohibition contained in the 
second sub-section did not :arise. Section 
89 (1) does not contain any prohibition. 
It is an enabling section which enables 
the tenant to do something, namély to 
surrender the holding even against the 
wishes of his landlord and so waiver is 


possible. But sub-s. (2) contains a pro- 
hibition and is, as I have said, couched 


in wide and general terms. Therefore I 
do not think that the observations in 
Ganpatrao V. Thallua (3) apply here. 


Iam also referred to a revenue ruling, 
namely Bhaiyaram v. Anzori (4) but as the 
decisions of the Revenue Courts are not 
binding here, I need not examine it, 

It seems to me that sub-s. (2) of s. 89 
was introduced as much for the protection 
of the tenant as for that of the landlord. 
There is, or was then, danger of a powerful 
landlord manufacturing evidence of sur- 
render and so coercing people in the 
village that nobody would be prepared to 
come forward and give evidence in favour 
of the unfortunate tenant. In my opinion 
s. 89 (2) was introduced to cope with 
such a possibility as much forany other 
purpose. However, as Thakur Moorat Singh v. 
Munilal (1) is an authority directly in point, 
I am bound by itand unfortunately I do 
not agree with it, I refer the question to a 
Bench for decision. The question referred 
is 

“Oan there be a valid surrender of an absolute 
occupancy or an occupancy holding without a register- 
ed instrument when the landlord and the tenant are 
both agreed ?” 

The papers willnow be placed before 
my Lord the Chief Justice forthe consti- 
tution of a Bench. 


6) A IR 1922 Nag. 222; 65 Ind. Oas. 952. 
24 N L R3; 105 Ind. Oas. 495; A I R 1928 Nag. 
g 


(4) (1928) 0 P & Berar Rev. Rul. 16, 
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Mr. G. R Deo, for the Appellant. 


Mr. S. C. Dutt Chowdhury, for the Res- 
pondent, 


Opinion 


Stone, C. J.—(March 16, 1939).—In the 
course of this second appeal which is for 
-hearing before my learned brother (Bose, J.) 
he felt a difficulty in disposing of one 
matter that arises in the appeal in conse- 
quence of a decision reported in Thakur 
Moorat Singh v Munilal (1) with which he 
was in disagreement and has accordingly 
ro ered to this Bench the following quese 
ion: 

“Oan there be a valid surrender of an absolute 
occupancy or an occupancy holding without a 
registered instrument when the landlord and the 
tenant are both agreed ?” 

The question raises a point of. construc- 
tion unders. x9 of the ©. P. Ten. Act, 
1920. That section contains two sub-sec» 
tions. The first is dealing with the case 
where ao absolute occupancy tenant or 
occupancy tenant can compel his landlord 
to take a surrender of his tenancy. 
Various circumstances have to exist and 
af they exist, then a tenant can compel 
his landlord to take a surrender ‘ by 
delivering ....a registered document 
executed in favour of the landlord.” The 
second sub-section is inthe following terms: 

“No surrender shall be valid unless 
effected by a registered document.” 

The argument before us started by 
eaying that those provisions do not pre 
vent surrenders which are oral or agrees 
ments which determine a tenancy by any 
means other than by way of surrender 
even though there be noregistered docu- 
ment. That argument proceeds Very 
largely along the lines (l) that s. 89 (2) 
‘should -read “no such surrender...ete.” 
_and (2) that s,35 indicates a case where 
a tenancy may be determined otherwise 
than by surrender. 


We are here concerned, however, with 
the question put and we are accord- 
ingly concerned with surrenders, It 
may well be thatatenant can abandon 
his tenancy so as to attract statutory 
provisions relating to forfeiture without 
in any way raising questions of surrender. 
But when one comes to think of any 
‘possible agreement there might be between 
landlord and tenant which results in the 
tenancy being returned’ or yielded up by 
the tenant to the landlord, one finds it very 
-dificult to imagine a case which does 
not result in there being a surrender. As 


1¢9~-15 & 16 
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Coke upon Littleton (337 b) observes: 

“Surrender... properlyisa yielding upan estate 
for lifeor yearesto him that hath an immediate 
estate in reversion or remainder, wherein the estate 
for life or yeares may drowne by mutual agreement 
between them,” 

In my opinion thatthe Tenancy Act is 
talking about in s.89 (2) is any kind of 
surrender whatsoever, It is not dealing 
with the particular type of surrender which 
s. 89 (1) is concerned with, for if that-woere 
so, 8. 89 (2) is tautologous, Section 89 
(1) makes it necessary for the service ofa 
registered document in order to effect 
that particular kind of surrender andif in 
order to effect that particular kind of 
surrender a registered document has to 
be served, it would be quite idle sub- 
sequently to provide that that particular 
kind of surrender has to be by a registered 
document. Section 89 (1) is dealing with 
a particular case; s. 89(2) is dealing with 
the general case, l 

Formerly it was held that the various 
requirements of the T. P. Act and the 
Regis, Act did not apply to surrenders 
because a surrender by a temant to a 
landlord was not a transfer and that con- 
sequently such surrenders did not require 
to be by a registered deed. This resulted 
in a good deal of confusion and, asa cone 
sequence, in my opinion 8s. 89(2) was 
introduced. That sub-section requires 
that surrenders, like assignments of 
leases, be effected by a registered docu- 
ment. 

Mr. Deohas argued that many leases of 
small value need not be in writing and 
accordingly no question of registration 
arises. That is very true, but the Tenancy 
Act, provides that a surrender must be by 
writing and that writing must be registered, 
The words in the section are, in my opinion 
plain, Itis true that Sir Robert Macnair, 
then A, J.O. uses words in his judgment 
reported in Thakur Moorat Singh v. Munt- 
lal (1) which give ground forthe argument 
that the contract of tenancy can be deter- 
mined as between landlord and tenant 
in other ways than by surrender. Tnose 
observations are not necessary for the 
decision of the case he was then trying. 
Even if correct if there bea surrender, it 


must be by writing registered, The 
question is, therefore, answered in the 
negative, 


Bose, J. — March 16, 1939.)—I agree and 
would add that in cases of surrender, as 
indeed in every other transaction, one has 
to look to the substance of the transaction - 


114 


and not merely to what it might have been ` 


called by the parties. There are rulings in 
this Province to the effect that a surrender 
remains a surrender even though it may 
have been for a consideration and even 
though it may have been called a sale. 
These rulings have been quoted by Bar- 
way in bis Commentary on the O. P. 
Tenancy Act, I of 1920, 2nd LKdition, 
p. 859.. 


Bose, J.—( August 24, 1939).—The Division 
Bench towhichthis matter was referred 
for opinion has decided that surrenders of 
all kinds require registration. Therefore 
the present transaction looked upon asa 
surrender and release is invalid for want 
of registration. 

Mr. Deo, however, states that the matter 
can be viewedin another way and states 
thet the documents Exs. P-4 and D-2 
‘evidence a family arrangement between 

‘the plaintiff and the defendant who he 
states, are related to each other. He 
further states thatitis not necessary in 
this suit to enquire into the status or 
position which the plaintiff as transferee 
would hold against the defendant and that 
if these documents looked upon as a family 
arrangement give bim that right, it is not 
material whether the transferee under 
these documents becomes a tenant or not, 
Therefore since afamily arrangement can 
be made orally and when made really can 
be effected without a registered instrument 
he can now enforce his right on those 
documents to possession as against the 
defendants. 

Itis true a family arrangement can 
ordinarily be effected orally, but if reduced 
to writing and the arrangement results in 
a transfer of title from one side to the 
other, then registration is necessary. The 
relevant rulings are collected at pp. 69-70 of 
Rustom)ji’s Registration Act (3rd Edition). 
As the tiansaction in suit was reduced to 
writing, it would require registration and 
not being registered is invalid. 

More than this, not only are these docu» 
ments not registered but they could not 
be rgistered because of the provisions of 
the O. P. Tenancy Act. The plaintiff is not 
one of the persons who falls within the class 
of heirs referred to in s. 10 and consequent- 
ly under s. 12 (1) he could not obtain a 
‘transfer’, (by whatever name it may be 
called), of the tenancy rights from the 
defendant to himself. These documents 
purport to effect such a transfer, That 
being so, the Registering Officer would 
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have been bound to refuse registration 
under s. 12 (4) of the O. P. Tenancy Act. 
This ground therefore has no forcə in it. 

It is then urged that the plaintiff can at 
any rate rely ons. 53 (A) of the T. P. Act 
and enforce his rights wnderthe doctrine 
of part performance What is cverlooked 
is that s. 53 (A) does not entitle a person to 
sue; it only enables him to defend his 
rights to possession. As the plaintif is 
out of possession, he does not obtain any 
litle or right to claim possession against 
his transferor by virtue of that section. This 
ground algo fails 

The result is that the appeal fails and. is 
dismissed with costs. 


D. Appeal dismissed. 
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Bihar and Oriesa Public Demands Recovery Act 
(IV of 1914), ss. 8,26—Charge under 8. 8—Certi- 
ficate proceedings for arrears of rent—Notices to 
certificate creditors under 3. T isaued—Subsequent 
purchase of part of property subject-matter of cer- 
tificate proceedings, by mortgagee in execution of 
his decree—Compromise arrived at in certificate 
case and proceedings amended subsequently—Prop- 
erty held purchased subject to charge—Amendment 
held did not affect charge—Principle of representa- 
tion—Applicabtlity of, to certificate proceedinga— 
Bihar Tenancy Act (VIII of 1934), Chap. XIV. 

The certificate proceedings were commenced on , 
September 4, 1934, against certain persons for 
alrears of mukarrart rent in respect of certain 
villages. These certificate proceedings were started 
whilst the proceedings in execution of the plaintiffs’ 
mortgage decree were pending, a decree absolute in 
the mortgage suit having been obtained in the 
High Court on February 15, 1934; proceedings in 
the execution proceedings having commenced in 
the same year. The plaintifis purchased some of 
the properties, the subject-matter of the certificate 
proceedings, on January 15,1935. In the certificate 
case notices were served on some of the certificate 
debtors on November 27, 1934, and on the others 
on January 9, 1935. Subsequently a compromise 
was entered into by the parties to the certificate 
case and the proceedings were amended and new 
sale notifications were ordered to be issued by the 
certificate officer on November 22, 1935. The plaint- 
iffs then filed a suit for declaration that the proper- 
ties purchased by them in execution of their mort- 
gage decree could not be attached and sold in cer- 
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tificate proceedings, the proceedings in question 
having the effect of a money decree only: 

Held, that the amendment of the certificate pro- 
ceedfngs did not in any way affect the incidence of 
the charge. The charge provided for by s. 8, Public 
Demands Recovery Act came into existence when 
the notices on the certificate debtors were served 
ù. €s before the auction-purchase of the plaintiffs 
and if was subsisting when they purchased the 
property. Their purchase was, therefore, subject to 
the charge as the certificate proceedings had the 
effect of a rent decree, and as such had a first 
charge on the tenure. 23 Ind. Oas 632 (3), distin- 
a 126 Ind. Cas. 422 (4), referred to. [p. 116, 
col, 1. 

For the execution of a decree for arrears of rent 
to have the important consequences described in 
Ohap. XIV, Bihar Ten. Act ordinarily all the ten- 
ants are necessary parties but where one of a 
number of tenants is put forward by the rest as 
their representative, he can be regarded as the 
sole tenant for the purposes of Ohap. XIV. 
Sub-s. (3) of s. 26 of the Public Demands Recovery 
Act attaches the same consequences to certificate 
sales of tenures and holdings. The question of 
representation is, therefore, nolonger to be regarded 
as foreign to certificate proceedings. [p. 117, col. 1.] 

A, from a decision of the Additional Sube 
aa Judge of Gaya, dated April 28, 

Messrs. Murari Prasad and S. P. Sri- 
vastava, for the Appellant. 

Sir M. N. Mukherji and Messrs. U. N. 
Banerji, Lal Narain Sinha and R. K. Sinha, 
for the Respondents, 


,Wort, J.—This appeal by the defendant 
arises out of a suit in which the plaintiff. 
respondents claimed a declaration that cer- 
fain tenures, more particularly described in 
the schedule to the plaint, having been 
purchased by them in execution of a mort- 
gage decree, could not be attached and sold 
in certificate proceedings, the proceedings 
ìn question having the effect of a money 
decree only. They claimed an injunction 
restraining the defendants from putting up 
the properties for sale. 

The certificate proceedings in question 
were commenced on September 4, 1934, 
against one Raghubans Lal, Ramnarain Lal 
and Jadubans Lal for arrears of Mukarrart 
rent for the years 1338 to 1341 Fasli in 
respect of villages Neori Silounja, Pare 
waria, Sadwa, Parsauna and Ankurahwan, 
These certificate proceedings were started 
whilst the proceedings in execution of the 
plaiatifs mortgage decree were pending, 
a decres absolute in the mortgage suit hav- 
ing been obtained in the High Court on 
February 15, 1984; proceedings in the 
execution proceedings: having commenced 
in the same year. Tne plaintiffs purchased 
some of the properties, the subject-matter 
G a certificate proceedings, on January 15, 
1939. 
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As regards the tenures the khewats showed 
Harbans, Raghubans and Jadubans Lal as 
tenants. Jadubans had died ia the year 
1922, Shivoarain was substituted in his 
place in the proceedings, and Brijkishore 
Lal was added as a party on January 2, 
1935. Shamnarain and Dipnarain sons of 
Raghubans, Alakhnarain son of Harbans 
and Bechu son of Shamnarain were not 
made parties, 

The Judge in the Court below has held 
that Raghubans and his sons being joint 
(which is admitted), Raghubans being the 
karta, the sons were represented in the 
proceedings. Harbans having died during 
the proceedings. Raghubans being the karta 
and Manager of the affairs of Harbans. 
Harbans’ sons also were duly represented 
in the certificate proceedings. In these 
certificate proceedings Raghubans Lal, Ram 
narain Lal, and Brijkishore Lal filed objec- 
tions, their contention being that as there 
were two separate tenures in the villages 
the certificate proceedings were not main: 
tainable in their present form. This 
objection was overruled by the Certificate 
Officer and the Collector, but before the 
Divisional Commissioner a Compromise was 
entered into, It was admitted by the com- 
promise that there were two separate 
tenures with separate jamas. Ocertain pay- 
ments which had been made were credited 
to the separate tenures: Rs. 934-5-9 was 
credited to the account of Brijkishore Lal 
Nandkeolyar with respect to the land 
in Sch, I of the Certificate, and Rs, 1,290 
odd was credited to Raghubanslal with res- 
pect’ to the tenure in Sch. II. It was also 
admitted that the dues as regards the 
tenure in Sch, I had been paid andit was 
agreed that Brijkishore Lal Nandkeolyar be 
struck off the list of certificate debtors and 
that the properties in Sch. II be put up for 
sale for arrears of Rs. 7,699-5-11. The 
certificate debtors in this compromise 
waived all objections regarding the service 
of notice under s.7 and r. 25 of the Public 
Demands Recovery Act, The parties also 
waived any objection on the score of the 
maintainability of the proceedings, The 
proceedings were continued as regards the 
2 annas share of Neori Silounja, 6 annase 
share of Parsauna and 6 annas share of 
Ankurabwan. 

The learned Judge in the Court below, 
dealing with the objections to the main- 
tainability of the suit has come to the con- 
clusion that the case came within the 
exception clause of s. 46 of the Public 
Demands Recovery Act and has held it to 
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be maintainable. He has held that the 
persons interested in the tenure, although 
all of them had not been joined as parties, 
were duly represented ; but as the plaintifs 
became the purchasers of the properties in 
suitin execution of iheir mortgage decree 
on January 15, 1935, owing tothe necessity 
of ihe amendments to which reference has 
been made, and by reason of the order of 
the Certificate Officer dated February 27, 
1935 by which new sale notifications were 
ordered to be issued, the certificate proceed- 
ings must be deemed to have begun de novo 
on November 22, 1935, and the 
relaticoship of landlord and tenant no longer 
existing on that date, the certificate proceed: 
ings could not be regarded as proceedings 
having the effect of a rent decree and the 
tenures were therefore unaffected thereby. 

In appeal the defendanteappellant has 
contended that the attachment resulting 
from the issue of the certificate proceedings 
in September 1934, in spite of the amend- 
ments made under the compromise, was 
subsisting at the time of the purchase by 
the respondents; tbat the certificate pro- 
‘ceedings therefore had the effect of a rent 
decree, and being a first charge on the 
tenure, the purchase by the plaintiffs in 
January 1935, was a purchase subject to 
that charge, It was further contended that 
all parties necessary to the proceedings in 
order to give the proceedings the effect of 
a Tent decree had been joined and the others 
duly represented. 

The first point to bedetermined is the 
validity of the proceedings of 1934, and the 
question whether the attachment was sub- 
sisting in January 1935, the date of the 
purchase by the plaintiffs. An examination 
of the Act is necessary for the determination 
of this question. Section 5 of the Public 
Demands Recovery Act (IV of 1914) pro» 
vides “when any public demand payable 
to any person other than the Collector is due, 
such person may send to the Certificate 
Officer a written requisition in the prescribed 
form”. Section 6 provides that if the Certi- 
ficate Officer “is satisfied that the demand 
is recoverable and that recovery by suit 
is not tarred by law, he may sign a certi- 
, cate in the prescribed from and 
shall cause the certificate to be filed 
in his office.’ Section 7 provides for notice 
on the certificate debtor, and s. 8 proe 
vides that from and after the service 
of any certificate on the certificate-debtor, 
the certificate-debtor is prohibited from 
transferring or delivering apy of his immov- 
able property; and sub cl. (b) of the section 
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Tiho amount due from time to time in respect of 
the certificate shall bea charge upon such property, 
to which every other charge created subsequently to 
the service ofthe said notice shall be postponed.” — 
It will be seen from the proceedings 1n 
the certificate case that notices were served 
on the certificate debtors on November 27, 
1934, (and it was from thatdate therefore 
that the charge provided for bys. 8 of the 
Act came into existence}, and cn the heirs 
of the deceased Jadubans Lal on January 9, 
1935. In my judgment the amendments 
in no way affected the incidence of the 
charge. By the order of the Certificate 
Officer, dated November 22, 1935, the certi- 
ficate case was struck out although the 
certificate holder was requested by the 
same order to amend the proceedings in 
conformity with the compromise entered 
into by the parties before the Commissioner. 
However, this order seems to have been 
cancelled as on the next day, having regard 
to the difficulties pointed out by the certi» 
ficate holder, the case was restored and 
the sale notification was issued fixing the 
January 6, 1936 for the sale. It is clear 
therefore that the charge which took effect . 
on the service of notice on January 9, 1935 
subsisted throughout from that date; 
(see s, 8 of the Public Demands Recovery 
Act). In connection with this matter ree 
ference might be made to the case of 
Prafulla Nath Tagore v. Satyabhushan Das 
(1), a decision of their Lordships of the 
Judicial Committee of the Privy Council. 
Lord Atkin in expressing the view of their 
Lordships made this observation : 

“Tt seems to their Lordships clear that the pro- 
visions of the Act (i. e„ the Ben. Ten, Act) are 
devised for the purpose of protecting the persons 
interested in each separate tenure put up for sale, 
A sub-tenure holder may have to pay the arrears due 
upon the whole tenure under which he holds, but no 
more; and it would defeat the objects of the Act, 
if several tenures could be lumped together in one 
order for sale, so that a sub-tenure holder, to get 
protection, would have to pay the arrears not only 
on the specific tenure under which he held, but on 
other tenures with which he had no connection.” 

Then referring to the decisions in India 
Lord Atkin proceeds to say as follows: 

“It appears to have been the view of the High 
Court, following other decisions in India to the like 
effect, that such a suit can never result in a decree 
or decrees to sell the tenures separately so as to give 
the purchaser power to annul the incumbrances on 
each separate tenure.” 

Then later ‘it would be a misfortune to 
find a system of procedure so rigid as to 
Jead to an illogical and inconvenient result ; 


(1) 57 O 205; 119 Ind. Cas. 618; AI R1929 P C 
171; 33 O W N 822; 57M L J 132; 30 L W 310; Ind. 
Rul. (1929) P 0322;10 PLT 829561 A 238 

O), 
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and their Lordships are not prepared to 
hold that this defect exists. But obviously 
if the original suit is brought in respect 
of separate tenures, the plaintiff must see 
that the subsequent prccess takes such a 
form that the tenures are in fact sold 
separately, so that each may be redeemed 
Separately by. the incumbrancers of such 
Separate part pursuant tos. 170. 

The next question is whether all the neces- 
Sary parties were served with the proceed- 
ings. It has been seen that the heirs of 
Jadubans were served. But it is contended 
that Shamnarain and Dipnarain sons of 
Raghubans, Bachu Shamnarain’s son and 
Alakhnarain son of Harbans Lal were neces- 
sary parties as being interested in the 
tenure. As the Judgein the Court below 
points out, Harbans, Kaghubans and Jadu- 
bans were the recorded tenants; Raghu- 
bans and his sons were joint, Raghubans 
being the karia; also Raghubans was the 
karta and manager of Harbans’ sons after 
Harbans was dead, and that Raghubans 
was also the guardian of the son of Jadu» 
bans. The karta effectively represented 
the family even although not expressly 
named as the karta—see Lalchand Thakur 
v. Seogobind Thakur (2). In these circum» 
stances the interests of the parties not 
actually named in the proceedings were 
duly represented. It was contended that 
the principle of representation did not 
apply to certificate proceedings. There are 
decisions under the old law to the effect 
that the doctrine of representation has 
no place in certificate proceedings. But 
s. 153-B which is now found at the begin- 
ning of Chap. XIV of the Bihar Ten. Act, 
places certificates for arrears of rent, as 
regards the passing of a tenure or holding 
on an execution sale, on the same footing 
as decrees for the same, provided they are 
signed on the requisition, or in favour, of 
a sole landlord or the entire body of land- 
lords; and it is settled law that for the 
execution of a decree for arrears of rent to 
have tre important consequences described 
- in Chap. XLV ordinarily all the tenants are 
necessary parties but that where one of 
a number of tenants is put forward by 
the rest as their representative, he can be 
regarded as the sole tenant for the pur- 
poses of Chap. XIV. Tke most important 
of the consequences in question are found 
in s. 159 from Ohap. XIV, and subes. (3) of 
s. 25 of the present Public Demands Re- 
covery Act, attaches the same consequences 


(2)8 Pat. 788; 121 Ind. Oas. 330; A I R 1929 Pat. 
743; Ind, Kul. (1930) Pat. 106; 11 P L T 237. 
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to certificate sales of tenures and holdings: 
Section 158A (7) of the Bihar Ten. Act 
operates to connect s. 158-B of that Act 
with s. 26 (3) of the Public Demands Re- 
covery Act, The question of representation 
is therefore no longer to be regarded as 
foreign to certificate proceedings. 

The fact of the charge subsisting at the 
time of the purchase by the plaintiff res- 
pondents in execution of their mortgage 
decree isin my judgment conclusive against 
the claim they makein their suit, Befsre 
dealing with that question in some detail 
I propzse to refer to another matter—the 
maintainability of the suit. From one point 
of view it would have been sufficient for the 
Judge inthe Oourt below to dismiss this 
suit in limine. The relief claimed in the 
plaint as will be seen is for an injunction 
restraining the defendants from putting 
these tenures up for sale. That is aclaim 
which cannot succeed. The defendants, 
even if the plaintiffs are right in their 
allegations as to the effect of the certificate 
proceedings, are entitled to put the property 
up for sale.- Whether the right, title and 
interest of the certificate debtors or somes 
thing more passes in such sale is another 
question. However the first relief claimed 
may be treated asa claim for a declaration 
that the certificate sale, if held, would have 
the effect of a sale in execution of a decree 
for money in constradistinction to a sale in 
execution of a decree for rent. Whether 
the plaintiff is entitled to bring this action 
as being a representative of the certificate 
debtor (if he is, he certainly is not so en- 
titled) will depend upon the view taken 
of the question of the charge and whe- 
ther it subsisted at the time of the pur- 
chase by the plaintiffs. By s. 46 of the 
Pablie Demands Recovery Act every ques- 
tion between the certiticate holder and the 
certificate debtor or their representatives 
relating to making execution, discharge or 
satisfaction of a certificate duly filed 
under the Act or relating to the confirma- 
tion or setting aside by an order under 
the Act of asale in execution of such cer- 
tificate, shall be determined not by suit 
but by order of the Certificate Officer, 
Suits on the ground of fraud are expressly, . 
saved. Fraud as the ground of this suit 
has been givenup. If therefore the plaint- 
ifig are to be considered representatives of 
the judgment-debtor the suit would not be 
maintainable. Section 21, provides for 
claims to the property attached by persons 
other than the certificate debtor or by some 
person other than one holding property 
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in trust for the judgment-debtor and s. 25, 
allows of a suit by a person against whom 
a order is made underthe preceding sece 
ion. 

Reverting to the question of the charge 
and whether it was subsisting at the time 
of the plaintiffs’ purchase, it will be ob- 
served that by s. 26,sub-s. 3, there is an 
exception to tte general rule under the 
Public Demands Recovery Act that only the 
right, title and interestin the judgment- 
debtor passes at such sale. The exception 
is that in areas where Chap, XIV of the 


Ben. Ten, Act applies (and it appliesin the - 


area in which the land in dispute is situate) 
- where the land is sold in execution of 
a decree for rent the tenure or holding 
subject to the provisions of s. 22 of the Ben. 
Ten. Act passes to the purchaser, subject 
to protected interests as defined in the 
Chapter but with power to annul the 
interests defined in the Ohapter as encum- 
brances. There are other provisions in the 
section (provisos) with which we are not 
immediately concerned. The effect there- 
fore is thatthis sale ifit should take place 
will have the effect of a rent sale so long 
as the conditions laid down inthe Act are 
complied with, It is to be noticed that the 
section does not state that Chap. XIV of the 
Ben. Ten. Act applies, but that in areas to 
which that Ohapter applies certain results 
shall obtain, although s. 22ofthat Act exe 
pressly applies. With the provisions of that 
section (s, 22), we have no concern in this 
appeal, 

The matter therefore resolves itself into 
the simple question, was there a charge 
upon the tenure at the time of the plaintiffa’ 
purchase. Reliance was placed upon the 
decision of their Lordships of the Judicial 
Committee of the Privy Council in Forbes 
v. Bahadur Singh (8), for the contention 
that no charge came into existence until 
the decree. Their Lordships were desling 
in that case with the construction of s. 65 
of the Ben. Ten Act, but the case is not 
in point. By s. & sub-cl, (b) of the Public 
Demands Reccvery Act the charge exists as 
from the date of the service of notice under 
the preceding section, In the case before 
us notice had been served sometime prior 
. +o the date on which the plaintiffs pur- 
chased in execution of the mortgage dec- 
ree. 

The same considerations apply also to 


(3) 41 IA 91; 23 Ind. Cas. 632; 18 CW N 747; 


(1914) M W N 397; 15M L T 380; 12 AL J 652; 27- 


MLJ4;41 O 996; 1 LW 1058; 


23 4 434s 
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the contention that the proceedings were 
not maintainable as the relationship of 
landlord and tenant had ceased to. exist 
before the sale could take place, In Jitendra 
Nath Ghosh v. Monmohan Ghose 4), their 
Lordships ofthe Judicial Committee held 
that by reason of the provisions of the 
Ben. Ten, Act as regards notification of 
transfers to the landlord of permanent 
tenures, such transfers cannot be ignored 
unless it be ‘proved by the landlord that no 
such notice was given ; and that a landlord 
cannot obtain a rent decree against a per- 
son whom he chooses to record as tenants 
and that such a decree obtained is not 
binding on the unimpleaded transferees. 
The contention here is that so soon as the 
Plaintiffs purchased the tenure the relation- 
ship of landlord and tenant ceased to exist 
between the defendants and the mortgagor, 
and therefore the certificate proceedings 
could have the effect only of a money decree, 
The short answer to these contentions 
is that the charge came into existence prior 
to the purchase by the plaintiffs; that this 
was so as I have already held in spite of 
the amendments to the proceedings; and 
that the charge subsisting as itdid the sale 
if held will have the effect of a rent sale 
subject to the provisions of s. 22 of the 
Ten. Act. 

In my judgment, the appeal succeeds, 
The decision of the Judge in the Court 
below must be reverged and the suit dise 
miseed with costs throughout. 

Dhnavle, J.—I agree. 

S. Suit dismissed. 

(4) 24 OW N 821; 126 Ind. Oas. 422; A I R 1930 
P O 193; Ind. Rul. (1930) PC 326; 52 O LJ 272; 59 
M L J 607; 32 LW 736 (P O). 
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settlement with their debtors, Therefore, however 
beneficient it may be from the point of view of 
debtors, it operates to the detriment of another class 
of persons, namely, creditors, and consequently, the 
Act must, in accordance with the usual rules of con- 
struction, be construed strictly. Any ambiguity in 
its clauses must therefore be resolved along lines 
which interfere as little as possible with existing 
rights unless the contrary is unmistakably indicated 
in other parts of the Act. {p. 121, col. 2; p. 122, col. 1.] 

Rule 11 of the Rules framed under the act merely 
empowers a Boardtoissue a certificate in respect of 
proceedings “which should be suspended under s. 21", 
The object of the certificate is merely to bring to the 
notice of the Court officially that there are proceed- 
ings pending before the Board which must be stayed 
under s, 21. [p. 122, col. 2.] 

The stay under s. 21 operates from the date on 
which the certificate is produced in Court and not 
from the date on which it is granted. 172 Ind. Oas. 
592 (5), relied on. [ibid.} 

Section 15 can have no application where after the 
sale, but before its confirmation, the judgmet-debtor 
put in an application to the Debt Conciliation Board 
under s. 4. Moreover the proceedings under O. XXI, 
r. 92, Civil P. O., forthe confirmation of a sale already 
made cannot be said to be proveedings in respect of a 
debt for settlement of which application has been 
made, within the meaning of s. 21. Hence neither 
s. 15 nors. 21 affects the power of the Oivil Court 
under O. XXI, r. 92 of the Oivil P. O., to confirm a 
sale held in execution proceedings when such sale 
has taken place before an application under s. 4 of 
the Debt Conciliation Act hasbeen made tothe Debt 
Conciliation Board. [p. 123, col. 2.] 


Mise. A, from an order of the Court of the 
District Judge, Ohhindwara, dated Febru- 
ary 1, 1937. 


Order of Reference 


Niyogi, J— (September 13, 1938),—This 
is an appeal from the judgment of the 
District Judge, Chhindwara, in Miscel- 
laneous Oivil Appeal No.15 of 1936, dated 
February 1, 1937, 


The respondent in execution of his dec- 
ree attached the appellate’s share in 
Mouza Dongaria and gotthe decree trans: 
ferred to the Oollector for sale. The pro- 
perty was sold but as the appeilant 
produced before the Civil Court a certificate 
of the Debt Conciliation Board under s. 21 
of the Debt Conciliation Act declaring that 
an application for settlement of the ape 
pellant’s debts had been filed, that Oourt 
stayed the confirmation of sale. On appeal 
the learned District Judge following the 
view of Pollock, J.,in the Firm of Haji 
Dada Kachhi v. Pannalal (1) set aside the 
original Court's order. Pollock, J's. view 
was that when property is sold in execu- 
tion, the proceedings thereafter cease to 
be execution proceédings and that s. 21 
of the Debt Conciliation Act does no, 


(1) 19N L J 26; 169 Ind. Cas. 99; A IR 1937 Nag. 
98:9 R N 300, 


AKBAR ALI v. sOBHARaM (NAG.) 


119 


Operate to prevent the Oourt from con- 
firming the proceedings, This view was 
followed by mein Oivil Revision No. 319 
of 1937, and Civil Ravision No. 534 of 1937 
reported respectively in Madhao Mukund 
Nakhate v, Ramachandra (2) and Hari 
Sadasheo v. Waman Vithal (3). 

The learned Oounsel for the appellant 
has brought to my notice a decision of 
Grille, J., reported in Thakur Prasad v. 
Thakur Raghurajsingh (4) in which the 
learned Judge virtually dissented from 
Pollock, J's. opinion. Ona question which 
affec's interests of the debtorsin general 
aud is of frequent occurrence, it is 
essential that the High Court should pro- 
nounce its authoritative opinion. I am 
therefore of opinion that the question formu- 
lated below should be determined by a 
Bench of two Judges of this Court. 

? Do cs. 15 and 21 of the Debt Concilias 
tion Act affect the power of the Civil Court 
under O. XXI, 1, 92, Civil P. O., to confirm 
a sale held in execution proceedings ? 

The case will be submitted to my Lord 
the Chief Justice for necessary orders. 


Mr. Hidayatullah, for the Appellant. 

Mr. S. P. Kotwal with Mr. R. N. Padhye, 
for the Respondents. 

Opinion 

Niyogi and Bose, JJ.—(April 14, 
1939).—This reference raises a question 
relating to the construction of ss. 15 and 21 
of the Debt Conciliation Act. The question 
referred is as follows and speaks for itself. 

“Do gs, 15 and 21 of the Debt Conciliation Act 


affect the power of the Civil Court under O. XXI, 
r. 92, Civil P. O. to confirm a sale held in exe- 


cution proceedings ?” 

The matter was considered by Pollock, J., 
in the Firm of Haji Dada Kachhi v, 
Pannalal (1) and by one of us (Niyogi, J.,) 
in Madhao Mukund Nakhate vV. 
chandra (2) and in Hari Sadasheo v. Waman 
Vithal (3). The decision in Firm of Haji 
Dada Kachhi v. Pannalal (1) was upheld 
by a Division Bench consisting of Pollock 
and Digby, JJ., in Mahtab Singh Pran Singh 
v. Krishnachandra Tarachand (5). in all 
these cases the question was answered in 
the negative. 

But recently Grille, J., dissenting from 
Firm of Haji Dada Kachhi v. Pannalat 
(1) reached the opposite conclusion in 
Thakur Prasad v. Thakur Raghurajsingh 

(2) (1938) N L J 60; 178 Ind. Oas. 268; AIR 1938 
Nag. 273; 11 RN 216; IL R (1939) Nag. 104. 

(3) (1938) N LJ 229. 


(4) (1938) N L J 150. i 
(5) A I R 1938 Nag. 108; 1:2 Ind. Cas. 592; 10 R N 
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' (4). We have now to choose between these 


‘two views. In oar opinion, though there 
Is much to be said in favour of both 
views, the former is to be preferred, 

The question referred is couched in a 


. wide form but since it can only have refer- 


4 


ence to the facts of the case out of which 
if arises, we will deal with the matter 
only in so far asit relates to the facts of 
that case, They are as follows. 

` The respondent obtained a simple mcney 
decree against the appellant and in execu- 
tion attached the appellants eshare in 
Mouza Dongaria. The decree was trans- 
ferred to the Collector for execution and 
he put the property up for sale. At the 
auction it was purchased by the decree- 
‘holder himself, that is to say by the rese 
pondent here. 

After the sale, but before its confirma- 
tion, the judgment-debtor-apppellant put in 
an application to the Debt Oonciliation 
under s.4 and obtained a certificate under 
r. ll tos. 21 of the Debt Conciliation Act, 
He then produced it before the Oivil Court. 
It was in the usual terms and recited that 
an application unders.4of the Act for the 
settlement of the appellant's debts had 
been filed before the Board. That Court 
thereupon stayed the confirmation proceed- 
ings. Tbis decision was reversed in 
appeal and so the matter came up here. ` 

In our opinion s. 15 dces not apply to 
cases ofthis kind. It deals, so far as this 
pojnt is Concerned, with only two situations. 
Section 15 (2) states: 

“Where any creditor sues in a Civil Court forthe 
recovery of a debt in respect of which a certificate 
has been granted under sub-s, (i)." 

The suit contemplated is therefore one 
filed after the grant of the certificate under 
8.15 (2). This is also clear when this gec- 
tion is compared with s. 21 which recites : 

“When an application has been made to a Board 
under s. 4, any suit or other proceedings, then 
pending before a Civil Court, etc.” 
The Act refers to several different points 
of time, namely (1) the date of the applica- 
tion under œs. (4), (2) the date of the 
certificate under s. 15 (2), (3) the date of 
the registration and soon, and deals with 
suits and otler proceedings instituted 
before and after these several dates differ- 
ently. 

In the case of s, 15 (2) the point of time 
is the date of the certificate under s. 15 (1), 
and what is struck at is suits instituted 
after that date. It will be observed that the 
words “or, other proceedings” are not used 
in this sub-section. 

Apart from that the only penalties pros 
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vided are, (D, that the plaintiff is to be 
deprived of his costs: and (2), that certain 
restrictions are to be placed upon the 
amount of interest which he can claim. 
It is clear when sub-s, (2) is read in con- 
Junction with subss. (1) that a person who 
has instituted his suit before the applica- 
tion to the Board is made,.is not being 
struck at. The penalties are imposed upon 
creditors who having been taken before the 
Board, and having been offered a fair set- 
tlement, refuse it, and then sue. Therefore, 
in no event can s. 15 (2) stop confirmation 
proceedings in respect of a suit instituted 
before the grant of the certificate, 

Turning next to s. 15 (3) the point of time 
dealt with there isthe date of .registration 
of the agreement. It runs thus: 

“Where, after the registration of an agreement 
under sub-s. (2) of s. 12 any unsecured creditor 
Sues CFC... ...c00..00 Or any creditor sues for the 
recovery of a debt incurred after the date of such 
registration etc.” 

The present suit was instituted before 
the registration; in fact, we understand 
that there has been no registration at all 
so far, but whether that is so or not, the suit 
was instituted before that date and so 
Se 1513) cannot apply. That being so, 
8. 15 is nota bar to confirmation in the pre- 
We are not concerned with other 
kinds of cases and so limit our observations 
to the facts of the present case, . 

That answers the reference in go far 
as it relates to s. 15. We now turn to 
s. 21. It refers to suits, “or other proceed- 
ings”, filed before an application to the 
Board.under s. 4 has been made, and this 
is the third point of time upon which we 
must rivet our attention. The section 
speaks of any suit or other proceedings 
“then pending before a Board”, and the 
word “then” relates back to the opening 
sentence : “when an application has been 
made to a Board under s. 4”. Therefore 
8,21 deals with suits and other proceed- 
ings instituted before the application under 
s. 4is made and which are still pending 
at that date. 

There is also another limitation. Not 
only must the suit or other proceedings 
have been pending at the date of the appli- 
cation under s. 4, but it must also be 
“in respect of any debt forthe settlement 
of; which application has been made.” 
It is only suits or other proceedings which 
fulfil both these requirements that can be 
stayed under 5,2], The question there- 
fore arises whether proceedings under 
O. XXI, r. 92, for the confirmation ofa 
sale already made can be said to be proe 
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ceedings “in respect of a debt’ for the 
settlement of which application has been 
made.” 

_ Now we have no doubt that if the execu- 
tion proceedings are continued after a 
certificate under r. 11 has been brought 
to the notice of the Court, and in spite of it, 
then the proceedings after that date will 
be incompetent if they fulfil both the 
requirements specified above, and in that 
event the matter would have to be set 
right in revision cr in appeal. But if the 
proceedings up to and including the sale 
are valid, then we do not see how mere 
confirmation can be stayed unless the con» 
firmation proceedings can be regarded as 
proceedings in respect of a debt ete. 

That brings us up against a conflict of 
authority. When the auction purchaser is a 
stranger, there is not much diffculty. 
Their Lordships of the Privy Oouncil have 
decided in Seth Nanhelalv. Umrao Stngh 
(6) that once the sale has taken place and 
the property is purchased by the stranger, 
then the execution proceedings cease to be 
solely between the judgmentedebtor and 
the decree-holder. The interests of a third 
party have come into existence and they 
‘cannot be disregarded. Therefore their 
Lordships held that unless the - requisite 
amount together with the statutory 
compensation of 5 per cent. is deposited 
within 30 days under O. XXI, r. 88, or 
upless the sale is set aside ononeor other 
of the narrow grounds given in O. XXI, 
tr, 90 and 91, the Court has no option but 
to confirm it, and once confirmed the title 
relates back to the date of the sale. For 
these reasons their Lordships decided that 
the judgment-debtor and the decree-holder 
are incompetent to effect an adjustment 
of the decree under O. XXI, 1. 2, soas to 
affect the title of a stranger auction= 
purchaser under the sale. 

Their Lordships have also held in another 
case, Zain ul-abdin Khan v. Muhammad 
Asghar Ali Khan (7), that a stranger 
auction purchaser is mot affected bv the 
subsequent reversal of the decree, There- 
fore when a stranger purchases it is im- 
possible to say that the proceedings 
subsequent to the sale are in respect of the 
debt forthe satisfaction of which the sale 
was made. 

But when the decree-holder purchases the 


(8) 27 N L R 95 (100); 130 Ind. Cas. 686; A I R 1931 
PO 33, 58 I A 50; 14 N L528; 530 LJ 187; 350 W 
N 381; 60 ML J 223;33 L W 449; (1931) AL J 257; 
(1931) M W N 281;80 W N 585;Ind, Rul. (1931) P O 
94; 33 Bom. L R 450 (P O). 

(7) 10 A 166 (172); 15 I A 12; 5 Sar. 129 (P O). 
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position is not quite as simple. There is 
nothing to prevent the decree-holder and 
the judgment-debtor from making an 
adjustment even at the stage, and of 
course a reversal of the decree would 
involve an automatic setting asidecf the 
sale, But even then there is considerable 
difference of opinion among the various 
High Courts as to the exact position of 
the decreceholder purchaser. One view is 
that he has a dual capacity and thatin 
so faras matters relating to the sale are 
concerned, such for example, as proceed- 
ings for the obtaining of possession, he is 
not even a party to the decree, and that 
such proceedings cannot be said to relate 
to the “execution, discharge and satisfaction 
of the decree” within the meaning of 6. 47 
of the Civil P. O. The other view is to the 
opposite effect. But wedo not think it 
necessary to enter upon this vexed question 
here because we have now to construe 
s.21 of the Debt Oonciliation Act and 
not s. 47 of the Civil P. O. The one speaks 
of proceedings in respectof a debt, the 
other of proceedings relating to the 
execution, discharge or satisfaction of u 
decree. 

- Once the debt has merged in the decree 
and matters have reached a stage in 
which it is no longer in the judgments 
debtor’s power to recall the sale, we 
are unable to regard proceedings from 
that point on as relating to the debt. 
They may or may not relate to the execu- 
tion, discharge or satisfaction of the decree, 
but they cease to have effective connection 
with the debt, The tie between the two 
thereafter is only a historical one and so 
we donot think it would be right to 
construe these words in such a way as to 
enable the judgment-debtor to hold the 
purchaser at bay even when there is no 
hope of his being able to save his proper- 
ty. The disadvantage of tùis is obvious. 
In some cases instalments have been grant- 
ed by these Boards stretching over 20 years 
to creditors who have settled. It can 
hardly have been the intention to withhold 
possession for 20 years and then at the 
end of it to relate title back to the date 
cf the sale. But of course that would not 
be a relevant consideration if the rection 
was clear, nor do: we place much weight 
upon it thoughit is one of the grounds 
which influenced Pollock, J. 

What we think more important is this; 
The Debt Oonciliation Act is a coercive 
measure intended to affect vested inter- 
ests and rights and to bring pressura 


«e ° from 


122 


upon creditors to effect a settlement with 
their debtors, therefore, however beneficent 
it may be from the point of view of 
debtors, it operates to the detriment of 
another class cf persons, namely, creditors, 
and consequently, the Act must, in accorde 
ance with the usual rules of construction, 
be construed strictly, Any ambiguity in 
its clauses must therefore, be resolved 
along lines which interfere as little as 
possible with existing rights unless the 
contrary is unmistakably indicated in other 
parts of the Act. The present case the 
contrary is not indicated, and consequently, 
proceedings which cannot affect the debt 
one way or another cannot be construed 
as proceedings in respect of that debt 
even there may be a certain historical 
connection between. 

This is the view which Pollock, J. and 
one of us, (Niyogi, J.), have already taken 
in Firm of Haji Dada Kachhi v. Pannalal 
(1), Madhao Mukund Nakhate v, Rama: 
chandra (2) and Hart Sadasheo v, Waman 
Vithal (3) and it is the view which a 
Division Bench consisting of Pollock and 
Digby, JJ. upheld in Mahtab Singh Pran 
Singh v. Krishnachandra Tarachand (5). 
As regards the decision of Grille, J. to 
the contrary in Thakur Prasad v. Thakur 
Raghuraj Singh (4), he proceeded upon 
the assumption that the earlier decision 
of Pollock, J. was in respect of a certi- 
ficate unders, 15 andthat consequently the 
observations in it relating to s. 21 were obiter 
and did not bindhim. He therefore dissented 
from thcse observations and reached the 
opposite conclusion, but unfortunately has 
not stated his reasons and that places us 
at a disadvantage, 

So far as his criticism of Pollock, J,’s 
observations is concerned, we are, with 
the utmost respect, unable to agree that 
they are obiter. The facts are given at 
pp. 296 and 297* of the report, The decree 
in that case was obtained on April 23, 
1933. On July 19, 1933 the execution pros 
ceedings commenced and the property 
attached was sold on March 13, 1934. 
After this, but before the confirmation of 
the sale, namely on January 4, 1935, the 
judgment-debtor obtained a certificate 
the Debt Oonciliation Board. 
This was produced in the executing Court 
on January 19, 1935 and the question arose 
whether the confirmation proceedings could 
be stayed. In our opinions, 15 can have 
no possible application to a case of thig 
kind, for not only had the suit been insti- 
. *Pages or 19 N. L. J.—-([Ed,] 
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tuted before the grant of the certificate 
and a decree obtained, but the sale had 
actually taken place; and that {is what 
Pollock, J. held: — 

“Sub-s. (3) of s. 15 which deals with the stay of 
execution of decrees does not apply because there 
has been no suing after the registration of an agree- 
ment nor was the debt in question incurred sub- 
sequent to such agreement.’ 


He then proceeded to consider the effect 
of s. 21 and held that it could not apply 
either because, at that stage, the proceed- 
ings no longer related to the execution 
of the decree. We say nothing about this 
ratto decidendi here, because, as we have 
said, there is a wide divergence of opinion 
on this point and we prefer not to enter 
upon’ if in these proceedings, But the 
ultimate conclusion has our respectful cons 
currence, and with all due deference to 
Grille, J., we are unable to regard the 
remarks as obiter. 

Jt is true no mention is made in the 
judgment about the issue of a certificate 
under r. 11 and it may be accepted that 
no such certificate was ever issued, but 
r. 11 merely empowers a Board to issue 
a certificate in respect of proceedings 
“which should be suspended under s. 21.” 
The object of the certificate is merely to bring 
to the notice of the Court officially that 
there are proceedings pending before the 
Board which must be stayed under, 21. 
But if it turns out that s. 21 has no 
application, then clearly no question of 
stay under that section can arise, The 
crux of the matter therefore turns upon 
the meaning of s. 21 and that is what 
Pollock, J. considered. 

Turning now to the actual decision in 
Thakur Prasad v. Thakur Raghuraj Singh 
(4), with the utmost respect, we dissent 
from it. In the first place, the sale there 
had not only taken place but had actually 
been confirmed on the date on which the ` 
certificate under s. 21 was produced in 
Court. It is true the certificate was issued 
before the date of confirmation, (though 
after the sale), but a Division Bench of 
this Court has held in Mahtab Singh Pran 
Singh v. Krishnachandra Tarachand (5) 
that the stay under s, 21 operates from 
the date on which the certificate is produced 
in Court and not from the date on which 
it is granted. This decision was not 
brought to the notice of Grille, J., (we are 
not sure that it had been reported at that 
date}, and it is possible that he would 
not have reached the same conclusion if he 
had been aware of it. In any case if the 
certificate under r. 11 is only a stay order, 
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as Grille, J., describes it, then it is a 
moot point whether it can operate till it 
has been communicated to the Oourt con- 
cerned, The High Oourts in India have 
differed on this point and we feel that 
the question merits fuller consideration 
than it received especially as a Division 
Bench of this Court has decided that so 
far as s. 21 ia concerned, the stay does 
not operate until the certificate is pro- 
duced in the Civil Court. But we need 
not enter into this either. It is enough for 
us to state that,in our opinion, the pro- 
ceedings for confirmation of the sale are 
not proceedings “in respect of the debt" 
within the meaning of s. 21. The pro- 
blem which was before the Division Bench 
does not arise here because the application 
to the Board in this case was not made 
until after the sale had taken place, and 
of course the certificate under r. 1} was not 
obtained till after that date either. 

Ilt is pertinent inthis behalf to refer to 
two more Division Bench decisions, In Shir- 
din v, Ramratan (8) the following words 
in s. 16 were considered. 

“16. No Civil Court shall entertain— 

(a) any suit in respsct of— 
(i) any matter pending before a 
Board” 

and the learned Judge stated: 

“We must confess to some difficulty in under- 
standing what is meant by a suit in respect of 
any matter pending before a Board or a suit in 
respect of the validity of any procedure or the 
legality of any agreement made under this Act 
referred to in sub-cls. (îi) and (i$) of cl. (a). The 
matter pending before a Board would appear to be 
an amicable settlement between the debtor and 
his creditors, and the onlysuit in respect of such 
a matter that we can think of would be a suit 
restraining the Board from making such settlement. 
Again, the only suit in respect of the validity of 
any procedure or the legality of any agreement 
made under this Act would appear to be a suit 
for a declaration that some procedure has been 

invalid or some agreement illegel.” 

' In Balkrishna v. Pandit Baijnath (9) 
another Division Bench stated : 

“We feel the same difficulty as the Judges felt 
in Shivdin v. Ramratan (8) in understanding what 
is meant by “any matter pending before a Board.” 

The position here is similar. The confr- 
mation proceedings are in repect of a sale 
which has been held and which can no 
longer be challenged. We find it difficult 
to see how they can be said to be pro 
ceedings “in respect of any debt ete.” 
within the meaning of s. 21. On this 


(8) I LR 1938Nag. 489; 170 Ind. Cas, 905; 20 N LJ 
57; 10 R N 85; AI R1937 Nag. 259, 
(9) (1939) N LJ 173 (180, 182); 182 Ind. Oas. 662; 
FA 1939 Nag. 150;I L R (1939) Nag. 185; 12 RN 
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ground therefore, we agree with the decisions 
in Firm of Hajt Dada Kachhi v. Pannalal 
(1), Madhao Mukund Nakhate v. Rama- 
chandra(2), Hari Sadasheo v. Waman 
Vithal (3) and Mahtab Singh Pran Singh v. 
Krishnachandra Tarachand (5) and rese 
pectively dissent from the decision in Thakur 
Prasad v. Thakur Raghurajsingh (4). 

Our answer to the question referred is 
that neither s. 15 nor 8, 21 affects the 
power of the Civil Court under O. XXI, 
r. 92 of the Civil P. ©. to confirm a sale 
held in execution proceedings when such 
sale has taken place before an application 
under s. 4 of the Debt Conciliation Act has 
been made to the Debt Conciliation Board, 

Order.—In view of the opinion deliver- 
ed by the Bench, this appeal must be and 


is hereby dismissed with costs. Oounsel’s 
fees Rs, 25. 


D. Appeal dismissed. 
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Appeal No. 227 of 1936 
February 10, 1939 
LzacH, C.J. AND KRISHNASWAMI 
AYYANGAR, J. 

RAJAH VELUGOTI GOVINDA 
KRISHNA YAOHENDRA BAHADUR 
VARU, MAHARAJAH SAHIB op 
VENKATAGIRI AND ANOTHER—DEFAENDANTS 
—— Â PPELLANTS 
versus 


RAJA RAJESWARA RAO AND ANOTAER-— 


PLAINTIRFS—RESPONDENTS 

Hindu Law—Maintenance—Illegitimate sons— 
Impartible estate—Right of illegitimate sons to 
maintenance in Sudra joint family ~Amount of main- 
tenance, measure of—When can claim maintenance 
—Custom—Deed constructton—Purusa  santhathi 
meaning of—Held on construction that the expression 
did not include illegitimate tssues—Words used in 
document in particular sense-—-Same meaning to be 
given to it throughout—Precedents—Privy Council 
—Judyment of— Binding effect—Custom—Proof of— 
Custom in family of granting maintenance to 
illegitimate sons is not unreasonable, 

Illegitimate sons of a member ofa joint Hindu 
family of a Sudra caste, in the absence of a custom to 
the contrary, are entitled to maintenance out of 
the family estate, even if the estate is impartible. 
Where the Hindu Law givesa right to mainten- 
ance, the right can only be affected by custom, 
Impartibility arises out of custom but a custom 
of impartibility cannot be regarded as in itself des- ° 
troying the right of the juniormembers of the family 
to maintenance out of the family estate while it 
remains in the family. To deprive junior members 
of a joint Hindu family whether partible or impar- 
tible of the right to maintenance there must, be a 
custom to that effect. Of course if the estate Jaw- 
fully passes into the hands of strangers ‘the right 
to maintenance out of the estate will necessarily 
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cease. The fact that the father of the claimants 
(illegitimate sons) has leit a large estate makes no 
difference to their claim for maintenance, If a 
person is entitled in law to be maintained out of 
an ancestral estate the possession of private proper- 
ty cannot destroy his right. Thefact that he has 
private meang may have bearing on the amount to 
be paid out of the estate, especially if the estate 
is a poor one. [p. 133, cols, 1 & 2.) 

| Oase-law reviewed. | 

While deciding -what allowance should be granted 
to an illegitimate son ofa Sudra by way of main- 
tenance, the amount must be fixed with regard to 
the position of the family. An illegitimate son will 
not in the ordinary course occupy so prominent a 
position as a legitimate son and the rule that an 
illegitimate son ofa Budra is only entitled to halt 
of what a legitimate son is entitled to in his father’s 
estate may be taken as a guide in fixing the amount 
of his allowance for maintenance. It is not a 
matter of granting a compassionate allowance. |p. 
134, col. 1.] 

He is entitled to an allowance for maintenance 
from the date of his father's death if that date is 
within the period of limitation and the fact that he 
was ignorant of his rights—is not sufficient reason 
for depriving him of what has accrued, unless it 
is shown that the defendant had been misled into 
the belief that the claim for maintenance had been 
abandoned and had in consequence not set aside 
any portion of his annual income to meet the claim. 
Ananthayya v. Vishnu (16) and 121 Ind. Oas. 196 
(17), relied on, Malikarjuna Prasada Naidu v. Durga 
Prasada Naidu (13), referred to. [p. 134, cols, 1 & 2. J 

Per Krishnaswamt Ayyangar, J.—If the right to 
maintenance is based onthe law, no proof except 
of course of the necessary relationship, need ha 
given. It is only where the law does not confer 
the right, a special custom recognizing the right has 
to be established by the production of the kind of 
proof, required to establish a custom at variance 
with the law. Raja Rup Singh v. Baient (32) and 
Ramalakshmi Ammal v. Sivanatha Perumal (33), 
relied on. [p. 147, col. 2.] 

In the case of an impartible estate belonging 
to a joint Hindu family there is no warrant for 
holding that a junior member, though he may be 
neither a brother nor a son, is to be regarded 
as disentitled to maintenance out of the imparti- 
ble estate when it is held by a family of which 
he is a member If the estate does not belong 
to ‘a joint ;family but is the separate or self- 
acquired property of the holder, the rule is of 
course different. In such a case, any junior mem- 
ber irrespective of the degree of relationship 
must, if he can, make out his right only by proof 
of a custom. It may be thatif he is a brother or a 
son, a custom in his favour will be presumed, In- 
deed, where the law itself favoure the claim there 
is no necessity for relying upon a custom, which if 
it did exist would coincide with it, [p. 149, col. 2; 
p. 150, col. 1.1 

i pe discussed.} 

here a word is used ina document inone sense 
the same meaning must be given to it where it 
appears elsewhere in the document unless it is evi- 
dent from the context that a different meaning should 
be put uyon it. [p. 128, col, 2.) 

The true office of all construction ig to dis- 
cover the intention of the parties, as expressed 
by the words used. Where those words are not 
sufficiently clear in themselves to fix the inten. 
tion, the circumstances ¢that surrounded the tran- 
saction, May and ought to be resorted to, [to see 

what is not apparent in the document in 
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itself, is made clear by a knowledge, of thos 
circumstances. The law by which the parties are 
governed may afford a guidance, as with its aida 
it may be possible to ascertain what the executan! 
was aiming at. But caution is necessary in its 
use, in order to avoid over emphasizing what ip 
after all but one of the several factors to be con- 
sidered. One may even say that by itself, it is not 
of much value. In fact its significance, where it 
is of value, lies in the light itsheds onthe motives 
and objects, the aims and purposes which prompted 
the execution of the document, or the choice of the 
objects ofthe executant’s bounty. A knowledge of 
the law is valuable because it may afford a know- 
ledge of the notions and wishes and through them 
lead to a discovery of the intention of the parties. 
It is, however, wrong to lay too much emphasis on 
the law assuch. It is tothe sentiments generally 
prevalent in the society to which the executant 
belongs, more than to the law that regard should 
be had in questions of this kind. Even the first 
to last, the quest is to be for the intention behind 
the language, whatever the aids resorted to. fp. 
135, cols, 1 & 2.) 

Per Leach, C. J.—The intention of the signatories 
to the document must be gathered from the docu- 
ment itself read in the light of the surrounding 
circumstances, [p. 127, col. 2.] 

By a deed of settlement between the adult mem- 
bers of a joint Hindu family holding an impar- 
tible estate, it was provided that the estate should 
go tothe eldest member of the last holder and that 
the other male descendants of the family should 
be paid certain allowance by way of maintenance, 
The words used to denote such descendants were 
purusha santhatht. Another provision in the deed 
provided that in the event of any branch becom- 
ing extinct by total absence of purusha santhathi 
either by way of aurasa, or adoption the allowance 
to that branch should cease altogether. The ques- 
tion arose as to whether the phrase purusha 
santhathi was wide enough to cover illegitimate 
sons of the members: - 

Held, on construction -and consideration of sur- 
rounding circumstances that it was not likely that 
the parties to the deed had any intention for mak- 
ing provision for illegitimate descendants : on the 
other hand there was a clear intention to exolude 
them. 145 Ind, Oas. 300 (2), referred to. 

Per Krisnaswami Ayyangar, J.—The word santha- 
thi would ordinarily denote legitimate progeny only, 
Tf a sufficient expression of intention to the con- 
trary is contained in the document, or is capable 
of being otherwise collected from it, the word will 
not by itself exclude the possibility of illegitimate 
issue coming in, as there is nothing in its etymo- 
logical sense against such anextension. In current 
language, however, when a person, be he a Sudra 
or a twice born. uses the word he would rarely in- 
deed intend it to denote illegitimate issues, The 
prima facie meaning of santhatht as of “ children ” 
being legitimate children; that meaning isthe one 
to be attached to it in the spoken as well as in the 
written word, Where, however, the word is used as 
& word of limitation, heirs in general would be in- 
dicated by it, and an illegitimate son where he hap- 
pens to be an heir will no doubt come in. In other 
words, law will bring in the illegitimate son as an 
heir, if a party is found to have left the law to 
regulate the succession, and does not trouble to regu- 
late it himself. {p. 137, col. 2.) 

Law can scarcely be logical, where it is moulded 
and modified to give effect to intruding custom. It 
is not the function of the High Court for that rea- 
Bon to cavil at an established principle if it hae the 
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support of the Judicial Committee. Its illogie, if 
any, hasto be mended only by resort to legisla- 
Wion, [p. 143, col. 2.] 

A custom is a rule which ina particular family 
mor in a particular district, has from long usage 
jbtained the force of law. It must be ancient cer- 
MKain and reasonable and being in derogation of the 
general rules of law must be construed strictly. 
A custom ina Hindu family to grant maintenance 
“sto illegitimate sons, cannot be regarded as being 
unreasonable. Hurpurshad v. Sheo Dayal (3), relied 
«On, 


A, against the decree of the Sub-Judge, 
Nellore, dated March 18, 1936. 


Sir Tej Bahadur Sapru, Messrs. P. V. 
Rajamannar, K. Subba Rao and P. S. 
Raghararma Sastri, for the Appellants. 


Messrs. S. Srinivasa Ayyangar, U, Ramas 
chandran and M. A. Sesha ' Reddi, for the 
Kespondents, 


Leach, C. J.—This appeal raises the 
question of right of illegitimate sons of a 
member of a joint family of the Surdra 
caste to maintenance out of the family 
estate when itis impartible. The suit was 
filed by the respondents in the Court of 
the Subordinite Judge of Nellore to estab- 
lish their status as illegitimate sons of 
Venugopal, the paternal uncle of the appel- 
lant, the Maharajah of Venkatagiri, and 
the right which they claimed to mainten- 
ance out of the Venkatagiri zamindari, the 
succession to which is governed by the law 
of primogeniture. They averred that they 
were entitled under a deedof family settle- 
ment, dated April 8, 1289, to an allow- 
ance of Rs, 1,000 per mensem from the 
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death of their father which occurred on June 
20,1920, but their claim did not rest on 
the deed alone. They said that irrespaec- 
tive of the deed they were entitled to an 
allowance for maintenance by custom and 
also under Hindu Law. The appellant 
refused to recognize the respondents as the 
illegitimate sons cf his uncle and said that 
even if they werehis sons they were not 
entitled to be maintained by the estate. 
The Subordinate Judge held that the res- 
pondents had established their status ag 
illegitimate scns of Venugopal and their 
claim to maintenance from the estate at 
the rate of Rs, 1,000 per mensem under the 
deed of April 8, 1889, but found against 
them in so far as their case was based on 
cusiom and Hindu Law. The Subordinate 
Judge also held that the respondents were 
entitled to an allowance from the date of 
the death of their father and included in 
the decree a direction to the appellant to 
pay the respondents Rs, 1,44,000 as arrears 
of the allowance, The allowance was made 
a charge onthe estate. The appellant ac- 
cepts the finding of the trial Court on the 
question of status, but challenges the deci- 
sion that they are entitled to maintenance 
out ofthe estate. The Venkatagiri family 
belongs to the Velama community, a sub- 
division of the Sudra caste. In the year 
1878 the estate was in the possession of 
Raja Velugoti Kumara Yachama, who had 
seven sons, three of whom had before that 
year been givenin adoption. The relation- 
ship of the parties will be more readily 
appreciated if I reproduce the pedigree set 
out in the judgment of the lower Court: 


RAJA VELUGOTIKUMARA YACHAMA 


| | | | | 
Rajagopala Muttu Venkata Venugopal Ramakrishna Seshachelapathi 


| 
Venkatalakshmanarao 


Krishna Krishna Krishna (adopted to Rangarao (adopted to the Rajah 
(died Rajah of  (adoptdd to the of Jatprola) 
issuless). Pittapury Rajah of Bobbili} 
Govinda Krishna 
Krishna Bahadur 
(defendant) (adopted son) 


-mme ee ee 


Rajeswara Rao (plaintiff No. 1) 


In October 1878 Raja Velugoti Kumara 
Yachama handed over the estate to his 
eldest scn Rajagopala Krishna, In 1889 
Muttukrishna and Venkata Krishna, the 
two brothers nearest in ageto Rajagopala 
Krishna, claimed that the Venkatagiri 
Zamindari wes partible and that the four 
brothers who remained in the family were 


| 
Maheswara Rao (pleintiff No. 2). 


each entitled to a fourth share in the family 
properties, As the result of advice given ta 
them by their father and friends of the 
family, Muttukrishna and Venkata Krishna 
withdrew the claim to partition and recog- 
nized the zamindari to be impartible, but 
the settlement involved ths payment of 
largesums of money to the three younger. 
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brothers, Muttukrishna, Venkatakrishna 
and Vonugopal. Venugopal was then a 
minor, The terms were embodied in the 
deed of April 8, 1889, Venugopal being 
represented by his father, It will be neces- 
sary to refer to certain of the provisions of 
the deed in detail, but for the purpose of 
the narrative its terms may be summarized 
as follows: (D) The Venkagiri estate 
should be treated as impartible and should 
descend along the eldest line of descent; 
(2) Muttukrishna, Venkatakrishaa and 
Venugopal should each receive a sum of 
Rs. 5,81,252-11-10; (3) Muttukrishna, Yen- 
katakriahna and Venugopal should also re- 
ceive asum of Rs, 40,000 euch for the pur- 
pose of purchasing cr building a residence; 
(4) Venkatakrishna and Venugopal being 
unmarried should each receive Rs. 15,000 
for marriage expenses; (5) Rajagopala- 
krishna and his successors to the estate 
should pay to Muttukrisnna, Venkata- 
krishna and Venugopal a sum of Rs, 1,000 
each per mensem for life and on their 
death a similar amount to their male des- 
cendants by way of maintenance, the amonnt 
payable toeach branch being Rs. 1,000 
irrespective of the number of descendanis. 
In 1890, asuit was filed on behalf of 
Venugopal impeaching the settlement and 
reiterating the claim that the estate was 
partible, This suit was filed shortly be- 
fore Venugopal came of age, On his attain- 
ing majority, he withdrew the suit and 
recognized the validity of the deed of 
April 8, 1889. The settlement therefore 
became final so far as the brothers were 
concerned. 

Venugopal never married, but by one 
Saraswathamma he had two sons, the res- 
pondents. Saraswathamma was of the Balija 
Community, also asub-division of the Sudra 
caste. Under Hindu Law, the illegimate 
son ofa Surda by a dasi, that isa Hindu 
concubine in hiscontinuous and exclusive 
keeping, is entitled not only to mainten- 
ance but to a share in the estate of his 
father, the share being half that of a legi- 
timate son. It is conceded that Saraswa- 
thamma’s status was thatof a dasi. Res- 
pondent No, 1 was born on Ssptember 24, 
1907. There is no evidence when responds 
*"ent No. 2 was born, but he is the younger 
of the two. On August 28, 1916, Venugopal 
executed a will under which he left Rs. 5,000 
toa nephew, Rs. 5,000 to a niece, Rs. 5,000 
to Saraswathamma for the construction of 
a houses Rs. 5,000 toone servent, five sums 
of Rs. 200 each to other servants, a garden 
in Venkatagiri to nephews, and the re- 
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mainder of his estate to the respondents 
Venugopal died on June 20, 1920 and pro 
bate of his wili was obtained. The record 
of the probate proceedings shows that the 
net estate was sworn at Rs. 10,04,518-14-5. 
Charges of maladministration against one of 
the executors were made subsequently and 
it would appear that a large portion of the 
property which Venugopal left was lost. The 
suit out of which this appeal arises was in- 
stitutedon July 4, 1932, just over 12 years 
after the death of Venugopal, but it was 
within time as the period of limitation 
expired during the Court vacation and the 
suit was filed onthe re-opening day. The 
reason given for the delay in filing the suit 
was that the respondents were not aware 
of their rights until 1930, 

Two grounds have been urged in support 
of the appeal, In the frst place it is said 
that the Subordinate Judge erred in hold- 
ing that the respondents are ` entitled to 
maintenance under the deed. In the second 
place it is said that even if the deed can be 
read as conferring aright to maintenance 
on the illegitimate sons of Venugopal it is 
bad because it offends against the first rale 
laid down in Jatindra Mohan Tagore v. 
Ganendra Mohan Tagore (1), in that by 
limiting the right to maintenance to male 
descendants if creates an estate unknown 
to Hindu Law. The respondents, in addition 
to denying the validity of the appellant's 
contentions, say that the trial Court erred 
in holding that they are not entitled to 
maintenance by reason of custom, and 
maintain their plea that they have a right 
to Maintenance under Hindu Law irrespece 
tive of custom. The appeal therefore raises 
all the questious raised in the trial Court 
except that relating to the status of the 
respondents, ‘The provisions with regard to 
maintenance are contained in cl. 5 of the 
deed of settlement. Owing to criticizm of 
the translations of the document which 
appear io the printed record the Court had 
this clause re-translated, The new transla- 
tion has been accepted by both parties ag 
being correct and in view of the importance 
of the clause I will set it out in full : 

“As the said Venkatagiri Estate is impartible and 
as.the aforesaid Sri Muttukrishna Yachendrulu 
Varu, Sri Venkata Krishna Yachendrulu Varu and 
Sri Venugopala Krishna Yachendrulu Varu and 
their purusha santhathi (male issue, progeny or 
descendants) sre entitled to get allowances from 
the said estate, we the aforesaid the Honourable 
Rajah Velugoti-Sri Rajagopala Krishna Yachendra 
Bahadur, Panchahazar, Mansabdar, K, O. I. E. Rajah 
of Venkatagiri, Sri Muttukrishna Yachendrulu, 


(D 9 Beng. L R3I7;18 W R 359; IA Sup, Vol 
47; 2 Suther, 692; 3 Sar, 85 (P O), 
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Sri Venkata Krishna Yachendrulu and, on behalf 
of Sri Venugopala Krishna Yachendrulu, his father 
and guardian Sri Rajah Velugoti Kumara Ya- 
chamg Nayudu Bahadur, 0.8, I, appointed the 
Rajah of Bobbili, namely Sri Rajah Kao Venkata 
Swetachalapati Ranga Rao Bahadur Varu, as 
mediator, todetermime the amount of allowance to 
be given to the eaid Sri Muttukrishna Yachen- 
drulu, Sri. Venkatakrishna Yachendrulu and Sri 
Venugopala Kriskna Yachendrulu and to their 
purusha santhatht, The abovenamed mediator 
fully taking into consideration the status of all the 
parties, the condition and respectability of the estate 
and all other matters which sre fit to be considered, 
decided that the said Honourable Rajah Velugoti 
Sri Rajagopala Krishna Yachendra Bahadur 
Panchahazar, Mansabdar, K.O. I. E., Rajah of 
Venkatagiri, should pay allowances in the manner 
fixed herein below; 

In pursuance of that decision, the said Honourable 
Rajah Velugoti Sri Rajagopala Krishna Yachendra 
Bahadur, Panchahazara, Mansabdar, K. O. I. B., 
Rajah of Venkatagiri, and those that succeed to the 
rule after him, undertake and accept by means of 
this document to pay allowances every month from 
the income of that estate, from April 6, 1889, in the 
manner stated below; 

Sri Muttukrishna Yachendrulu shall be paid at 
the rate of Rupees one thousand (Rs. 1,000) per 
month for the rest of his life; Sri Venkata Krishna 
Yachendrulu at the rate of Rupees one thousand 
(Rs, 1,000) per month for the rest of his life; and 
the minor Sri Venugopala Krishna Yachendrulu, 
until his minority ceases, by his father and guardien, 
Sri Rajah Velugoti Kumara Yachama Nayadu 
Bahadur, O. 8. I., and, after his minority ceases, the 
said Venugopala Krishna Yachendrulu (himself) 
Rupees one thousand (Rs. 1,000) per month, for the 
rest of his life: the said Honourable Rajah 
Velugoti Sri Rajagopalsa Krishna Yach- 
ondra Bahadur, Panchahazar, Mansabdar, K.0O.I E, 
Rajah of Venkatagiri, and the Rajahs that rule in 
Venkatagiri after him, shall, after the lifetime of the 
said Sri Muttukrishna Yachendrulu, pay his purusha 
santhathi (male issue, progeny, descendants) in per- 
petuity in the manner aforesaid the same allowance, 
that is, at the rate of Rupees one thousand (Rs, 1.000) 
per month. After the life of the said Sri Venkata 
Krishna Yachendrulu, his purusha santhathé shall, in 
perpetuity, be paid the same allowance amount, that 
is atthe rate of Rupees one thousand (Re, 1,000) per 
month in ths aforesaid manner. After the life of the 
said Sri Venugopala Krishna Yachendrulu, his 
purusha santhathi, shall, in perpetuity, be paid the 
game allowance amount, that is, sat the rate of 
Rupees one thousand (Rs. 1,000} per month, in the 
aforesaid manner. But, if, at any time, in any one of 
the branches of the said Sri Muttukrishna Yachend- 
rulu, Sri Venkata Krishna Yachendrulu and Sri 
Venugopala Krishna Yachendrulu, there be more than 
one male member, such males, and their purusha 
santhathi shall take the said allowance amount of 
Rupees one thousand in proportion to their respective 
shares, in the same manner as they would respectively 
take their otber properties separately by way of in- 
heritance according to the Hindu Law. Moreover, if in 
any of the aforesaid three branches of our family, 
viz., the brauch of Sri Muttu Krishna Yachendrulnu, 
the branch of Venkata Krishna Yachendrulu, andthe 
branch of tha minor Sri Venugopala Krishna 
Yachendrulu, any male should die without purusha 
Santiathi, either by way of aurasa or by way of 
adoption, the allowance qmount that was being 
received by the person who so died without puruska 
Ssanthatht shall go to the gnatis (agnates) w` > are 
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oa to him in his own branch according to Hindu 
aw,” 

“Should the aforesaid person who dies without 
purusha santhathi leave any widow or widows and 
maintenance have to be paid to them, only the nearest 
gnatis who get the allowance of euch deceased person 
in the manner mentioned above, shall be liable there- 
for. Further, should any of the said three branches 
of our family become extinct by the total absence of 
purusha santhathi either by way of aurasa or by 
way of adoption, the allowance being paid to that 
branch shall be stopped subject to the condition that, 
if there be then a widow or widows left of the last 
male who died inthat branch, one-half of the allow- 
ance of Rupees one thousand (Re. 1,000) that was being 
paid to that male, viz. Rupees five hundred (Rs. 500) 
shall be paid tothe widow or widows of the person 
who so died without purusha santhathi as main- 
tenance for life. But should there be female santha- 
tht in that branch, it shall not be paid to such 
female santhathi, nor shallitbe paid to the purusha 
santhathi of the other two branches or to either of 
the branches, or in any other manner. Asall the 
matters regarding the expenses incurred from out 
of the income of the said Venkatagiri ostate for Sri 
Rajah Velugoti Kumara Yachama Naidu Bahadur 
0. S. I. one of the parties to this document and the 
fatherofthe other parties have been settled by the 
registered kararnamas entered into mutually on 
March 17 and 19, 1883 between our father Sri Rajah 
Velugoti Kumara Yaechama Nayudu Bahadur, O. S. I. 
and the Honourable Rajah Velugoti Sri Raja Gopala 
Krishna Yachendra Bahadur, Panchahazar, Mansab- 
dar, K. 0, I. E., Rajah of Venkatagiri, those matters 
relating to the said Rajah Sri Velugoti Kumara 
Yachama Nayudu Bahadur, O. X. I., are not referred 
to in this document. But, asthe share and allowance 
of the minor Sri Venugopsla Krishna Yachendrulu, 
have been settled under this document, the Honour- 
able Rajah Velugoti Sri Rajagopala Krishna Yachen- 
dra Bahadur, Panchahazar, Mansabdar, K, O. I. E. 
Rajah of Venkatagiri, need not pay for the expenses of 
Sri Venugopsla Krishna Yachendrulu mentioned in 
m kararnamas aforesaid dated March 17 and 19, 
1888.” f 

The Subordinate Judge was of the opin- 
ion that the parties did not contempiate 
the exclusion of illegitimate offspring and 
as the words purusha santhatht were 
wide enough to cover illegitimate issue he 
considered that the deed should be so con- 
strued. I agree with the Subordinate Judge 
that theijntention of the signatories to the 
document must be gathered from the docu- 
ment itself read in the light of the surround- 
ing Circumstances, but I am unable to 
accept his conclusion. Now what were the 
surrounding circumstances? The family 
was an ancient ons and of important 
standing in the Madras Presidency, Its 
adult members had all agreed that its, 2 
estate was impartible and that this should 
be recognized in a formal deed in which 
provision should be made for the mainten- 
ance of the younger sons and their descend- 
ants, While it 16 true that under Hindu 
Law, especially where S udras are concerned, 
an illegitimate son is in a very different 
position to that cecupied by an illegitimate 
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son under English Law, it cannot be said 
that illegitimacy is regarded with favour in 
a respectable Hindu family and this much 
was conceded on behalf of the respondents, 
In Subramania Chetti v. Mahalakshmi 
Ammal (2), Krishnan Pandalai, J. stated 
that the respect for marriage and the 


social position of legitimate children is no. 


less among Hindu Sudras than among 
Brahmins and Englishmen. In this case the 
Court had to consider a deed of settlement 
in which the settlor had used the word 
santhathi. As he was sitting alone the 
learned Judge did not decide whether it 
would cover illegitimate issue of a Sudra 
but observed that a8 a mere question of 
construction he would hesitate to say that a 
share of the inheritance being-awarded to 
illegitimate children of Sudras in certain 
Cases was necessarily conclusive of the 
meaning of a Sudra donor of property as 
to what he meant when he talked of his 
santhathi, In the cireumstances surrounding 
the execution of the deed in the present 
ease it is not likely that the members of 
the family who subscribed their names to 
the document had any intention of making 
provision for illegitimate descendants and 
in my opinion an examination of the docu- 
ment shows 2 clear intention to exclude 
them, 

As is indicated in the accepted translation 
of cl. 5 of the deed the words purusha 
sanihathi mean “male issue, progeny or 
descendants” (purusha=male, santhathi 
issue, progeny or descendants) and theres 


fore used in their widest sense the words 
would cover illegitimate descendants, 


But it is inconceivable that they should be 
used in its senge in the first operative 
clause of the document, This part relates to 
the succession to the gaddi and reads as 


follows : we l 
“Ag this Venkatagiri estateis impartible and should 


descend along the eldest line of descent, the said 
estate, the immovable properties connected therewith 
and the other immovable properties acquired with 
the income ofthe said estate should be enjoy- 
ed by the eldest of us, four brothers and the heir 
of the aforesaid Sri Raja Velugoti Kumara Yachama 
Nayudu Bahadur, O. 8. I. namely the aforesaid the 
Hon'ble Rajah Velugoti Sri Rajagopala Krishna 
Yachendra Bahadur, Panchahazar, Mansabdar, K, O 
I E., Raja of Venkatagiri and after him by his son, 
son's son and other male descendants (purusha 
santhathi) in the eldest line of descent, that if there 
be no aurasa or adopted sons in the branch of the 
said Hon'ble Rajah Velugoti Sri Rajagopala Krishna 
Yachendra Bahadur, Panchshazar, Mansabdar, K., O. 
I. E. Rajah of Venkatagiri, and if that branch should 
become extinct without male jgsue, such near heir in 
the eldest Hne as would, according tolaw and custom, 


(2) A IR 1933 Mad, 659; 145 Ind, Cas. 300; (1933) 
MW N 701; 38 L W 272; 6R M41. 
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get the family impartible properties and hia descend- 
ants should enjoy the same and thet as regards all 
those, namely the said estate, all the properjies con- 
nected therewith, rights, powers and privileges, the 
Rulers for the time being shall, according to law and 
custom, completely possess all the privileges and 
enjoy them, subject only to the condition of paying 
allowances to the other members of our family, suitably 
to their respective status out of the income from the 
estate and the properties." ` l 

Nct only is it inconceivable that the 
members of this ancient family should con- 
template an illegitimate son ascending the 
gaddi but it will be observed that the 
direction with regard to the succession in 
the event of Rajagopala Krishna’s branch 
becoming extinct follows the use of the 
words “if there be no aurasa or adopted 
sons.” That an illegitimate son can never 
be aurasa is accepted. Where a word is 
used ina document in one sense the same 
meaning must be given toit where lt ap- 
pears elsewhere in the document unless it 
is evident from the context that a different 
meaning should be put upon it. The learned 
Advocate for the respondent had very little 
to say with regard to the meaning to be 
attached to the words purusha santhatht 
as used in that part of the document 
which I have just quoted, but urged that 
the expression should be given its widest 
meaning where it appears incl, 5. There 
is nothing in the context which warrants 
the assumption that the words are used in 
cl. 5 in adifferent sense from the sense in 
which they are used in the first operative 
clause. On the contrary there is again 
clear indication that the intention was to 
limit the maintenance allowance to legiti- 
mate descendants. Olause5 provides that 
where a male member of any of the three 
branches should die without purusha 
santhathi, “either by way of aurasa or by 
way of adoption," his allowance should go 
tothe agnates who are nearest to him in 
his own branch. The clause further pro- 
vides that in the event of any branch 
becoming extinct by the total absence of 
purusha santhathi “either by way of aurasa. 
or adoption,” the allowance to that branch. 
shall cease altogether, subject to the widow 
of the last male member of the branch being: 
entitled to receive half the amount for her 
lifetime. The express reference 10 aurasa- 
issue or sons by adoption leaves no doubt. 
in my mind that the parties only contem- 
plated the right of maintenance being con- 
ferred upon legitimate descendants and 
that they used the words purusha santhathr. 
in this sense. Accordingly I hold that the. 
respondents are not . entitled to mainten~ 
ance out of the income of the Venkatagiri 
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estate by reason of the deed of April 
8, 1889. 5 

My learned brother shares the opinion 
which I have expressed with regard to the 
effect of the deed and therefore it is not 
necessary to discuss the question whether 
the document is invalid because it creates 
an estate unknown to Hindu Law, There- 
fore I will pass on to consider whether the 
respondents are entitled to maintenance by 
reason of custom or the provisions of Hindu 
Law and if they are, the amount to be paid 
to them. The claim based on custom does 
not call for much discussion as we concur 
in the finding of the Subordinate Judge on 
this question and accept his reasons. The 
evidence adduced by the respondents is not 
‘sufficient to prove either a family or terris 
torial custom and there is evidence in con- 
tradiction. It would appear that some 
zamindaries, mostly Oriya, have made prc- 
vision for the maintenance of illegitimate 
children of members of their families, but 
even ifthe evidence could be regarded as 
being sufficient to prove a custom in Oriya 
zamtindaries (‘these are now for the most 
part included in Provinces of Orissa) it 
does not follow that such a custom exists 
in the Velama Zamindaries, which, as the 
Subordinate Judge has pointed out, are 
numerous in the Kistna, Godavari, Vizaga- 
patam, Nellore and -Chittor districts of the 
Madras Presidency. In Hurpurshad v. 
Sheo Dayal (3), Sir Barnes Peacock in 
deiivering the judgment of the Judicial 
Committee observed that a custom is a 
rule which in a particular family orina 
particular district, has from long usage 
obtained the force of law. It must be 
ancient, certain and reasonable and being 
in derogation of the general rules of law 
must be construed strictly. A custom in a 
Hindu family to grant maintenance to 
‘illegitimate sons could not be regarded as 
being unreasonable, In fact the custom 
would only be following Hindu Law. But 
custom can only be relied on where it 
is ancient and certain and the evidence 


here falls very short of proving this, I have’ 


no hesitation in concurring in the finding. 
of the learned Sudordinate Judge that a 
custom has not been proved in the present 
case. 

The question whether an illegitimate son 
is entitled under the Hindu Law to mais- 
tenance out of an impartible estate is one 
of considerable difiiculty as the authorities 
are notin agreement. The question of the 


(3) 3I A 259; 26 W R 55; 3 Suther. 304; 3 Sar. 
11 (P O 
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right to maintenance of an illegitimate son 
of a member of a family owning a partible 
estate has in the main been settled by 
the decision of the Privy Council in Vel- 
laiyappa Chetty v. Natarajan (4), In that 
case a suit was instituted for past and 
future maintenance by the illegitimate sons 
and an illegitimate daughter of one P. M, A. 
Muthia Chetty, a Sudra by caste, by a 
continuous concubine. The father who was 
joint with bis uncles and uncles’ sons died 
leaving no separate estate, but the joint 
family possessed considerable properties. 
The Privy Council held that the illegMimate 
son of a Sudra by a continuous concubine 
has the status of a son and in such circom- 
stances he is entitled as a member of 
the family “to maintenance out of joint 
property in the hands of tbe collaterals, 
In delivering the judgment of the Privy 
Connecil, Sir Vinshah Mulla observed : 

“On a consideration of the texts andthe cases on 
the subject their Lordships are of opinion that the 
illegitimate son of a Sudra by a continuous concu- 
bine has the statue of a son, and that he is amember 
ofthe family ;that the shareof inheritance given 
to him isnot merely in lieu of maintenance, but in 
recognition of his status as a son; that where the 
father has left no separate property and no legiti- 
mate son, but was joint with his collaterals, as in 
the present case, the illegitimate son is not entitled 
to demand a partitionofthe joint family property 
in their hands, but he is entitled as a member of 
the family to maintenance out of that property; that 
his positionin this respect is analogous to that of 
widows and disqualified heirs to whom the law 
allows maintenance because of their exclusion from 
inheritance and from a share on partition, and the 
Oourt may, asintheir case, award not only future 
butalso pastmaintenance sofar as it is not barred 
by the law of limitation and may direct the sameto 
be secured by a charge on the joint family property.” 


The right to maintenance of an illegiti- 
mate son of a Sudra was here recognized on 
the ground that he was a member of the 
joint family. Their Lordships however, 
expressed no opinion on the question whe- 
ther an illegitimate son would have a right 
to maintenance oui of joint family property 
if the father left separate property or if 
such property was not sufficient for his 
maintenence, Until i888 it was accepted 
that the Mitaksbara did not permit tne 
holder of an ancestral impartible estate to 
alienate it without regard to the interests 
of the joint family, buc in that year in 
Sartaj Kuari v, Deoraj Kuari (5), the privy 
Council held that there was a right of 
alienation under the Mitakshara where tnere 

(4) 58 I A 402; 134 Ind. Oas. 1084; 8 O W N 1039; 


(1931) M WN 848; 35 O W N1278; AIR1931 PO 


294; 61 M L J 522; 34 L W 589; 33 Bom. LR 1526; 
Ind, Rul, (1932) P O 12; (1931) A L J 1123; 55 M 1: 
550LJ 481 (P 0). 

, (5)15 IA 5l; 10 A 272;58ar. 139 (P O) 
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was a custom of primogeniture. It was said 
that the eldest son did not become a co» 
sharer with his father in the estate. In 
Venkata Surya Mahipathi Rama Krishna 
Rao vy. Court of Wards (6), which is known 
aB the first Pittapur case, and in Protep 
Chandra Deo Y. Jagadish Chandra Deo (1), 
the Privy Council held that the holder of 
an impartible zamindari had the right to 
alienate it by will in the absence of a 
custom tothe contrary. The first Pitiapur 
case (6)resulted in the passing of an Act 
called the Mad. Impartible Estates Act, 
1902, to restrict the powers of alienation. 
This Act was replaced by the Mad, Imparti- 
ble Estates Act, 1904, which declares cer- 
tain estates in this Presidency to be 
Impartible—the Venkatagiri estate is one 
of them—and provides that the proprietor 
of an impartible estate shall be incapable 
of alienating it or binding it by his debts 
beyond his own lifetime, unless the 
alienation shall be made or the debt 
Incurred under circumstances which would 
entitle the managing member of a joint 
Hindu family, not being the father or the 
grand-father of the other co-parceners, to 
make an alienation of the joint property or 
incur @ debt binding on the shares of the 
other co-parceners independently of their 
consent. The Act also declares what are 
permissible alienations. It is not necessary 
to consider the provisions of the Act in this 
respect, 

All that need be said is that the deci- 
sions in Sartaj Kuari v. Deoraj Kuari 
(5) and the first Pittapur case [Venkata 
Surya Mahipathi Rama Krishna Rao v. 
Court of Wards (6)|, are no longer effective 
in this Province so far as the estates men- 
tioned in the Act are concerned. By the 
Mad, Impartible Estates Second Amend- 
ment Act, 1934, ss. 9 to 15 were added to 
the Act of 1804. Section 9 mentions the 
persons who are entitled to maintenance 
out of an impartible estate governed by the 
Act. The respondents donot come within 
the section, but s. 12 declares that nothing 
contained inthe Act shall affect the right 
to maintenance out of an impartible estate 
and the income thereof, of any other 
relations of the proprietor or any previous 
proprietor under apy law or custom for 
the time being in force.’ Therefore the 


(6) 26 I A 83; 22 M 383; 30W N 419M LJ 
Sup. 1; 1 Bom. LR 277; 7 Bar. 481 (P O). : 


(7) 54 I A289; 102 ‘Ind.+Cas, 599: A IR 1927 
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Act leaves untouched any rights which the 
respondents may have under Hindu Law. 
In fact no contention to the contrary has 
been raised. In Rama Rao v. Raja of 
Pittapur (8), which is known as the second 
Pittapur case, the Judicial Committee con- 
sidered the right to maintenance out of an 
impartible estate. The plaintiff had been 
adopted by the previous “holder of the 
Pittapur zamindart. The late Rajah died 
leaving a will under which he bequeathed 
the estate to the defendant who claimed 
to be his aurasa son, The plaintiff did not 
admit that the respondent was the sonof 
the late Raja and averred that the estate 
had been the joint property of himself, his 
father and the late Raja. On this basia he 
claimed to be maintained out of the estate, 
His claim was, however, disallowed. Lord 
Dunedin who delivered the judgment of 
their Lordships observed that the right to 
Maintenance out of an impartible estate, 
so far as founded on or inseparable from 
the right of co-parcenary began where 
co-paracenary began and ceased where 
cosparcenary ceased, An impartible zamin- 
dart was the creature of custom, and it 
was of its essence that no co-parcenary 
existed, This being so, the basis of the 
claim was gone, inasmuch as it was founded 
on the consideration that the plaintiff was 
a person who, if the zamindart were not 
impartible, would be entitled as of right 
to maintenance. This proposition did not 
negative the doctrine that there were 
members ot the family entitled to main- 
tenance in the case of an impartible zamin» 
dari. Just as impartibility was the creature 
of custom so custom might and did affirm 
aright to maintenance in certain members 
of the family. The Board considered that 
the right of sons to maintenance in an 
impartible zamindari had been so often 
recognized that it would not be necessary 
to prove the custom in each case and 
expressly approved of the follcwing passage 
from the judgment of the Calcutta High 
Court in Nilmony Singh Deo v. Hingoo 
Lali Singh Deo (9) at p. 209: 

"We can find no invariable or certain custom that 
any below the first generation from the last Raja 
can claim maintenance as of right.” 

It was not necessary, however, for the 
purpose of deciding the second Pittapur 
case (8) to decide whether the right to 
maintenance of junior members of the 

(8) 45 I A 148; 47 Ind. Oas. 354; A I R 1918 PC 
81; 41 M778; 35 ML J 392;24 M L T 276; 16 AL 
J B33; 28 OL J 428:5 PL W 267; 20Bom.L R 
1056; (1918) M W N 922 (P O). 

(9) 5 O 258, (259). 
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family depended upon custom or to what 
extent custom had been proved and this 
was recognized in the next case to which 
Ishall refer. In Baijnath Prashad Singh 
Y. Tej Bali Singh (10) which was decided 
three years after the second Pittapur case 
(8), the Judicial Committee had to consider 
the question of, succession to an ancestral 
impartible estate in a joint Hindu family 
governed by the Mitakshara and jt was 
held that succession followed the ordinary 
rule, the eldest member of the senior 
branch succeeding in preference to the 
direct lineal descendants of the common 
ancestor if the latter were more remote in 
degree. The judgment was delivered by 
Lord Dunedin and to use the language of 
Lord Blanesburgh in Collector of Gorakh- 
pur v. Ram Sundar Mal (11) it definitely 
negatived the view that the decisions in 
Sartaj Kuari v. Deoraj Kuari (5) and the 
first Pittapur case (6) were destructive of 
the doctrine that an impartible estate could 
be in any sense joint family property, a view 
apparently implied in these cases, It was 
recognized that an impartible zamindart 
could be the ancestral property of the 
joint family, but the person "to occupy 
the gaddi” wasthe eldest of the senior 
branch. In the course of his judgment 
Lord Dunedin referred to the second Pitta 
pur case (8) in these terms, p. 211*: 
“Turning next to Rama Rao v, Raja of Pittapur 
(8), it must be always remembered that the claim 
for maintenance as put forward was made, not against 
the head of the family of which the claimant wag 
a member, but against the donee, who on the 
claimant's own allegation was a stranger to the 
faimly. Itobviously could not, therefore, succeed 
unless it was of the nature of a real right. Now, 
it could only be ofthe nature of a real right, no 
proceedings having taken place before the estate 
got intothe hands of the donee, if the maker of the 
claim had before that event been a person who was 
in some way an actual co-owner of ths estate, and 
any observations which goto the question of main- 
‘tenance apart from the question of realright may be 


treated as obiter dicta.” 
statement by Lord 


There is here a 
Dunedin himself that his observations in 


the second Ptittapur case (8) which go to 
the question of maintenance apart from 
the question of real right might be treated 


(10) 481A 195; 60 Ind. Oas. 534; AIR 1921 P O 
62; 43 A228; 19 AL J 317; 330L J 388:40ML J 
387; (1921) M W N 300; 250 W N 564; 2P L 
257; 23 Bom. L R654;3 U PLR (PO) 35;29M LG 
T 358 (P 0). 

(11) 61 I A 286; 150 Ind. Oas. 545. A IR 1934 P O 
157; 56 A 488; 7 RPO 1; }LO WN 88% 40 LW 
217; (1934) A LJ 779; 67 ML J274 5PLT 
531; 60 O L J67; (1934) M WN 251; 36 Eom. LR 
867; 380 W N 1101 (P 0). 
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as obiter dicta, Lord Dunedin inthe course 
of his judgment referred to the right 
of junior members of a joint family ruled 
by the Mitakshara Law down to three 
generations from the head of the family 
to maintenance until partition takes place. 
He also referred to those persons who by 
reason of personal disqualification are not 
allowed to inherit but are given mainten- 
ance in lisu, the idiot, the blind from 
birth, and the mad man and to the class 
which is entitled to maintenance on the 
ground of personal relationship, namely 
the widow, the parent and the infant 
child. It would appear that in using the 
words “apart from the question of real 
right” Lord Dunedin had in mind such 
Tights as these. The judgment clearly 
recognized that an impartible zemindarz 
could be regarded as the ancestral property 
of the joint family and therefore negatived 
the statement in the secon? Pittapur case 
(8) that it was of the essence of an im- 
partible zemindart that no co-parcenary 
existed, : 
The question of the right to maintenance 
out of an impartible estate was raised in 
Protap Chandra Deo v. Jagadish Chandra 
Deo (7). In this case the respondent 
brought a suit against the appellant 
claiming an estate known as the Dalbhum 
Raj and mesne profits, the claim being 
made under the will of the last holder. 
The family was undivided and g-verned 
by the Mitakshara. The estate was im- 
partible and there was a custom of lineal 
primogeniture. The trial Oourt and the 


Calcutta High Court on appeal declared 


the respondent's title under the will, but held 
that the appellant who was a member of 
a junior branch of the family was entitled 
to maintenance out of the estate atthe 
rate of Rs. 1,200 per mensem. Both par- 


‘ties appealed to the Privy Council which 


dismissed the appeal by the appellant, 
but allowed the respondent's appeal on 
two grounds, first on the ground that the 
maintenance of the appellant and his fami- 
ly was already provided for by a khorposh 
(maintenance) grant of certain villages to 
his predecessors, which villages were still 
in his posssesion; and secondly on the 
ground that he had failed to establish a 
right to maintenance by custom or relation- 
ship or in any other way. The second 
ground was based on the. remarks of 
Lord Dunedin in the second Prttapur 
case (8) without reference to what was 
said in Baijnath Prashad Singh v. Tej Bali 
Singh (10), The question was also referred 
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to in Shiba Prasad Singh v. Prayag Kumari 
Debi (12) where Sir Dinshah Mulla in 
delivering the judgment of the Board 
said that in the case of ordinary joint 
family property the members of the family 
had (1) the right of partition, (2) the right 
to restrain alienations by the head of 
the family except for necessity; (3) the 
right of maintenance and (4) the right of 
survivorship. The first of these rights 
could not exist in the case of an impartible 
estate, though ancestral, from the very 
nature of the estate. The second was in- 
compatible with the custom ofimpartibility, 
as laid down in Sartaj Kuari v. Deoraj 
Kuari (5) and first Pittapur case (6) and 
“so also the third, as held in the second 
Pittapur case (8). To this extent the gene- 
Tal law of the Mitakshara had been super- 
seded, and the impartible estate, though 
ancestral, was clothed with the incidents 
of self-acquired and separate property, 
but the right of survivorship was not 
inconsistent with the custom of impartibili- 
ty, and still remained. Here again the 
. second Pittapur case (8) was followed withe 
out discussion. 

If the question, whether the respondents 
are entitled to maintenance under Hindu 
Law is to be governed by the judgments 
in the second Pittapur case (8), Pratap 
Chandra Deo v. Jagadish Chandra Deo (1} 
and Shiba Prasad Singh v. Prayag Kumari 
Debi (12) the answer must be adverse to 
them, but it is said that in its judgment 
in Collector of Gorakhpur v. Ram Sundar 
Mal (11) the Privy Council has re-stated 
the law with regard to maintenance and 
that the earlier casés which I have just 
mentioned are no longer binding on the 
Court in this connection. This statement 
appears to be well-founded. In Collector of 
Gorakhpur v. Ram Sundar Mal (11) 
Lord Blanesburgh, after stating that the 
judgment of Lord Dunedin in Baijnath 
Prasad Singh v. Tej Bali Singh (10) had 
definitely negatived the view that the 
decisions of the Board in Sartaj Kuari v. 
Deoraj Kuari (5) and the first Prttapur case 
(6) were destructive of the doctrine that 
an impartible zamindart could be in any 
sense family property, went on to observe 
(p. 302*): 


“One result is at length clearly shown to be that 
there is no reason why the earlier judgments of the 


(12) 59 I A 331; 138 Ind. Oas. 861; A I R 1932 
P O 216; 59 01399; Ind, Rul. (1932) P O 263; 63M 
L J 196: 9 O W N 691; 36 O WN 1046; 56 OL J 
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Board should not be followed, such as, for instance 
the Ohellapalli case, Malikarjuna Prasad Naidu v. 
Durga Prasad Naidu (13), which regarded their 
right to maintenance, however limited, out of an 
impartible estate as being based upon the “joint 
ownership ofthe junior member of the family with 
the result that these members holding zamindart 
landa for maintenance could still be considered as 
joint in estate with the samindar in possession.” 


Later in the judgment ¢p. 303*) Lord 
Blanesburgh said: 


“The recent decisions of the Board constitute a 
further landmark inthe judicial exposition of the 
question at issue here, While the powerof the 
holder of an impartible raj to dispose of the same 
by deed Sartaj Kueri v. Deoraj Kuari (5', or by will 
(the firat Pittapur case (6), Protap Chandra} Deo 
y. Jagadish Chandra Deo (7), remains definitely 
established, the right of the junior branch to succeed 
by survivorship to the raj on the extinction of the 
senior branch has also been definitely and empha- 
tically re-affirmed. Nor must this right be whittled 
away. It cannot be regarded as merely visionary. 
As was pointed out in Batjnath PrasedSingh v. Tej 
Bali Singh (14), when before the Allahabad High 
Court, the junior members of a great samindart 
enjoy a high degree of consideration, being known as 
babus, the different branches holding babuane grants 
out of the gamindari. Their enjoyment of these 
grants is attributable to their membership of the 
joint family, and until the decisions above referred 
to beginning in 1888 supervened, they had no 
reason to believe that their right of succession were 
being imperilled by their estrangement from the 
gamindar in possession, Great caution must there- 
fore be exercised in attributing any special conse- 
quences to conduct only significant in the light of 
these decisions now explained.’” 

_I read Lord Blanesburgh’s judgment 
in this way. It recognizes that the power 
of the holder of an impartible estate to 
dispose of it by deed or will has been 
definitely established, but at the same 


time it recognizes that an impartible 


estate can be regarded as joint family 


property, giving the members of the 
family a right to maintenance and a 
right in the junior branch to succeed by 
survivorship to the estate on the extinction 
of the senior branch and it leaves the way 
open to the Court to follow the decisions of . 
the Board earlier than the second. Ptttapur 
case (8) on questions relating to maiuten- 
ance, The reference by Lord Blanesburgh 
to Malikarjuna Prasada Naidu v. Durga 
Prasada Naidu (13) is particularly signi- 
icant. This was a consolidated appeal 
arising out of two separate suits for main- 
tenance filed in the District C:urt of Kistna 
against the zamindar of Chellapalli by his 
two younger brothers respectively. The 
District Judge held that they were entitled 
to Maintenance and to recover arrears for 

(13) 27 I A 151; 24 M 147; 7 Sar.761;5 O WN 
74; 10 M LJ 234; 2 Bom. L K 945 (P O), 

(14) 38 A 500; 38 Ind. Oas. 894; A I 1917 AL. 
191; la ALJ 913. 


*Page of 61 I A.—[Ed.] 


1940 


a period of 12 years. This Court on appeal 
agreed with the District Judge except as 
regards the arrears of maintenance. It 
held that the arrears were not claimable, 
except a certain sum received by the 
plaintiffs under a previous order of the 
Oourt and reduced the amount of arrears 
from Rs. 56,000 to Rs. 23,000. In deliver- 
ing the judgment of the Judicial Committee 
Sir Henry De Villiers said: 

“Their Lordships fully agree with the High Oourt 
that the family of the parties to the present action 
has not become a divided onein consequences of the 
proceedings in the previous suit to which reference 
has already beenmade, It is true that in that suit 
a decree was made forthe partition ofa portion of 
the family property, but itwas a very inconsider- 
able portion, and had no relation whatsoever to the 
samindari estate. As tothe zamindszri estate, this 
Board held that it was impartible, and the conse- 
quence: is that the plaintiffs, as the younger brothers 
of the gamindar, retain such right and interests in 
respect of maintenance as belong to the junior mem- 
bers ofa raj or other immpartible estate descendible 
toa single heir: see Sartaj Kuert v. Deoraj Kueri 
(5). In regard to the amount of maintenance, the 
Judges of the High Court very properly refused to 
disturb the finding ofthe District Judge whose ex- 
‘perience.in the District they fully recognize.” 

The reference to maintenance to be found 
‘at p. 62* of Sartaj Kuari v. Deoraj Kuari 
(5) consists of a quotation from the judg- 
ment in Periasami v. Periasami (15) where 
mention is made of younger brothers 
“taking such rights and interest in respect 
of maintenance and possible rights of 
Succession as belong to the junior members 
of.a raj or other impartible estate descendi- 
ble toa single heir.” The Board held that 
the plaintiffs had a right to maintenance 
and restored the finding of the District 
Judge that they were entitled to payment 
of the amount of arrears for 12 years. There 
is no reference to custom in the judgment 
‘and the decision can only be regarded as be- 
ing based on the principles of Hindu Law. 

“The judgment in Collector of Gorakhpur 
' v. Ram Sundar Mal (11) is definite in re- 
garding the right to maintenance of junior 
members of the family as being based upon 
joint ownership of thse estate. But what 
significance is to be attached to the words 
“however limited” which Lord Blanesburgh 
used in conjunction with the right to main- 
tence? Where the Hindu Law gives a 
right to maintenance, the right can only be 
affected by custom and I do not regard 
these words as recognizing any limitation 
_in principle, but’ only a possible limitation 
in a Particular case. Impartibility arises 
out of custom, but with the greatest res- 
PO 5 IA 61; 1 M 312: 3 Suther. 508; 3 Sar. 795 
4 . 
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pect to what has been said to the contrary 
I do not regard a custom of impartibility 
as in itself destroying the right of the 
junior members of the family to maintenance 
out of the family estate while it remains 
in the family. The fact that a family 
from generation to generation has agreed 
that the ancestral estste shall be held 
according tothe law of primogenitura and 
thereby has allowed a custom of impartibility 
to arise does not in itself imply the 
abandonment by the junior members of 
their right to maintenance out of the estate. 
There is a vast difference in the giving 
up of a right to partition from the giving 
up of a right to maintenance. Impartibility 
may lead to enhancement of the prestige 
of the family and the preservation of the 
ancestral estate, but loyalty tothe family 
does not demand the giving up of a right 
to maintenance, To deprive junior mem- 
bers of a joint Hindu family whether 
partible or impartible of the right to 
maintenance there must, it seems to me, be 
@ custom to that effect. Of courseif the 
estate lawfully passes into the hands of 
strangers the right tomaintenance out of the 
estate will necessarily cease. 

There is here no custom depriving junior 
members of the Venkatagiri family of the 
right to maintenance and it cannot be 
denied that the respondents are members 
of the family, The decision in Vellaiyappa 
Chetty v. Natarajan (4) definitely establishes 
this, In these circumstances I consider 
that the respondents are entitled under 
Hindu Law to maintenance out of the 
estate, if provision has not already been 
made for them. Has provision then been 
made for them? In my opinion it has not. 
It is true that under the deed of April 5, 
1889, their father received large sums of 
money, but these were not paid to him 
for his maintenance or the maintenance of 
his family, nor has it been so suggested. 
Provision was made for maintenance in 
another part of the document but the pro- 
vision was limited to him and his legitimate 
descendants. It is next to be considered 
whether the fact that their father left a 
large estate makes any differences to the 
respondents’ claim, En deciding Vellaiyappa , 
Chetty v. Natarajan (4) the Judicial Gom- 
mittee left this question open and no Indian 
authority has been quoted to us on the 
subject. The question must then be decided 
on principle. Ifa person is entitled ia law 
to be maintained out of an ancestral 
estate the possession of private property 
cannot destroy his right. The fact that ha 
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has private means may have bearing on the 
amount to be paid out of the estate, 
especially if the estate is a poor one but 
that is all. The parties to the deed of 
April 8, 18¢9 in fact recognized this as in 
addition to the large sums which the 
younger brothers received under the deed 
Separate provision was made in it for their 
maintenance. Accordingly, I hold that the 
fact that their father left them a large 
fortune does not deprive the respondents 
of their right to maintenance out of the 
Venkatagiri Estate. 

It remains to be considered what allowe 
ance should be granted to the respondents 
and whether they are entitled to be paid 
arrears. The Subordinate Judge considered 
that if maintenance were payable to the 
respondents under Hindu Law a fitting 
allowance would be Rs. 250 a month each, 
being half the amount they would have 
received had they been legitimate, The 
decisions of this Court in Ananthayya v. 
Vishnu (16) and Rathinasabapathy Odayar 
v. Gopala Odavar (17) to which the Sub- 
ordinate Judge has referred, in my opinion 
correctly state the basis for the assessment 
of the amount. It is not. a matter of 
granting a compassionate allowance. The 
amount must be fixed with regard tothe 
position of the family. An illegitimate son 
will not in the ordinary course occupy so 
prominent a position as a legitimate son 
and the rule that an illegitimate son of a 
Sudra is only entitled to half of what a 
legitimate son is entitled to in his father’s 
estate may be taken as a guide in fixing 
the amount of his allowance for mainten= 
ance, I see no reason why the conclusion 
of the Subordinate Judge should not be 
accepted and therefore I concur in his 
finding that a reasonable allowance is 
Rs. 250 per mensem for each of the res- 
‘pondents. I also agree with the Subordinate 
Judge that the respondents are entitled 
to an allowance for maintenance from the 
„date of their father’s death. ‘That date is 
within the period of limitation and the 
fact that they were ignorant of their rights 
—it has not been suggested that their 
explanation of the delay in the filing of 
the suit should not be accepted—is not 
Sufficient reason for depriving them of 
what has accrued. In Malikarjuna Prasada 
Naidu v. Durga Prasada Naidu (13) it was 
observed that if the defendant had been 


(16) 17 M 160. 

(17) 56-M L J 673; 121 Ind. Cas. 126; AIR 1929 
Mad. 545;29 L W 696; Ind. Rul, (1930) Mad. 
142. 
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misled into the belief that the claim for 
maintenance has been abandoned and had 
in consequence not set aside any portion 
of his annual income to meet the daim 
he might have had a good defence to the 
action, but without some such ground of 
defence it was impossible to hold that 
the younger brothers had forfeited an un- 
doubted right merely because they had in 
the first instance been advised to file a 
wrong suit and had not claimed mainten= 
ance as it fell due. In the present case the 
appellant does not say that he had been 
misled by the delay and the defence has 
been confined to denying the right of the: 
respondents to claim maintenance. 

It follows thatin my opinion the decree 
of the trial Court should be varied by the 
reduction of the aggregste monthly allow- 


_ance from Rs. 1,000 per mensem to Rs. 500 


per mensem and that the arrears shculd 
be calculated at the rate of Rs. 500 and 
not Rs. 1,000 per mensem. It is conceded 


that if the respondents are entitled to a 


decree they are entitled to have the amounts 
payable to them charged upon the estate, 
and an order to this effect will be em- 
bodied in tke decree. I consider that the 
respondents are entitled to costs in the 
lower Court and in this Court based on 
the amount awarded to him under the 
decree of this Court, they having succeeded 
on the Hindu Law issue. The appellant 
has succeeded on the issue with regard to 
the deed and the appeal has resulted in 
@ substantial reduction of the amount 
payable. In these circumstances, I hold that 
he is entitled to costs in this Court based 
on the difference in the smount payable 
under the decree of the trial Court and the 
amount payable under the decree of this 
Oourt. 

Krishnaswami Ayyangar, J—I con- 
cur in the judgment just now pronounced - 
by my Lord the Chief Justice, which I have 
had tbe advantage of reading beforehand. 
In view however of the importance of the 
questions raised, I would with respect add 
a separate judgment of my own, embody- 
ing my reasons for agreeing with the con» 
clusions arrived at by my Lord. Of the 
points raised in the appeal, two alone 
appear to my mind to be the most mate- 
rial, and to them accordingly I shall 
confine my observations, The first of them. 
is the correct interpretation of the deed 
of settlement. The’ whole controversy on 
this point turns on the meaning of the 
expression purusha santhathi, occurring in 
that part of the deed where provision is 
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made for payment of a maintenance al- 
lowanee to the descendants of Sri Venugo- 
pal. The respondents are his dasi-putras, 
i. e.? illegitimate sons according to Hindu 
Law. The controversial sentence is as 
follows : 

“After the life of the said Sri Venugopala Krish- 
na Yachendrulu, his purusha santhatht, shall, in 
perpetuity, be paitl the same allowance amount, that 
is, st the rate of rupees one thousand (Rs, 1,000) 
per month in the above manner.” 

Purusha santhatht is a Sanskrit exprese 
sion, but commonly used in its original 
sense in most of the vernaculars of the 
Presidency. Itis a compound of two words 
purusha meaning male, aud santhatht 
meaning issue, progeny or descendants. 
The expression may accordingly be ren- 
dered into ‘male descendants’ or ‘male 
issue.’ So far, both sides agree; but they 
vitally differ on the question whether the 
expression comprehends legitimate issue 
only, or whether, as held by the learned 
Subordinate Judge, it includes both legiti- 
mate and illegitimate issne. In spite of the 
somewhat emphatic language in which the 
Subordinate Judge has expressed himself 
we have been obliged on a careful consider- 
ation of the document in the light of the 
surrounding circumstances, to differ from 
him, It is complained, and I think rightly, 
that the learned Judge has paid undue and 
unjustifiable attention to the heirship of 
illegitimate sons under Hindu Law, instead 
of regarding it as one only of the several 
circumstances to be taken into account for 
ascertaining the intention. The true office 
of all construction is to discover the inten- 
tion of the parties, as expressed by the 
words used. Where those words are not 
sufficiently clear in themselves to fix the 
intention, the circumstances that surround- 
ed the transaction, may and ought to be 
resorted to, tosee if what Is not apparent 
‘in the document in itself, is made clear by 
a knowledge of those circumstances. The 
law by which the parties are governed 
may afford a guidance, as with its aid it 
may be possible to ascertain what the exe- 
cutant was aiming at. Butcaution is neces- 
sary in its use, im order to avoid over 
emphasizing what is after all but one of the 
several factors to be considered. One may 
even say that by itself, it is not of much 
value, In fact its significance, where it is 
of value, lies in the light it sheds on the 
motives and objects, the aims and purposes 
which prompted the execution of the docus 
ment, or the choice of the objects of the 
executant’s bounty, As observed by the 
Privy Council in Mahomed Shumsool Hooda 
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“Tn construing the will of a Hindu it is not impro- 
per to take into consideration what are known to 
be the ordinary notions and wishes of Hindus with 
respect to the devolution of property.” 

A knowledge of the law is valuable 
because it may afford a knowledge of the 
notions and wishes and through them lead 
to a discovery of the intention of the 
parties. In an early decision of the Board, 
Soorjeemoney Dossee v. Denobundoo Mullick 


(19) it was observed : 

“Tn determining that construction what we must 
look to, is the intention of the testator. The Hindu 
Law, no less than the English Law, points to the 
intention as the element by which we are to be 
guided in determining the effect of a testamentary 
disposition; nor, so far as we are aware, is there 
any difference between the one law and the other, 
ag tothe materials from which the intention is to 
be collected. Primarily, the words of the will are 
to be considered. They convey the expression of 
the testator’s wishes; but the meaning to be 
attached tothem may be affected by surrounding 
circumstances, and where this is the case, those 
circumstances no doubt must be regarded. Amongst 
the circumatances thusto be regarded, isthe law of 
the country under which the will is made and its 
dispositions are to be carried out. If that law has 
attached to particular words a particular meaning, 
orto a particular disposition, a particular effect, it 
must be assumed that the testator in the disposition 
he has made, had regard to that meaning or to that 
effect, unless the language of the will or the 
surrounding circumstances displace that assumption.” 

That it ig wrong to lay too much emphasis 
on the law as such is conveyed clearly 
enough in the language used by their Lord- 
ships in the Balrampur case [Sher Bahadur 
v. Ganga Bakhsh Singh (20)] where again their 


Lordships observe: 

“The matter for decision in this case being the 
construction of a codicil to the Maharaja’s will, 
the point is not what is the strict rule of the Hindu 
religion, or the strict rule of the Ohhattri caste, 
(and if I may with respect add, the strict rule of the 
Hindu Law either) “but this, namely what were the 
wishes andthe intentions of the testatoras revealed 
by the language of that instrument, viewed through 
the light of surrounding circumstances.” 


It may happen that the executant ina 
particular case was anxious to perpetuate 
a rule of succession according to a parti- 
cular system of Law, and where this is the 
case, the rules of that law may assume 
paramount importance. This is exactly 
what occurred in the case cited as the fol- 


lowing further observations make it clear: 
“The testator must have had in mind some law 
or rule which would apply to fixthe succession, 


(18) 21 A 7, (14); 22 W R 409; 14 Beng. L R 226; 
3 Suther, 43; 3 Sar. 405 (P O). 

(19) 6 MIA 526, (550), (551); 4 W R 11i; 1 Suther. 
991: 1 Sar. 583 (P O} 

(20) 411A 1; 22 Ind. Oas. 293; 36 A 101;17 00 
68: 18 C W N 401; 15M L T 169; (1914) MW N 
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What law could this high caste Hindu possibly 
have hadin mind for such a purpose other than 


the Hindu Law? 

‘The italics are mine. The rule of Hindu 
law which excludes illegitimate sons from 
heirship in the case of twice-born Hindus 
was held in this case to detemine the meane 
ing of the word (aulad=issue) in a gift to 
an illegitimate son and his aulad. Their 
Lordships explain the reason for their 
decision as follows: 

“It would be strange indeed if theman who had 
made it his special care to treat this son of his .as 
a Hindu (he was in fact an illegitimate son by a 
Muhammadan -mistress) and had succeeded. in 
marrying him ‘to two high caste women, should 
intend or desire, whatever might be the strict letter 
of the law, to. place the offspring of these unions on 
the same level as the illegitimate children of his 
Bon’s Muhammadan mistress andmakethem all 
equally the objects of his bounty.”’ 


_ From first to last, and all througbout, the 
the quest is to be for the intention behind 
the language, whatever the aids resorted 
to. In fact, even in the Balrampur case (20) 
itself the testator was conducting himself 
in a way contrary to the injunctions of the 
Hindu Law in that he treated and wanted 
others to treat, his illegitimate gon by a 
Muhammadan mistress as if he were a 
legitimately born Hindu, and it was this 
conduct which primarily disclosed his true 
intention. Can if be said that the Hindu 
Law of illegitimate succession furnishes in 
this case a clue to the intention behind the 
use of ‘the expression purusha santhathi ? 
‘Where Hindu Law and Hindu sentiment 
coincide, the law would of course be of help. 
Where they diverge however it is the Hindu 
sentiment that will rule. even to exclusion 
of the law. The truth of the maiter ib that 
there can be little room for doubt that the 
oridinary notions of a Hindu towards 
irregular unions snd the issue of such 
unions are not different from those of any 
other community, There is no denying it 
that the Hindu religion does not counten- 
ance extra-marital relations, and the Hindu 
Law itself looks down with disfavour on 
illegitimate children, assigning to them 
only a subordinate rank among the Sudrag 
and denying heirship altogether among the 
superior castes. Itis therefore tothe senti- 
ments generally prevalent in the society to 
whichtthe executant ‘belongs, more than to 
the law that regard ‘should be had in ques- 
tions of this kind. Illicit relations: are 
until callousness’ overtakes the ‘parties, 
carried on on the sly and rarely. if ever 
owned, much less paraded in the public 
eye. The higher the gocial Tank, the 
greater the care with which the evil is 
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thrown over them. It is one thing to 
provide for tbe issue of a lapse that has 
occurred. Duty and honour may dictate it, 
Love-and affection, more especially if there 
be no legitimate children may even promt 
it, But I refuse to believe that a member 
of the Hindu community, nobleman or com- 
moner, would contemplate with enqunnimity 
the possibility of future apses either in 
himself orin his descenants and sit down 
ona solemn occasion to enact a scheme of 
succession admitting future illegitimate 
issue to its benefit. Yet, this is in effect the 
logical consequence of the view taken by 
the learned Subordidate Judge. He sums 
up the pcsition in these words: 

“The position therefore to my mind seems incon- 
trovertible that the term santhath?t when it is used 
in a document to which Sudras are parties intending 
to create thereby rights in favour of their santhathiz, 
within that expression are comprehended both the 
legitimate and the illegitimate santhath?. In other 
words, purusha santhatht of Raja Venugopal would 
include his illegitimate sons, vig., the plaintifis,” 


The vice of the argumeut lies in attribute 
ing to the members of this proud ancient 
family of hereditary noblemen, an inten- 
tion out of keeping with their lineage and 
social standing, and out of joint with the 
solemnity of what was in all probability 
the first occasion when they were recording 
a family usage of impartibility at a family 
Council at which all members of the family 
including the old and respected father Sri 
Kumara Yachama were present, I must 
positively decline to accept the proposition 
of the Subordinate Judge that so far as the 
generic term santhathi is concerned, which 
means issue, children or descendants, it 
must be held when used by Sudras to 
include children both legitimate and illegi- 
timate. It would be almost grotesque to 
imagine that the executant of this settle- 
ment foresaw the likelihood of illegitimate 
issue being begotten not only by the adult . 
brothers, one of whom was yet unmarried, 
but also by Raja Venugopal who was at 
the time a boy of but tender years. It is 
satisfactory however to note that this sug- 
gestion was not advanced either in the 
Court below or here. As I have said, the 
occasion was scarcely of a kind at which a 
question of illegitimate succession is likely 
to have been thought cf or provided for. It 
is perhaps worth while in this connexion to 
mention a circumstance not wholly devoid 
of significance. Sri Kumara Yachama, if is 
said, had illegitimate ofisprings, but the 
document is entirely silent about them. If 
a provision for their maintenance had been 
made, it must» have been made privately, 
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and if not, it must have been reserved for 
private settlement later. 
affairs. of the kind would scarcely be 
dragged into public view, or dealt with at 
a general settlement of family matters, It 
is also not without significance that marriage 
Portions suitable to their condition in life 
have been separately provided for in the 
settlement deéd for the two brothers Sri 
Rajah Venkata Krishna, and Sri Raja 
Venugopal who were yet young and unmar- 
ried, with a view to their entering into 
lawful wedlock in duetime. If I may say 
so with respect, I fully endorse the opinion 
expressed by Krishnan Pandalai, J., in 
Subramania Chetti v. Mahalakshmi Ammal 
(2) which I think furnishes the basis for 
a correct approach to the question. I may 
add that the views expressed by that learn- 
ed Judge are so much in accordance with 
prevailing sentiment, that they merited 
better consideration st the hands of the 
learned Subordinate Judge than he has 
chosen to give them. 

Even apart from these considerations, I 
agiee with the learned Chief Justice that 
there is sufficient in the language of the 
document itself, to hold that the words 
purusha santhathi which are by no means 
to be regarded as terms of technical legal 
import, were not intended to be usedina 
comprehensive sense so as to include both 
legitimate and illegitimate children as held 
by the Subordinate Judge. The Subordinate 
Judge seems io suggest that there is a 
distinction in the mode of construction 
between a will and a settlement. If I 
understand him aright, he seems to be of the 
opinion that the deed has to be scrutinzed 
not from the background of approach proe 
per for a gift or a will, but rather on the 
fcoting ihat it evidences a recognition by 
the eldest brother of pre-existing rights in 
the younger in consideration of the latter 
in their turn conceding the impartibility of 
the estate; in other words, they are not to 
be regarded as mere volunteers but rather 
as persons possessing definite rights which 
the eldest brother was bound to respect. 
Assuming this to be- right, I still fail to 
. understand how this aspect of the matter 
provides “a definite point from which we 
have to start.” It is unfortunate that the 
learned Judge has not been more explicit, 
and we are consequently obliged to labour 
more or less in the dark as to the precise 
nature and effect of. the distinction which 
he seems to have had in mind, and the 
manner in which that distinction has in- 
fluenced his judgment, For myself I can- 
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not see why the younger brothers should be 
regarded as having made a great concession, 
as it is improbable to a degree, that they 
or any of them could have seriously believed 
in the partibility of the estate. In fact, 
a8 the deed itself shows, they meekly 
acknowledged the impartibility of the estate 
receiving only a share in the cash and 
jewels, a sum of money for the purchase 
of a residential house, an inconsiderable 
marriage provision and a moderate mains 
tenance allowence. Iam unable to see how 
the fact that it is a deed of settlement 
and not a will or a gift advances the case 
of the respondents, I do not know, I can 
only suspect it, if the learned Judge by his 
reference to rights and obligations in this 
context is laying a foundation for the view 
that the brothers were iu a position to 
extract and did in fact extract from the 
Rajah a recognition of a heritable right in 
the allowance, similar in character and 
descendibility, to ordinary heritable pro- 
perty, and capable therefore of being taken 
by issue legitimate as well as illegitimate. 
If so, I am afraid he must have carried a 
second error into the construction of the 
document, 

Now, coming to the words purusha san- 
thathi themselves. The word santhathi 
would ordinarily denote legitimate progeny 
only. If a sufficient expression of intention 
to the contrary is contained in the docue 
ment, or is capable of being otherwise 
collected from it, the word will not by 
itself exclude the possibility of illegitimate 
issue coming in, as there is nothing in its 
etymological sense against such an extene 
sion. In current language however, when 
a person, be he a Sudra or a twice born, 
uses the word he would rarely indeed in- 
tend it to denote illegltimate issues. The 
vrima facie meaning of santhathi as of 
“children” being legitimate children; that 
Meaning is the one to be attached to it in 
the spoken as well as in the written word. 
Where however the word is used as a 
word of limitation, heirs in general would 
be indicated by it, and an illegitimate 
son where he happens to be an heir will no 
doubt come in. In other words, law will 
bring in the illegitimate son as an heir, if a 


party is found to have left the law to regulate ° « 


the succession, and does not trouble to regu- 
late it himself. ‘The decisions noticed by the 
learned Subcrdinate Judge in this context 
are of little value as in those cases the word 
has only been held to include ecallaterals 
or heirs in general, though santhathi in 
its literal sense may refer to lineal descends 
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of the contention that santhathi includes ` 


illegitimate descendants, in the absence of 
something definite in the deed or in the 
Surrounding circumstances showing that it 
was the intention of the executant to use 
the term in that special sense. In other 
words the prima facie meaning cannot be 
made to yield to and make way for another 
and a possible meaning in the absence of 
an overriding context or of surrounding 
circumstances of sufficient strength. But 
: that is not the case here. On the contrary, 
-it is the primary meaning that I think 
holds the field to the end. So much for the 
meaning of the words without reference to 
the context, 

A consideration of the language of cer- 
tain of the clauses of the deed also leads 
to the same conclusion. In the first place, 
in no part of the document is there any- 
thing against the natural prima facie 
meaning of the word. What there is, tends 
only to support it. In the operative portion 
of cl. 2 of the deed, the words purusha 
santhatht are used to indicate the devolution 
of the estate after the eldest brother Sri 
Raja Rajagopala, his son and gon’s son and 
it is in the highest degree unlikely that 
any but legitimate issue would have been 
here envisaged or meant. As I have said it 
is difficult to imagine that the members of 
this family would have contemplated the 
possibility of the failure of legitimate issue 
in allthe four branches. If in this clause 
purusha santhatht bears the meaning of 
legimate issue, as I think it did, the same 
meaning should be attributed to the ex- 
pression in other parts of the deed as well. 
It would be wrong to give different mean- 
ings to the same expressicn in different 
parts of the same document, unless the 
context demands it. It will be seen how- 
ever that the contrary intention is plainly 
shown by two other clauses to be found 
later in the document, In referring to the 
events on the happening of which the 
estate is to devolve on the next senior line, 
it is worthy of note, that the devolution is 
made conditional on the absence of the 
aurasa or the adopted son only, suggesting 
that the existence of an illegitimate son 


e * would not make a difference; whereas if the 


respondents’ argument is right, the col- 
laterals Cannot succeed to the estate if there 
is in existence an illegitimate son. The 
learned Judge considers that the use of the 
word ‘‘members” in the clause “subject 
only to the condition of paying allowance 
to the other members of our family suitably 
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to their respective status” suggests the 
inclusion of illegitimate children. Illegi- 
timate sons may be members of the family 
according to Jaw, but there does not appear 
anything in the context to suggest that the 
word “members” was consciously used or 
could have been used in the document so 
as to include illegitimate sons. Here again ` 
the learned Judge is obsessed with the 
membership of the illegitimate son under 
the law, and has failed to address himself 
sufficiently to the question of what the 
intention of the parties is likely to have 
been, 

It is doubtful if they were cognizant of 
the membership theory at all which does not 
appear to have been clearly grasped even 
by the Courts at the date of the document. 
Neither party has suggested that the 
assistance of a trained lawyer was requisi- 
tioned for the preparation of the document 
and there is no reason to think that the 
word “members” while it may include 
females, was intended to bring in illegiti- 
mate offspring. It is equally profitless to 
regard the reference to the rules of Hindu 
Law in certain passages as lending support 
to the contention that except in regard to 
the amount, the allowance was to follow 
the line of descent Jaid down by that law. 
This is merely to’ give effect again to the 
law, and not to the intention. It is with 
the portion of cl, 5 extracted in the begin- 
ning of this judgment that we are directly 
concerned. On that clause the respondents 
almost solely found their case in support of 
a construction favourable to them. After 
setting out correctly the rule governing 
the construction of the documents, the 
Subordinate Judge asks himself the ques- 
tion ‘whether there is so strong a pro- 
bability of intention to exclude or not to 
include, the illegitimate sons of the junior 
brothers, or that a contrary intention cannot 
be supposed, because we are now discuss 
sing the question on the footing that the 
expression “purusha santhathi" prima facie 
connotes both legitimate and illegitimate 
children.’ The italics are mine, He thus 
starts with a wrong premise, for as I have 
endeavoured to explain, this is neither the 
prima facie meaning of the expression as 
ordinarily spoken or understood, nor do 
the surrounding circumstances, so far as 
I can see, point to this being the sense 
in which the parties could be deemed to 
have usedit. In fact he assumes that the 
words include illegitimate children, and 
Proceeds to examine the language of the 
document for the purpose of seeing if there 
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is anything in it against such a predeter- 
mined meaning. On account of this wrong 
approach, the judgment loses a great deal 
of ths value that would otherwise belong 
to if. 

What appears ta be a decisive argument 
against the Subordinate Judge's view is 
contained in twp other clauses of the deed, 
where the words purusha santhatht are 
followed by the expression either by way 
of aurasa, or by way of adoption. In the 
one, it is provided that on the death of 
any male member in any of the three 
branches without purusha santhathi erther 
by way of aurasa or by way of adoption 
the allowance should go to the gnatis 
nearest to him in bis own branch according 
to Hindu Law. By the second, it is directed 
that on the extinction of any of the three 
branches by the total absence, (7. e. com» 
pletely) of purusha santhathi either by way 
of aurasa or by adoption the allowance 
which was being paid to that branch should 
be stopped to the extent of a half, a half 
alone, namely Rs, 500 being payable as 
maintenance for life to the widow or widows 
of the last person in the branch who died 
without purusha santhathi. The italicized 
words ‘either by way of aurasa or by way 
of adoption” in those clauses do seem to 
explain when, according to the deed, a 
person is to be regarded as dying without 
purusha santhathi. That event in the 
language of the parties themselves happens, 
when he should die without male issue 
either by way of aurası or by way 
of adoption. In aurasa we have once 
again a word whose strict etymological 
import is perhaps wider than its ordinary 
or even legal meaning. The etymological 
meaning is “produced from the breast, 
born of oneself, or legitimate.” But what- 
ever its literal meaning, it is clear that 
both Manu and Yagnyavalka define the 
word as denoting the son born of lawful 
wedlock only. According to Manu Ohap. IX, 
166 ; 

Swekshetre Sanskritayantu Swayamutpa- 
dayedhdi yam |Tamaurasam wijaneeyat 
putram Prathamakalpitam. || 

Chapter II, 128 

Auraso Dharmapatneeja tatsamah putrikae 


sutah, | 

“Whoever is begotten by a man himself on a law- 
fully married (purified by marriage) wife of his own, 
he should be known as an auraga son regarded as the 
foremost among sons.” - 


Yagnyavalkya is still more explicit. An 
aurasa (son) is he who is produced by a 
Dharma Pathni, (lawfully wedded wife). 
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This is in fact how the word is also com- 
monly understood: Sadu v. Baiza (21), 
and Subramania Iyer v. Ratnavelu Chetty 
(22). All doubt is completely dispelled by 
the use of the word along with and in con- 
trast to, an adopted son in the phrase “by 
way of aurasa or by way of adoption.” In 
this collocation, aurasa can only mean 
legitimate son, and this is not disputed. If 
this view is correct, it would necessarily 
follow that the existence of an illegitimate 
son notwithstanding, the allowance would, 
in the one case pass ever to the nearest col» 
laterals ( gnatis) in the branch, and in the 
other be partially stopped, if there be 
neither a legitimate nor an adopted son. 
The illegitimate eon is thus left out of 
account, and the whole scheme of devolution 
is built ap, it seems to me, by taking into 
account legitimate descendants only. In 
the light of this explanation which is found 
in the document itself, it is not permissible 
to overlook the meaning suggested by it in 
favour of any cther meaning. The learned 
Judge does not deal with this point directly 
but goes on to consider the meaning of 
the word ‘gnats’ occurring in the first of 
these clauses which word according to 
him, includes illegitimate sons also. He 
then goes on to hold that on failure of the 
legitimate or adopted son, the gnatis include 
ing the illegitimate son would take the 
allowance, and thus the illegitimate son is 
let in after the aurasa and the adopted 
sons by the use of the word gnati. Here 
again the learned Judge has not taken the 
ordinary colloquial meaning of a word in 
constant use, Gnati is rendered as agnate, 
which term again the official interpreter 
rightly explained as referring to collateral 
agnatic relations. It is unusual to refer to 
a brother as gnati in a joint family though 
again in Sanskrit the word does include a 
brother also, The question in reality ig 
not whether an illegitimate brother is a 
gnati or not for purposes of succession, but 
whether the wordis used in that unusual 
sense in the deed, Before us however the 
argument mainly was that this clause has 
no application, as the case is governed by 
the earlier clause referred to already, but 
we are unable to shut our eyes to an 
interpretation which the document itself 
furnishes. 

As regards the second of the clauses 
above referred to the extinction of the 


(21) 4B 37 (F B). : 

(22) 41 M44; 42 Ind, Oas. 556; A IR 1918 Mad. 
1346; 33 ML J 224; 22M LT 9436 L W 149; (1917) 
M W N 688 (F B). f 
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branch takes place by the total cessation 
of male descendanty either by way of 
aurasa’ or by adoption, and, it is to be 
noted, in spite of the possible existence of 
Ulegitimate sons asin the previous clause. 
On this clause two answers as attempted in 
the judgment of the Subordinate Judge, 
both of which however appear to be 
laboured and unconvincing. He thinks 
that the use of the word ‘completely’ which 
is the same as the word ‘total’ in the 
official translation shows that the use of 
the words ‘aurasa’ or ‘adopted’ was merely 
illustrative and so they do not exclude the 
illegitimate issue, He also goes back to 
cl. 1, where the expression by way of 
aurasa or by adoption does not accompany 
the words purusha santhathi and says : 

“Mr. Srinivasa Iyengar, plaintiff's Uounsel further 
argued that if the intention was to restrict the appli- 
cability of the term purusha santhathi only to legiti- 
mate progeny, either born or adopted in cl. 1 itself 
which contains the disposition to purusha santhathi 
of Raja Venugopal the qualifying words aurasa or 
adopted would have been usedin that clause alone, 
This certainly isan argument the force of which it is 
difficult to minimize,” 

For my part I am unable to see much 
force in that argument, - Indeed in the light 
of the knowledge gained by a consideration 
of the later clauses, it is easy to understand 
the true meaning of the words purusha 
santhatht, wherever they occur, even if 
they are not accompanied by the phrase 
aurasa or adopted son. The earlier clause 
would thus receive a meaning to which no 
reasonable exception could be taken. I 
may perhaps in this connection refer to 
the rule of construction under the English 
Law stated by Cotton, L. J., in a form 
Megson v. Hindle (23), at p. 205 specially 
appropriate even to another and a different 
system which unlike that system, reco» 
gnizes a limited right of heirship in the 
illegitimate son. He says: 

“To take a case out of the common rule that 
only legitimate children can take under a gift to 
‘children’ there must be on the face of the will 
such a strong probability of the testator’s intend- 
ing to include illegitimate children that a contrary 
lntention cannot be imputed to him.” 
if we substitute purusha santhathi for 
‘children’ in this passage, we have a 
statement of the law which eminently fits 
into this case. I do not understand the 
Privy Council as laying down the law 
differently in Sher Bahadur v. Ganga Bakhsh 
Singh (20), at pp. 121, 122* where they meant, 
I think, merely to illustrate the proposition 
that the presence of special circumstances 


ante (1880) 15 Oh. D 198 (205); 43 L' T 551; 28 W R 
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may lead to a different conclusion. Sec» 
tion 100, Succession Act, may also be remem- 
bered in this connection. I regret I am 
unable to attach weight to most of the eonsi-+ 
derations which have weighed with the learn- 
ed Subordinate Judge in his construction of 
the deed of settlement, and accordingly feel 
constrained to differ from him. The deed 


does not, and I think, wa not intended to 


confer rights or illegitimate sons whose 
rights if any must be sought elsewhere, 
viz., the Hindu Law. 

The second contention urged by the learns 
ed Counsel for the respondents is that under 
the Hindu Law and apart from the deed of 
settlement, the respondents who are the 
illegitimate sons of Sri Raja Venugopal are 
entitled to maintenance out of the impart.ble 
estate. The learned Subordinate Judge did 
not accede to this contention, Bui as we 
are ofa different opinion, it is necessary 
to go into this question in some detail. The 
subject is one of considerable complexity 
and difficulty on account of VeCissitudes 
which have attended the course of decisions 
regarding the basic principles of the law 
relating to impartible estates. Ir is only fair 
to say that we would have had. a great 
deal of difficulty in arriving at the conclue 
Sion at which we have arrived but for the 
latest pronouncement of the Judicial Come 
mittee in Collector of Gorakhpnr v. Ram 
Sundar Mal (11). The clear light which 
this decision has thrown on the subject has 
dispelled all doubts as to the law that we are 
bound to apply to the decision of this case. 
The paternity of the respondents is not now 
disputed. Nor is it disputed that they fulfil 
the description of dasi-putras, in Hindu Law, 
capable of inheriting to their putative father 
Raja Venugopal, The Venkatagiri family of 
which Raja Venugopal, was a member 
belong to the Velma community, a sube 
division of the Sudra caste amongst Hindus. 
The estate is by custom impartible and 
descendible to the eldest representative in 
the eldest line according tothe rules of 
lineal primogeniture. The appellant has 
Gonceded that it is held as joint family 
property, a concession which has been 
recorded by the-learnsd Judge and not ques: 
tioned in the appeal. His contention is that 
underthe Hindu Law the junior members 
in a joint family of which the senior member 
alone is the sole holder of an impartible 
estate, have noright apart from custom to 
be maintained out of the estate or its income. 
Proof of the custom would not, of course, 
be insisted if the claimant were a brother or 
son, a8 in such a case the custom hag 
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heen so often judicially noticed that it is 
no longer necessary to adduce proof of it: 
Rama Rao v. Raja of Pittapur (8) But 
if the claimant is a more distant relation, 
he must, it is argued, make out a custom 
entitling him to maintenance before he 
can succeed. 

The right of illegitimate sons to mainten- 
ance out of the “partible assets of the joint 
family to which he belongs has now been 
finally settled by the decision of the Privy 
Ocuncil in Vellaiyappa Chetty v. Natarajan 
(4). The relevant passage in their Lordships’ 
judgment has been extracted in the judg- 
ment of my Lord. That passage, if I may say 
so with respect, is clear and telling, and has 
finally. set at rest all controversy regarding 
the jural basis of an illegitimate son’s right 
of maintenance under the Hindu Law. 
It is now established that that right springs 
out of bis membership of the putative 
father’s family, a membership which neces. 
sarily carries with it a legal right to be 
maintained out of the common assets. 
Where the family consists of illegitimate 
and legimate sons and no collaterals, his 
rights are higher, but this aspect of his 
rights is of no materiality in this case, 
As held in Rama Rao v, Raja of Pittapur 
(8), the second Pittapur case the right of 
co-parceners to maintenance out of the co- 
parcenary property is an inherent quality 
of that property. What was described 
in this case as the inherent quality of the 
co-parcenary property as regards a full 
co=-parcener has, it seems to me, been extend- 
ed by Vellaiyappa Chetty v. Natarajan (4), 
to an illegitimate son by reason of his 
membership of the family, though his 
membership is inferior to that of a legiti- 
mately born son. To this extent the right 
of the.illegitimate son is practically conced- 
ed. The Subordinate Judge appears to 
accept the position so far, for he has 
said: 

“If in the present case, the claim for maintenance, 
let us assume, had been directed against not 
impartible property but against partible property, 
then clearly, if the plaintifi's father Raja Venu- 
gopal had left no separate property, since he left 
no legitimate issue (infact he died unmarried) the 
plaintifis would clearly be entitled, according to 
Vellatyappa Chetty v. Natarajan (4) to main- 
tenance from the defendant who is their collateral, 
in possession of the joint family property.” 


The qualification mentioned here and 
having reference to tbe separate property 
of the putative father is the matter on 
which their Lordships did not and were 
not called upon to express an opinion. This 
question does arise for consideration in the 
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present case as admittedly the father has 
died leaving considerable separate pros 
perty which has passed into the bands of 
the respondents under his will. It is how- 
ever difficult to see how this circumstance 
can operate to deprive them of their rights 
to be maintained out of the estate. if 
otherwise they have the right. They have 
the right because they are members of 
the family, and the right will subsist go 
long as the membership continues. Neither 
their status as memders nor their right to 
maintenance which is a consequence of that 
status can be imperilled by the accident 
of their coming into possession of the 
Separate property of the father, What was 
urged was that even if the right be held to 
exist, yet the very nature of that right is 
such, that effect should not be given to it 
where the claimant is well supplied in this 
regard from other sources. In other words 
there is no need to maintain persons who 
sre already well maintained by others or 
from other sources. The correctness of thig 
Proposition was examined by this 
Court in Lingayya v. Kanakamma (24) 
and Kodandarami Reddi v. Chenchamma 
(25) and the conclusion was reached 
that it is unsound. Both these cases 
related to a claim by the widow of a 
deceased co-parcener, but the decision 
must be held to govern the present case 
as the basisof the claim whether it is bya 
widow or by an illegitimate son is identi- 
cal. I may also mention that on this 
point the Subordinate Judge has himself 
come to the same conclusion. The ques- 
tion then is whether there is any difference 
in the principle to be applied because it 
is not partible property but an imparti« 
ble estate against which the mainten- 
ance is claimed, Illegitimacy by itself 
being no longer after Vellaiyappa Chetty 
v. Natarajan (4) an obstacle to the recogni- 
tion of maintenance rights, the question 
narrows itself to this: Is there anything 
in the nature or incidents of an impartible 
estate, anything so special and peculiar 
that it necessarily displaces the junior 
member’s right to maintenance, which is 
as the l’rivy Council described it, an in- 
herent quality of common property? The 
learned Subordinate Judge is of the 
opinion, that the difficulty lies not ip 
the respondents being of illegitimate 


(24) 38 M 153, 28 Ind, Oas. 200: A I 
wah 9s MLI 260, arene eve MB 
(25) 59 M L J 531; 126 Ind, Cas, 597;ATR 1930 
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descent but in their being beyond the 
admissible degree of relationship, The 
contention of the learned Counsel for the 
appellant on this point was almost entirely 
founded on the decision of the Privy Oouncil 
in the Second Pittapur case (8). According 
to him this decision of the Privy Council 
concludes the question against tae respon- 
dents, and in favour of the appellant. On 
the other hand it is contended for the 
respondents, that the authority of this 
case has been greatly circumscribed, and 
must now be regarded as confined to tke 
actual decision contained in it and no 
more. 

It is therefore necessary to examine the 
soundness of this argument and to see 
whether there is in tLe later cases an 
exposition of principle at variance with 
what appears to be stated in the Second 
Pittapur case (8). That case related to a 
claim to maintenance by the son of the 
adopted son of the last holder of the Pitta- 
pur Estate, an impartible zamindari in 
the Northern Circars. The estate was held 
by a devisee under the will of the last 
holder who claimed to be the aurasa son. 
The sonship had been denied by the 
claimant's father and was also denied 
by the claimant, and the claim was 
made to rest on an allegation of co-owners 
ship with the last holder, which was not 
affected, it was urged, by the estate getting 
into the hands of a stranger under the 
will. The claim was rejected. The plaint- 
iff did not attempt to prove that there was 
any custom affecting this zamindari which 
enjoined the making of grants to any per- 
sons, nor did he put his case on any claim 
resting on relationship, It was by refers 
ence to the general law that he attempted 
to sustain the claim by suggesting that 
that law cast a real and not a mere personal 
. burden which followed the property into 
whosoever’s hands it passed. This was a 
patently extravagant proposition as the 
burden does not _become real until the 
estate is charged by act of parties or by 
decree of Oourt. In rejecting the claim 
their Lordships held, First Pittapur case (ð), 
as the concluding paragraph of the judg- 
ment shows, that a claim of the kind not 
e ° based on relationship must fail, quoting the 
following extract from Sankaran Nair, J.’s 


judgment in the High Court : 

“The plaintiff does not advance any claim based 
on relationship. He refuses to admit any relation- 
ship ....As there was no commuity of interest the 
property is not burdned with his claim in the hands 
of a donee.” 

. This passage does suggest that their 
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Lordships threw out the claim on both 
grounds, namely the absence of relationship 
aud the absence of cceownership. -In fact 
the greater part of the judgment is devoted 
tothe discussion of the question whether 
there was in law a co-parcenary in respect 
of an impartible estate. At pp. 153 


and 154* the following observation occur: 


“It ie settled that in an impartible gamindari there 
is no co-parcenary and consequently no person 
existed who as co-parcener could object to alienation 
of the whole subject by the de facto and de jure 
holder. Itfollows that the right to maintenance, so 
far as founded on or inseparable from the right of 
co-parcenary, begins whereco-parcenary begins and 
ceases where co-parcenary ceases .... Animpartible 
zamindari is the creature of custom, and it is of its 
essence that no co-parcenary exists. Thisjbeing so, 
the basis of the claim is gone, inasmuch as it is 
foanded on the consideration that the plaintiff is a 
person who, if the gamindari were not imparatible, 
would be entitled as of right to maintenance.” 

These observations, there can be no 
doubt, prima facie do touch and govern 
the principle of the law to be applied in the 
present case and they appear to negative the 
possibility of acosparcenary in relation to 
an impartible estae. In fact they embody 
the logic underlying the decisions of the 
Privy Council in Sartaj Kueri v. Deoarj 
Kueri (d) and the first Pittapur case (6) and 
this Court would have been powerless to 
pass them by but for the later decisions of 
the Board. Before referring tothem, it may 
not be out of place to remember that it was 
a new interpretation of the law that was 
ushered in by these decisions. In the 
second Pittapur case (8) itself it was. 


observed : 

“It is beyond doubt that the decisions in the 
Madras Oourts prior to the casein Sartaj Kuari v. 
Deoraj Kuari (5) embodied the theory that there was 
joint property in an impartible zamindari, which 
only fell short of co-parcenary because by custom 
partition was inadmissible. lt is needless to cite 
or examine the authorities as their Lordships do 
not apprehend that there is any doubt as to this 
etatement being correct. It will be sufficient to 
quote a fragment of the decision of the Oourt of 
Appeal in that oase itself. “It must be conceded 
that the complete rights of ordinary co-parcenership 
in the other members of the family to the extent of 
joint enjoyment and the capacity to demand partition: 
are merged in—or perhaps to use a More Correct 
term, subordinated to—the title of the individual 
member to the incumbency of the estate, but the 
contingency of survivorehip remains along with 
the right to maintenance in a sufficiently substantial: 
form to presserve for them a kind of dormant co- 
ownership,” 

This change is also noticed in Abdul 


Aziz Khan Sahib v. Appayasami Naicker 
(26) wnere again their Lordships observed 


(26) 31 I Al, (9); 27 M 181; 8 Sar. 563; 6 Bom. L 
R 7; 80W N 186 (P 0). 
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that : 

“It was the accepted law in Madras thatthe 
holder of, an impartible eamindari, who was him- 
self a member of an undivided family, could not 
alienate or incumber the corpus of the estate so as 
to bind his co-parceners except for justifiable especial 
causes. Prior to 1889 there had been a series of 
decisions to this effect in Madras Courts: but in that 
year, following the judgment of this Committee in 
Sartaj Kuari v. Deoraj Kuari (5) the High Court of 
Madras overruled those decisions, Beresford v. Rama 
Subbu (27) and it has recently been held by this 
Committee in Venkata Surya Mahipathi Rama 
Krishna Rao v. Qourt of Wards (6) that impartible 
gamindaries in the Presidency of Madras are not 
inalienable in the absence of proof of some special 
family custom or tenure attaching to the zamindary, 
and having that effect,” 


In short the change over was fromone 
legal theory to another. According to the 
earlier, there is nothing incongruous in a 
joint family holding an impartible estate 
though its essential character of imparti- 
bility necessarily displaces the right to 
common enjoyment and partition, But 
succession and maintenance in no way 
impinging on impartibility were not struck 
at by it. The joint ownership remained as 
a live though dormant force, active not only 
in the matter of succession and maintenance 
but also in regard to the restraint on 
alienation. Such was the view which had 
been consistently taken before 1889. Look- 
ing at it purely from the standpoint of legal 
theory, it is difficult to find fault with it: 
Nargantt Achamma Garu v. Venkatachallae 
patt (28) Indeed Lord Dunedin seems tacitly 
at any rate to concede so much in Baijnath 
Prashad Singh v. Tej Bali Singh (10). Ac- 
cording to the other theory of which Sartaj 
Kuari v, Deoraj Kuari (5) and the second 
Pittapur case (8) are the exponents, there 
can be no real co-parcenary-or joint owner- 
ship in impartible property and in strict 
legal theory, two such conflicting incidents 
as impartibility and coownership cannot co- 
exist side by side in the same estate al the 
same time. The holder must be the iull and 
sole propritor as he is in fact unrestrained 
in his enjoyment of the estate and 
uncontrolled in his power of disposal over 
it. Such an extensive right can be 
understo.d only if the estate is regarded 
as his separate or seliacquired property. 
True, the successor is to be ascertained 
by calling into aid the rule of sur- 
Vivorship peculiar to joint property, but 
that is not because of an actual, living 
unity of title; it is merely a fiction to be 
imagined forthe nonce, a mere survival 
perhaps from an archaic system which 


(27) 13 M 197, 
(2€) 4 M 250. 
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has perished: Rajah of Kalahasti v. 
Achigadu (29). On the former of these 
two theories the claim to maintenance 
could be sustained: the latter would 
negative it, A choice has therefore to be 
made between these opposite theories, a 
choice which has been rendered easy by 
the decision of the Boardin Baijnath 
Prashad Singh v. Tej Bali Singh (10) and 
in Collector of Gorakhpur v. Ram Sundar 
Mal (11). In them, the Privy Council 
appear to have unmistakeably made the 
choice themselves. Itwould not therefore 
be right for us to refuse to follow the in- 
terpretation given in these iater decisions, 
whatever our View might have been in the 
absence of these decisions, 

As will be shown presently the authority 
of Sartaj Kuari v, Deoraj Kuari (5) and 
the others which had,accepted the school 
of thought reflectedin it holds good only 
in so far as the power of absolute disposal 
recognized in them is concerned, It is 
an anomaly no doubt that there couid be 
a co-ownership which is at the same time 
capable of being destroyed by a unila- 
teral and capricious disposal of the property 
by the head of the family. But law can 
scarcely be logical, where it is moulded 
and modified to give effect to intruding 
custom. It is not the function of this 
Oourt for that reason to cavil at an 
established principle ifit has the support 
of the Judicial Committee. Its illogic, if 
any, has to bemended only by resort to 
legislation. In fact that is -what happened 
in Madras. Soon after the decision of the 
Privy Council in the first Pittapur case (6) 
when this Presidency awoke to the new 
interpretation of the law, the local Legis- 
lature effected by statute a restoration of 
the law to what it was all along undarstood 
to have been. The Madras Impartible 
Estates Act, Acts IT of 1902 and II of 1904, 
both contain provisions enacted for the 
purpose of replacing on the holder for 
the time being, the restraint on alienation 
which had been displaced as a result of 
Sartaj Kuari v. Deoraj Kuari (5). More 
recently by an Amending Act (XII of 1934) 
express provision has been made recognize 
ing a right of maintenance in favour of 
descendants up tothe third degree, while ° 
in regard to thers, the law was left 
where it was. Batjnath Prashad Singh 
v. Tej Balè Singh (10) decided in 1921 ig 
a definite landmark in the evolution of 
the law relating to impartible estates, 


(29) 30 M 454; 17 M L J 367. 
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The question there raised related to the 
succession to an ancient impartible estate, 
the contest being between the senior lineal 
descendant of the common ancestor of 
the last holder on the one hand, and his 
uncles who were therefore collaterals one 
degree. nearer but of a junior branch on the 
other, The family was undivided. Their 
Lordships upheld the superior claim of the 
former, observing , 

“that this gamindari being ancestral property of 
the joint family, though impartible, the successor 
falls to be designated according to the ordinary 
rule of the Mitakshara Law, and that the respondent 
being the person who in a joint family would, 
being the eldestof the senior branch, be the head 
of the family, is designated in this impartible raj 
to occupy the gadi." 

The entire case-law was most carefully 
considered by Lord Dunedin who had him- 
self as a member of the Board delivered 
the judgment in the second Pitiapur case 
(8), The argument that impartible estates 
must be held to be governed by the 
ordinary rule oflaw applicable to separate 
or self-acquired property, as the logical 
and inevitable conclusion to be reached 
from Sartaj Kuari v, Deoraj Kuari (5) 
and the second Pittapur case (8) was in 
terms rejected, Lord Dunedin observed : 

“The question of how to select the head of the 
family ina joiat family is part of the general 
law. That the custom ofimpartibility does not 
toach itis shown by the long list of authorities 
above Cited, and there ie in their Lordships’ view 
no necessary logical deduction trom the decisions 
in Sartaj Kuari v. Deoraj Kuari (5) and Rama 


Rao v. Raja of Pittapur (8) which forees them to an- 


opposite conclusion". ' 

The first of these cases was distinguish- 
ed on the ground that what was decided 
in it was that in an impartible raj there 
was no such co-ownership in the other 
members as to give them a title to prevent 
alienation by the holder; and that the 
right of the other members that was 
being considered was a _ presently ex- 
isting right and not the chance which each 
member might have of a succession 
emerging in his favour in the future 
which, it was said, was obvicusly outside 


the inquiry. As regards the second Pitta-. 


pur case (8), it was observed that the claim 
for maintenance as put forward was 
made, not against the head of the 


against ’a stranger donee, against whom 
it could not prevail unless it was of the 
nature of a real right. Their Lordships 
added : 

“Now it could only be of the nature of a real right, 
no proceedings having taken place before the 
estate got into the hands of the donee, if the 
maker of the claim had_before that event been a 


MAHARAJAH SAHIB OF VENKATAGIRI ¥..RAJESWARA RAO (MADR,) 


family. 
e °Of which the claimant was a member, but 


18910 


person who was in some way an actual co-owner 
of the estate, and any observations which go to 
the question of maintenance apart frọm the 
question of real right may be treated as obiter 


dicta,” 

The italics are mine. The italicized words 
appear to suggest that there was or might 
have been an enforceable claim against the 
estate so long as it was in the hands of 
the previous holder but it failed as against 
the donee because the claim had not been 
converted into a charge before the gift 
was made. But this construction cannot, 
I admit, be said to be clear enough for 
being acted upon more especially on 
account of the views expressed in the two 
later decisions of the Board to which I 
shall refer presently. It is more pertinent 
for the present purpcse to enquire what 
in fact were the observations in the second 
Pittapur case (8) which in their Lordships’ 
Opinion deserved to be treated es obiter 
dicta, according to Baijnath Prashad Singh 
v. Tej Bali Singh (10), As I understand 
it, the position taken up by Lord Dunedin 
was this. The estate had passed into the 
hands of a stranger who had taken it 
absolutely under the will of the previous 
holder. Being a stranger to the family he 
cannot be made liable for the maintenance, 
unless the estate itself had been, previous 
to the transfer, subject to a charge, There 
was no charge for a mere Mainténance 
claim under Hindu Law. In other words it 
was not of the nature of a real right. True 
he was a co-parcener; but his co-parcenere 
ship or co-ownership had been overwhelm-. 
ed by the custom of impartibility to such 
an extent that it ceased to bé a ‘full or 
actual co-ownership. It was not in fact an 
actual co-ownership at any time, but it was 
less of it, after Sartaj Kuari v. Deoraj 
Kuari (5) which had negatived his right 
even to interdict an unjustifiable alienation 
in spite of its resulting in a total destruction 
of all his right. A discussion of such a 
limited co-ownership had no bearing on the 
claim as against the stranger, as it could 
not influence the decision in any event one 
way or the other. So it followed that the 
observations in the second Pittapur case (8) 
regarding the absence of co-parcenary 
rights in an impartible estate were really 
unnecessary, and were accordingly to be 
treated as obiter dicta. Having thus dis- 
posed of the theory of a total absence of all 
co-parcenary right in the junior members, 
his Lordship felt himself at liberty to 
examine the question afresh, and came to 
the conclusicn that a Jimited co-parcenary 
did exist in an impartible joint ‘family 
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oe and governed the choice of a successor 
oit. 

In so far therefore as the second Pitta- 
pur “case (8) spelt the negation of a co- 
parcenary in such an estate as being ins 
compatible with impartibility it has ceased 
to bea binding authority, That is why, it 
seems tome, Lord Dunedin criticized the 
use of the words co-parcenary and co-parce- 
ners as applied to a joint family under 
the Mitakshara, and said that it is necessary 
not to fasten the attention on the word 
co-parcenary’ but rather to inquire what 
actually was decided in Sartaj Kuari v. 
Deoraj Kuari (5). That again is the rea- 
son why turning to the second Prtiapur 
case (8) they stated that it must be re- 
membered that the claim put forward was 
made not against the head of the family 
of which the claimant was a member but 
against a stranger. Itis no longer possible 
to regard the second Pittapur case (8) as 
governing a claim to maintenance, where 
the claimant is a co-parcener and a member 
of the joint family and not a mere stranger. 
Deprived, as is undoubtediy was, of some of 
1t8 essential attributes, cc-parcenary still 
remained submerged but not destroyed, 
yet sufficiently alive to regula‘e succession, 
Whether it has been left with sufficient 
strength to support a claim to maintenance 
also is a question which cannot be deemed 
to Gave been concluded by this case, but 
remains open for future decision. The 
power of independent disposal recognized 
by Sartaj Kuari v, Deoraj Kuari (5) was 
however affirmed, with the observation 
that case had stood tco long to be dis- 
turbed., 

The nature of the co-parcenary right in 
relation to an impartible estate once again 
arose for consideration by the Privy Couns 
cil in Protap Chandra Deo v. Jagadish 
Chandra Deo (7). The main appeal before 
the Board was directly concerned with 
the validity of a disposition by will by 
which the last holder had diverted the 
Succession away. Írom the appellant who 
would have in the ordinary course taken it 
by survivorship, as the family was undivid- 
ed and the estate ancestral. The will was 
upheld. No other conclusion could have 
been arrived at without overruling Sartaj 
Kuari v. Deoraj Kuari (5) and the cases 
that followed it which their Lordships 
declined todo. The inconsistency between 
the two lines of cases, the one accepting 
and the other negativing ths co-ownership 
theory, was again urged, but in vain, as 
Baijnath Prashad Singh v. Tej Bali Singh 
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(10) was considered tatal to the cons 
tention, But of special significance to 
the present appeal are, it is urged, the 
observations of the Board made in the 
cross-appeal of the respondent objecting 
to the High Oourt’s order regards 
ing the appellant’s claim to maintenance. 
Their Lordships negatived it 

“firstly, on the ground that the maintenance of 
himself or his family was already provided by a 
khorposh grant of certain villages to his predeces- 
sors, which villages are still in his possession; and 
secondly because he has failed to establish a right 
to maintenance by custom or relationship or in any 
other way: see the second Pittapur case (8).”” 

The express approval of the decision of 
the second Pittapur case (8) coupled with 
the nonmreecognition of relationship as a 
ground of claim in itself, does seam to go 
far to support the appellant's conten 
tion. But as against this,it was argued 
before us that in view of the finding that 
the claim had been satisfied by a suitable 
provision already made, the reference to 
custom and relationship asthe basis of the 
claim should not be regarded as a binding 


decision. 


In Shiba Prasad Singh v. Prayag Kumari 
Debi (12) the question whether co-owner 
ship can be said to baan attribute of a 
joint but an impartible estate, was once 
again raised and considered. Their Lord- 
ships re-aflirmed the principle in Batjnath 
Prashad Singh v. Tej Balt Singh (10) which 
did notin fact enunciate a new principle, 
as again and again poinetd out by the 
Board. Theapplicability of the Mitakshara 
joint family law was Once again reiterated, 
their Lordships observing that the right 
of survivorship is not to be regarded as a 
mere sp:s successionis but aright capable 
of being renounced and surrendered. Any 
lingering doubt based on the observation 
of their Lordships in Baijnath Prashad 
Singh v. Tej Bili Singh (10,, where they 
spoke of co-ownership as not amounting to 
a presently existing right and as giving 
rise to a mere chance of succession, was 
dispelled, This of course sounds the death 
knell of the view that j int ownersaip in 
regard toan impartible estate is a mere 
myth. But here again observations dv 


- cecur, regarding maintenance oa which the 


appellant naturally enougafounds himself. 
Referring to the four incidents which 
usually come up for consideration whea an 
impattible estate is claimed as being held 
by a joint family, their Lordships analyzed 
the legal position and held that out of 
those incidents, namely (1) the right to , 
partition; (2) the right to restrain alienation 
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by the head of the family except for neces- 
sity; (3) the right of maintenance; ard (4) 
the i1ight of survivorship, the first three 
should be held to have been superseded by 
custom; and that consequently an impartible 
estate though ancestral must be deemed to 
have become clothed by custom with the 
incidents of self-acquired and separate pro- 
perty. The meaning of their Lordships’ 
obeervations is plain, namely that the right 
of maintenance must be regarded as in- 
compatible with impartibility and cannot 
therefore be substantiated except by proof 
of a custom, But it is no disrespect to their 
Lordships to say that what was said about 
maintenance in this case was by way of a 
Treconciliatory statement of differing views 
as they were, rather than a definite decision 
that one was right and the other wrong. 

Collecter of Gorakhpur v. Ram Sundar 
Mal (11) containa the latest exposition of the 
law by the Judicial Committee ina way 
which, in my opinion, leaves no more 
doubt as to the principle on which this 
appeal falls to be decided. Without it, I 
may frankly admit, the decision of this case 
must be the other way. It may be that the 
question of maintenance was not the ques- 
tion that called for a direct decision in 
this case either, which in fact related to a 
question of successicn. But that is not a 
-criticizm to which this Court at any rate can 
attach weight. It was Lord Blanesburgh 
who delivered the judgment but the Board 
included Sir John Wallis whose intimate 
familiarity, if I may say to with respect, 
with the peculiarities of the law relating 
to impartible estates is so well known, 
that an added importance attaches to the 
general position of the law categorically 
stated in the shape of seven propositions, of 
which Nos, 1,2,3 and7 are of the utmost 
importance for the present purpose, Of 
these propositions, Nos, 1 and 2 donot call 
for special notice as they are general in 
character and refer only to the error of 
thinking that a custom of impartibility is 
destructive of the co-ownership of the 
junior members of the joint family. But 
Nos. 3 and 7 are couched in unambiguous 
language and mark, as I think, a definite 
restoration of the law such as it was under- 
stood to be before Sartaj Kuari v. Deoraj 
Kuari (5). That law, as I understand it, 
recognized the right of a junior member 
however remote, to maintenance out of the 
joint .family estate, as a consequence of 
his membership alone, without proof of a 
custom. The worda “at length” and “now” 
used in the third proposition and the observa. 
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tion in the seventh tbat the recent deci- 
sions of the Board constitute a further land- 
mark in the judicial exposition of the ques- 
tion at issue show that while they were quite 
conscious of the contrary theories which 
had found expression in the second Pritapur 
case (8), and the two other cases cited above, 
Protap Chandra Deo v. Jagadish Chandra 
Deo (7) and Shiba Prasad Singh Y. Prayag 
Kumari Debi (12), their Lordships de- 
finitely declined to perpetuate them. The 
true basis of the right of maintenance, 
namely the joint ownership of the junior 
members according to the Mitakshara Law, 
wag at last accepted and Malikarjuna 
Prasada Naidu v. Durga Prasada Naidu 
(13), which had been decided without 
reference to custom was cited as illustrative 
of that view, though it had been understood 
in a different sense in the second Prttapur 
case (8). The seventh proposition quite 
clearly reaffirmed the dethronement of the 
theory of fictional co-ownership, in far more 
positive language than even that used in 
Protap Chandra Deo v. Jagadish Chandra 
Deo (7) and proceeded to derive the right 
io maintenance from membership of the 
family as the result from a cause where the 
family was joint. ) 

I regard this case as finally setting at 
rest all controversy on the subject of 
impartible estates. The status of the junior 
members has at long last been vindicated 
and with it also the attendant right to 
maintenance arising out of it, though it 
might be defeasible by an alienation super- 
vening, unless made a charge on the 
estate in the meanwhile. For it is clear 
that freedom from restraint on alienation 
whether illogical and incongruous or not 
remains supreme, at any rate in those 
provinces where legislation has not been 
resorted to, The learned Judge in the 
Court below is of the opinion that the second 
Piitapur case (8) still goveras the question 
of maintenance, as on this point, it had 
not been departed from in the two later 
cases referred to above, Protap Chandra 
Deo v. Jagadish Chandra Deo (7) and Shiba 
Prasad Singh v. Prayag Kumari Debi (12) 
and must be held not to have been departec 
from even in the last one either, He 
thinks that in the use of the qualifying 
phrase “however limited” in the third pro 
position of their Lordships in Collector oj 
Gorakhpur v. Ram Sundar Mal (11) there 
is a sufficient expression of intention tc 
leave the right of maintenance to be stil) 
regulated by the second Pittapur case (8). 
In the first place such a construction seems 
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to be opposed to the general tenor of 
exposition adopted in the judgment, and 
attaches no significance to the use of the 
words “at length” and “now” by their 
Lordships ; secondly and in view of their 
Lordships’ obvious disinclination to accept 
the. soundness of the several principles 
enunciated in second Pittapur case (8; and 
the earlier cases which it purported to 
follow, a restatement of the law became 
necessary, forthe purpose of redeeming it 
from the confusion which had resulted from 
those cases. This their Lordships did io 
the clearest way possible, so as to avoid 
misunderstanding in the future. Thirdly 
there is no warrant for reading into the 
words “however limited” a meaning out of 
tune with the theme of the judgment. It 
is quite possible to give full effect to those 
words by regarding them as a reference 
to the defeasibility of the right by alien- 
ation—which is a limitation imposed by 
_Sartaj Kuari v. Deoraj Kuari (5). Or what 
is more probable tbeir Lordships might 
have used the words by way of a necessary 
caution in view of the possibility of some 
limitation existing in the law itself, without 
deciding, as their Lordships were not called 
on to decide, whether it in fact existed 
or not. 
The learned Subordinate Judge also 
refers to Ramesam, J.'s judgment in Com- 
missioner of Income-tax v. Zamindar of 
Chemudu (30), as also leading support to 
his view. In that case the question was 
whether the money received by the uncle 
of the holder of an impartible estate was 
taxable as money received by him as a 
member of a Hindu undivided family within 
8. 14 (1), Income Tax Act, 1922. ‘The 
answer was in the affirmative. The deci« 
sion did not, as it could not, take note in 
Cotlector of Gorakhpur v. Ram Sundar Mat 
(11), which came later. The right of 
junior members other than the son of the 
last owoer did not arise for consideration 
either, and was not in fact considered, [f 
I may say so with respect, the sentence 
extracted from his judgment by the learned 
Subordinate Judge seems to my mind to 
lay down the contrary of what he has said 
about it, I am free to confess that for 
myself I regard the reference in the second 
Pittapur case (8) to Malikarjuna Prasada 
Naidu v. Durga Prasada Naidu (13), as one 
made for the purpose of explaining that the 
latter case should be regarded as truly 


(30) 57 M 1023; 151 Ind. Oas. 926; A I R1934 Mad. 
608; 67 M LJ 306; (1934) M W N770;7 R M 153; 40 
L W 487 (F B), 
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based on custcm and not on law, only that 
the custom was one which did not require 
proof on account of its having been fre- 
quently acted upon by Courts. Ramesam, J. 
however thinks that Lord Dunedin intended 
to say that the right to maintenance was 
not the creature of custom, but an incident 
of the law which had not yet in that respect 
been encroached upon by custom, Subbayya 
Tevar v. Marudappa Pandian (81), at 
p. 072 on this view. ‘This, of course, is the 
view which has been since expounded in 
Collector of Gorakhpur v. Ram Sundar Mal 
(11), though I doubt whether Lord Dunedin 
meant to convey that sense in the following 
passage : 

“Asg to the zamindari estate, the Board held it 
was impartible, and the consequence is that the 
plaintiffs asthe younger brothers of the eamindar 
retain such right and interest in respect of mainten- 


ance a8 belong to the junior members of & raj or 
other impartible estate descendible to a single heir." 


It may be observed in passing that if the 
right to maintenance is based on the 
law, no proof except of course ofthe nes 
cessary relationship, need be given, It is 
only where the law does not confer the 
right, Raja Rup Singh v. Batsni (32), a 
special custom recognizing the right has to 
be established by the production of the kind 
of pro-f, Ramalakshmi Ammal v. Sivanatha 
Perumal (33) at p.585, required to establish 
a custom at variance with the law. In 
the second Pittarpur case (8) which pro- 
ceeded on a theory which must now be deem- 
ed to have been af last exploded, the claim 
failed as there was no proot of the custom. 
Now that the law has been ascertained or 
to be more correct, re-ascertained, as favours 
ing the recognition of the right of a mem- 
ber, the only question for consideration is 
Whether the respondents are members of 
the family, and that question has to be 
answered, as already mentioned, in the 
affirmative. ‘here are no degrees of rela» 
tionship to be taken note of for the purpose 
of maintenance, for, in a Joint family living 
in union, every member, however remote, 
has the right to be maintained out of the 
common property as is even now tbe case 
in the Malabar tarwads nut subjected toa 
division under Madras Act XXII of 1993, 
The right to maintenance is indeed the. 
mode in which the right of ownership in 
the tarwad property is most effectively en- 


(31) 71 M L J 568, (572); 167 Ind. Cas, 92; AIR 
1936 Mad, 828; I LR(1937) Mad. 42; 44 L W 433; 
(1936) M W N-1034; 9R M 419. 

(32) 7A1;11 Ia 149; A WN 1884, 246; 4 Sar, 533 
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forced by the juniormembers. The inci- 
dents of the joint holding of tarwad prop- 
erty approximate closely to those that 
attached to animpartible estate according 
fo tke decisions prior to Sartaj Kuari v. 
Deoraj Kuari (5). The karnaran of a Ma- 
Jabar tarwad occupies a position similar in 
several] respects to that cf the holder of an 
impartible estate. There is so much that 
is common to the Mitakshara jeint family 
law and the Marumakathyam Law that 
the latter may be regarded without much 
violence either to principle or legal history, 
as representing but a schecl of Hindu Law 
as Sundara Ayyar, J., thought, in spite of 
ite being based on the matriarchal instead 
of the patriarchal theory of joint family. 
It is as dificult on principle to limit the 
right of maintenance to a few only of the 
members as it is to limit the memership 
itself in ihe one case as in the other for 
after all maintenance is the necessary re- 
sultant of membership, The position would 
be different if the family is governed by 
ihe Dayabaga or even by the Mitakshara 
Law if the estate is the separate or the 
self-acquired property of the holder. 

The Privy Council having in their latest 
pronouncement resusciated in express terms 
the principle of the decision in Malikarjuna 
Prasada Naidu v. Durga Prasada Naidu 
(13), it is desirable to see precisely what the 
-nature and character of that principle is, 
The relevent observations have been ex- 
tracted above, and are not now to be under- 
stood as they were sought to be interpreted 
in the second Pittarpur case (8), On the 
contrary, they have now to be taken as a 
statement of the law according to which 
junior members have a right to maintens 
ance by law and there is no need any 
longer to proves custom to make it out. 
Emphasis is not to be placed on ithe claim 
being a claim by younger brothers, which 
of course was the fact in the particular case, 
but on the nght under law admitted to 
inhere in ihe junior members. Some of 
the earlier cases may now be noticed as 
they show that Lord Blanesburgh's exposi- 
tion is in accord with the law regarding 
maintenance as understood before Sartaj 
Kuari v. Deoraj Kuari (5). Beer Pertab 
Sahee v, leajender Pertab Sahee (34), was 
decided cn the finding that the estate was 
the separate and self-acquired property of 
the last holder. ‘The successful heir was a 
grand-scn by the eldest sonin whose favour 
the last holder had also executed a will. 
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The decision apparently preceeded on the 
footing that the Mitakshara Law was appli- 
cable. The observations at the’ end of 
p. 89* of the report to the effect that. there 
are no inchoate rights of inheritance in the 
junior members of the family and that they 
did not by birth acquire community of ins 
terest with their grand-father must be uns 
derstood with refererce to the finding that 
the estate was the separate estate of 
the grand-father who was ihe last holder. 
At the same time there is in the judg: 
ment, a reference to the right of mains 
tenance of junior members, though the 
estate descended and was held according to 
the rule of primogeniture. This reference is 
perhaps capable of being explained away 
onthe ground thatit may be regarded as 
an incident established hy the custom in 
that case, though there is in fact nc 
reference in the judgment to any such 
specific custom, Yanumula Venkayamah 
v. Yanumula Bochia Venkodarao (35 
a decision of the Privy Council, applied 
the rule in Kattama Nachiar v, Rajah oj 
Shivagunga (86), with this difference that 
whereas in Kattama Nachiar v, Rajah of 
Shivagunga (36), the estate was found to be 
the separate property of the last. holder, 
the finding inthis case was that it was 
the joint estate of the respondent and the 
appellant’s husband. The apzeilant failed 
because the respondent took the estate 
by survivorship. In this case, there was a8 
grant to the common ancestor of the 
family, which referred tothe provision oj 
vasaties (landed gifts) to the three brothers 
who were the junior members of the 
family, by way of maintenance. Referring 
to this provision, their Lordships made thi 
significant observation : 

“These grants by way of maintenance arein th 
ordinary course of what is done by a person in th 
enjoyment of araj or impartible estate in favour o 
the Junior membersof the family; who but fo 
ee impartibility would be co-parceners wit] 

im.’ A 
Ia Periasami v. Periasamé (19) referring 
to the succession cfthe eldest of thre 
brothers to an impartible estate, the Boar 
observed that the estate must be takel 
to have descended to him as ancestral estat 
and that : 

“he would therefore necessarily be joint in the 
estate, so far as is consistent with its impartib] 
character, with his two younger brothers, the latte 


taking such rights and interest in respect c 
maintenance and possible rights of succession a 
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eS. 9 M L A539;2 WR 31; 1 Suther. 520; 2 Sar. 2 
 *Fage of i2M I. A.—[Ed] E A 


1940 


jslong to the junior members of a joint Hindu 
amily in the casa of a raj or other impartible 
estate descendible to a single heir.” 


The observations in the three cases re» 
ferred to above seem definitely to acknow- 
ledge aright of maintenance as inherent 
inthe junior members of a joint family 
holding an impartible estate as family 
property. The matter is further dealt 
with inNarganti Achamma Garu v. Venkata- 
challapati (28) where the statement of the 
law occurs at p. 266* - 

“But where, from the nature of the property, 
possession is left{ with one co-parcener, the others are 
not divested of co-ownership. Their necessary 
exclusion from possession imposes on the co-owner 
1n possession two obligations to his co-parceners in 
virtue of their co-ownership—the obligation to 
provide them with maintenance and the obligation 
to preserve the corpus of the estate, The rights 
of possessionand maintenance are to this extent 
distinct and inconsistent that they cannot co- 
exist and be enjoyed by the same persons, that the 
one 18 & right tothe immediate perception of the 
fruits ofthe property, the other a right to an 
indirect benefit, but both rights have a common 
origin, unity of ownership.” 

As I have said, there is nothing inher- 
ently incongruous in the theory thus ex- 
pounced But so far alone as the obligas 
tion to preserve the corpus of the estate 
for the benefit of the junior members is 
concerned, it must nowbe taken that it 
has been finally negatived by Sartay Kueri 
v. Deoraj Kuari (5), the first Pittapur case 
(6) and Protap Chandra Deo v. Jagadish 
Chandra Deo (7) already referred to. 
In Kachi Yuva Rungappa v. Kachi Kali- 
yana kungappa (37), confirmed by the 
Privy Council in Kachi Kaliyana Rungappa 
v. Kachi Yuva Rungappa (38) and Ven- 
katachala Reddiar v. Venkatachala Reddiar 
(39; the nephew of the last zamindar, 
that is amember beyond the firat degree, 
was held entitled to maintenance out of the 
estate as a junior member. In the second 
of these cases, the decision of the Privy 
Council in Malikarjuna Prasada Naidu v. 
Durga Prasada Naitu (13), was referred 
to as recognizing the legal right to main- 
tenance of the junior members of a raj 
or other impartible estate, the learned 
Judges one of whom Wallis, J., as ha then 
was, observing that so far as their know- 
ledge extended, the claim was in accord- 
ance with the usage prevailing in Southern 
India. In the next decision of tte Madras 
High Oourt in Thirumal Rao v. Rangasa- 
(37) 24 M 562;11 M LJ191. 

(38) 28 M508; 321 A 261; 8 Sar. 885; 2 A L J 845; 


7 Bom. L R $07;203231;100 W N95:15ML J 
312: IMLT12(P O i 


(39) 20 M L J 394, 4 Ind. Oas. 302. 
*Page of 4 M—[Ed] 
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wny Rao (40), a claim for maintenanca 
was successfully advanced by a parson, 
who was more than three degrees removed 
from the common ancestor but who was 
still a member ofthe joint family along 
with the holder. A great portion of the 
elaborate judgment delivered in this caso 
was taken up with a discussion of the effect 
of Sartaj Kuari v. Deoraj Kuari (5) 
and a conclusion was reached almost 
parallel to that reached later by the 
Privy Oouncil The remoteness of the 
plaintifi’s relationship which was without 
success made the ground of attack was 
not however the remoteness beyond the 


first degree mentioned in the second 
Pitiapur case (8}. but a remoteness of 
more than three degrees which it wa3 


contended dissipated the co-parcsanary 
right even in an ordinary Hindu joint 
family. The contention was negatived 
but what is ofinterest for the present 
purpose is that even soremote a collateral 
as a claimant beyond the third degree 
was recognized as entitled to maintenance. 
This decision was followed in a later case 
in Itengappa Kalakka v. Kulandai Aiyal 
(41) where the proposition that the junior 
members of a joint family holding an 
impartible estate are entitled to main- 
tenance out of the impartible property 
was accepted and extended to the case of 
the widow of such a member. 

As I understand these cases, it appears 
tome that there is no warrant for holding 
that a junior member, though he maybe 
neither a brother nor a son, is tO be re- 
garded as disentitled to maintenance out 


of the impartible estates when it is held 
by a family of which he is a member. If 
the estate does not belong to a joint 


family but is the separate or self-acquired 
property ofthe holder, the rule is of 
coursa diferent : Subbayya Tevar v. 
Marudappa Pandian (81). In such a case, 
any junior member irrespective of the 
degree of relationship must, if he can, 
make out his right only by proof of a 
custom. It may bethatif he is a brother 
or a son, a custom in his favour will be 
presumed on account of the rule mentioned 
at the bottom of p. loL* in the second 
Pittapur case (s), namely: 

“when a custom or usage, whether in regard to 


tenure ora contrach ora family right, is repeat- 
edly brought to the notice of the Courts of a 


(40) 23M L J 79,15 Ind. Cas. 412; (1912)M W N 
790; 12M L T 215. ; 

(41) 26 M L J 205;23 Ind. Oas. 821; AIR 1914 
Mad. 457; (1914) M W N 374, oo . 
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country, the Courts may hold that custom or usage 
to be introduced into the law without the necessity 
of proof in each individual case.” 

Indeed, where the law itself favours the 
claim there is no necessity for relying 
upen acustom, which ifit did exist would 
coincide with it., In conclusion I may also 
mention that it is a matter of some satis- 
faction that our decisicn on the question of 
Hindu Law isin accordance with what the 
members of this family seem themselves to 
have thought right. In the deed of settle- 
ment, there is not the slightest indication 
that junior members beyond the first degree 
were regarded asnot entitled to main- 
tenance out of the estate. The deed was, 
asis quite apparent, primarily brought 
about for settling a claim to partition put 
forward by two of the four brothers and 
not for the purpose of resolving a disputed 
question of maintenance. It recited “the 
rulers for the time being shall according 
tolaw ‘and custom completely possess all 
the privileges and enjoy them, subject 
only to the condition of paying allowance 
to the other members of our family suit- 
ably totheir respective status, out of the 
income from the estate and the properties.” 
And again in cl. 5, it is stated : 

“Aa the said Venkatagiri estate is impartible and 
asthe aforesaid Sri  Muthukrishna Yachendrulu 
Varu Sri Venkatakrishna Yachendrulu Varu and 
Sri Venugopalala Krishna Yachendra Varu and 
their male descendants are entitled to get allow- 
ances from the said estate, We... appointed the 
Rajah of SBobbilli, as mediator, to determine 
the amount of allowance to be given to the said 
Sri Muttukrishna Yachendrulu, Sri Venkata 
Krishna Yachendrulu and Sri Venugopala Krishna 
Yachendrulu and to their male descendants.” 

These two extracts from the deed 
that the parties toitand their advisers 
namely Sri Kumara Yachama and the 
Maharaja of Bobbilli understood the law 
and custom to be that cther members of 
the family in general and nct merely 
the sons and brothers ofthe holder were 
entitled to be maintained, A further 
significance arises out of the fact that 
the deed was also the result of a con- 
sultation with tke father Sri Kumara 
Yachama which proceeded the settlement 
who as the document states it, knew 
everything and who had considerable 
experience. Another circumstance on which 
some point was made for the respondents 
was thatthe deed is dated April 8, 1889. 
It was said that the effect of Sartaj Kuari 
v. Deoraj Kuari (5) though anterior in 
date -was not realized in Madras till Octo- 
ber of the following year when alone it 
- became known by reason of the decision in 
Beresford ve Rama Subbu (27). So it was 


show 
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contended that it must be held that the 
parties acted on the view of the law as it 
was understood prior to Sartaj Kuari v. 
Deoraj Kuari (5), and effect should accord- 
ingly be given to it. There is authority 


for this proposition, it was urged in 
Abdul aziz Khan Sahib v. Appayasami 
Naicker (26), Whether there is any 


substance inthis argument or not, Ido 
not think it necessary onthe view I have 
taken to discuss this aspect of the matter, 
as independently of it the claim of 
the respondents seems sufficiently well- 
founded. 

The result of the caselaw on the ques: 
tion of maintenance cf junior member may 
now be summed up thas, Till the decision 
in Sartaj Kuari v, Deoraj Kuari (5) his 
right to maintenance by reason of his 
membership of the family was open to, 
no doubt, inspite of the family property 
being impartible. That case recognized 
inthe holder forthe first time a power 
of unrestrained disposal over the estate in 
derogation of the rights of the other mem- 
bers of the family which were held not 
to exist, as there could be no right by 
birth where there is no right to partition. 
The later cases have not interfered with 
the power of absolute disposal recognized 
by this case, but on the contrary have 
affirmed it. In so faras the question of 
Succession is concerned, the Privy Coun- 
cil have clearly and unambiguously reeas- 
serted the existence of a real and not 
merely a visionary cO-parcenary in the 
members of the family, Inu regard to 
maintenance which is an ordinary incident 
of partible property there are no decisions 
which can now be treated as ruling the 
point. There have been two cases in 
which the question of maintenance arose 
for decision, namely the second Pittapur 
case(s) followed without discussion in 
Maharajah of Jaipur v. Vikrama Deo Garu 
(42) and Protap Chandra Deo v, Jagadish 
Chandra Deo(7), ‘The first of these cases, 
though a direct decision, must now be 
regarded as having proceeded on the 
entire absence of relationship between 
the parties and is not therefore to be 
regarded as authority in a case wherea 
relationship and membership is set up 
and found, the present being such a case. 
The observations in the second of the 
cases, though clear in themselves and 
may and ought to be treated as binding, 


(42) 37 ML J 188; 52 Ind. Cas. 333; AIR 1919 
P O 126; 24 O W N 226; 10 L W 436; 17 A L J 1011; 
(1919) M W N 824; 31 O LJ 91 (PO). 
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have been counteracted and neutralized 
by the latest pronouncement of their 
Lordships in Collector of Gorakhpur v. 
Ram Sundar Mal (11), which has cleared 
the way for the application of the rule in 
force before the ‘advent of the doctrine 
propounded by Satraj Kuari v. Deoraj 
Kuari (5) and the other cases including 
the Jaipur case (42) which followed it, and 
which spelt the absence of co-ownership 
in the junior members of a family holding 
an impartible estate. We are therefore 
bound to give effect to the principle of the 
latest decision of the Privy Council. and 
so doing, we must uphold the respondents’ 
claim. For the reasons explained above, 
I am of opinion that the respondents are 
under the Hindu Law entitled to mainten- 
ance fromthe impartible estate in the 
hands of the appellant. On the other points 
that arise in tbe case, I have nothing to 
add tothe judgment of my Lord the 
Ohief Justice. 

This appeal having been set down for 
being “spoken to” this day the Oourt made 
the following. 

Order.—By consent the monthly allow- 
ance will be payable on the ldthof the 
succeeding month. 

N.S. Order accordingly. 


LAHORE HIGH COURT 
Second Appeal No. 604 of 1939 
February 1, 1940 
Din Mugsammap, J. 

Lala BISHAMBAR SAHAL—App#aLLANT 
versus 
MUNICIPAL COMMITTEE, DELHI— 


_ RBSPONDENT 

Punjab Municipal Act (III of 1911), a. 195—Power 
of Committee to require demolition of building— 
Limitations. 

It is true that power is vested inthe committee 
to require the demolition of a building which is 
erested without the necessary sanction, but this 
power is vested inthe committee to meet extreme 
cases of defiance or cases in which encroachments 
are made on Municipal lands or rules framed by the 
committee on hygienic or sanitary grounds are 
flagrantly ignored. Where, however, this is not 
the case, and the only infringement ofthe law isa 
disregard of the provision requiring every person 
not to erect any building without the sanction of 
the committee, the law provides an alternative re» 
medy and that is to penalize the offender in such 
sum as the committee may deem reasonable, 


‘Mr. Shamair Chana, for the Appellant. 
Mr, Achhru Ram, for the Respondent, 


_dudgment.—On December 5, 1934, the 
Municipal Committee, Delhi, issued a notice 


to Bishambar Sahai under s, 195, Munici- 
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pal Act, requiring him to demolish some 
portion of the second storey of his house 
along with the whole of the third storey 
on the ground that he had erected those 
buildings without its sanction, Thereupon, 
Bishambar Sahai took certain proceedings 
in the Municipal Committee itself, but, as 
they proved infructuous, he instituted a sult 
on March 13, 1936, for a declaration that 
the notice was ultra vires and illegal and 
fora perpetual injunction restraining the 
committee from demolishing any part of 
his house, The Senior Subordinate Judge 
dismissed the suit on January 3}, 1938 and 
the District Judge on appeal affirmed that 
decision on March 13, 1939. 

Whatever the merits or the demerits of 
the case, it cannot be denied that, in the 
circumstances of this case, the order of the 
committee requiring the demolition of the 
structures objected to, if not vindictive, is, 
to say the least, most unconscionable. It 
is true that power is vested in the com- 
mittee to require the demolition of a build- 
ing which is erected without the necessary 
sanction, but this power is vested in the 
committee to meet extreme cases of defiance 
or cases in which encroachments are made 
on Municipal lands or rules framed by 
the committee on hygienic or sanitary 
grounds are flagrantly ignored, Where 
however this is not the case, and the only 
infringement of the law is a disregard 
of the provision requiring every person not 
to erect any building without the sanction 
of the committee, the law provides an alter- 
native remedy and that is to penalize the 
offender in such sum as the committee 
may deem reasonable. In the present case, 
it is admitted that no encroachment has 
been made on the Municipal land. It is 
further not disputed that no rules of 
hygiene or sanitation have been broken. It 
was also admitted by the respondent’s 
Counsel that a part at least of the toird 
storey had not been newly built. In these 
circumstances, I am of the opinion that the 
committee should not have used its extreme 
powers and consequently it should have 
been restrained from demolishing the 
building objected to. I accordingly allow 
this appeal, set aside the order of dismissal 
made by the Oourts below and decree the 
plaintifi’s suit. This however will not affect 
the right, if any, of the committee to levy 
any sum if may deem reasonable by way 
of compensation. Ia the peculiar circum- 
stances of the case, [ leave the parties to 
bear their own costs throughout. 

g. Appeal allowed, 
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PRIVY COUNGIL 
Appeal from the Allahabad High Court 
May 2, 1840 
LORD THANKERToN, LORD J USTIOR 
GoppaRp ANp MR. M. R. Jayarar 
Thakur BAAGWAN SINGH 
AND CTHRES—— Â PPELLANTS 
Versus 
BISHAMBHAR NATH (MINOR) AND oTaeRs 
— RE8SPONDRNTS 

Mortgage—Mortgage by great grandfather of defen- 
dants—Suit on—Defendant alleging want of consi- 
deration and legal necessity— Onus. 

In suit on a mortgage executed by the great 
grandfather of the defendants the onus of proof 
on the question whether there was consideration, or 
whether the full consideration stated in the mortgage 
had in fact passed, is wholly on the defendants and it 
is not for the plaintiff-mortgagee to prove this matter 
affirmatively ; on the other hand when the question 
is whether there was legal necessity for the bor- 
rowing, the onus of proving that there was, is on the 
plaintifs. i 


Mr. C. Sidney Smith, for the Appellants. 


Messrs. L. P. E. Pugh, K. C. and T. B.W. 
Ramsay, for Renpondents Nos. 1, 2 and 3. 


Lord Justice Goddard.—This is an 
appeal from a judgment of the High Court 
of Allahabad dismissing an appeal by the 
present appellants and allowing an appeal 
by the first three respondents from a judg- 
ment of the Subordinate Judge of Agra. 
The action was brought to recover Rs. 44,000 
the principal sum secured by a mortgage 
dated August 17, 1924, with interest thereon 
at 54 percent. This mortgage wzs in fact 
the last in a series by way of renewal of 
an originel mortgage daied July 22, 1892, 
whereby Durjau Lal, the fatber of the rat 
appellant and great grandfather of the 
2nd and 3rd appellants, had mortgaged 
some of his ancestral lands to one Bhoraj 
the father of the 4th respondent, for 
Rs, 25,000. The consideration for the 
mortgage is stated inthe deed to bə the 
discharge of two promissory notes with 
interest amounting to Rs. 6221-8-0 and 
Re, 18,778-8-0 cash, for payment of a debt 
dus under a bond. On the same day the 
mortgagor executed a bond for Rs, 2,000 
payable in two years in favour of the 
mortgagee. This mortgage was renewed 
. eon April 26, 1895, again on July 29, 1910, 
and finally on August 17, 1924, by the mort- 
gagee which isthe subject of the present 
Buit. The execution and completion of the 
original mortgage and the receipt of 
Rs, 6,221-80 were admitted by the mort- 
gagor in'the presence of the Sub-Registrar, 
who certified thatthe cash payment of 
Rs. 18,778-8-0 and the two promissery notes 
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were given tothe mortgagor in his pre- 
sence. Between August, 1912, and January 
1917, various payments, four in all, were 
made on account of interest due on *the 
mortgage. On September 30, 1932, the res- 
pondent Khetpal in whom the mortgage 
was then vested assigned all his rights 
therein to the father of the Ist and 3rd 
respondents, 

Seven issues were framed, but for tha 
purpose of the present appeal, only the first 
is material and wasthe only one argued, 
namely, ‘‘Wasthe bond in suit executed 
for consideration and is if not binding on 
the defendants ?’ The case made for the 
defendants was that the original mortgage 
was not made for any legal necessity, 
but io procure money to enable the morte 
gagor to pursue a courss of immoral living 
and debauchery, and that the true con- 
sideration was not Rs. 25,000 inasmuch as 
the promissory notes were merely fictitious 
documents, the sum of Rs. 6,2C0 never 
having been advanced af all, nor had the 
Rs. 2,000 ever been paid to the mortgagor. 
The Subordinate Judge found against the 
defendants on their plea astothere being 
no legal necessity forthe borrowing, and 
his finding on that point was upheld by 
the High Court and is not now the subject 
of appeal. But the Subordinate Judge 
held that the sum of Rs. 6,221-8-0 never was 
advanced on the promissory notes and that 
there was no consideration for the bond 
for Rs. 2,000, and there wasthus a failure 
of consideration to the extent of those 
two sums. He accordingly granted a 
decree for the amount of the principal and 
interest less these two sums, and, having 
recalculated the interest, he deducted in 
all Rs. 25,468, On this point the High 
Court reversed the learned Subordinate 
Judge and granted a decree for the full 
amount claimed. 

Now there seems to have been some mis- 
understanding as to the onus of proof in 
this case. In their judgment the High 
Oourt said:—‘We are of opinion that the 
burden of showicrg that consideration 
had passed under the mortgage of 1892 
had been discharged by the plaintiffs 
and the defendants did not produce 
avy gatisfactoly evidence to show that 
the moncy was returned to the mortgagee”. 
But in the opinion of their Lordships the 
onus of proof on the question whether there 
was consideration, or whether the full con- 
sideration stated in the mortgage had in 
fact passed, is wholly on the defendants and 
it is pot for the plaintiffs to prove this 
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mnatter affirmatively; on the other hand 
‘when the question is whether there was 
Megal necessity for the borrowing, the onus 
«of proving that there was is on the plaintiffs. 
Now the only evidence that part of the 
consideration stated in the mortgage was 
notin fact paid, was that of a witness 
named Ganesh Prasad, a man, 73 years 
old, formerly inthe service of the mort» 
gagor, who stated that he had been present 
when the transaction was completed. In 
substance he depcsed to three matters, 
firstly as to the immoral life of the mort- 
gagor; secondly that the mcney which the 
Sub-Registrar certified was paid over to the 
mortgagor in his presence was never paid at 
all and thirdly that the Ra. 2,C00 secured by 
the bond for that amount was produced in 
two bags and given by the Sub-Registrar 
tothe mortgagor who did not keep it but 
returned it tothe mortgagee. The learned 
Subordinate Judge rejected this witness's 
evidence on the first two matters to which 
he deposed and accepted it as to the 
Rs, 2,000. The High Court rejected this 
witness's evidence entirely and their Lord- 
ships donot think it necessary to add any- 
thing to the reasons they gave for so 
doing as it is obvious that no reliance 
could be placed upoa it. So far as the 
fictitious character of the two promissory 
notes was concerned there was really no 
evidence of this at all, but the learned Sub- 
ordinate Judge appears to have based his 
findings on certain circumstances which 
appeared to him suspicious and which 
need not be set out in detail because even 
if they gave rise to suspicion there was no 
evidence which would justify a finding that 
the sums secured by the notes had not in 
fact been paid. Ganesh Prasad'’s evidence 
having been rejected as untrustworthy 
there nothing was left in the case, and 
it was really unnecessary for the plaintiffs 
to have called any evidence on the issue as 
to consideration, for, as has already been 
pointed out, the burden of proof was 
entirely on the defendants. Not only did 
they wholly fail to discharge this onus, but 
the evidence which was calied by the 
plaintiffs was indeed overwhelming, Had 
the defendants led any evidence sufficient 
to shift the onus of proof, that produced 
by the plaintiffs would, in their Lordships’ 
opinion, have afforded a complete answer. 
The 2nd appellant who was a minor when 
the suit was heard has presented a peti- 
tion asking that the case might be remite 
ted for re-hearjng. He bases his applicae 
tion on the ground that his guardian was 
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negligent in failing to make proper inquirie3 
into the facts of the case and to procure 
evidence to prove that a part of the money 
was borrowed for gambling in litigation, 
and for immoral purposes, in not taking 
steps in timeto procure the examination of 
the lst defendant and in failing to apply 
fora summons for the production of the 
mortgagee’s account books. Both the peti- 
tion and the affidavit in support are in the 
vaguest possible terms There is not the 
smallest indication of the identity of the 
witnesses whom it is alleged might have 
been called, norto what they could have 
deposed if they had been. The lst 
defendant deliberately - abstained from 
giving evidence and to pretend that it was 
the duty of the guardian to have forced 
him to testify is fantastic, Nor is there 


- any substance in the complaint as to the 


mortgagee's account books more especially 
as during the case the defendant Khetpal 
who ought to have had them had there been 
any swore they were not in existence. 

It is impossible to entertain an applica» 
tion for re-trial on such vague and unsub- 
stantial grounds as these. 

In the result their Lordships will humbly 
advise His Majesty that both the appeal 
and the petition should be dismissed. The 
appellants will pay the costs of the respond- 
ents Nos.1 to 3 (plaintiffs) who alone 
appeared, 


D. 


Solicitors for the Appellants.—Messrs, 
Douglas Grant & Dold. 

Solicitors for Respondents Nos, 1, 2 and 
3,—Messrs. T, L. Wilson & Co. | 
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LAHORE HIGH COURT 
Civil Revision Petitions Nos, 173, 249 and 
250 of 1939 
November 8, 1939 
ADDISON. d. 

Kiem MOHAN LALOM PARKASH— 

DEFENDANT — PETITIONER l 

versus 
Firm BALA BUX BAJRANG LAL— 
PLAINTIFF AND OTHERS — DEFENDANTS — 
RESPONDENTS 

Debtor and creditor—Suit by assignee of part of 
debt for that part, whether maintainable. 

There can be no out and out assignment of part 
of a deht without the consent or acknowledgment 
of the debtor, except in the sense that the-assignee 
may in equity be looked upon as a joint creditor 
with the assignor. A suit by one joint creditor for , 
his part of the debt is not competent. Hence a 
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suit by assignee of part of debt for that part is not 
maintainable. 


O. R. Ps. for the revision of the decree 
of the Additional Judge, Small Oause Court, 
Amritsar, dated November 30, 1938, 


Mr. Shamair Chand, for the Petiticner. 
Messrs. Madan Lal and J. L. Kapur, for 
the Respondents, 


Order.—Oivil Revision Petitions Nos. 173, 
249 and 250 of 1939 will be disposed of 
by thisorder. In the case of the first and 
the third, the plaintiff took an assignment 
of part of a debt due by defendant No. 1 
to defendants Nos, 2 and 3 and sued for 
that part of the debt assigned. In the 
case of the second, the plaintiff took an 
assignment of part of the debt due by 
defendant No. 1 to defendant No. 2 and 
sued for that part of the debt assigned, 
Each suit was resisted by defendant No. 1 
on the ground that that it did not lie. This 
plea was rejected and the Small Cause 
Court has given deciees against defendant 
No. L in all three cases. Against this 
decision defendant No.1 has put in these 
three revision petitions. It was clearly 
Stated in each plaint that it was the duty 
of defendant No. 2, or defendants Nos. 2 
and 3, as the case may be, to have that 
part of the debt assigned acknowledged by 
defendant No, 1. In each plaint therefore 
lt was claimed that, if a decree was not 
passed against defendant No. 1, it should 
be passed against defendant No. 2 or defen- 
dants Nos, 2 and 3 as they had not obtained 
the acknowledgment of the debtor to the 
amount assigned, 


Iam clear that there can be no out and 
out assignment of part of a debt without 
the consent or acknowledgment of the 
debtor, except in the sense that the assignee 
may in equity be looked upon as a joint 
creditor with the assignor, It is not dis- 
puted that a suit by one joint creditor for 
his part of the debt is not competent. Xt 
follows that these revision petitions must be 
accepted and the judgments of the Small 
Oause Court set aside, decreeing the suits 
against defendant No. 1, on the ground 
that these suits were not competent against 
him. This however does not end the matter. 
* Relief was also claimed against defendants 
Nos. 2 and 3 in the first and third cases 
and against defendant No. 2 in the second 
case on the ground that they had not had 
the debt which was assigned acknowledged 
by the. debtor. It is in evidence that 
another assignment by the same assignor 
was acknowledged by the debtor. But in 
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none of the three cases before me did the 
creditor get the part of the debt assigned 
acknowledged by his dsbtor. Al? three 
deeds of assignment are clear that, if-this 
was Dot done, the assignor would be liable. 
While setting aside the decrees, therefore 
against defendant No, 1, I substitute other 
decrees making defendants Nos. 2 and 3 
liable for the amounts decreed in Oivil 
Revision Nos, 173 and 250 of 1839 and 
making defendant No, 2 liable for the 
amount decreed in Oivil Revision Petition 
No. 249 ot 1939. In the circumstances of 
these cases I direct that parties will bear 
their own costs throughout, 
D: Order accordingly. 





PRIVY COUNCIL 
Appeal from the Oalcutta High Court 
April 25, 1940 
LorD TAANKERTON, Lorp RUSSELL OF 
KILLOwEN, Lorp Nogrmann (Logo PRESIDENT 
OF Tas COURT OP SgSIION) NIR QgBORGR 
RANKIN AND Logp J U8TIOE GODDARD 
Tss COMMISSIONER or INCOME-TAX, 
BENGAL—ApPELLANT 
versus 
Messrs. MAHALIRAM RAMJIDAS— 
RESPONDENTS 

Income Tax Act (XI of 1922), 3. 34—Construction 
—~Before proceeding under section, Income-tazx Officer 
whether should convene assessee or tnitimate him the 
nature of escapement or give him an opportunity 
of being heard — Interpretation of statutes—Two 
constructions —Which tobe preferred. 

The Income-tax Officar is not required by the 
section to convene the assgessee, or to intimate to 
him the nature of the alleged escapsment, or to give 
him an opportunity of being heard, before he 
decides to operate the powers conferred by the 
section. To enable the Income-tax Officer to initiate 
proceedings under s. 34, it is enough that the 
Income tax Officer on the information which he has 
before him and in good faith considers that he has 
good ground for believing that the assessee's profits 
have for some reason escaped assassment ‘or have 
been assessed at too low a rate. {[p. 153, col. 1.] 

A unreasonable and unpractical construction of a . 
statute ought not to be preferred when another 
construction is open. [p. 157, col. 2; p. 158, col. L] 

Messrs, J. Millard Tucker, K. C. and W. ° 
Wallach, for the Appellant. 

Messrs, Raymond Needham, K. C, and 
J. M. Parikh, for the Respondents. E 

Lord Normand.—This is an appeal by 
the Commissioner of Income-tax, Bengal, 
against a judgment of the Hugh. Court 
of Judicature at Fort William ia Bengal 
delivered on a reference made under s, 66 
(a) of the Indian Income Tax Act, 1922, 
The respondents are a registered partner- 
ship firm carrying on business in Oalcutta. 
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The question in the appeal turns oa 
the true construction of s, 34 of the Indian 
Income Tax Act, 1922. That section 
enacts :— 

“34, If for any reason income, profits or gains 
chargeable to income-tax has escaped assessment in 
any year or has been assessed at too low a rate, 
the Income-tax Officer may, at any time within 
one year of the end of that year, serve on the 
person liable to pay tax on such income, profits or 
gains, or, in the case of a company, on the principal 
officer thereof, a notice containing allor any of 
the requirements which may be included in a notice 
under sub-s. (2) of s. 22 and may proceed to assess 
or re-assess such income, profits or gains, and the 
provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued 
under that sub-section.”’ 

“Provided that the tax shall be charged at the rate 
at which it would have been charged had the 
income, profits or gains not escaped assessment, or 
full assessment, as the case, may be.” i 

The question at issue was formulated in 
the reference as follows :— 

“Where the JInacome-tax Officer has, on such 
materials and informations as are available to him, 
reason to believe that income from any of the heads 
of income described under s. 6, of the Indian 
Income Tax Act—in the present instance, from 
‘business’ and ‘other sources, which should have 
been assessed in the year of assessment has escaped 
assessment, and, asa result of such enquiries and 
investigations as are possible at that stage, has been 
satisfied as stated in para. 3 of the statement 
that a prima facie case has been made out against 
the assessee for assessment under s. 34 of tbe Act, 
whether, on a true construction of s.34 of the Act, 
it is not open for the Income-tax Officer to initiate 
proceedings under s, 34, affording at the same time 
ample opportunities tothe assesses to produce such 
evidence tothe contrary as he likes, in the course of 
the proceedings thus initiated, or, on the other 
hand, does the section contemplate that the factum 
of such escapement should have been first proved 
and definitely found and determined by an 
independent enquiry, before the Income-tax Officer 
can assume jurisdiction to re-openthe assessment 
under s, 34?” 


The learned Judges of the High Court 
criticised this formulation, holding that it 
was not in proper form and that it was 
made up of several involved questions 
connected with each other, Taey therafore 
did not render a positive or negative 
answer to either of the alternative branches 
of the question, but the judgment of the 
Court delivered by the learned Chief Justice 
construes s. 34 as requiring the Incomes 
tax Officer to indicate to the assessee the 
nature of the alleged escapement from 
assessment and to give the assessee 
an opportunity of being heard, before 
the Incomestax Officer decides that ine 
come has escaped assessment and before 
proceeding to exercise his powers under 
s. 34. To putthe decision negatively, the 
Court held that the Iincome-tax Officer 
was not entitled to exercise his powers 
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under the section unless he had first held 
a quasi-judicial enquiry to which the 
assessee had been convened. The question 
now is whether that decision is well found- 
ed in law. 

Though the appeal is concerned with a 
general question of the construction of 
e. 34, it is necessary for a clesr under- 
standing of it that the facts which give 
rise to it should be briefly explained under 
reference to other material provisions of 
the Act which were in force in 1932-33, 
the year of assessment. These provisions 
are not to be found in ss. 22 and 23 
of the Act. Under s, 22 (2) the Incomes 
tax Officer must serve notice on any 
person, other than a company, whose total 
income is in the Income-tax Officer’s 
Opinion of such an amount as to render 
such person liable to income tax, requiring 
him to furnish areturn in the prescribed 
form of his total income during the 
previous year. Sub section (4) authorises 
the Incomertax Officer to serve on any 
person tpon whom a notice has been 
served under sub-s. (2) a further notice 
requiring him to produce accounts and 
documents, subject to the limitatton that 
he shall not require the production of any 
accounts relating to a period mere than 
three years prior to the year previous to 
the year of assessment. Section 23 pro- 
vides for the making of the assessment. 
Subesection (1) requires the Income-tax 
Officer, if he is satisfied that the return 
made under s. 22 is correct and com- 
plete, to assess the total income and 
to determine the sum payable. Under 
sub-s. (2) if the Income-tax Officer 
bas reason to believe that the return is 
incorrect or incomplete he must serve on 
the person who made the return a notice 
requiring „him either to attend at the 
Income: tax Officer's office or to produce 
any evidence relied on in support of the 
return. Sub-section (3) provides that the 
Income-tax Officer, after hearing such evi- 
dence as the person who made the return 
may produce and such other evidence as 
the Income-tax Officer may require on 
specified points, shall by an order in 


writing assess the total income and detere» . 


mine the sum payable. Subsesection (4) 
makes provision for an assessment by the 
Incomes-tax Officer tothe best of his judg- 
ment if the assessee fails to make a return 
or to comply with the terms of the notices 
issued to him. This whole procedure, it 
may be recalled, not only applies on first 
assessment but is also prescribed by s, 34 
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if for any réason income, profits or gains 
have escaped assessment or have been 
assessed at too low a rate. 

In the present case the procedure under 
s.22 was put into operation by the Income- 
tax Officer and the respcndents in reply 
to the notice issued under sub-s. (2) made 
a return in whichthey entered under the 
head “business, trade, commerce, ote,” a 
loss of Rs. 854,285, The Income-tax 
Officer accepted the return as correct and 
complete and on December 23, 1932, asses- 
sed the total income of the respondents at 
nil for the year 1832-33. Bat at the be- 
ginning of January, 1934, the Income tax 
Officer received information that the ac» 
count bocks of the assessees produced 
before the department had always been 
manipulated, that a comparison of the cash 
book with the bank fass books within 
recent years would show that they did 
not agree and that large sums of money 
‘which had been shown as received by the 
assessees in their bank pass bcoks were 
not entered in the cash book, Specific 
instances of some of these discrepancies 
and ineccuracies were supplied by the 
informant. This naturally gave the 
Income-tax Officer fcod for thought, and 
after receipt of the information and before 
issuing notice under s. 34 he made such 
enquiries as were possible about the truth 
of the information. These enquiries were 
infcrmal and ex parte. As aresult of them 
the Income-tax Officer was satisfied (1) 
that the allegations of discrepancies between 
the assessees’ books of accounts produced 
at the assessment and some of the entries 
in their bank pass books were not with- 
out foundation ; (2) that the assessees had 
withheld or suppressed relevant facts and 
information and thereby deliberately misled 
the Income-tax Officer; and (3) that a 
prima facie Case that some income 
chargeable to income-tax had escaped 
assessment was made out. Accordingly on 
February 5, 1934, the Incomectax Officer 
made an order directing notice to issue 
under s. 22 (2) read along withs. 34, and 
on February 8, 1934, a notice was issued 
to the respondents in these terms :— 


e “Whereas I bave reason to believe that your 
income from business and other sources which 
should have been assessed in the financial year 
ending March 31, 1933, has wholly escaped assess- 
ment and I therefore propose to assess the said 
income that has escaped assessment. I hereby require 
you to deliver tome, not later than March 9, 
1934, or within 30 days of the receipt of this notice, 
a return inthe attached form of your income from 
all sources which was assessable in the said year 
ending March 31, 1933.” 


COMMISSIONER OF INOOME’Tax Y. MAHALIRAM RAMJIDAS (P C) 


1891 0 


Oa March 22, 1934, the respondents 
filed a new return showing tke same loss 
as was shown in the original return, The 
Income-tax Officer on May 21, 1934, isshed 
further notices under ss. 22 (4) and 23 (2) 
and thereafter further procedure followed, 
including applications by the respondents 
to the High Court for the purpose of 
Preventing the Income-tax Officer from 
proceeding witha new assessment, on the 
ground inter alia, that s. 34 had been put 
into operation without giving the respond- 
ents an opportunity of being heard. It 
is not, however, necessary to discuss these 
proceedings, because eventually the con- 
Venient and competent course was taken 
of staying proceedings under s. 34 till the 
question at issue should be settled on a 
case stated under s. 66 (1) of the Act. 

Learned Counsel for tha respondents 
submitted an argument that the facts 
alleged did not bring the case within the 
scope ofs. 34, This is an argument which 
is not open to the respondents on the 
terms of the reference, which assume a 
case that falls within the terms of s. 34 


and on thai assumption raise the general. 


question, what on a sound construction of. 
the section is the duty of the Incomesctax: 


authorities before issuing a notice under 
S. 22, 
Section 34 is unhappily and even ungram- 


matically phrased. It is expressed imper» 


sonally, and it fails to state by whom and 


by what procedure it is to be established: 
that income, profits or gains have escaped: 


assessment or have been assessed at too 
low a rate, 
that the person who must make that de- 


There is fortunately no dispute - 


cision is the Income-tax Officer, for, apart: 


from the assessee, no one else is in a 
position to say whether income has been 
assessed or at what rate it has been 
assessed. The omission to prescribe ex- 
pressly what the nature of the decision 
should ke and by what procedure it must 
be reached is all the more surprising 
because in other sections of the Act the 
Legislature has been careful to define what 
is necessary in these respects. This cir- 
cumstance was founded on by the learned 
Oounsel for the respondents, who pointed 
out that where some fact had to be 
established merely prima facie to the satis- 
faction of the Income-tax Officer in the 
bona fide exercise of his discretion, this was 
expressed by such phraseology as “When 
it appears to the Incomestax Officer’, or 


“if the Income-tax Officer has reason to. 


believe’, On the other hand, when the 
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statute requires that the Income-tax 
Officer sball make a decision, which is 
final so far as he is concerned, upon a 
matter of fact, the usual expression is “if 
he is satisfied’. When that expression is 
used, however, express provision is algo 
made whereby tbe interested parties may 
be heard either by the Inccme-tax Officer 
himself (s. 25-A and s. 28) cr by the 
Assistant Commiseloner (s. 23-A) before any 
definitive ection is taken. In one place 
(s. 26) the formula is “where it is found”, 
but in this instance the decision is made 
by the Income-tax Officer in’ the course 
cf making an assessment and when an 
enquiry under s. 23 i8 open. Learned 
Ocunsel for the respondents maintained 
that in a taxing Act the ecnstruction more 
favourable to tle agsessee should be pre- 
ferred and he suggested that s. 34 should 
ke read as if it were introduced by the 
words “If the Inccme-tax Officer is eatisfi- 
ed” or the words “If it is found’. But 
this suggestion is not in iteelf helpful to 
the respcndents, since the wcrds proposed 
to be implied do not carry with them by 
a further implication a direction to kold 
a quastjudicial enquiry; and the real 
question is whether ibe secticn should be 
read subject to an implied proviso that 
the Income-tax Officer shall not apply tke 
procedure prescribed by the secticn except 
after a decision taken in a quasi-judicial 
enquiry, 

The section, although it is part of a 
faxing Act impcses no charge on the 
subject, and deals merely with the machi- 
nery of asscssment. In interpreting prc- 
Visions of this kind the rule is that that 
construction should be preferred which 
makes the machinery workable, ut res 
valeat potius yuam pereat. In the present 
instance two considerations are in their 
Lordships’ opinion decisive. First, no 
powers are imposed by the section on the 
Income-tax Offcer to convene the assessee, 
or to issue notices calling on him to pro- 
duce documents, though these powers are 
essential if the Income-tax Officer is to 
conduct a quasi-judicial enquiry before 
deciding that profits have escaped assess- 
ment or have been assessed at too lowa 
rate. In Rex v. Kensingten Income Tax 
Commissioners (1) 8.52 of ihe Taxes Manage- 
ment Act 1&&0 (now s. 125 cof the Income 
Tax Act 1$15) came under consideration 
of the Divisional Court. It was contended 
on behalf of the subject tax payer that 
the secticn imposed as a condition pre- 

(1) (1913) 3 K B 870. 
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cedent to the operation of the section an 
obligation on the part of the suveyor to 
obtain legal evidence thatthe return was 
defective. The words to be construed were 
“if the suveyor discovers that any properties 
or profits chargeable to tax have been 
omitted from the first assessment.’ Rejecting 
this contention Lush, J. said: 

“Tt is certainly remarkable that the statute..... 
contains no machinery for enabling the surveyor to 
obtain the evidence which it is said he must obtain 
before his jurisdiction under the section arises. 
He is not a Judicial Officer; he has no power to 
compel witnesses to give evidence, or to administer 
an oath if they are willing to give evidence, He 
has no means of obtaining that evidence without 
which, according tothe contention, the jurisdiction 
does not arise.” 

The decision. of the Divisional Court in 
that case ultimately turned on a question 
not material to the present issue. It was 
reversed by the Court of Appeal kex v. 
Kensington Income Tax Commissioners (2) 
but the Court of Appeal did not differ 
from the observations of Lush, J. cited 
above, as is made clear by the judgment 
of Pickford, L. J. (at p. 445*,. Oaution is 
necessary in applying decisions on a 
British Income ‘Tax Act to the Indian 
Income Tax Act, but tke reasoning of 
Lush, J. is general and is not affected 
by specialties of the British Act. It is 
apposite to the respondents’ contention 
in the present case. Their Lordships are 
of opinion, in accordance with that reasons 
ing, that it cannot be a condition pre- 
cedent to the operation o: s. 34 that the 
Income-tax Officer should hold a guasi» 
judicial enquiry, because the power neces: 
sary for such an enquiry are not conferred 
upon him. But there is a second cons 
sideration which is no less conclusive, 
The operative part of s. 34 empowers the 
Income-tax Officer to proceed de novo 
under sub-s. 2 of s. 22, and that in turn 
leads, if there should still be a question 


‘of the accurary of the return, t0 an ene 


quiry under s. 23 (2) and (3), and in 
that enquiry the assessee has a statutory 
right to appear and to produce evidence, 
Therefore a construction of s. 34 which 
requires a quasi-judicial enquiry to be 
held before the powers under the section 
can be operated would result in mera 
duplication of procedure and in two 
enquiries of the same kind, into the same 
matter, conducted by the same official, and 
without any advantage to tLe parties. A 
Construction so unreasonable and unprac- 
(2) (1914) 3K B 429; 88 L JKB1439;111 L T 
393; 30 T L R 574. i 
—* Page of (1914) 3 K B.—[Ed] =< 
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tical ought not to be preferred when an= 
other construction is open. Accordingly 
their Lordships are of opinion that the 
Income-tax Officer is nct required by the 
Section to convene the assessee, cr to in- 
timate to him the nature of the alleged 
escapement, or to give him an opportunity 
of being heard, before he decides to operate 
the powers conferred by the section. In 
the opinion of their Lordships the view 
which the learned Judges of the High 
Court have taken of the section is too 
narrow, and the notice sent to the respon- 
dents on February 8, 1934, is in form a 
competent preliminary to a new agssess- 
ment, 

The question in the- reference 
framed that an answer to the first branch 
in the affirmative and to the second branch 
in the negative might be misleading and 
fail to give exact effect to the opinion of their 
Lordships, Their Lordships think that the 
proper answer to be given is that to 
enable the Income-tax Officer to initiate 
proceedings under s. 34 it is enough that 
the Income-tax Officer on the information 
which he has before him and in good 
taith considers that he has good ground 
for believing that the assessee’s profits 
have for some reason escaped assessment 
or have been assessed at too low a rate. 
The result is that their Lordships will 
humbly advise His Majesty that the appeal 
should be allowed, and that the order of 
the High Court should be set aside. Ths 
respondents should pay the appellant’s 
costs in the proceedings on the reference 


before the High Oourt and before the 
Board. 
D. Appeal allowed. 


Solicitors forthe Appellant.—The Solicitor 
India Office. 

Solicitors for the Respondents.—Messrs, 
Stanley Johnson & Allen, 


MADRAS HIGH COURT 
Second Appeal No. 670 of 1934 
September 29, 1938 
VENKATARAMANA Rao, J. 
KRISHNASWAMI MUDALIAR— 
APPELLANT 
Versus 
VIJIARAGHAVA PILLAI AND otasrs— 
RESPONDENTS, 
Transfer of Property Act (IV of 1882), s, 55 (4) 
(b)—Property sold for certain price—Part of price 
„paid, in -cagh and vendor accepting pro-note for 
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unpaid balance—Vendor’s statutory charge under 
4 53 (4) (b), if lost by accepting of pro-note— 
Vendor, whether waives it by accepting interest on 
amount of pro-note, : 

The statutory charge conferred by s. 55 (4) (b) 
T. P. Act, differs from the vendor's lien under the 
English Law and inorder to exclude the charge 
given by the statute, the Court hasto find some- 
thing either express contract or at least something 
from which it is a necessary implication that there 
is such a contract. Webb v. Macpherson (1), relied 
on. (p. 159, col. 2.] 

Under s. 55 (4) (b), the charge subsists in every 
case where the amount of the purchase money re- 
mains unpaid either for the whole or for the part 
remaining unpaid, What is necessary, therefore, is 
payment in fact or whatin law would constitute 
such a payment. [ibid] 

Where a certain property is sold for certain 
price and a part ofthe price is paid incash and 
for the balance a pro-note is executed by the pur- 
chaser and accepted by thè vendor, the promissory 
note is not the actual consideration but is taken 
merely asa security for the payment of money. The 
vendor’s charge for the unpaid money is not lost by 
his accepting the pro-note for the unpaid balance 
nor does he waive the charge by accepting interest 
on the amount of the pro-note. Mackireth v. Bim- 
mons (2), Grant v. Mills (3), Winter v. Lord Auson 
(5), Buckland v. Pocknell i6) and 13 Ind. Cas. 81 (7) 
ol hy 44 Ind. Cas. 523 (8), distinguished. [p. 161, 
col, 1, 

8. A. against a decree of the District 
Court, North Arcot at Vellore, in A, S, 


No. 333 of 1932. 


: Mr. A. Ramaswami Aiyar, for the Appel- 
ant. l 


Mr. B. Sitarama Rao, for the Respon- 
dents. 


Judgment.—This is an appeal from the 
judgment cf the learned District Judge of 
North Arcot dismissing the suit against 
defendants Nos. 2 and 3 in reversal of the 
decree of the District Munsif of Arni. On 
September 22, 1928 the plaintiff sold certain 
properties of his to defendant No. 1 
for a sum of Rs. 1,000. Rupees 500 was 
paid in cash and for the balance of Rs. 500 
a promissory note was executed by defen- 
dant No. 1 in favour of the plaintiff which 
carried interest at 1 per cent. per mensem. 
Defendant No, 1 committed default in the 
payment of the said money and this action 
has been brought for the recovery of Rs. 620 
being the principal and interest due in 
respect of the said promissory note up to 
the date of the suit. ‘he plaintiff also 
prayed for a sale of the said properties on 
the ground that he had a statutory charge 
for the payment of the said sum of money 
under 8.95 (4) (b), T. P. Act. Defendants 
Nos. 2 and 3 have been impleaded as 
parties to the suit as they purchased the 
properties from defendant No, 1 by sale 
deeds datéd November 17, 1930 and 
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August 11, 1980 respectively, Defendant 
No. 1 did not resist the plaintfi's claim but 
defendants Nos. 2 and 3 pleaded that they 
are bona fide purchasers without notice of 
the exisience of any such charge and fur- 
ther :that the plaintiff had also waived tke 
charge by taking the promissory note above 
referred to. The learned District Munsif 
found that defendants Nos, 2 and 3 who 
are the sops-in-law of defendant No. ] were 
fully aware of the non-payment of tte 
balance of the purchase money of Rs. 500, 
that the plaintiff by taking the promissory 
note for the said amount did not lose the 
charge given to him by statute and the fact 
that the plaintiff received a payment of 
Rs. 60 towards the interest cn the amount 
of the promissory note could not be taken 
as a circumstance from which waiver of 
any such charge could be inferred. The 
learned District Judge was of the opinion 
that the recital in the sale deed showed that 
the entire consideraticn had been paid 
partly in cash and partly by the execution 
of the suit promisscry note. He was also 
of the opinion that as the whole of the pur- 
chase mcney was paid there was no 
statutory charge in the case. He summed 
up his-cconculsion thus: 

“T am of opinion, after careful consideration, 
from the language used in the sale deed itself, from 
the evidence of the plaintiff himself on the point 
and from the other circumstances, that the inten- 
tion of the parties in this cage was that the execu- 
tion of the promissory ucte was to be treated as 
equivalent to payment of the purchase money pro 


tanto and that the promissory note was not taken 
merely as a Collateral security.” i 

The question is, is the conclusion of the 
learned District Judge correct? The sale 
was for a sum of Rs, 1,000 and the receipt 
of the consideration is expressed thus: 

“For my business I have received Rs. £00 by way 
of cash and by way of bond and the amount which 


I have agreed to receive before the Sub-Registrar 
is Rs. 200.” i 


It is plain therefcre from these recitals 
that the consideration for the deed is a sum 
of money. The evidence of the plaintiff 
does not carry the matter further except 
establishing the fact that what was received 
in cash out of the sum of Rs, £00 was only 
Rs. 300 and for the balance of Rs, 500a 
‘promissory note was taken and the bond 
referred to is the promissory note for Rs. 500 
which carried interest at one per cent. 
per mensem. With reference to the other cir- 
cumstances referred to by the learned Judge, 
Mr. Krishna Rao for defendants Nos. 2 
and 3 stated that the oaly circumstance in 
the .case was the receipt of the payment of 
interest of Rs. 60 under the promissory 
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note and there were no other circumstances 
in the case. Therefore on these admitted 
facta the question arises whether the plaine 
tiff has no statutory charge for the sum of 
Rs. 500 covered by the said suit promise- 
sory note, and if he had a charge, whether 
he could be said to have waived it. As 
pointed out by their Lordships of the 
Privy Council in Weob v. Macpherson (1) 
the statutory charge conferred by s. 55 (4) 
(b), T. P. Act, differs frem the vendor's Jien 
under the English Law and that in order 
to exclude the charge given by tke statute, 
the Court has to find something either 
express contract or at least something 
from which it ig a necessary implication 
ihat thereis such a contract, Their Lord- 
ships further pointed out that the charge 
would not by excluded by any contract, 
covenants, or agreement with respect to 
the purchase money. It will be ceen that 
under s. 55 (4) (b), T. P. Act, the charge 
subsists in every case where the amount of 
the purchase money remains unpaid either 
for the whole or for the part remaining 
unpaid. What is necessary therefore is 
payment in fact or what in law would cons 
stitute such a payment. With reference to 
a vendor's lien under the English Law it 
was hela that the mere fact that the consi- 
deration was stated in the deed as having 
been received and the receipt of the vendor 
endorsed on it would not, as between a 
vendcr and vendee and anybcdy claiming 
under the latter with notice of ncen-pay- 
ment, smount to an abandonment of the 
vendor's lien, vide the Observations of Lord 
Eldon in Mackreth v. Simmons (2) at 
p. 337, end the taking of a bill or 
a promissory note was held not to dis- 
charge such a lien: vide Grant v. Mills (3). 
The same rule will apply tothe case of a 
statutory charge, A bill or note is always 
taken as a conditional payment; the law 
recognizes itas a payment, but if a bill or 
note is dishonoured, the obligation to pay 
the amount covered by it would remain 
and is never put an end to, Lord Redesdale 
in Hughes v. Kearney (4) at p. 33, puts 
the position thus: 


“Suppose bills given as part of the purchase 
money, and suppose then drawn on an insolvent 


house, shall the acceptance of such bills discharge® e 


the vendor’s lien? They are taken not as a 
security but ag a mode of payment,” 


In Winter v. Lord Anson (5) the facts 
oe 310 57; 30 fA 238; 80 WN 41; 8 Sar. 585: 


). 

(2) (1808) 15 Ves. 329, (337); 10 RR 85. 

(3) (1813) 13 R R 101; 2 Ves. & B 308. 

(4) (1803) 1 Sch, & Lef,132;9 R R 3033). 

(5) (1627) 38 HR 658; 3 Russ, 488;6 LJ Oh 7, ` 
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were as follows : William Winter entered 
into an agreement to sell his property to 
William Mousley. The agreement provided 
that the amount of the consideration should 
be secured by a bond of Mousley to Winter 
with interest at 4 percent, and should re- 
main so secured during the life of William 
Winter on’the regular payment of such 
interest. The sale deed was subsequently 
executed wherein it was recited that the 
amount of consideration namely £1,485, 
was stated to haye been paid but in fact 
only £485 was paid and for the balance 
Mousley executed a bond to Winter in the 
penal sum of £2,000 conditioned to be void 
on payment of £1,100. The question was 
whether the acknowledgment in the docu» 
ment of the consideration having been re- 
ceived andthe taking of a separate bond 
discharged the lien so that the assignees of 
the vendee, who took with notice of such 
non-payment of the consideration, were 
held entitled to keep the estate without 
payment of the same. Lord Ohancellor 
Lyndhurst held that the vendor’s lien was 
not discharged and tbe assignees were 
bound to pay the money. Apart from the 
fact that the billis a conditional payment, 
the Vice-Ohancellor Shadwell explained 
the reason of the rule in Buckland v., 
Pocknell (8) at p. 159 thus: . 
“Where the consideration is to be money paid 
down, and the money, in fact, is not paid, but a 
conveyance is made as if it had been paid, and 
that is all; or, if there be, in addition to it, the 
giving merely of a note or bond, still, in substance, 
the vendor has not that which, in point of justice, 
he ought to have...... 1 . 
' The question in this particular case also 
is whether it appears from the sale deed 
the plaintiff has got what he contracted to 


have. There is no doubt that he contracted © 


to have a sum of Rs, 800 and he has not 
got it ; he got only Ks. 300 and the balance 
had to be paid. It will be seen that the 
consideration. was not the execution of a 
bond but payment of a sum of Rs. 200. 
Therefore the promissory note itself is not 
the actual consideration but was taken 
merely as a security for the purchase 
money, As observed by Sugden in his book 
on Vendors and Purchasers, 

“there is a marked distinction between a conveyance 
as for money paid witha separate security for the 
price whether by covenant, bond or note and a 
conveyance expressed to be in consideration of 
covenants which the purchaser enters into by the 
deed itself.” , , ' 

This principle was applied by their 
Lordships of the Privy Council in Webb 
v. Macpherson (1) and they made the follow- 

(6) (1843) 13 Sim. 408; 60 E R157, (159); 60 R R 
371. 
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Ing observations : 

“There is no doubt, both on Principle and autho- 
rity, that a conveyance or gale in consideration of 
a covenant tO pay a sum of money in the future ig 
different from a sale in consideration of money which 
the purchaser covenants to pay.” 


Therefore the taking of the bond in this 
case cannot be construed as a covenant to 
pay a sum of money in the future within 
the meaning of the observations of the 
Privy Oouncil, On exactly similar facts a 
Division Bench of this Court- in a case tre- 
ported in Vellappa Chettiar v. Narayanan 
Chettiar, 18 Ind. Cas. 81 (7) held that the 
statutory charge would subsist. The facts 
in that case were as follows: The plaintiff 
agreed to sella ceriain property to defen- 
dant No. 1 for Rs. 17,000 on October 10, 
1900. The consideration was to be secured 
by two documents: (1) a hundi for Rs. 3,000 
and (2) a promissory note for Rs, 14,000. 
The sale deed was executed on Septem- 
ber 19, 1901 and the recital as to the cou- 
sideration ran thus: 

“The amount that I have received in accordance 
with the varthamanam executed by me on Octo- 
ber 10, 1900 by means of hundi drawn by you 
directing Seenu Pillai, agent of your Mannargudi 


shop, to pay is Rs, 3,000. The amount that I have 
received in the matter of your having executed. a 
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. promissory note in my favour on the said. date is 


Ra. 14,000. Total for the two items is Rs. 17,000. 
As I received this sum of rupees seventeen thou- 
sand as per above particulars and I have executed 
in your favour the deed of absolute sale, you shall 
enjoy the undermentioned lands, house, etc,....."" 


Hor tue sum of Rs, 14,000 a renewed 
promissiory note was executed on Septem- 
ber 24,1803 and on that renewed pre-note 
& suit was filed for the recovery of the 
amount due thereunder and sale of the 
property was also asked for in enforcement 
of the statutory charge under s. 55 (4) (b), 
T. P. Act. The learned Jadges (Miller and 
Abdur Rahim, JJ.) held that the plaintiff 
took the pro-note as security for the unpaid 
purchase money and thatthe charge was 
not extinguisbed by the taking of the pro- 
missory note, It would thus be seen that 
the facts were almost similar to those in the 
present case and thatthe said decision is 
a conclusive authority against the contens 
tion of respondents Nos. 2 and 3. The 
learned District Judge relied on the sub: 
sequent payment of Rs. 60 under the pro- 
missory note as a circumstance negativing 
the existence of charge or as a circum- 
Stance indicating a waiver. It is not pos- 
sible to understand how the payment of 
interest for detention of the money can be 
taken as evidence of a waiver of the lien, 
Even ithe statute provides for payment 


(7) (1813) M W N 826; 18 Ind. Oas, 81, 
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of interest on unpaid purchase money. In 
almost every case where a bond or promis- 
sory no'e is taken, interest will be provided 
for,. The learned District Judge was ine 
fluenced in his decision by the case reporte 
ed in Krishnaswami v. Subramania Gana- 
patigal (8) where on a similar recital as 
in the sale deed and on the consideration 
also of a payment of interest on a promissory 
note, the learned Judges took the view that 
there was a waiver of the statutory charge. 
But that case is distinguishable. In that 
case, apart from thesa two circumstances, 
there was the additional fact that though 
the sale was by two vendors, the promis- 
sory notes were executed by one vendee in 
favour of the two vendors separately, and 
the suit was brought by one vendor with- 
out making his co-vendora party, There» 
fore on the facts of that particular case 
their Lordships came to the conclusion 
which they did, It is unnecessary to can- 
vass the correctness of that decision because 
the learned Judges did not lay down any 
principle of law which is in conflict with 
the well accepied principles governing thia 
‘branch of law, because they themselves 
recognized that where a vendor takes a 
promissory note from a vendee, it does not 
‘necessarily follow that he has given up the 
statutory lien and even when a promissory 
note is given bya third person that fact 
raises no presumption that the lien has 
been abandoned. I may state that Mulla 
in his T. P. Act, Edn. 2, seems to think 
that the case ia Krishnaswamt Y. Subramania 
Ganapatigal (8) was not correctly decided. 
I have come to the conclusion that there is 
nothing in the language of the document 
or in the evidence of the plaintiff or in any 
of the surrounding circumstances which 
‘would enable the Court to say that there 
was no statutory charge or that ths 
statutory charge had been abandoned. [ 
may point out that the learned District 
Judge was of the opinion that if it were held 
there is acharge, then the plaintiff could 
not be said to have waived the charge and 
defendants Nos. 2 and 3 must be deemed to 
have notice of the exiatence of it. 

I therefore reverse the decision of the 
learned District Judge and restore the 
decree of the learned District Munsif with 
costs throughout. This judgment will not 
prevent defendants Nos, 2 and 3 from avail- 
ing themselves of such right as they may 
have under Mad. Agri. Relief Act IV of 
1938 andthe amount decreed now will be 


(8) 35 ML J 304; 44 Ind, Oas. 523; A I R 1918 Mad. 
82; 23 M L T 85. 7 L W 210; (1918) M W N 231, 
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subject to the result of any application they 
make under the said Act, (Leave to appeal 
refused.) 


N.D, Appeal allowed, 


o 


NAGPUR HIGH COURT 
Miscellaneous Oivil Oase No. 113 of 1937 
December 12,1938 
STONE, O. J. AND Boss, J, 
Seth LAXMINARAYAN—APPELLANT 
VETSUS 
Seth GHASIRAM—Opposttg Party— 
RESPONDENT 

C. P. Reduction of Interest Act (XXXII of 1938), 
s. 2—“Seeured debt” -- Attachment, if causes judg- 
ment-debt to be a secured debt. | 

In India attachment of the judgment-debtor's pro- 
perty after judgment does not create a chargeon 
attached property. If also does not create any 
kind ofa charge and consequently does not create that 
particular type of charge known as an equitable or 
judicial lien and therefore does not cause judgment- 
debt to be secured debt so as affect the interest that 
may be allowed after January 18, 1932, 

(Oase-law relied on.] 


Misc. O. Oase from decree of the Judicial 
OCommissioner’3s Court, Nagpur, in F. A. 
No, 163 of 1920 dated January 16, 1931. 


Mr. Fida Hussain, for the Applicant. 


Mr. J. Sen, with Mr. Adhikari, for the 
Opposite Party. 


Order.—This Miscellaneous Civil Case is 
connected with First Appeal No, 105 of 
1935*. 

This matter raises a point under the 
Central Provinces Rsduction of Interest 
Act (Act XXXII of 1936} which can be 
expressed as follws. 

There was in this case an attachment of 
the judgment-debtor’s property after judg- 
ment, The question is whether that causes 
the judgment debt to be a secured debt so 
as to affect the interest that may be allowed 
after the January 1.1932. “Debt” as de- 
fined by s. 2 of that Act includes a liability. 
created by a decree. “Secnred debt" is 
defined as meaning ‘‘a debt to a creditor 
from his debtor for which the creditor holds a 
mortgage, chargeorlien...... as a security for 
that debt” The argument is that an attach- 
ment, though not creating charge, creates 
what is described as a judicial lien, alterna- 
tively an equitable lien. In support of that 
argument para. 698, p. 954, Volume 20 of 
Halsbury’s Laws of Eogland (second edi- 
tion) is referred to. That paragraph runs 


*Reported ag 183 Ind, Oas. 206.—[4d,.] 
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as fi llows : 


“A lien in its secondary sense, where the person 
Claiming the lien has not got possession of the thing 
In respect of which tke lien is claimed, jie either 
judicial, equitable or statutory. Judicial liens are 
obligations established by judgments or orders of 
Courts of Justice binding the property, but giving no 
right of possession. Equitable liens are founded 
upon the consideration of a duty or implied intention 
on the part of fhe owner to make property answer- 
able for a specific claim” 


The equitable lien can be put on one 
side at onze because quite clearly as 
appears from the same volume of the same 
book, para. 714, p. 567: “An equitable lien 
may be defined as an equitable right, 
conferred by law upon one man, to a 
charge upon the real or personal property 
of another.” Admittedly an attachment 
does not create any kind of a charge and 
consequently does not create that particular 
ty pe of charge known as an equitable lien. 

But it is said that an attachment falls 
within the meaning of the term “judicial 
lien” as itis an obligation established by 
a judgment or order binding the property 
withcut givinga right to possession. Ithas 
been held—that this is recognized by 
Counsel for the appellant—in a number 
of cases that an attachment does not 
create a charge. It was observed In re 
i eae Dhar Exparte the Official Receiver 

“I do not think that an attachment in this country 
creates any charge or lien upon the attached pro- 
perty such as attaches in England upon seizure under 


a writ of fi. fa. Attachment in this country only 
prevents alienation, it does not confer any title.” 


That is an observation which is based on 
Peacock v. Madan Gopal (2), and Raghunath 
Das Vv, Sunder Das (3), a Privy Ocuxcil 
decision, and it expresses the law as well 
settled now in India and would appear to 
dispose of the argument at once, So far as 
the Judicial Commissioner's Court is con- 
cerned, the matter was considered by a 
Bench in acase reported in Seth Bansilal 
v. Kashinath (4), where it was held that 

“an attachment by itself, whether it is before or 
after judgment,does not give the attaching creditor 
any charge or lien on the property, nor does it give 
him any priority 1n respect of the property attached 
ab against the official assignee or Receiver; the only 
oe the attachment is to prevent private aliena- 

In that case the fcllowing cases were 
relied on: Haranchandra Chakrararti v. 


an 44 0O 1016; 43 Ind. Oas. 348; A I R 1918 Oal. 


(2) 29 0428;6 O WN577(F B). 

(3) 42 0 72 (80); 24 Ind. Cas, 304: AIR1914P0 
129; 41 I A 251;18 OWN 1058; 1 L W 567; 27M L J 
150; 16 ML T 353; (191) M WN 747; 16 Bom. LR 
ere F =o a A L J 154.(P 0). 

; ; 145 Ind. Oas. 695: 
„Nag. 2296 R N55. - H nner 
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Jay Chand (5), Kristnaswamy Mudaliar v. 
Official Assignee of Madras (6), In re H. E. 
Pollard (7), and T Errikulappa Chetty v. 
Official Assignee of Madras (8). 

It is ingeniously suggested that In re Prem- 
lal Dhar Exparte the Oficial Receiver (1) 
the lien that is being spoken about is the 
crdinary lien and is not concerned with 
that unusual type of lien known as the 
judicial lien, and so far as the Reduction 
of Interest Act is concerned the term 
“lien” is not defined and must be deemed 
to include any conceivable kind of lien. 
If one turns to the Pro. Insol. Act one will 
findin s.2 fe) the same sort of definition 
tbat one has inthe Reduction of Interest 
Act. There the definition is of a secured 
creditor whereas in the Reduction of Interest 
Act what we have defined is secured debt. 
In the Pro. Insol, Act “secured creditor" 
means “a person holding a mortgage, 
charge, or lien on the property of the debtor 
or any part thereof as a security for a 
debt due to Lim frcm the debtor”. The 
Cases above cited are concerned with 
Insolvency and it is permissible to apply 
the reasonizg in those cases to this case, 
but even beyond that in our opinicn judi- 
cial lien is not the same thing as that 
which arises where property is attached. 
As an exampleofa judicial lien one may 
refer to Castrique v. Imrie (9). Such lien 
arises e. g. where in a judgment in rem a 
lien is established by the judgment. It 
bas never been reld that an attackment 
creates that type ofa lienany more than 
any other kind of lien so far as Indiais 
concerned at any rate. In our opinion 
therefore this point falls and interest will 
be calculated atthe rate provided in the 
Act for unsecured debts as from January 
1, 1932. The applicant will pay the costs 
of this application fixed at Rs. 25, The 
amount of the variation in the decree 
amount caused by the operation of the 
Reduction of Interest Act will be worked 
out in office on the basis and the decree 
modified accordingly, 

D, Application partly allowed, 

(5) 57 O 122; 123 Ind. Cas. 737; A I R 1929 Cal, 
524: .Ind. Rul. (1930) Oal, 569. 

(6) 26 M 673; 13 M LJ 278. 

(73 1903) 2 K B 41;72 L J K B £09; 88L T 652: 
51 W R 483; 10 Manson 152, 

(8) 39 M 903; 32 Ind. Cas, 190; A IR 1917 Mad. 


743, 
wh ee) 4H L414; 39 LJO P 350; 22 LT 48,19 
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ALLAHABAD HIGH COURT 
First Appeal No, 73 of 1933 
: December 13, 1939 
BENNecT aND Verma, JJ. 
MATHURA DAS—PLAINTIRF— APPELLANT 
versus 
NARAIN DAS AND otagrs—Dgrenpanta 
— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 17, 30—Appellant and his Pleader not prepared 
to address Court—Appeul ‘dismissed for default’ — 
Meaning of such order in such case—Cuse, if falls 


nae 0. XXI, r. 17—~Application for restoration, if 
tes. 

Where the appellant and his Pleader are not pre- 
pared to address the Court there is no hearing and 
therefore nothing is shown to the Appellate Court 
a8 to why it should interfere with the decision of the 
Oourt below. The burden of proof is onan appel- 
lant to show that the decision which he appeals from 
was wrong and where he does not address the Oourt 
at all, there is no point raised for determination and 
it is not necessary therefore to give a decision on any 
point or the reasons for the decision. It is sufficient 
for the Court to pass an order of dismissal for default. 
Such an order does not necessarily mean that the 
appeal is dismissed for default of appearance. In 
such circumstances the order means that the appeal 
is dismissed for default of proof and not for default 
of appearance, Such a case therefore does not fall 
under O. XLI, r. 37, Civil P. O., andan application 
for restoration does not lie, 168 Ind. Oas, 1001 (1), 
dissented from. 


F. A. from an order of the District 
Judge, Jhansi, dated January 15, 1933. 


Mr. Srè Narain Sahai, for the Appellant. 


Messrs, N. P. Asthana, S. B. L. Gaur and 
K, B. Asthana, for the Respondents. 


Bennet, J.—This is a first appeal from 
an order of the learned District Judge of 
Jhansi rejecting an application for restora- 
tion of an appeal. The plaintiff appellant 
filed the suit which was dismissed and he 
appealed to the District Judge. Notice was 
issued on the appeal and December 22, 1937, 
was fixed for hearing the appeal. On De- 
cember 2], 1937, the day before the date 
fixed, an application was filed by Counsel 
on behalf of the appellant asking for a local 
Inspection. No order was passed on that 
application presumably as it was to be 
heard on the following day. On December 
22, 1937, the appeal was called at 2 P, m. 
and the learned Counsel for the respondent 
was present. Neither the appellant nor any 
of the three Counsel whose vakalatnamas 
had been filed in the appeal appeared on 
his behalf at any time on the date fixed, 
The Court waited for one hour until 3 P, M, 
and at 3 p,m. the appellant appeared in 
person and put in an application signed 
apparently by the appellant but without 
identification by any one and without the 
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signature of any Vakil. This is paper 144 O. 
Tais application asks for an adjournment 
on the ground that two of the Counsel were 
busy in other Oourts and that the third 
Counsel had been engaged the day before 
and had not prepared his arguments in the 
appeal. On this the Judge recorded an order 
refusing adjournment and st ited : 

“This application could have been made yesterday 
when my reader had to postpone other appeals tilf 
next year. It is now made at 3 p.m. after keeping 
me waiting since 2 P. M. Refused.” ee 

The Judge then passed an order dismiss- 
ing the appeal : 

“I have waited from 2to 3p. m. to hear the appel- 
lant’s Pleader, Theappeal is not a long one and 
arguments could have been heard in half an hour. 
At 3 P. Įm. I wasasked to postpone it although the 
respondent’s Pleader has been waiting all this time. 
I see no reason why postponement should be allowed 
at such short notice. Yesterday my reader was post- 
poning other appeals till next year. This one could 
easily have been postponed. The appeal is dismissed 
with costs in default.” 

Subsequently, an application was made 
for restoraticn and there was an objection 
filed by the Pleader for respondent and the 
Judge dismissed the application for restora: 
tion on the grounds given by the objection, 
These grounds were that on August 18, 
1937, the appellant had got an adjournment, 
that he had engaged three Pleaders and on 
the date fixed, December 22, 1937, none 
of these three Pleaders appeared to argue 
the appeal and the appellant himself was 
absent at tte hour when the case was called. 
This first appeal is filed, not against the 
order dismissing the appeal, but against the 
order rejecting the application for restora- 
tion At the same time, the argument which 
has been adressed to us and is contained 
in the second ground of tbe appeal is that 
the appeal in the Court below could not 
have been dismissed for default but should 
have been disposed of on the merits, This 
argument is based on the fact that the 
appellant himself appeared before the Dis- 
trict Judge had passed the order dismissing 
the appeal. The argument is thzrefore that 
O. XLI, r. 17, will not apply as r. 17 (1) 
States : 

“Where on the date fixed, or on any other day to 
which the hearing may be adjourned, the appellant 
does not appear when the appeal is called on for 
hearing, the Court may make an order that the 
appeal be dismissed.’” 


Now, if we accept the view that is urged 
by the appellant, namely, that there was 
appearance and that r. 17, does not apply, 
it follows that there can be no restoration 


or reehearing under r. 19. Rule 19, states: 

“Where an appeal is dismissed under r, 11 (2), 
or r. 17, or r.18, the appellant may apply to the 
Agpellate Court for the re-admission of the appeal; , 
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and where itis proved that he was prevented by 
any sufficient causefrom appearing when the appeal 
was called on for hearing or from depositing the 
sum so required, the Oourt shall re-admit the appeal 
eee terms as to costs or otherwise as it thinks 


Now, the dismissal could not be under 
r. 11 (2), because notice had issued and it 
was not underr. 18, because there was no 
question of failure to deposit costs of notice. 
If therefore r. 17, does not apply, then 
there cannot by any application for restora. 
tion and the present appeal against the 
order rejecting the application for restora- 
tion must fail, Some argument was made 
at this stage as to what the Court should 
have done if it is held that there was an 
appearance by the appellant before the Dis- 
trict Judge and the argument has been 
made on the strength cfaruling of alearned 
Single Judge of this Court in Mohammad 
Husain v. Chandro (1),. that the Appellate 
. Court should have gone into the merits of 
_ tke appeal and written a judgment in the 
termsin O. XLI,r.31. In the case of an 
appearance by an appellant who is not 
prepared to argue the appeal, no doubt 
the Appellate Oourt disposes of the appeal 
not under r. 17, but under r, 30, But it 
‘is difficult to follow the reasoning on which 
the learned Single Judge heldin therul- 
ing quoted that it was necessary to write 
a judgment containing the points for deter- 
minaticn, the decision thereon and the rea- 
‘sons for that decision, This ruling states 
on p. 175* : 

“The inability of the Pleader to argue did not re- 
lieve the Court of the necessity of applying its mind 
to the facts of the case and to decide it on its merits. 
A Court is not entitled to dismiss the appeal for 
‘want of prosecution’ only because the appellant, if 
he appears personally, or his Pleader, who repre- 
sents him, is, for any reason, unable to argue the 
appeal. The Court should proceed in the manner 
laid down by O. XLI, r. 30 and r. 31, Oivil P. O., 
and is bound to pronounce judgment in open Court, 
the judgment to containthe points for determination, 


its decision thereon and the reasons for that deci- 
gion.” 


Wedo not agree with this proposition, 
Order XLI, r. 20 begins : 


“The Appellate Court after hearing the parties or 
their Pleaders and referring to any part of the 
proceedings....... 4 


Where the appellant and his Pleader are 
not prepared to address the Court there is 
no hearing and therefore nothing is shown 
_to the Appellate Court as to why it should 
interfere with the decision of the Court 
below. The burden of proof is on an appel- 
lant toshow that the decision which he 


(1) (1937) A L J 174; 168 Ind, Oas. 1001; AI R1937 


_ All. 284; 1937 A LR 439;9 R A 679. 
*Page of (1937) A. L, J.—[Ed.) 
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appeals from was wrong and where he does 
not address the Court at all, it appears to 
as that there is no point raised for deter- 
mination and it is not necessary therefore 
to give a decision on any point or the 
reasons for the decision, It is sufficient for 
the Court to pass an order of dismissal for 
default. Such an order does not necessarily 
mean that the appeal is dismissed for dee 
fault of appearance, In such circumstances 
the order means that the appeal is dismissed 
for default of proof. In the actual order 
before us dismissing the appeal it is not 
stated that the appeal is dismissed for 
default of appearance. Itis merely stated 
that the appeal is dismissed for default, 
and in a portion of the order already quot- 
ed itis stated that there was an application 
for adjournment. We differ therefore from 
the learned Single Judge in Mohammad 
Husain v, Chandro (1), in holding that it 
was necessary forthe Appellate Oourt to 
write a judgment in the manner which he 
describes, but we agree with him that if 
there is an appearance for or by the appel- 
lantitis not a case of dismissal under 
O. XLI, r. 17. 

We now come to another argument 
which may be advanced by the appellant 
based on the first ground that the appel- 
lant was prevented by sufficient cause from 
appearing. Apparently this ground is an 
altesnative and implies that there was no 
appearance and therefore that O. XLI, r. 17 
(1), would apply. In that case it is neces- 
sary to see whether the appellant has 
shown that he was prevented by any suffe 
Cient cause from appearing. The grounds 
given by the appellant are that two of his 
Vakils were engaged in other Courts and 
that the third Vakil had only been engaged 
the previous day and had not made himself 
sufficiently acquainted with the record. It 
is to be noted that the appeal had already 
been once adjourned. It does not appear to 
us thet these are good grounds for allowing 
a restoration. The respondent had to attend 
Court on the date fixed with his Pleader, 
and the Pleader for respondent and the 
Ocurt waited one hour expecting some one 
to appear on behalf of the appellant. No one 
did appear to argue the case on behalf of 
the appellant and only the appellant him- 
self appeared at the late hour of 3 P. Mm. to 
ask for an adjournment. If the appellant 
had communicated to the Oourt the day 
before that he was not able to arrange for 
Counsel to appear, the Court has stated in 
its order that it would have had the case 
postponed, But the appellant took the 
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course which caused inconvenienca to every 
one concerned, 

We do not consider that there is any 
reason to interfere with the order of the 
Qourt below refusing to restore the appeal 
under these circumstances. We therefore, 
dismiss this first appeal from order with 
costs. 

s. Appeal dismissed. 


BHOPAL HIGH COURT 
Second Civil Appeal No. 20-19 of 1939 
March 13, 1939 
Mouammap AnmaD Kaan, O. J. AND 
P.O. Brept, J. 

BHAIRON PRASAD—DseenDANt— 
APPBLLANT 
Versus 


Syed AULAD HOSAIN AND ANOTHER — 


PLAINTIFE — RESPONDENT 

Civil Procedure Code (Act V of 1908), O. VI, r. 17, 
O. XXII, r. 2—Payment out of Court not certified 
—Suit for refund filed—Amendment of autt into 
one for damages, if can be allowed—Nature of such 
ure. 

Suit for the refund of money is not maintainable 
where the money sought to be recovered was paid 
out of Court to the defendant's attorney towards a 
decretal amount but the payment was not certified 
under O. XXII, r.2 ofthe Oivil P. O. Where such 
a suit is filed it can be amended into one for 
damages, if the plaintiff has still time to sue. The 
real point for determination in such a case is, whe- 
ther there is any material difference in the suit as 
originally framed and as amended later on. There 
is no such difference. Both the original and the 
amended claims are for the refund of money for 
which the plaintiff holds receipts. It is one and 
the same thing to say that the plaintif claimed 
refund because the money paid by him was not 
accounted for in the decree against him, or because 
he had suffered damages owing to its not having 
been accounted for. There is only a verbal differ- 
ence in the statements, and as a matter of fact the 
nature of the suit remains the same in both cases. 
The plaintiff's claim would be barred under s. 47 
(53 Bhopal) of the Civil P. O, if he prays for the 
uncertified payments being credited and adjusted 
in the decree against him. The nature of this re- 
mains the same whether such money is claimed by 
way of damages or as a refund. Though the pay- 
ments which are not certified according to O, XXI, 
r. 2 cannot be recognised by a Oourt executing the 
decree, evidently other Courts are not precluded frem 
doing go. 


Mr. Raghbar Dayal, tor the Appellant. 


Messrs. Qazi Azam Ali, Nasirddin and 
led Syed Mohammad, for the Respons 
ents. 


Mohammad Ahmad Khan, C. J.—This 
appeal has been filed by the defendant 
against the decision of a single judge of 
this Court. The plaintiff filed a suit for 
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the recovery of Rs. 425 on the basis of 
certain receipts. After 2%} years the plaint 
was with the permission of court amended 
so as to convert the suit for the refund 
of money into one for the recovery of 
damages. The reason for the amendment 
stated by the plaintifi was to overcome 
the legal objection that the suit for the 
refund of money was not maintainable as 
the money sought to be recovered was 
paid out of Oourt to the defendant's 
attorney towards a decretal amount but 
the payment was not certified under 
O. XXII, r. 2 of the Civil P. O. The 
defendant contends that an amendment 
which entirely changes the nature of the 
suit is not permissible under r. 17 of O. VI. 
This point was raised in the first appeal 
and has been now urged before us by 
the learned Counsel for the appellant who 
maintains that the plaintiff's suit should 
have been dismissed. 

The learned Oourt of first appeal has 
held that the amendment in question did 
certainly change the nature of the 
suit, because a suit for the refund of 
money was totally different from a suit 
to recover damages. But the amendment 
was nevertheless justified on the ground 
that the plaintiff had still time to sue, and 
if his suit was dismissed he could bring 
another suit. The amendment would save 
the parties the unnecessary trouble and 
expenses of another litigation. This argu- 
ment has been strongly attached oa the 
ground that a suit which ought to have 
been dismissed has been kept alive by 
permission to amend and this has materially 
prejudiced the defendants. It is true that 
the first suit was simply for the refund 
of money as the relief prayed for was the 
recovery of money paid by the plaintiff 
under defendant's receipts. There was no 
prayer to have the sum iu question set 
off in the decree against the plaintiff. 
The plaintiff had to file the present suit 
because the payments made out of Court 
were not legally certified and hence they 
were not accounted for in the decree. 
The real point for determination in this 
appeal is whether there was any material 
difference in the suit as originally framed , 
and as amended later on, 
there is no such difference. Both the 
original and the amended claims are for 
the refund of money for which the plain- 
tiff holds receipts, It is one and the same 
thing to say that the plaintiff .claimed 
refund because the money paid by him 
was not accounted for in the decree against 


To my mind °” 
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him, or because he kad suffered damages 
owing to its not having been accounted 
for. There is only a verbal difference in 
the statements, and as a matter of fact 
ths nature of the suit remains the same 
in both cases. The plaintiff clearly men- 
tioned that he tried his best to have these 
paymenss taken into account, but he was 
unsuccessful in every Court He actually 
paid the. decretal amount over again 
without asking any credit for the sums 
already paid. Now he contends that he 
is entitled to get back the money which 
he had admittedly paid to the decree 
holder and his attorney. The plaintiff's 
claim would have been barred under a. 47 
(58 Bhopal) of the Civil P. C.,if he had 
prayed for the uncertified payments being 
credited and adjusted in the decree against 
him, The nature of this suit remains the 
Same whether such money is claimed by 
way of damages or asa refund. Payments 
which are not certified according to O. XXI, 
r. 2 cannot be recognised by a Court 
executing the decree, evidently other Courts 
are not precluded from doing so. For these 
reasons we are of opinion that the per- 
mission to amend was rightly given.to the 
plaintiff. 

All other points argued in thig appeal 
relate. merely to such findings of facts as 
have been arrived at by the Court of 
first appeal after due deliberation. We 
have no hesitation in holding that the 
Signatures of the manager of the Court 
of Wards are forged as found by the 

learned Oourt of first appeal. The dif- 
ference between these and the genuine 
and admitted signatures of the said 
manager. is patent. The suit has been 
rightly decreed. This appeal is therefore 
dismissed with costs. 


P. C. Birdi, J.—I agree. 
De Appeal dismissed, 


a 


RANGOON HIGH COURT 
First Appeal No. 49 of 1939 
January 4, 1940 
. _ ,. Mya Bo ana Moszty, JJ. 
U MAUNG MAUNG AND aNoTagr— 
, - APPELLANTS 
l versus 
: U NYO anp OTHERS—RESPONDENTS 
, Civil Procedure Code (Act V of 1908 , 8. 24— 
Mortgage sust or its execution proceeding transfer- 
red by High Court from one Court to another harv- 
ang no territorial jurisdiction—Transferee Court, 


‘tf. can order sale of property lying outside it 
territorial jurisdiction, T'Y tyeng outside ite 
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It is not necessary that a Oourt to whicha suit 
is ‘transferred’ in the proper sense of the word,’ 
(i. e., transferred by the High Oourt under s. 24 
of the Code) should have concurrent territorial 
jurisdiction andthe High Oourt may traosfer a 
suit to a Oourt which has pecuniary jurisdiction, 
though it may not have territorial jurisdiction to 
try the suit. Where therefore, mortgage suit or its 
execution proceeding is transferred under s. 24 of 
the Civil P. O., by the High Court to a Court 
which has otherwise no territorial jurisdiction, the 
Oourt can order sale of the property lying outside 
its local territorial jurisdiction, 146 Ind. Oas. 966 
(1), relied on. 


F. A. against the order of the District 
Court, Thayetmyo, in Civil Execution No. 1 
of 1938. 


Mr. Hunoose, for the Appellants. 
Mr. U Tun Aung, for Respondents Nos. 4 
and 5. 


Mosley. J.—This is an appeal by the 
decree-holder in Oivil Execution Oase 
No. 1] of 1938 of the District Court of 
Thayetmyo. It arises out of a mortgage . 
suit which was Civil Suit No, 8 of 1938 
of the District Court of Magwe and was 
also called Oivil Execution Case No. 2-M 
of 1938 of the District Court of Magwe. 
The proceedings were transferred for execu- 
tion to the District Court of Thayetmyo 
at the instance of the District Judge of 
Magwe. In execution the decree-holder 
sought to bring to sale certain properties 
under a final mortgage-decree. The judg- 
ment-debtors raised the untenable objection 
that the District Judge, Thayetmyo, had 
no territorial jurisdiction to order the sale 
of properiies situated entirely in Magwe 
District. It would appear that the judg- 
ment-debtors and the District Judge had 
confused the two meanings of the word 
“transferred” which in this connection are 
the transfer of a suit by a High Court toa 
District Court which had no territorial 
jurisdiction to try the suit or execution pro- 
ceeding, and an execulion proceeding, which 
is sent or in that sense of the words, 
transferred or transmitted for execution by 
one District Court or by one Civil Court in 
a district to a Civil Court in another 
district. In the latter case a Courtto which 
a decree is sent for execution or transferred 
in that sense for execution under s. 38 of 
the Oode has no jurisdiction to execute a 
decree where the property is outside the local 
limits of its jurisdiction. But where the suit 
or execution proceeding is transferred under 


'B. 24 of the Code by the High Court to a Court 


which has otherwise no territorial jurisdic- 
tion, matters are naturally entirely different. 
It would never have been argued, if the morte 
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gage suit ilself had been transferred to 
the Thayetmyo Court that the Thayetmyo 
Court would have no jurisdiction t^ order 
the sale of properties in Magwe District 
and the situation is exactly the same if 
the execution proceeding itself is transferred 
to the Thayetmyo Court, 

The learned District Judge quoted four 
lines of Mulla's Commentary on s. 38, 
If the learned District Judge had looked 
one line further he would have come to 
Ex. 1 where the same commentary says 
that the rulings quoted have no appli- 
cation to decrees for the enforcement of 
mortgages of immovable propsrty. How- 
ever that is really not in point. The 
point is that it is mot necessary that a 
Court to which a suit is ‘transferred’ in 
the proper sense of the word, (2. e. trans- 
ferred by the High Court under s. 24 of 
the Code) should have concurrent territorial 
jurisdiction and the High Court may transfer 
a suit to a Court which has pecuniary juris- 
diction, though it may not have territorial 
jurisdiction to trythe suit: sea Allahabad 
Bank Ltd., Lahore v. Raja Ram (1). For 
these reasons this appeal will be allowed 
with costs, Advocate’s fea Rs. 3f and the 
District Court will be directed to proceed 
with execution. It should pass proper 
orders in due course ag to the sale of the 
property, and if the property is sold it can 
have the properly sold by its own officers 
or (what would appear to be far more 
convenient) have the property sold under 
its directions by the bailiff of the District 
Court of Mag we. 


Miya Bu, J.—I agree, 
8. Appeal allowed. 


(1) 14 L 779; 146 Ind. Gas. 966; A IR 1933 Lah. 
671; 35 P L R 124; 6 R L 295, 





MADRAS HIGH COURT 
Second Appeal No. 599 of 1935 
January 26, 1939 
STODART, dJ, 
ARYAKKANDI KUNHI KANNAN—. 
ÀPPELLANT 
versus 
KOTTIAH VAZHAYIL DEVAKI 
AND OTARRS-—— RESPONDENTS 
Limitation Act (IX of 1808), as. 6, 7—Gift by A, B 
and O as existing members of tarwad—O, minor—B 
subsequently becoming karnavan—Suit by O to set 
aside gift, within three years of attaining majority— 
S.7, held did not apply—B and O held not jointly 
entitled to file sutt. 
Section 7, Lim. Act, is a disabling section. 
Section 6 confers on persons who are entitled to pro- 
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perty or interests in property and who ara incapacit 
tated from suing out their rights in Court, the right 
to file suits within a reasonable period after the 
incapacity hag disappeared. Section 7, 80 far as it 
takes away that right, must be strictly construed 
and befors dismissing the suit of a minor which Js in 
time within the meaning of s. 6 the Oourt should be 
quite certain that the disabling provisions of 5.7 
apply to his case, 

A (karnavon) and B and C as existing members of & 
tarwad executed a deed of gift. C was minor. On 
the death of the karnavan B became the karnavan. 
O brought a suit within three years of his attaining 
majority, to set set aside the gift : 

Held, that s.7 did not apply as O and B were not 
jointly entitled to file a suit of thie nature because 
B in addition to pleading that he wasa junior 
member of the tarwad, would have had to plead 
that his consent to the gift was not voluntary but 
had been obtained by illegal means. The title of B 
and title of O were not joint but separate and dis- 
tinct. B could not have, within the meaning of s. 7, 
Te a discharges without the concurrence of 


S. A. against the decree of the Sube 
Judge, Tillicherry, in A. 8. No. 40 of 
1933. 

Mr, P. V. Raghavan, for the Appellant. 

Messrs, V. Ramaswami Ayyar and N,G. 
Krishna Iyengar, for the Respondents. 


Judgment.—This second appeal involves 
the decision of an interesting question of 
law. The appeal arises out of a suit to sat 
aside alienations of property belonging to a 
Malabar tarward and to recover proparty, 
There were three such alienations, but at 
the hearing of this appeal only one remains 
in controversy, nanely a gift to certain 
persons evidenced by a registered gift 
deed Ex. A inthe suit. The persons who 
executed that deed were Aryakandy 
Kotiah. Kannan executing it as karnavan 
of the tavazhi, secondly his niece Aryake 
andi Kunhimanhi and lastly Kannan 
purporting to execute it on behalf of 
Kunhikannan, the present plaialiff, who was 
then a child of four years, That gift in 
form is a gift by allthe existing members 
of the tarwad or tavazhi. Kannan described 
in this document as the karnavan died in 
1919 andhis niece Kunhimanhi was left in 
sole management of the tarward property. 
The plaintiff came of age in 1927 and he 
fled the suit now under appeal in 1930 
within three years of his attaining majority, 
He files the suit in the capacity of karnavan 
of the tarwad and he impleads as defen ~ 
dant No.1] hisaunt Kunbimanhi as being 
the only other member of it aad the suit 
is, as Ihave said, to recover the property 
on behalf of the tarwad. Bath the Courts 
have held that the gift as such ‘could not 
be supported, but in the lower Appellate 
Court the learned Subordinate Judga, 
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differing from the trial Court, held that the 
plaintiff's suit was barred by time, The 
second appeal is that the lower Appellate 
Court was wrong. 


The gift was taken as having been effected 
on the date of Ex. A, namely on January 
14, 1913 and the time for filing a suit 
was taken as being 12 years in accordance 
with. the provisions of Art. 142, Lim, 
Act, the suit therefore should have been 
brought before January 14, 1925. But on 
thet date the plaintiff was, as [ have 
explained, a minor and under s. 6, Lim. 
Act, he was entitled to bring the suit with- 
in three years of his attaining majority. 
There is no dispute about that. Other 
things being equal, the provisions ofs. 6, 
Lim, Act, certainly apply to the plaintiff, 
But the learned Subordiuate Judge has 
held that the plaintiff's case is governed 
by s. 7. In other words, this was a case 
where there was a person entitled to institute 
the suit jointly with the plaintiff who 
could give a discharge without the con- 
currence of the plaintiff, That person 
according to the learned Subordinate Judge 
is no other than Kuuhimanhi, the aunt of 
the plaintiff, who was a party to the gilt 
deed, and who admittedly took no steps to 
set it aside, 


The ground of this appeal is two-fold. 
First, Kunhimanhi having herself executed 
tke gift deed could not bring the suit on 
the same title as the plaintiff. She could 
not fle a suit ss a junior member of the 
tarwad to set aside an alienation made 
by the karnavan without ber consent, She 
would have had to plead in addition that 
ber consent had been obtained by force or 
fraud or in some other way sufficient to 
avoid the contract so faras she was cone 
cerned. The second argument is that 
Kunhimanhi could not give a discharge 
within the meaning of s. 97, Lim, Act, 
without the concurrence of the plaintiff. I 
agree with the learned Counsel for the 
appellant in respect of the first g-ound. I 
do not see how Kunhimanhi and the plain- 
tiff can be held to be jointly entitled to 
file a suit when the position of Kunhimanbi 
yelative lo this gift is entirely different 
from that of the plaintiff. That tomy mind 
is the fundamental difficulty with which 
the respondent is faced in endeavouring to 
apply to the case the provisions of s. 7%, 
Learned Counsel for the respondents 
contends however that in 1919 Kunhimanhi 
became the Karnavathi herself and in that 
capacity, ignoring altogether the fact that 
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she had joined inthe gift, she could have 
filed a suit to set it aside. i 

No case is cited in support of this in- 
teresting contenticn. There are cases in 
which jt has been held that the position of 
a karnavan in a Malabar tarwad is not 
analogous to that of a trustee and I should 
hesitate to sey that the karnaran in all 
cases has the power which a trustee has 
under the common law of suing to prevent 
injury to the trust property even when 
that injury has been caused by his own 
act, But taking the proposition as it stands, 
namely that when a person comes into 
the position of a karnavan he can sue to 
get aside ‘his contract made before he 
attained that position, without pleading 
that his consent was obtained by illegal 
means, there is, as { have said no authority, 
and I think that such authority would be 
available if the point had ever been decided 
in the sense contended for by the learned 
Counsel for the respondent. Aiter all, 
much property is held in this country by 
senior members of Hindu families represente 
ing not only themselves but the junior 
members who have a joint interest in the 
property. If a suit had ever been Gled by 
a family manager to set aside his own act 
done before be became the manager and 
ifthat suit had been decided in his favour 
otherwise than on the ground that he had 
been illegally induced to do the act the 
ease I think would have reached one or 
other of the High Courts and would have 
been available in the law reports, On this 
first point therefore I hold that the plain- 
tif and Kunhimanhi were not jointly 
entitled to file a suit of this nature because 
Kunbimaphi, in addition to pleading that 
she wes a junicr member of the tarwad, 
would have had to plead that her consent 


to the gift was nct voluntary but had 
been obtained by illegal mesns. The 
learned Subordinate Judge thought that 


because a suit of this nature could be filed 
by Konbimanhi, therefore she was jointly 
entitled within the meaning of s. 7 along 
with plaintiff to fle a suit to set aside this 
gilt.. My finding on that point is that I 
am in entire agreement with the learned 
Counsel for tLe appellant that so far as the 
capacity to file a suit is concerned, the 
title of Kunhimanhi who executed the 
document and title of the plaintiff who was 
not a party toit are not joint but separate 
and distinct. 

The second ground is I think even more 
cogent, It is contended by learned Counsel 
for the appellant that Kunbimanhi ‘could, 
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not have, within the meaning of s. 7, 
given a discharge without the concurrence 
of the plaintiff. The expression "giving 
a discharge” must I think mean with 
reference to the facts of this case” remaining 
silent until the time to question the gift 
by suit had expired” There is no doubt 
that Kuohimanhi did this but, as contended 
by the learned Counsel for the appellant, 
in doing so she cannot be held to have 
acted with the concurrence of the plaintiff 
nor can her failure totake the necessary 
action be regarded by iteelf as sufficient to 
perfect the title of the donees. In-the case 
reported in Ganga Dayal v. Mani iam (1) 
it was held that as between two brothers in 
a joint Hindu family the elder by failing 
to file a suit to set aside an alienation had 
not thereby given a discharge which was 
binding on his younger brother, It was 
held ov the contrary that the latter was 
entitled to sue under s. 6, Lim, Act, with- 
in three years of his attaining majority. 
The learned Judges in that case (Richards 
and Griffin, J3.) held that the elder brother 
was not capable of giving a discharge 
without the concurrence of the younger and 
if I may say so with great respect, {I 
agree with those Judges. Where there 
are joint owners of property each teing 
entitled to the whole equally with the 
others, I do not see how the negligence of 
one can take away the statutory rights of 
the rest. The Privy Council to which the 
case just cited was appealed have not 
discussed the point in any detail, The 
respondent did not appear in the Privy 
Council and the decision was “on the ques- 
tion of limitation their Lordships concur 
with the High Ooort,’’ A case has been 
cited of a Bench of this Court consisting 
of Sadasiva Iyer, J., as hethen was and 
Napier, J., in which the former construed 
gs. 7, Lim. Act, in the sams sense as the 
learned Subordinate Judge has done here. 
That case was even stronger than the 
present case. Defendant No, 1 in that case 
had executed the document as the karnavan 
of the tarwad and Sadasiva Iyer, J. held 
that provided that he alleged that his 
consent was fraudulently obtained he could 
have filed the suit to set aside the aliena- 
tion and on that account must be deemed 
to be a person jointly entitled with the 
plaintif who was a junior member of the 
tarwad. 

Napier, J. did not agree with that 
opinion and it is nob apparent how the 
question under s, 7, Lim. Act, came io be 

(1) 31 A 1&6; 1 Ind, Oas, 824; 6-A L J 62. 
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discussed by Sadasiva Iyer, J., forit was 
not necessary to the decision of the case. 
With great respect I find it impossible to 
concur in that opinion. Section 7, Lim, 
Act, ia a disabling section. Section 6 con- 
fers on persons wko are entitled to property 
or interests in property and who are in- 
capacitated from suing out their rights in 
Court, the right to file suits within a 
reasonable period after the incapacity has 
disappeared. Section 7,80 far as it takes 
away that right, must I think be strictly 
construed and before dismissing the suit 
of a minor which is in time within the 
meaning of 5.6 the Court should be quite 
certain that the disabling provisions of 
s.7 apply to his ease, The second 
appeal in respect of the gift evidenced by 
Ex. A is allowed, In other respects the 
appeal has not been pressed and it is 


dismissed. Hach party will bear hie or her 
own costs throughout. Leave to appeal ig 
granted, 

Ns. Order accordingly. 


acne 


RANGOON HIGH COURT 
Civil Revision No. 266 of 1939 
December 12, 1939 
Mostpy AND SHARPER, JJ. 
K, A. N. KONAR AND oTHERS— 
APPLIOANTS 


VETSUS 


K. A. M. KONAR AND orarrs— 
RESPONDENTS 

Hindu Law—Partition—Suit by father for parti- 
tion against his brothera—Whether effects separa- 
tion of son's interesi—Minor son, if can claim 
separation in such suit. 

Under Hindu Law of Mitakshara in a suit for 
partition between brothers, of an ancestral estate, 
there is mo presumption of separation between one 
member of the family and his descendants at separa- 
tion, Therefore, the father's suit for partition 
against brothers does not operate to separate from 
the father’s interest the sons’ interest, which re- 
maing joint and a portion of the ancestral estate 
obtained by the father at partition. It would not 
pe for the minors’ benefit to separate from his 
father, and this claim cannot be raised in thig 
suit onhis behalf. Where the father is not wasting 
the property or setting up an exclusive title him- 
self, or otherwise denying the minor's rights or 
declining to provide for the minor's maintenance, 
The usual rule is that the family estate ig better 
managed in union than when split upand distri- 
buted among co-parceners, ani this is especially 
true in the case of 8 minor who cannot manage or 
suparvise the management of his own share. 


O, R. against the order of the District 
Oourt, Insein, dated July 5, 1939. 


Mr. Clark, for the Applicants. 
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Messrs. Wellington and Ganapathy, for 
Respondents Nos. 1 and 2 (a) (b) (e) 
respectively. 

Mosley, J—The plaintiff, respondent 
No, 1, K. A. M. Konar, a Tamil Hindu, 
filed a suit for partition and accounts of 
his joint family ancestral estate against 
applicant No. 1 in this revision matter, 
K. A. N. Konar, bis eldest brother and 
manager of the estate, another brother, 
K. A. R. Konar, and the children of these 
iwo brothers and the plaintiff also made his 
own three minor children, two daughters and 
a son, respondents Ncs. 2 (a), 2 (b) and 
(e`, pro forma parties to the suit, The 
plaintiffrightly claimed partition and posses- 
gion of a one-third share in the estate, that 
being the share of himself and his minor 
children. The plaintifi’s second wife, the 
stepmother of these minor children, was 
made guardian- ad-litem for them. Defen- 
dant No, 1, the present applicant, tried 
to raise a plea, which the guardian-ad- 
litem of the minors did not raise, that the 
plaintiff should not have claimed” the 
ghare of his minor son, and he therefore 
applied for removal of the step-mother 
as guardian-ad-litem in order that this 
might be done on the minor's behalf. This 
application was rejected, and that order 
of rejection is now the subject of the pre- 
sent application in revision. The suit for 
partition was instituted in July 1938 and 
the defendants have been allowed unneces- 
' sarily to delay the progress of the suit, 
I can only construe the application to 
remove the step-mother as guardian-ad- 
litem as part of those delaying tactics, 
The parties are governed by the Mitak- 
shara law. It is quite clear and settled 
law that in a suit for partition between 
brothers of an ancestral estate there is 
no presumption of separation between one 
member of the family and his descendants 
at separation: see on this Mulla’s Princi- 
ples of Hindu law, Edn. 8,5. 328, p, 400, 
and the decision of their Lordships of 
the Privy Council cited there, Hari Baksh 
y. Babu Lal (1), and the other authori- 
ties cited there. As is also said in Mayne's 
Hindu Law, Edn, 10, s. 278, pp. 355, 357: 

“Where ancestral property has been divided be- 
tween several joint owners, there can be no doubt 
that if any of them have issue living at the time 
of the partition, the share which falls to him will 
continue to be ancestral property in his hands, 

(1) 51 1 A 163; 83 Ind. Oss, 418; A I R 1922 PO 
128; 5 L 92; 22 A LJ 254; 34 ML T 70;2830W N 
953: 20 L W 408; (1921) M W N 650; 26 Bom, L R 


1108; 47 M LJ 938;51 0163,1 LO 437;LR5 A 
(20)113;10 Q&A LR 1474; 10 WN534 
(P 0). > 
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as régards his issue, for their rights had already 
attached upon it, and the partition only, cuts off 
the claims of the dividing members. The father 
and his issue still remain joint : z 


See other authorities cited at Note (n) 
at p. 356: see also Mulla, s. 223, p. 242, 
and authorities cited there, It is evident, 
then, that the father’s suit does not 
Operate fo separate from the father's 
interest the sons’ interest, which remains 
Joint and a portion ofthe ancestral estate 
obtained by the father at partition. It 
19 then contended that it would be for 
the minor's benefit if he separated from 
his father, and that this claim can be 
raised in this suit on his behalf. For 
the cireumstances under which a minor 
Co*parcener can sue for partition see Mayne, 
8. 427, p. 440, and Mulla, s. 308, p. 378. 
There is no question in the present case of 
the plaintiff wasting the propeaty or setting 
up an exclusive title himself, or otherwise 
denying the minor's rights or declining to 
provide for the minor’s maintenance, It is 
argued that it would be in the minor's 
interest to separate merely because his share 
if he does not separate, will be diminished 
if and when his step-mother bears other 
children. But, of course, this is not a 
circumstance which the Court can take into 
account. The usual rule is that the family 
estate is better managed in union than 
when split up and distributed among co- 
parceners, and this is especially true in the 
case of a minor who cannot manage or supers 
vise the management of his own share. 
This appeal will accordingly be dismiss» 
ed with costs. Thefather and the minor 
children have been .Separately represented, 
and there will be an Advocate’s fee in 


each case of four gold mohurs. The 
hearing of the suit now be expedited. 
Sharpe, J.—I agree. 
S. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No, 221 of 1935 
January 10, 1939 
KING AND ABDUR RAHMAN, Jd. 
SITHALINGA OCHETTY—APPELLANT 
versus 
ARDHANARI OCHHITY AND oTHERS— 
RESPONDENTS 

Guardian and ward— Motker consenting to pur- 
chase by minor's uncle of immovable property with 
minor's money — Mother, whether can sueas next 


friend on behalf of minor to avoid effect of pur- 
chase—-Guardians and Wards Act (VIII of 1890) 


4¥40 


8.27—Guardian's power to purchase immovable pro- 
perty for his ward—Trusts Act (II of 1882}, ss. 94, 
95, 20—Guardian, if always comes within purview of 
8.95, ° 

It is not permissible to allow the minor to be pre- 
jadiced by the mere fact that his widowed mother 
brings a suit as his next friend to avoid the effect of 
the purchase of the immovable property with minor’s 
money by his uncle, though she had consented to 
the transaction and had a knowledge of it. 

A guardian although he occupies a position which 
is fiduciary in character cannot be held to be 
debarred from acquiring immovable property on 
behalf of his ward. The only standard by which he 
has to be judged isthatof a prudent man who is 
acting carefully with his own money. Inre 
Casaumali Javurbhai Pirbhai (1), referred to. 

A guardian may fall within the scope of s. 94, 
Trusts Act, but he cannot be held in every case to 
come within the purview of s, 95 ofthe Act, so as 
to makethe provisions contained in the Guardians 
and Wards Act to be inoperative and useless. A 
de facto guardian is not bound to invest moneys 
belonging to the minor into securities provided by 
- e, 20 of the Act, but is justified in purchasing pro- 
perty for the benefit of the minor 17 Ind. Cas. 597 
(2), 99 Ind, Oase. 763 (2) and 15? Ind, Oas. 739 (4), 
not followed. 


A. against decree of the Sub-Judge, 
Coimbatore, in O. S. No, 228 of 1933. 


Mr. K. S, Sundaram for Mr. C. S&S. 
Venkatachariar and Mr. D. Ramaswamy 
Ayyangar, for the Appellant. 


Messrs. M, Patanjalt Sastry and V. Sam- 
bandham Chetty, for the Respondents. 


Abdur Rahman, J.—The only question 
which arises for decision in this appeal is 
whether the minor plaintiff appellant was 
bound to accept 1 acre 24 cents of wet 
lands purchased by his uncle Sinnia Chetti 
on November 14, 1927 for a sum of 
Rs. 2,950 out of the money belonging to 
the aforesaid minor. The circumstances 
in which Sinnia Oheltti came to be in 
possession of the minor’s funds may be 
briefly stated. Sinnia Chetti and his 
brother Palaniswami Ohetti were joint till 
March 1920 when a partition was effected 
between them. Palaniswami Chetti died on 
December 2, 1921 leaving a pregnant widow 
and a daughter. Sinnia Chetti appears to 
have been then asked by the other mem- 
bers of his family as well as that of the 
widow's to take charge of the properties left 
by Palaniswami and look after the existing 
daughter, the widow and the child when 
born (Ex. 3). The widow subsequently 
gave birth to a son, who is the present 
plaintiff. In accordance with the arrange- 
ment arrived at shortly after Palaniswami’s 
death, Sinnia Ohetti took possession of the 
property left by his deceased brother, col- 
lected its income and continued to do so 


SITHALINGA OBRTTY y. ARDHANARI OHRTTY (MADR.,) 


171 


up till 1930 when Łe died. It was during 
this period, ¿ e., in 1927 that the land in 
dispute was purchased by him from out 
of the minor's money which he had with 
him (Hx. 1). 

It has been admitted by the widow in 
her statement as a witness on behalf 
of the plaintiff that she and her father 
‘fused to go to Sinnia Chetti once in a year 
or six months and ask him for accounts 
and see them." These accounts were filed 
in Court by defendant No, 1, who is the 
eldest scn of Sinnia Chetty and after going 
through them and on a Consideration of the 
other evidence in this case the learned Sub- 
Judge came tothe conclusion that the land 
was purchased by Sinnia Chetti with the 
widow’s knowledge and consent, This 
finding has not been challenged before 
us although the learned Counsel for the 
appellant has tried to show that the ccn- 
sept could not be said to haye been 
validly given as the facts that a sum of 
Rs, 2,000 was not paid by Sinnia Ohetti to 
the vendor at the time when the purchase 
was made and that a promissory note for 
Rs. 2,000 executed by him, å. e» Sinnia 
Ohetti, was given in part payment were 
deliberately withheld from the widow, 
The non-disclosure of these facts was ime 
material in our opinion as it is quite possi- 
ble that Sinnia Chetti may not have found 
it convenient at the moment to pay the 
money in cash and being a man of means 
the vendor was willing tə accept a promis- 
sory note executed by him instead. The 
evidence on the record shows that the 
promissory note was duly discharged by 
Sinnia Chetti within about two months of 
its execution. Nothing else has been sug- 
gested to indicate that any material fact 
regarding the land to be purchased wag 
kept back from the widow. The land 
was expected to bring a return of 51 per 
cent, on the money paid for its purchase 
and did so in 1928. There seemed to be 
nothing imprudent in the purchase of the 
land at the time. But for a subsequent 
depression in the value of immovable pros 
perties, this transaction would never have 
been questioned. Having regard to the 


nature of the transaction and in the absencee 7 


of any other suggestion we must find that 
the consent given by the widow was free 
and valid. 

The learned Counsel for the appellant 
however contends that inasmuch as Sinnia 
Ohetti’s legal position was either that of 
a constructive trustee or of a trustee de son 
tort it was incumbent upon him to invest 
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the minor's money only in one of the 
securities authorized bys. 20, Trusts Act, 
and the factum of the widow's consent to 
the purchase of land in dispute was wholly 
immaterial. The question to decide is if 
this is so. Before examining this conten- 
tion it might be more convenient to dispose 
of an objection raised by Mr. Patanjali 
Sastri towards the end of his arguments. 
He urged that as the present suit had 
been filed by the widow as a next friend of 
her minor son in spite of her consent if was 
not open to him to attack the purchase of 
the land and the suit is therefore liable 
to be dismissed or at ali events stayed until 
the minor who is said to be of 16 years of 
age, attains majority. No objection appears 
to have been taken in the Oourts below 
that the widow was sot fully competent 
to represent her minor son and in the 
absence of any such objection, if seems to 
me impossible to give effect to this conten- 
tion, The legal effect of plaintiff's mother's 
consent given at the time of the purchase 
of the land in dispute has got to be decided 
and it is not permissible in our opinion 
to allow the minor to be prejudiced by the 
fact that she has brought the suit as a 
next friend on his behalf. It is the minor 
who is the plaintiff in the suit and not his 
next friend although on account of his 
disability, he is authorized by law to 
institute the suit through a next friend. It 
is the minor's rights after all and not those 
of his next friend which have to be adjudi- 
cated in this case. This objection has 
therefore no force in our opinion and must 
be disregarded. 

This brings us to the consideration 
of the main question involved in this appeal. 
It cannot be disputed, indeed it was admit- 
ted by the learned Counsel for the appel- 
lant that the mother was & de jure guardian 
of her minor son. What then was the real 
position in which Sinnia Chetti stood in 
relation to the minor? It was conceded 
in the written statement that Sinnia Obetti 
was liable to account for the period during 
which he was in possession of the estate 
left by his brother. This would to a great 
extent, as pointed out by Mr. Venkata- 
echari, go to show that the capacity in 
which Sinnia Ghetti was acting was more 
or less of a guardian and hence as declar- 
ad in s. 20, Guardians and Wards Act of 
1890, fiduciary. But is that enough to 
bring him under the stringent provisions of 
B. 20, Trusts Act? Is itimpossible for a 
guardian to, purchase immovable property 
for his ward? Learned Counsel for the 
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appellant relied op an order passed by 
Scott, J., in In re Cassumali Japurbhai 
Pirbhai (1) where that learned Judge 
refused to permit a guardian to invest 
moneys belonging toa minor in the purchase 
of lands on the ground that the proposed 
investment was not one which a trustee 
was under the provisions of s. 20, Trusts 
Act, authorized to make, This may have 
been so and a Court may be justified in 
refusing in the circumstances of a particular 
case to sanction an investment in a security 
not authorized by the Trusts Act; but 
could it not do so, if it were inclined to 
permit such an investment? The learned 
Judge had in deciding the case only 
observed that a Court should ordinarily be 
guided by the rules embodied in the 
Trusts Act in sanctioning changes in the 
investment of the minor's property. The 
words in gs. 27, Guardians and Wards 
Act (VIIL of 1890) are general and a 
guardian is bound to deal with the pros 
perty of his ward as carefully as a man of 
ordinary prudence would deal with it if 
it were his own and may subject to the 
provisions of Oh, 3 of the Act do all 
acta which are reasonable and proper not 
only for the realization and protection 
but also for the benefit of the property of 
which he is a guardian. Trevelyan in his. 
well-known work on Minors expresses his 
opinion at p. 170 (Edn. 5) that a guardian 
was entitled to invest money belonging 
to his ward in the purchase of immovable 
or other property. 


A reference to s. 50, Guardians and 
Wards Act, may not be out of place, Under 
that section the High Courts have been 
empowered to make rules which are Consis- 
tent with the Act and sub-cl. (A) of that 
section provides that they may do s80 asto 
the securities on which money belonging 
to wards may be invested. If the Courts 
were not authorized to permit the invest: 
ment of minor's moneys in any securities 
other than those anthorized by s. 20, Trusts 
Act, the Legislature, we take it, could say 
so without any difficulty and the power 
conferred on the High Courts to frame rules 
would have been meaningless and in any 
case unnecessary. A perusal of the defini- 
tion of “guardian” in s. 4 of the Act would 
show that the provisions of the Act are not 
confined to guardians who have been ap- 
pointed or declared to be such by a Cour 
but that a person who is not appointed ot: 
declared to be a guardian would also be 


(1) 30 B 591; 8 Bom, L R883 
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governed by its provisions. It is interesting 
to observe that the language employed by 
the Legislature in s. 27, Guardians and 
Wards Act,and in ss. 15 and 36, Trusts 
Act, is almost identical. The conclusion 
seems to be therefore irresitible that a 
guardian although he occupies a position 
which is fiduciary in chacacter cannot be 
held to be debarred from acquiring immove 
able property on behalfof his ward. The 
only standard by which he has to be judged 
is that of a prudent man who is acting 
carefully with his own money. If a guardian 
is found to have acted according to this 
standard he must be held to have doneall 
that was required of him. Ws are thus of 
Opinion, that if the minor's mother had 
acquired this property which fetched 54 
per cent. at the time when this was pure 
chased, heract could not be characterized 
as that of an imprudent person acting care- 
lessly, 

It was however argued by the learned 
Counsel for the appellant that Sinnia Ohetti 
in having obtained possessicn of the pro- 
perty belonging to the minor must be held 
not only to fall within the ambit of s- 94, 
Trusts Act, but should algo be held to come 
under the provisions cf s, 95 of the Act 
and would thus be obliged to invest the 
moneys belcnging to the minor in the secu- 
tities sanctioned bys, £0 of the Act. It 
may-~be that a guardian would fall within 
the scope of s. 94, Trusts Act, but he could 
not be held in every case to come within 
the ‘purview of s. 95 of the Act. The 
argument overlocks the important words 
“so far as may be” which occur in that 
section, If a guardian, asfcund above, is 
held entitled to purchase immovable pro- 
perty under s. 27, Guardians and Wards 
Act, shall we be justifed in construing 
s. 95, Trusts Act, in such a manner as to 
make tke provisions contained in the Guar- 
dians and Wards Act to be inoperative and 
useless? It is only to provide for such cases 
in our opinion, that the werds “so far as 
may be’ have been usedin s.95, Trusts 
Act. In this view, the cases such as Tiru- 
patiryudu Naidu v, Lakshminrasamma (2) 
Vrandavan v. Parshotham (3) snd Peer 
Mohideen Rowther v. Asia Bivi (4), have no 
application and need not be considered in 
any detail, We are tLerefore cf opinicn that 


(2) 38 M 71; 17 Ind. Cag. 597; A IR1916 Mad. 
FA 23 M L J 599; (1912) M W N 1237; 12M LT 


Ko 28 Bom. L R 148); 99 Ind, Oas, 763; A IR 1927 
-Dom, ; 

(4)67 M L J 563; 152 Ind, Oas. 759; AIR 1934, 
Mad, 686; 7 R M 282, 
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even if Sinnia Ohetti were held to be en- 
titleda de facto guardian of the minor 
plaintif-appellant, he would be justified 
in purchasing the property for his, è. e., the 
minor's benefit. 

This is however not all. The facts which 
have been stated above go to show that 
Sinnia Oheiti was not acting as a guardian 
on behalf of the minor but was functioning 
as an agent on behalf of the minor’s mother 
and de jure guardian, and that his accounts 
were being regularly scrutinized by the 
minor's legal guardian with the assistance 
of her father. If this is the correct legal 
position in which Sinnia Chetti was placed, 
his only duty would be to act according to 
her instructions or with her consent. Since 
it has heen found that the land in suit was 
purchased by him with his principal’s con- 
sent, he cannot be blamed and at all events 
not held to be liable for his action in 
acquiring the property. The legal guardian’s 
consent- would therefcre be a complete 
reply to any action taken by the minor 
against him. The appeal must for the above 
reasons fail and is dismissed with costs. 


N.-D. Appeal dismissed. 





CALCUTTA KIGH COURT 
Criminal Appeals Nos, 339, 343 and 346 
of 1939 
February 5, 1910 
BARTLEY AND LODGB, JJ. 

Syed YAWAR BAKHT CHOWDHURY anp 
CTAERS—A PPRLLANTS 
VETEUS 
EMPHROR—Opposire PARTY 

Criminal Procedure Code (Act V of 1898), s. 279 (1) 
—Objection to selected juryman—Decision of Court 
on, if appealable—Penal Code (Act XLV of 1860), 
gs. 109, 467, 120-B—Charges framed under s. 120-B- 
467 and s. 467-109—Charge under ¢. 120-B-467 
cancelled for want of sanction under s. 196-A, 
Criminal Procedure Code (Act V of 1898)~Accused, 
if can be convicted under s. 467-109—Criminal trial 
—Punishment—Servant acting under orders of 
master. 

Where the Court decides that no presumed or 
actual partiality in the juror has been made out, 
that decision is absolutely final and cannot be chal- 
lenged in appeal If, however, a Court were to 
find that some presumed or actual partiality in 
the juror had been made out, but in spite of this 
finding were to overrule the objection, the decision 
of the Court overruling the objection might per- 
haps be challenged in appeal |p. 176, col. 1.] 

Where accused are charged under s. 120-B-467, 
I. P. O., with the offence of conspiring to forge a 
valuable security and subsequently an additional 
charge is framed, of abetment under s. 467-109, 
I. P.O’, andafter recording all the prosecution 


evidence the charge under s. 120-B-467 is cancelled: 


174 
for want of sanction required by s 196.A, Orimi- 
nal P. oO the Oourt can convict the accused under 


A servant acting under the direct orders of hia 
master should not be punished as severely as the 
latter. [p. 177, col. 2.} 


Messrs. N. K. Basu, Hamidul Hug (in 
No. 339); S. K. Sen, Rashidul Hasan, Abdul 
Aleen, (in No. 313); Sudhansu Sekher 
Mukherjee and Obaidul Huq (in No, 346), 
for the Appellants. 


Sir A. K. Roy, The Advocate-General and 
Mr. Anil Chandra Roy Choudhury, for the 
Orown. 


Lodge, J.—These are appeals against 
convictions and sentences under ss. 467 
and 467-109, I. P. O. and under s. 8l, 
Regis, Act. The facts are rather complicate 
ed andneed to be set out in some detail, 
in order that the arguments advanced 
before us may be properly appreciated. 
Syed Yawar Bakht Choudhuri was in debt 
to Debendra Kumar Roy to the extent of 
Rs, 5,001-3-3; Mst. Kaniz Ahammed Ohou- 
dhurani, wife of Syed Yawar Bakht Chou- 
dhuri was in debt to the same creditor to 
the extent of Rs. 336; two minor sons of 
the late Afroz Bakht Ohudhuri, brother of 
Syed Yawar Bakht Choudhury were in debt 
to the same creditor to the extent of 
Rs. 13,162-12-9; the total debt of these 
members of the family to this creditor thus 
amounting to Rs, 18,500. The creditor had 
obtained decrees in respect of these debts. 
In order to satisfy this creditor’s claims, 
it was settled that certain properties be- 
longing to (1) Syed Yawar Bakht Choudhuri, 
(2) Mst, Kaniz Ahammed Ohoudhurani, (3) 
Najamannessa Bibi, another wife of Syed 
Yawar Bakht Choudhuri, (4) the two minor 
sonas of the late Afroz Bakht Choudhury, 
(5) Abdul Matin Ohoudhury, (6) Moham- 
mad Motasin Ohoudhury and (7) Jamil- 
unnessa Bibi sister of Syed Yawar Bakht 
Choudhury should be transferred to the 
creditor. Thevalue ofthese properties was 
estimated at Rs. 20,000, and it was decided 
that the creditor vendee should pay in 
cash to Jamilunnessa Bibi the sum of 
Rs. 1,500 and that the remainder of the 
consideration money should be retained by 
him in full satisfacticn of the debt speci- 
fied above. 

Accordingly a deed of sale was drawn 
upon February 10, 18386. As the vendors 
were numerous and lived at different places, 
the execution of the document by all the 
adult vendors was not completed until the 
end of April 1936. The two minor sons 


of the late Afroz Bakht Choudhuri were 
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wards of a guardian appointed by the 
District Judge of Sylhet under the provi- 
sions of the Guardians and Wards Act. 
Tte sanction of the District Judge, was 
therefore necessary before the certi- 
licated guardian could consent to execute 
the document on behalf of the minor, 
The document was presanted to the District 
Judge on April 30, 1936 and his sanction 
was sought for. The document was return- 
ed by the District Judge’s office oa May 
29, 1936 after sanction had been granted, 
On June 9, 1936 the document was presente 
ed at the Balaganj Registry office by 
Syed Yawar Bakht Choudburi. The latter 
admitted execution of the document on his 
own behalf and on behalf of his two wives 
and his two minor nephews. The Bub- 
Registrar granted the usual receipt ta Syed 
Yawar Bakht Ohoudhuri who made over 
the same to the vendee Debendra Kumar 
Roy, The document was then sent by 
Registered post from the Sub-Registrar 
Balaganj to the Sub-Registrar Habigunj 
in order that the admission of Abdul Matin 
Ohoudhuri might be obtained. The latter 
admitted execution, and the document was 
returned to the Sub-Registrar, Balaganj, 
again by registered post. On three occa- 
sions the Sub-Registrar of Balaganj was 
taken to the house of Syed Yawar Bakht 
Choudhuri in order that the admission of 
execution by Jamilunnessa Bibi might be 
obtained. On the first two occasions, the 
Sub-Registrar was unable to meet the lady. 
On the third occasion, i.e, on August 16, 
1936, Jamilunnessa Bibi denied execution 
of the document, In the meantime, on 
July 25, 1936 execution had been admitted 
by Mohammad Motasin Ohoudhury. On 
September 7, 1936, the Sub-Registrar 
refused registration in so far as Jamilun- 
nessa Bibi was concerned. 

On September 18, 1936 the vendee, 
Debendra Kumar Roy appealed to the 
District Registrar against the order refus- 
ing registration, aod prayed that the 
document be called for from the Sub- 
Registrar. The document reached the 
District Registrar's Office on October 2, 
1936, The vendee on examining the docu- 
ment came to the conclusion that certain 
alterations had been made therein. He 
accordingly applied for certified copy of 
the document: and after obtaining that 
copy he filed a petition of complaint be- 
fore the Magistrate on October 17, 1936 
accusing some of the executants of the 
documents, and others of forgery and cons- 
piracy to forge. He alleged that the 
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=riginal document provided for the sale 
o him of all the remaining interest of 
he execytants in Sch. I, of all their interest 
mn Sch, II, and of the entire 5 annas 23 
andas interest in Sch. II which 
elonged toSyed Yawar Bakht Choudhuri 
mand his two wives Mst, Kaniz Ahammed 
mOhoudhurani and Najamannessa Bibi; 
whereas the document in the condition in 
which it reached the District Registrar’s 
mOffice, provided merely fcr the transfer of 
"21 gandas share in these properties to the 
vendee, He alleged further that pp, 4 and 
52 of the original document had been 
removed and other pages substituted in 
their place, and that minor verbal altere 
ations had been made in other parts of the 
document. While the magisterial enquiry 
was proceeding, there was a talk of com: 
promise between the parties Two more 
documents were executed in favour of the 
vendee, the sum of Rs. 1,500 was paid to 
Jamilunnessa Bibi, and the latter admitted 
execution of the original document; the 
Registration appeal was allowed ; and the 
vendee, Debendra Kumar Roy applied to the 
Magistrate for permission to withdraw 
from the prosecution, 

The task of prosecution was then under- 
taken by the Govt. but on March 31, 1938, 
the Public Prosecutor, under orders of the 
Local Govt. applied under s. 494, Oriminal 
P. ©., to withdraw from the prosecttion. 
Permission was granted, and the accused 
were discharged. The order of discharge 
was subsequently set aside by this Oourt, 
and a further enquiry ordered, Asa result, 
five of the accused were committed to the 
Court of Session to stand their trial, the 
remaining accused persons being discharg- 
ed, The accused Troilokhyanath Dutta was 
charged under s. 467, I. P. C., with forgoing 
the document; Abul Abbas Mohammad 
Abdul Ali, Sub-Registrar of Balaganj 
was charged under s. 81, Regis, Act, Syed 
Yawar Bakht Ohoudhuri, Abul Abbas 
Mohammad Abdul Ali, Troilokhyanath 
Dutta, Mohammad Aftar and Mohammad 
Jamshed Ahammed Ohoudhury’ were 
charged under s. 120-B/467,1I. P. O., with 
the offence of conspiring to forge a valu- 
able security. Before the trial was coms 
menced in the Sessions Court, the learned 
Additional Sessions Judge of Sylhet framed 
an additional charge of abetment under 
s. 467-109, I. P. ©. against Syed Yawar 
Bakht Ohoudhuri, Abul Abbas Mohammad 
Abdul Ali, Mohammad Aftar and Moham- 
mad Jamshed Ahammed Choudhury. The 
accused were tried by the Additional 
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Sessions Judge of Sylhet with the aid of a 
common jury. SHighteen persons were 
summoned to attend as jurors. Of these 
eleven were in attendance when the case 
was taken up. Four of the eleven were 
selected, but objection was taken either by 
the Orown or by the defence against each 
of the remaining gentlemen summoned, 
Thereupon, acting under s. 279 (2) Orimis 
nal P, O. the learned Additional Sessions 
Judge chose a gentleman wh». was present 
in Court and whose name was on the list 
of jurors for the District. The defence 
objected to this gentleman sitting as a 
juryman, but the learned Additional 
Sessions Judge after due consideration of 
the grounds urged, overruled the objection, 
and the trial proceeded, 

After all the evidence had been recorded 
and the arguments of the learned Public 
Prosecutor were being heard, the Oourt 
enquired whether sanction of the Local 
Govt, to the prosecution under s. 120 B/467, 
I. P. C., had been obtained, as re- 
quired by s. 196-A, Criminal P. O. The 
learned Public Prosecutor then realized 
for the first time that no such sanction had 
been obtained, and prayed that the charge 
under s. 120-B-467, I. P.O., be cancelled: 
and the Court ordered that that charge be 
cancelled. The jury returned an unanimous 
verdict of not guilty in so far as accused 
Mohammad Aftar and Mohammad Jamshed 
Ahammed Choudhury were concerned. The 
learned Additional Sessions Judge accepted 
this verdict and acquitted these two 
accused. The jury were divided with regard 
to the remaining three accused, The 
majority of the jury three against two 
found Troilokhyanath Dutta guilty of 
forgery and Syed Yawar Bakhat Ohoudhury 
and Abul Abbas Mohammad Abdul Ali 
guilty of abetment of forgery, and Abul 
Abbas Mohammad Abdul Ali guilty of an 
offence punishable under s. 81, Regis, Act. 
The learned Additional Sessions Judge 
accepted the majority verdict and sentenced 
Troilokhyanath Dutta under s. 467, I. P. O., 
to 4 year's rigorous imprisonment, Syed 
Yawar Bakht Choudhury and Abul Abbas 
Mohammad Abdul Ali “nder ss. 467-109, 
I. P, O., to 4 years’ rigor: <3 imprisonment. 
No separate sentence was passed under 
s. 8&1, Regis, Act. The threes accused cone 
victed and sentenced by the learned Addi- 
tional Sessions Judge have appealed to this 
Oourt. Their appeals were heard together 
and will be disposed of by this one judg- 
ment. 

Ithas been contended on behalf of the | 
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appellants; that the defence objection to 
ie juryman selected under e. 279 (2) of the 
Criminal P. ©, sbould kave been upheld, 
and that as this objection was not upheld, 
the jury was not properly constituted and 
the trial was consequently illegal. Sec- 
tion 278 (a), Oriminal P. O., provides that 
an objection taken toa juror on the ground 
of some presumed or actual partiality in the 
juror, sball be allcwed, Tke defence filed 
a petition of objecticn to this particular 
juryman alleging partiality in the juror. 
The learned Additional Sessions Judge 


thereupon passed the following order viz, : 

“I overrule the defence objection against him after 
due consideration of the grounds urged in support 
of this objection and on being satisfied that there 
is no good ground or reason for accepting the 
objection.” 


- Section 279 (1), Criminal P. O.. provides 
that : 

“ jeation taken to a juror shall be decided 
by fe Gone ae a dediaion shall be recorded 
and shall be final.” Pa 
` In view of tbis provision the learned 
Advocate:General has contended that this 
Court is not entitled to consider whether the 
decision of the learned Additional Sessions 
Judge in overruling the objection was right 
or wrong. The learned Advocate for the 
appellants on the other hand has contended 
that the decision cithe learned Additional 
Sessions Judge is final only in a limited 
bense that is to say, it cannot be challenged 
during the trial but it may þe challenged 
during appeal, In our opinion, if the Court 
decides that no presumed or actual parti- 
ality in the juror has been made out, that 
decision is absolutely final and cannot be 
challenged in appeal. If, however, a Oourt 
were to find that some. presumed or actual 
partiality in the juror had been made out, 
but in spite of this finding were tO OVere 
tule the objecticn, the decision of the Court 
overruling the objection might perhaps 
be challenged in appeal. In view of the 
clear finding in the present case, that the 
objection on the ground of presumed or 
actual partiality had not been made out 
to the satisfaction of the Court, that decision 
cannot, in our opinion, be challenged. 

The next argument addressed to us on 
behalt of tle appellante, was to the effect 
that it was unfair, unjust and improper to 
convict the appellants under 8. 10$ of abete 
ment by ccnuspiracy after cancelling the 
charge under s. 120-B-467, I. P. ©. The 
learned Advocate argued that inasmuch 
as there was a specific charge of conspiracy 
under s. 120-B, 1. P,O., the abetment con- 
templated in the charge under s. 467-109, 
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I. P. O, must have been abetment as 
defined in cls. land 3 of s. 107, I. P. C., 
and not abetment as defined incl. 2 of that 
section. Oonsequently ths learned ,Addi- 
tional Sessions Judge was nct justified in 
asking the jury to find the accused guilty 
of abetment on the ground that they had 
engaged ina conspiracy to forges the docu- 
ment. In our opinion there js no force in 
this argument. Inthe charge under s. 109, 
I. P. O., no particular form of abetment 
was set out. If sanction of the Local Govt, 
under s. 196-A, Oriminal P, ©., had been 
granted, there was no legel bar to the 
jury finding the accused guilty both under 
s. 120-B 467, I. P.O., and under s. 467-109, 
I, P.C., if they were satisfied that there 
had been the conspiracy and abetment by 
conspiracy. Whether -separate sentences 
could have been imposed is a different 
question with which we are not concerned. 
The trial “proceeded almost to a cone 
clusion on the assumption that the 
charge under s. 120-B-467, I. P. O., had 
been validly framed. Evidence as. to 
conspiracy had been led by the progee 
cution and been considered by the defence, 
When it was discovered that no sanction 
under s. 196-A, Oriminal P. O., had been 
granted, the legal consequence was merely 
as if the charge under s. 120B+467, I. P. C., 
had never been-framed. The accused could 
not be acquitted or convicted of the offence 
punishable under s. 120-B, I. P. ©. The 
Public Prosecutor could not withdraw 
under s. 494, Oriminal P. O., from the 
prosecution under s, 120-B, because there 
was no valid prosecution. If the Court, 
instead of passing an order that the charge 
be cancelled, had directed the jury to ignore 
the charges for the reason that they were 
not entitled to return a verdict on that 
Charge, there could not have been ever a 
suggestion that the jury were not entitled 
to consider whether the offence of abetment 
by conspiracy had been made out. In the 
circumstances we are unable to find that- it 
was either illegal or unjust or unfair to the 
accused to consider whether the offence of 
abetment by conspiracy had been proved. 
The learned Advocate appearing for the 
appellant Syed Yawar Bakht Choudhury 
contended that in his charge to the jury, 
the learned Additional Sessions Judge had 
failed to draw the attention of the jury 
to evidence which was in favour of the 
accused. The learned Advocate placed 
before us evidence to show that the value 
of the properties in Schs. I and IL was 
such that it was. improbable that the ven- 
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dors should have agreed to transfer their 
entire interest in the lands of Sch. II]. He 
also drew our attention to the oral evidence 
regatding the draft document and the 
memoranda produced by the prosecution 
witnesses in support of their evidence as 
to the original contents of the document, 
and argued that this oral evidence was not 
‘placed. before the jury, and that the jury 
were consequently induced to attach too 
much importance to these documents, In 
our opinion the learned Additional Sessions 
Judge dealt fairly with all this evidence in 
his charge to the jury aud placed the 
material facts fairly before the jury for 
their consideration. We are unable to find 
that there was any misdirection in the 
charge in the manner in which this evidence 
was dealt with. : 
_ The learned Advocate further argued that 
the learned Additional Sessions Judge com- 
mitted @ serious mistake io telling the jury 
that the Sub-Registrar accused had married 
the daughter of a sister of accused Syed 
Yawar Bakht Obhoudhury, and that that 
mistake had seriously prejudiced the ac» 
cused, In the first place it is not by any 
means Clear from the record that there was 
any mistake. In the second place, the mis- 
take if any, was only in respect of the exact 
relationship between the parties. We are 
unable to hold that the accused were in any 
way prejudiced if the statement was in» 
correct, On behalf of Abul Abbas Moham: 
mad Abdul Ali, it was pointed out that the 
document passed through many hands, and 
it was argued that there was no evidence 
whatever to prove that‘he had any hand in 
the forgery. In his charge to the jury the 
learned Additional Sessions Judge pointed 
out in detail, the people into whose hands 
the document passed, and the evidence 
regarding the manner in which it passed 
from one to the other The learned Addi- 
tional Sessions Judge warned the jury that 
they must acquit this accused’ if they were 
not absolutely convinced from the evidence 
and circumstances’ that the forgery could 
not have been committed without the con- 
nivance and concurrence of this accused. In 
our opinion the matter was properly exe 


plained'to the jury, and it was, forthe late 
ter to decide on the evidence whether or. 


not this accused was guilty. . 
On behalf of the appellant Troilokhyas 
nath Dutta, it has been argued that he was 
a mere, servant of the. accused Syed Yawar 
Bakht Choudhury and might have written 
up the substituted pages in all innocence 
under his’ master’s- ordérs, 
189 —_23 & 24 
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it is argued that though he may have 
altered the document in the manner alleged, 
it may be that he did so without any cris 
minal intention. The learned Additional 
Sessions Judge discussed this aspect of the 
Case in his charge and made it clear that the 
accused could not be found guilty unless he 
had the necessary criminal intention. We 
are unable to find any misdirection in the 
charge on this point. 

The last argument placed before us res 
ferred to the sentences imposed on the 
appellants, All three have received the 
same sentence viz., 4 years’ rigorous impri- 
sonment. We are of opinion that a servant 
acting under the direct orders of his master 
should not be punished as severely as the 
laiter, and further that a Qovt. ser- 
vant who abuses the trust placed in him 
in the manner in which appellant Abul 
Abbas Mohammad Abdu! Ali did, should ‘be 
punished more severely than tLe other ap- 
pellants. We therefore alter the sentences 
as follows : Abul Abbas Mohammad Abdul 
Ali is sentenced under s. 467.109, [.-P. 0O. 
to undergo four years’ rigorous imprison- 
ment: Syed Yawar Bakht Ohoudhury is 
sentenced under s. 467-109, I. P. O., to 
undergo three years’ rigorous imprisonment 
sentenced 
under s. 467, I. P. C., to undergo two years’ 
rigorous imprisonment, Witb this modifica- 
tion the appeals are dismissed. The appel- 
lants must surrender and serve out their 
sentences. 


.Bartley, J.—I agree. 
8. Order accordingly. 


EEE 


RANGOON HIGH COURT 
Miscellanceous Appeal No. 31 of 1939 
January 16, 1940 
.Ropsrts, O. J. AND DUNKLEY, J. 

M, L. R.M. LETCHMANAN CHETTYAR— 
APPELLANT f 
versus 

T. 8. N. CHOCKALINGAM CHETTYAR 

AND ANOTHERB— RESPONDENTS 

Civil Procedure Code (ActV of 1908), a. 145— 
Surety becoming liable under bond for Receiver— 
Order of Court to pay up amount of bond falls under 
8, 145—Receiver—Functions of—Nature. 

Where a person has executed a bond as surety 
for a Receiver and has become liable under the 
bond, the order of the Oourt to pay up the amount 
due on the bond falls within the scope of s. 145, 
Civil P. O., and can be enforced by the procedure 
prescribed inthat section. 59 Ind. Cas. 844 (1) and 
100 Ind, Oas. 996 (2), relied on. 

A Receiver is an officer of the Oourt, and his . 
functions are executive and not judicial. 
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Mr. P. S. Chari, for the Appellant. 

Mr. Beecheno, for Respondent No. 2. 

‘Dunkley, J.—The application out of 
which this appeal arises was dismissed in 
limine by the learned District Judge, and 
no notice was issued to the respondents. 
Nevertheless, in this appeal notices have 
issued to the respondents and Mr. Beecheno 
has appeared to represent respondent No. 2, 
but when we indicated that we thought 
that the application ought to be dealt with 
by the learned District Judge on the merits, 
Mr, Beecheno said that he did not at this 
stage desire to be heard or to advance his 
arguments on behalf of his client, and that 
he preferred to make out his case before 
the learned District Judge when the appli- 
cation is heard on its merits, Consequently, 
at this stage we do not propose to say 
anything which may have the effect of 
prejudicing the further hearing before the 
learned District Judge, which in our opinion, 
is necessary. ‘The application was an 
application under s. 145, Civil P. O., for the 
recovery, from respondent No. 2, who is 
the surety of respondent No. 1, of a very 
large sum of money in respect of which 
respondent No, 1 is said to bave made 
default ds Receiver appointed in regard to 
certain properties which formed the subject- 
matter of two suits pending in the District 
Court. 

The learned District Judge, in his order 
dismissing this application, ‘based it upon 
two grounds: (i) that the sum said to be 
due on account of the default of the 
Receiver had not been legally ascertained, 
and (ii) toat the proper remedy was for 
the present Receiver to obtain an assign- 
ment of the security bond and then to file 
a regular suit on the bond, So far as the 
first point is concerned, we do not think it 
desirable that we should say anything at 
this stage, beyond reminding the learned 
District Judge that a Receiver is an officer 
of the Court, and his functions are executive 
and not judicial, Nodoubt, this point will 
have to be argued and decided by the 
learned District Judge when the application 
is properly heard. As regards the second 
point, the application was made to the 
learned District Judge under the provisions 
of 8. 145, Civil P. O., and there is a ruling 
of the Onief Court of Lower Burma, in 
Maung Po Thein v. Ma Waing :1), to the 
effect that where a person has executed a 
bond as surety for a Receiver and has 
become Jiable under the bond, the order 
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of the Court to pay up the amount due 
on the bond falls within the scope of s. 145, 
Givil P.O.. and can be enforced by the 
procedure prescribed in that section. This 
judgment of a Bench of the Chief Oourt 
was followed by a single Judge of this 
Court in an unreported case, P. L.T L. 
Chettyar Firm v. Maung Tha Lu (2). It is 
binding on the learned District Judge, and 
therefore his decision, that the bond could 
only be enforced by means of a suit 
instituted by the present Receiver, is 
incorrect, He was bound to follow the 
judgment of the Chief Court, and conse- 
quently he was bound to admit this appli» 
cation and to issue notices to the respon- 
dents, and afier hearing the parties to come 
to a decision on the merits of the applis 
cation We therefore set aside the order 
of the learned District Judge and restore 
the application of the appellant to the file 
of tne District Court, and direct that notices 
shall now issue to the respondents for 
hearing the application. 

Mr, Beecheno has not been heard and 
therefore there will be no order as to the 
costs of this appeal. We are informed 
that the present Receiver has also made an 
application in regard to the recovery of the 
amount due from the surety, and we think 
perhaps we might say that it is desirable 
that the present application and the appli- 
cation of the Receiver (in Civil Miscella- 
neous No. 14 of 1959) should be heard and 
decided at the same time. 

Roberts, C. J.—I agree. 

8, Order set aside. 


(2) AIR 1927 Rang, 334; 100 Ind, Oas, 996, 





NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No, 39 of 
1938 
August 14, 1939 
Stong, O. J. anD Boss, J. 
MAHEMAJI—JUDGMENT-DEBTOR 
—ÅPPELLANT 
versus 
CHANDRABHAN LAXMAN KOLHI— 


Drorgz-HoLpgk—RegsPonvBNT 

0. P. Debt Conciliation Act (II of 1933), ss. 21, 
2 (e)—Act to be construed strictly—Suspension under 
8. 21, when takes place—F inal foreclosure decree, whe- 
ther debt of record. 

The Debt Conciliation Act is a coercive measure 
intended to affect vested interests and rights and 
to bring pressure upon creditors to effect a settle- 
ment with their debtors, Therefore, however bene- 
ficient it may be from the point of view of debtors, it 
operatesto the detriment of another class of persons, 
namely, creditors, and consequently, the Act must 
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In accordance with the usual rules of construction, be 
construed strictly, Any ambuguity in its clauses 
must therefore be resolved along lines which inter- 
fere as little as possible with existing rights unless 
the contrary is unmistakably indicated in other 
parts of the Act. 189 Ind. Oas. 118 (3), relied on, 

Suspension under s. 21 O. P. Debt Oonail ation Act 
does not operate frum the moment the proceedings are 
commenced before the Board, but takes place only 
after the Civil Qourt has been informed, by the 
filing of a certificate, of the existence of the proceed- 
ings before the Board. 172 Ind. Oas. 592 (1), relied 
on. Thakur Prasad v. Thakur Raghurajsingh (2), 
explained. 

A final foreclosure decree, is nota money decrce and 
cannot be regarded as a debt of record so that the 
decree is not a debt at all, The old debt has merged in 
the decree and there is accordingly no debt left which 
Can confer jurisdiction on a Debt Conciliation Board 
despite the definition of the term “‘debt’’in the O. P. 
Debt Conciliation Act, s. 2 (e). 


C. Misc. A. by the appellant-judgment- 
debtor from anorder of the Court of the 
oe Judge, Akola, dated December 23, 


Mr. R. G. Rao with Mr. R.G. Phadke, for 
the Appellant, 


Mr.V. K. Rajwade, for the Respon» 
dent, 


Judgment. —This appeal raises a point 
under the Debt Conciliation Act. The 
facts necessary to mention are simple. 

On October 12, 1934 a preliminary 
decree was obtained in a mortgage suit. 
On May 25,1936, the debtor applied to 
the Debt Conciliation Board, we are told, 
for the settlement of the mortgage debt 
though this is not clear, No intimation 
of this application was given tothe Court 
before which the mortgage suit was 
pending. On September 23, 1936 the 
Court, in ignorance of the proceedings 
before the Debt Ocneiliation Board, made 
the preliminary decree final. At 4-40 P. m, 
on the same date a certificate of the Debt 
Oonciliation Board was filed and there- 
upon the Judge to whose knowledge this 
was brought stated that it was not clear 
from the certificate whether it related 
tothe debt in question; anyhow he had 
made the decree final and cou!d not set 
aside the order, From that order or 
observation refusing to set aside the order 
making the decree final no appeal was 
brought. On August ð, 1937 the decree- 
holder applied for execution. On August 
27, he was putin possession. On Septem- 
ber 20, process:server’s report as to 
possession was putin. On the same day 
the judgment-debtor appeared with 
another certificate from the Debt Concilia- 
tion Board and contended that the pro» 
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ceedingsshould be stayed. That contention 
is founded on s. 2t of the Debt Oone 
ciliation Act which provides inter alia as 
follows : . 

“When an application has been made to a Board 
unders. 4, any suit or other proceedings then perd- 
ing before a civil Oourt in respect of 
any debtfor the settlement of which application 
has been made shall be suspended until the 
Board has disposed of the application.” 

If that suspension operates from the 
moment the proceedings are commenced 
before the Board then quite clearly the 
final decree in this case was made ata 
time when all proceedings before the 
O.urt, according to the section so read, 
should be deemed to be suspended. On the 
other hand if the suspension only dates from 
the time when the proceedings before the 
Board have been brought to the attention 
of the Court then the decree was made’ 
final before the Court wasapprised of the’ 
proceedings before tbe Board and the 
suspension does not invalidate the decree. 
In any event, ithas been urged that the 
objections taken to the final decres should 
have been made by appeal from the order 
refusing toset aside the decree, and no 
appeal having been filed against that order 
it does not lie in the judgment-debtor’s | 
mouth to object tothe execution. In order 
to resolve the conundrum put unders, 21 
we have to refer tor.11 of the rules made 
under the Act which rule is made pre- 
sumably under the powers conferred by 
s, 25 (1), that is to say, rule made “general 
ly, forthe purpose of carrying into effect 
the provisions of this Act,” The rule pro- 
vides as follows : 

“If at any time during the course of the proceed- 
ings it appears to the Board that any creditor has 
filed asuit or started any other proceedings which 
should be suspended under s. 2lof the Act, the 
Board shall grant a certificate in Form No. II 
appended to these rules overthe signature of the 
Chairman tothe debtor concerned, specifying the 
debts owingto any such creditor whichmay be 
under settlement,’’ ; , 

It will be noted that nothing is said io 
the rule as to what isto be done with the 
certificate. It is, however a matter of 
common experience that the certificates in 
question have been used in the following 
way: The debtor having obtained a cer- 
titicate takes itto the Ovurt in which a 
suit has been filed and the Judge, on the 
certificate being brought to his attention, 
suspends any further proceedings in the 
suit while the matter is before the Board 
and until the Board informs the’ Court 
that those proceedings are at anend, It 
was accordingly held by a Bench of this . 
Court in Mahtabsingh Pransingh v, Krishna- - 
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chandra Tarachand (1) that on the true 
construction of s.21 the suspension does 
not take place from the moment the 
proceedings start before the Board but 
takes place only after the Civil Oourt has 
been informed, by the filing of a certificate, 
ofthe existence of the proceedings before 
the Board. We are asked to say that 
that isa wrong decision and that the 
true view is that taken by Grille, J. in 
Thakur Prasad v. Thakur Raghurajsingh 
(2). That case has already been overruled 
as to part by a Bench decision of this High 
Court, Akbar Ali v. Seth Sobharam (3) 
in which case, however, the point directly 
before the other Bench in Mahtabsingh 
Pransingh v. Krishnachandra Tarachand 
(1) was not directly in contest. 

As in so many other parts of the Act one 
is faced with wany difficulties due not only 
to faulty draftsmanship butto the fact 
that the Act runs athwart so many legal 
ideas and principles. Itis this possibly 
that has made the Act one that itis .so 
difficult to draft and it is responsible 
tosome extent forthe difficulties of con- 
etruction. As was pointed out in Akbar 
Alt v. Seth Sobharam (3). 


“The Debt Conciliation Act is a coercive measure 
intended to affect vested interests and rights and 
to bring pressure upon creditors to effect a settle- 
ment with their debtors, therefore, however benefi- 
cient it may be from the point of view of debtors, 
it operates tothe detriment of another class of 
persons, namely, creditors, and consequently, the 
Act must, in accordance with the usual rules of 
construction, be construed strictly, Any ambuguity 
in its clauses must therefore be resolved along 
lines which interfere as little as possible with 


existing rights unless the contrary is un- 
mistakably indicated in other parts of the 
Act.” 


Here clearly an existing right is inter- 
fered with, if as from the moment a deb- 
tor makes an application to one tribunal 
his opponent, the creditor, has his suit 
stopped before another tribunal so that 
instead of giving a decree that tribunal 
declines to grant him a decree. It should 
be noted that Civil Courts and Debt Oone» 
ciliation Boards are quite disconnected 
institutions, cperating in many cases long 
distances the one from the other, presided 
over by different kinds of Officers, and 
it is quite possiblethat a proceeding can 
be pending before a Board involving it 
may be a dozen creditors all of whom 
have got suits against the debtor who has 


gate A IR 1938 Nag. 109; 172 Ind. Oas. 592; 10 R N 
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launched proceedings before the Board: 
in various Civil Courts scattered all over 
the Central Provinces and Berar. These 
Courts, if the construction urged by the 
appellant-judgment-debtor before us is 
true, may be allowed to waste their time 
hearing these suits in complete ignor- 
ance of the proceedings before the Board: 
to no end whatever, Rulell is perfectly 
useless; it is quite idle for anybody to 
obtain a certificate; it is quite unnecessary 
to take the certificate to a Oivil Oourt 
because whether the certificate be granted 
or not, whetherit be filed or not, the 
proceedings before the Oivil Court are 
suspended by statute asfrom the moment 
the debtor files his application before the 
Debt Conciliation Board and that sus- 
pension will continue until the Board 
has disposed of the application. It is a 
common place that at the moment there 
are over 10,000 applications before the 
Boards. The jurisdiction of these Boards 
has changed from time to time and has 
certainly beenfar inexcess cf Rs, 25,000. 
All these Boards are now being brought 
to an end and a new Act, Relief of 
Indebtedness Act, has come into force 
the Proviso tos. 26 of which is as fol- 
lows : 

“Provided that all proceedings for the settlement 
of debts not exceeding Rs. 25,000 pending before 
it the Debt Conciliation Board shall be transferred 
to such Ooart that is toeay theDebt Relief Court 
in the district in which the Debt Conciliation Board 
functions”. 

Thus so far ass. 26 of the Relief of 
Indebtedness Act of 1939 is concerned pro- 
ceedings before Debt Conciliation Boards 
not exceeding Rs. 25,000 are all trans- 
ferred tothe Debt Relief Court. In other 
words those applications and proceedings 
have not been disposed of by a Debt 
Conciliation Board. Astothe proceedings 
while pending before a Debt Relief Oourt 
s. 23 of the Relief of Indebtedness Act bars 
the jurisdiction of any Oivil Court to 
entertain a suit in respect of those debts. 
At the same time s. 21 of the Debt Concilia» 
tion Act suspends the proceedings before a 
Ojvil Court in respect of those debts. The 
Bar is whilethe matter is pending before 
a Debt Relief Court. The suspension is 
not while the matter is pending before a 
Debt Conciliation Board but it is until the 
Board has disposed of the application. 
In the case put the Board will never dis- 
pose of the application and the suspension, 
if one gives a strict grammatical construc 
tion tos. 21, will last for ever. That, 
of course, would be a most unjust and 
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unfair construction and one would get out 
of it hy saying that s. 21 has to be read as 
an ambiguous section so far es that 
portion ofits provision is concerned. In 
the same way bearing in mind r1l and 
its obvious purpose we are of the opinion 
that the Bench decision in Mahtabsingh 
Pransingh v. Krishnachandra Tarachand 
(1) is correct and that the suspension 
does not take place until by the produc: 
tion of the appropriate certificate the 
Civil Court has been informed of the 
pendency of the proceeding before the 
Court. 

That being so this decree was effective- 
Jy made. Being effectively made it can 
be executed because as the learned Judge 
from whose decision this appeal has been 
brought points out with the passing of 
the decree the debt for the settlement 
of which the proceedings were pending 
came to an end. Further the decree, 
being a final foreclosure decree, is not a 
money decree and cannot be regarded as 
a debt of record so that the decree is not 
a debt atall. The old debt has merged 
in the decree and there is accordingly no 
debt left which can confer jurisdiction on 
a Debt Conciliation Board despite the 
definition of the term “debt” in the Debt 
Conciliation Act, s. 2 (e). 

That being so, in our opinion, the appeal 
fails andis dismissed with costs. It is 
not necessary to go intothe other question 
raised as to the maintainability of the 
appeal bearing in mind the fact that the 
real remedy is against the order made on 
September 25, 1837 against which no appeal 
has been launched. 


: B Appeal dismissed, 





RANGOON HIGH COURT 
Second Appeals Nos. 145 and 146 of 1939 
l December 18, 1939 
MaoKNEY, J, 
U KYAW THA— APPELLANT 


Versus 
CO-OPERATIVE; TOWN BANK oF 
HENZADA—KeEsponpsnt 

Burma Oo-operative Societies Ast (VI of 1927), 
s. 50, rules under, r.15—Arbitrator appointed under 
r. 15—Award made by him ignoring law of limita- 
tion—If can be set aside by Civil Court—Arbitration 

A statutory arbitration is not unlike a reference 
by consent out of Court. Even in cases in which 
arbitrators are appointed by statutory rule the 
arbitrator should not be :permitted to ignore the 
operation. of the laws applicable in matters which 
come before him, and skould not be permitted to 
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give his decision according to hig mere caprice. 
Where, therefore, an arbitrator appointed under 
r. 15 of the Burma Oo-operative Societies Rules 
has ignored the law of limitation, in makiug the 
award a Civil Oourt has jurisdiction to set 
aside such an award. 131 Ind. Oas. 55 (6), distin- 
guished. 

{Oase-law referred to.] 

S. As. against the decree of the District 
Court, Henzada, in O. A. Nos, 9 and 10 of 


1939. 


Mr. Clark, for the Appellant. 
Mr. Tun Aung, for the Respondent. 


Judgment.—The same question arises 
for deciston in these two appeals and 
it will therefore be convenient to deal 
with the two appeals together. The facts 
have been set out in the judgments of the 
lower Courts and need not be repeated here. 
The proceedings from which these appeals 
have been laid are suits in which the prayer 
is that a certain award may be set aside 
and adjudged invalid and void. In each 
case the award was made by an arbitrator 
appointed by the Registrar of Co-operative 
Societies under r. 15 of the Burma Oo- 
operative Societies Rules 1931 which have 
been made by the Local Govt, in 
virtue of powers conferred by s, 50, Oo 
operative Societies Act of 1927. Section 00, 
sub-cl. 2 (1), gives power to make rules 
providing that any dispute touching the 
business of a co-operative society between 
members or past members of the society 
or persons claiming through a member or 
past member or between a membar or 
past member or persons so claiming and 
the committee or any officer shall be re- 
ferred to the Registrar for decision or, if 
he so directs, to arbitration, and prescrib- 
ing the mode of appointing an arbitrator 
or arbitrators and the procedure to be 
followed in proceedings before the Regis» 
trar or such arbitrator or arbitrators and 
of the enforcement of the decisions of the 
Registrar or the awards of arbitrators. 


Rule 15 reads as follows: 
(1) Every dispute touching the business of a 60- 


operative society. 
Ka) between members or past members of the 
society or persons claiming through a member or 


past member, or 


(b) between a member or past member or persons ° a 


so claiming and the committee or any officer of 
the society. i 
shall be referred to the Registrar. Reference may 
be made by the committee, or by the society by 
resolution in general meeting or by any party to 
the dispute or if the dispute concerns a sum due 
from a member of the committee to the gociety by 
any member of the society. 

D) On reciept of such reference the Registrar. 
shall either decide the dispute himself or refer it 
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for decision to an arbitrator appointed by him or 
three arbitrators one of whom may be appointed 
by him and one by each of the parties to the 
dispute. 

(8) The Registrar, arbitrator or arbitrators shall 
enquire into the dispute and on ‘completion of the 
enquiry shall record a decision or award in 
writing. 

(4) Such decision or award shall on application 
to the Oivil Court having local jurisdiction be en- 
forceable asa decree of such Court, 

(5) In proceedings before the Registrar or an 
arbitrator or arbitrators, no party shall be repre- 
gented by a legal practitioner,’ 


Disputes having arisen between the ape 

pellant, a past member of the society 
known as the Oo-operative Town Bank of 
Henzada, in the one case with thé commite 
tee of the society and in the other case 
both with the committee of the society 
and a member thereof, the disputes were 
referred to the Registrar. The Registrar 
appointed an arbitrator to decide the dise 
pute. The arbitrator having made an en- 
quiry gave his decision, at the same time 
giving his reasons therefor. These awards 
under the rule are enforceable as a decree 
of a Oivil Ccurt having jurisdiction, and 
in fact I understand they are being or 
have been duly enforced, 
- The appellant now seeks to have these 
awards declared void cn various grounds 
the most important of which is the ground 
that the claims preferred against the 
appellant were at the time of the references 
to the arbitrator barred by the law of 
limitation, and the awards set out the 
facts of the dispute in such a manner as to 
make it clear that if the law of limitation 
applies there are errors on the face of the 
awards, in asmuech as that law has been 
disregarded by the arbitrator. The origi- 
nal Court has decided that it has no juris- 
diction to declare the awards void. The 
learned Judge relies on a decision of this 
Gourt, H. C. Dey v. Bengalee Young Men's 
Co-operative Credit Society (1) which he 
interprets as a definite decision to the 
effect that in matters of the kind, such 
as is now before me, the arbitrator's 
‘decision is unassailable. ; 

The learned Judge, however, has over- 
-looked the fact that what was decided was 
that the jurisdiction of the Oourts is by 
° ‘necessary implication barred in the matter 
of disputes touching the business of a co- 
operative society between members or past 
members of the society or persons claiming 
to be members cr past members, and so, 
forth, which under the rules and the Act 
must be referred to the Regisirar for 


_ (1) 1939 R L R 50; 178 Ind, Oas. 674; AIR 193 
Rene. 392; 11 R Rang, 259. 8 
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decision or, as he directs, to arbitration. 
What the appellant is asking the Court to, 
do is not to pass judgment in the matter of 
the dispute between him and his oppon= 
ents but in the matter of the awards which 
have been made and which he avers are 
nct valid, These are entirely different 
matters. It seems unreasonable to hold 
that where, as in the present case, there is 
nothing in the statute regulating the refe- 
rence to arbitration to indicate that the 
arbitrator is free to act in defiance of the 
laws of the land, even if he gives a deci- 
sion indicating signs of mental aberration on 
his part, nevertheless an award remains 
unassailable and must be enforced. There 
is no authority for such a monstrous pro- 
position, 

The Arbitration Act, 1899 (although, of 
course not applicable in the present cases) 
allows the Court to set aside an award 
where an arbitrator or umpire has mis- 
conducted himself, or an arbitration or 
award has been improperly prepared (s. 14); 
and it has usually been held that the Court 
can soset aside an award where the deci- 
sion made disregards the legal rights of 
the parties. A statutory arbitration is not 
unlike a reference by consent out of 
Court, In Halsbury’s Laws of England, 
Vol. 1, under “Arbitration,” para. 1132, it 
is observed that one of the grounds on 
which an award may be set aside is that 
the arbitrator or umpire has misconducted 
himself. In para. 1133 we find that mise 
conduct occurs if the award is on its face 
erroneous in a matter of law. In Ramdutt 
Ramkissendas v. E. D. Sassoon & Co. (2) at 
p. 1056 their Lordships of the Privy Ooun- 
cil were dealing with the case of a mercan- 


tile reference to arbitration. They observed: 

“Although the Lim. Act does not in terms 
apply to arbitrations, they think that in mercantile 
references of the kind in question it is an 
implied term of the contract that the arbitrator 
must decide the dispute according to the existing 
law of contract, and that every defence which 
would haye been open in a Oourt of law can be 
equally proponed for the arbitrator's decision 
unless the parties have agreed (which is not sugges= 
ted here) to exclude that defence. Were it other- 
wise, a claim for breach of a contract containing 
a reference clause could be brought at any time, it 
might be 20 or 30 years after the cause of action 
had arisen, although the Legislature has prescribed 
a limit of three years for the enforcement of sucha 
claim in any application that might be made to 
the law Courts.” 


Their Lordships approved of the submis- 


(2) 56 O 1048, (1056); 115 Ind, Oas. 713; A IR 1929 
PÒ 103; 561 A 128; 29L W 682; 60 W N 473; 33 
OW N 485; 49 Ol. J 462; 31 Bom. L R 741; (1929) 
A a J 254 56 ML J614; (1999) M WN 546 
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sion of the law to be found in In re Astley 
and Tyldesley Coal and Salt Co. and 
Tyldesley Coal Co. (8) at p 255. In that 
case Bruce, J., observed: 

“The next point is that, under the terms of the 
submission, the Tyldesley Oo., who committed the 
damage, could not raise the statute as a defence, 
To this I do not agree. There is nothing in the 
submission to take away the right of the Tyldesley 
Co., to raise any defence in relation to their liabi- 
lity to damages. It seems to me unreasonable that 
parties to a submission should be precluded from 
raising the defence of the Statute of Limitation 
unless a provision to that effect be drawn up and 
embodied in the submission.” 

I can see no reason why these observas 
tions should not apply with equa! force 
in the case of arbitrators appointed by 
statutory rule. It cannot have been inten- 
ded that in such cases the arbitrator should 
be permitted to ignore the operation of 
the laws applicable in matters which come 
before him, and should be permitted to 
give his decision according to bis mere 
caprice. After all, if under the law of 
Jimitation no suit could with success be 
brought against the appellant in respect of 
the matters which the opposite party desires 
to submit to arbitration it might justly 
be held that in fact as the claim was not 
enforceable, there could be no dispute at 
all between the parties, The learned 
Judge of the lower Appellate Court haa 
committed himself to the observation that: 

“As it is nowhere laid down in the Burma Oo- 
operative Societies Act, 1927, or the rules framed 
thereunder that the Registrar or arbitrator in 
dealing with disputes contemplated under r. 15 
should pay strict regard to law of limitation, con- 
tract, evidence and procedure and principles of res- 
judicata, the Registrar and arbitrator therefore 

ave a greater latitude than the Civil Courts in 
order to do complete justice between the parties 
and they may also take a moral aspect of a ques- 
tion into consideration in forming their judgment 
and decide according to justice, equity and good 
conscience.” l 

Surely, an arbitrator cannot be held to 
have. decided acc.rding to justice, equity 
and good conscience if he has allowed 
himself to ignore the laws of the land 
applicable to the matters before him. In 
Attorney-General for Manitoba v. Kelly 
(4) their Lordships cf the Privy Council 
remarked: 

“Where a question of law has not specifically 
been referred to an umpire, but is material in the 
decision of matters which have been referred to 
him, and he makes a mistake, apparent on the 
face of the award, an award can be set aside on the 


“ground that it contains an error of law apparent 
on the face of the award.” 


E (1899) 68 L J Q B 252, (255); 80 L T 116; 15T LR 


(4) (1922) 1 A O 268; 91 L J P O 101; 126 LT 711; 
38 T L R 381. 
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Again in Champsey Bhara and Co. v. 
Jivraj Balloo Spinning and Weaving Co., 
Ltd, (5), at p. 487 their Lordships explain- 
ed that: í 

“An error in law on the face of the award means 
that you can find in the award or a document 
actually incorporated thereto, as for instance, a 
note appended by the arbitrator stating the reasons 
for his judgment, some legal proposition which 
is the basis of the award and which you can then 
Bay 18 erroneous, 

The learned Counsel for the respondents 
referred to an observation by Chari, J., in 
Maung Ba Lat v. The Liquidator Kemmen» 
dine Thathanahita Co-operative Society ‘6) 
to the effect that s. 3, Lim. Act, does not. 
apply toaclaim by a liquidator appointed 
under the Oo-operative Societies Act. No 
doubt this is so but we are here not dealing 
with the question of a liquidator but of an 
arbitrator, There is aothing affecting 
arbitrators in the Oo-operative Societies 
Act corresponding to s. 49 thereof which 
concerns matters pertaining to the dissolu- 
tion or winding up of co-operative societies 
under the Act, and bars the jurisdiction 
of the Civil Courts in respect of those 
matters. 


What the lower Courts have decided is 
that they have no jurisdiction even to cons 
sider whether the awards bear errors in 
law onthe face of them. In this decision 
I consider they have erred, It may be 
that when they come to look into the matter 
they will find that there are no such errors 
on the face of the awards as would render 
the awards invalid and void; but they 
most certainly have the power to consider 
such matters. These appeals are therefore 
allowed with costs. The decrees of the lower 
Courts are set aside and the original Oourt 
will now proceed to dispose of the suits in 
accordance with law. 


g. Appeals allowed. 


5) (1993) A O 480, (487); 73 1nd. Oas., 436; A I R 
1993 PO 8 47 B 578. 50 I A 324; 92 L J P O 163; 129 
LT 166; 39TL R 253,44 M Ld 706; 25 Bom. L 
588: (1923) M W N 596; 33 M L T419; 28 0O WN 397; 
38 O L J 130; L R 4 A(P O) 99 (P 0). 

(6) 8 R 581; 131 Ind. Oas, 55; AI R 1931 Rang. 72; 
Ind. Rul. (1931) Rang. 119. 
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SIND JUDICIAL COMMIS- 
>  SIONER’S COURT 
Reference No. 51 of 1938 
February 27, 1939 
. Davis, J, C. anp Logo, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENOY, SIND anp 
BALOOHISTAN—APPLIOANT 
versus 
INDIAN RELIEF & BENEFIT 
INSURANOE Oo., Ltp., KARACHI— 
ASSESSRES—OPPONENTS 

Income Taz Rules, r. 31—Insurance Company 
doing dividing society business—Company held came 
within r. 3l and was not mutual society exempt 
from taz—R. 31, if ultra vires. 

According to the memorandum of association of 
the aseessee insurance company oné of the objects of 
the business was ‘‘to carry on the business of Indian 
Relief and Benefit Insurance of all kinds ‘including 
Dividing Society Business.” The Oompany’'s rules 
showed that after deductions of 5 per cent. for the 
working fund and 25 per cent. for the reserve funds 
of the total monthly collections for the year and 
after certain other deductions the balance was pay- 
able in certain proportions and within certain 
limits to the policy-holders or subscribers of that 
year. The company and its capital and its share- 
holders were:things distinct and apart from the 
members of the society or policy-holders and their 
premia and the premium income. There was no 
mutuality between the company and its share-hol. 
ders and the policy-holders as such: 

Held, that r. 31 of Income Tax Rules applied and 
the assesses could not be said to be mutual society 
and exempt from tax. Last v. London Assurance 
Co. Ltd. (4), relied on, 186 Ind. Cas. 790 (2) and 
188 Ind. Oas, 716 (3), referred to, Styles v. New York 
Life Assurrance Co, (1), distinguished. 

The words “which, in the opinion of the Central 
Board of Revenue, is unreasonable” in s. 59 (a) (3) 
of Income Tax Act give the Central Board of Re- 
venue absolute discretion to decide in cases coming 
under cl. (a) of sub-s. (2} whether the amount of 
trouble to the assessee is unreasonable, and in that case 
to estimate the income in accordance with rules pre- 
acribed. Such a rule is r. 31 which rule, therefore, 
is not ultra vires. 


Ref. made by the Qommissioner of the 
Income-tax, Bombay Presidency, Sind and 
Baluchistan, 


Mr. Partabart D. Punwani,, 
General, for the Applicant, 
Mr, Suganlal, for the Opponents. 


Davis, J.C.—This is another reference 
under s. 63 (2), Income Tax Act, to this 
Court in its High:Oourt jurisdiction by the 
eIncome-tax Oommissioner, Bombay and 
Sind, stating acase for our decision at the 
instance of the assessee, the Indian Relief 
and Benefit Insurance Oompany, Limited, 
on three questions raised thereby. The 
three questions are stated by the earned 
Commissioner as follows: 

“(i) The finding of fact being that the assessee 
gompany is doing dividing society business, has 


Advocates 
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the Income-tax Officer correctly held that r. 31 of 
the Income-tax Rules applied ? 

(it) Whether the assessee can be said to be a mutual 
society andexempted under the principle laid down 
by the House of Lords in Styles v. New York Life 
Assurance Co., (1)? 

(iit) Whether r. 31 of the Income-tax Rules is 
ultra vires? -` 

The first two questions are substantially 
the same as those raised in the two other 
cases with which we have dealt—the Ree 
ference Nos. 17 of 1937 Commiassoner of 
Income Tax Bombay Presidency Sind & 
Aden V. Central Popular Assurance Co, Ltd., 
Karachi (2) 60 of 1937. Commissioner of 
Income Tax Bombay Presidency Sind & 
Baluchisian v. Sind Central Provident 
Funds Society Ltd. (3) the same principles 
apply, and our answer to the first two 
questions isin the affirmative and negative 
respectively for the reasons fully set out 
in the first of those two cases, So far as 
the third question is concerned, it has not 
been seriously argued before us taat r. 31 
is ultra vires, and, in our opinion, it is not. 
Arguments were direcied chiefly against 
the finding of the learned Commissioner, 
that r. 31 applid to all the facts of this — 
case. We consider it is open to us as a 
question of Jaw to decide whether the 
business of the assessee is a dividing society 
business within the meaning ofr, 31 of the 
Income-tax Rules, but the case against the 
asSessee is even stronger in this case than 
in the two otheis we have decided, for, in 
its very memorandum of association the 
assessee states that one of the objects of 
the business is to carry on the business of 
Indian Relief & Benefit Insurance of all 
kinds “including Dividing Society 
Business’.” It is true, of course, that a 
statement of this kind in its memorandum 
Of association in no way concludes the 
argument against an assesses that it is 
not as a mutual society liable to pay tax 
on the premium income and that it did not 
do dividing society business in the year in 
question, but when reference tothe rules 
themseves show that they are rules to carry 
out a dividing society business, little on this 
point appears left to be said for the assesse, 

Reference to rr. 43, 44, 45 and 55 of 
the Oompany’s rules show that after deduc- 
tions of ð percent. for the working fund 
and 25 per cen. for the reserve funds of the 
total monthly collections for the year and 
r. ao 2 Tax Oas. 460; 59 L J Q B 291; (1889) A 


(2) 186 Ind. Cas. 790; A I R 1939 Sind 293; (1939) 
Kar, 779; 12 RS 208. 

(3) 168 Ind. Oas. 716; A IR 1939 Sind 296; 13 R S 3. 

(4) (1885) 2 Tax Oas. 100; 55 LJ Q B 92; 53L T 
634; 34 W R 233; (1885) 10 A O 438. 


1940 


after certain other deductions the balance 
is payable in certain proportions and within 
certain limits to the policy-holders or sub- 
scribers of that year. This business 
appears to be that kind of insurance 
business which falls within the definition 
of “Dividing Insurance Business’ in the 
Rules of the Govt. of India made under 
Act VI of 1912, which definition we have 
accepted as correct and fair in the two 
other case. In this cases too, as in the other 
two cases, the company and its-capital and 
its shareholder are things distinct and apart 
from the members of the society or policy- 
holders and their premia and the premium 
income ‘The assessee is a company register- 
ed under the Indian Companies Act; it has 
a subscribed capital of Rs. 3,550 divided 
into 855 shares of Rs. 10 each of which 65 
have been paid. It is true it collects and 
pays out to the subscribers or policy- 
holders after certain deductions money paid 
into the appropriate funds. But there is 
no mutuality between the company and 
its share-holders and the policy-holders as 
such and for the reasons we have already 
given in References Nos. 17 Commissioner 
of Income Tax Bombay Presidency Sind & 


Aden V. Central Popular Assurance Co. Ltd.’ 


Karachi (2) and 60 of 1979 Commis- 
stoner of Income Tax Bombay Presi- 
dency Sind & Baluchistan v, Sind 


Central Provident Funds Society Lt. 
(3) we think there is no doubt that the 
assessee Comes within the ruling in Last v. 
London Assurance Co, Ltd. (4) and it not 
witbin tre ruling in Styles’ case. (1. The 
company was not therefore to be assessd on 
its declared income of Re, 2,144-9 0 buf on 
the basis of a 15 per cent. profit on its 
premium income of Ks. 103,445, the final 
assessment to income- tax being Rs, !7,859 
under the provisions of r. 31 of the Income- 
tax Rules. 


On the third question, whether r. 31 is 
ulira vires, the argument for the assessee 
was that the rule could not apply in cases 
where the income could be assessed as in 
this case. What was paid back to the sub- 
scribers could be ascertained and that, it 
was argued, was not income. What interest 
had been earned on securities could be as- 
certained, and that was assessable income 
and no more. But the words of subss, (3) 
of s. 59 (a) are wide. They are: 

“(3) In cases coming under cl. (a) of sub-s. (2) 
where the income, profita and gains liable to tax, 
cannot be definitely ascertained, or can be ascer- 


tained only with an amount of trouble and expense 
to the assesses which, in the opinion of the Central 
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Board of Revenue is unreasonable, the rules made 
under that sub-section may = | 
(a) prescribe methods by which an estimate of 
such income, profits and gains may be made, and 
(b) in cases coming under sub-el. (i) of cl. (a) of 
sub-s. (2), prescribe the proportion of the income 
which shall be deemed to be income, profits and 
gains liable to tax, 
and an assessment based on such estimate or pro- 
portion shall be deemed to be duly made in accord- 
ance with the provisions of this Act,” 


The words “which, in the opinion of the 
Central Board of Revenue, is unreasonable” 
appear to us to give the Central Board of 
Revenue absolute discretion to decide in 
cases coming under clause (a) of subrs. (2) 
whether the amount of trouble to the assessee 
is unreasonable, and in that case to 
estimate the income in accordance with 
rules prescribed. Such a rule is r. 31. 
We think therefore there is no force in the 
argument that r, 31 is ultra vires, and the 
third question is to be answered in the 
negative. The three questions raised by 
the learned Commissioner are therefore 
decided accordingly. Same order as to 
ecsts as in Commissioners of Income Tar 
Bombay Presidency Sind & Aden v. Central 
Popular Assurance Co. Ltd., Karachi (2), 


D. Answered accordingly. 





MADRAS HIGH COURT 
Second Appeal No. 171 of 1936 
December 2, 1938 
ABDUR RAHMAN, J. 
KRISHNAMAOHARI— APPELLANT 
versus 
CHENGALRAYA NAIDU— 


i Dae 
Limitation Act (IX of 1908), Art. 182—Anplicas; 
for restitution, if one for execuition—“Apreal ap 
includes revision — Application for restitution of 
costs of objection by judgment-debtor — Time when 
runs—Fact that revision by judgment-debtop against 
order allowing decrec-holder’s application for amend- 
ment of decree is pending, tf of any avail—A pplica- 
tion for execution returned for amendment, when can 
save limitation—Restitution petition returned with- 
out any orders being passed, on ground that execution 
had been stayed—Petition held pending though not 
physically in Court — Limitation — Principle of 
laches or delay — Applicability to question of legal 
rights. 

Applications for restitution are treated 


a 
plications for execution and would therefore “be 
governed by Art, 182, Lim. Act. [p. 187, col 
l H 


{Oase-law relied onj 

The word ‘appeal’ occurring in Art. 182, Lim. Act 
includes revisions. 137 Ind, Oas. 529 (4), relied 
on. [ibid.] 

In case of an application by a judgment«debtor for 
restitution in consequence of an order ofthe A 
pellate Court allowing costs of the objection allowed 
by the lower Oourt, time begins to run from the date ` 
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on which the appellate order becomes final. The fact 
that the revision by the judgment-debtor is pending 
against the order of the lower Court allowing decree- 
holder's application for amendment of decree which 
does not .affect the appellate order allowing costs at all 
cannot help the judgment-debtor, as the revision ia 
‘with respect to a collateral matter. 

Where an application for execution is returned for 
complying with certain requirements and is not re- 
presented within a reasonable time even if none was 
fixed by the Court, it canbe of no avail to save 
limitation. [p. 187, col, 2.) 

Where consequent on the reversal of a decree, an 
application for restitution is presented and returned 
by the Court to the applicant on the ground that an 
order granting interim stay has been passed and is 
in force, andno legal or proper orders are passed by 
the Oourt, the application though not physically in 

.Qourt, must be yet treated to be pending and undis- 

posed of in so far as no interruption was occasioned 
by any default or laches of the applicant. There is 
no duty caston a decree-holder to make an applica- 
tion to revive an execution ` petition and in the 
absence ofany such duty, a subsequent application by 
the decree-holder must be taken to. be a kind of 
reminder tothe Oourt to take up his application 
for execution or restitution which has not been dis- 
posed of and to decide it according to law. 144 Ind, 
Oas. 167 (10), relied on. [p. 188, col. 1.] 

The principle of laches or delay, is based on the 
equitable doctrine of English Courts and cannot -be 
allowed to prevail when the legal rights of a party 
to a proceeding come up beforethe Oourt for deter- 
mination. It might be different if the party is asking 
for an equitable relief, Where he is asking for a 
legal relief andthe only question is whether this is 
barred by the statute of limitation there is no room 
for the application of any equitable defence such as 
laches or delay. tp. 188, col. 2.] 


Mr. N. Suryanarayana, for the Appel- 
lant. 


Mr. K. Narasimha Aityar, for the Respon- 
dent. - 


Judgment.—The main question raised 
by the appellant in this appea! is whe- 
ther an application for restitution made 
on November 13, 1925, in consequence 
of an order passed on sppeal on July 9, 
1924, and returned by the Court on the 
ground that an order of an interim injunc- 
‘tion restraining tbe applicant from recover- 
ing the amount deposited by him for costs 
was still in force is still undecided and 
should therefore be ordered tobe proceeded 
with.’ Two more applications for restitution 
were presented by the appellant in 1928 
and in 1934. They will have to be inci- 
dentally considered but as the facts which 
‘are going to be stated will show, the decision 
of this appeal solely depends on the effect 
„of the order passed on the application 
presented on November 13, 1925. A pre- 
liminary decree for sale instead of redemp- 
tion of a usufructuary mortgage was passed 
by a mistake on November 8, 1922 and 


` costs - were ordered’ to be paid by ‘all the ` 
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defendants, who were five in number, tı 
the plaintiff. The plaintiff (decres-holder. 
applied for the recovery of co3ts on October 
11, 1923, but defendant No, 5 who ‘is the 
appellant in the present appeal objected op 
the ground that the decree was preliminary 
in character and was therefore inexecutable. 
This objection was overruled by the execu 
tion Court. Defendant No. 5 preferred an 
appeal against this orderin which he was 
successful .and the order of the executing 
Oourt was reversed on July 9, 1924. In the 
meantime costs which had been awarded to 
the plaintiff had been recovered by him from 
defendant No, 5 who applied for restitution 
after his appeal had been accepted (C. M. 
P. No. 1257 of 1924). An order for restitue 
tion was passed by the executing Court 
on January 22, 1925. This was appealed 
against but it was confirmed by the Appel- 
late Court, The plaintiff then applied on 
November 11,. 1925, for an amendment 
of the preliminary decree and prayed that 
the decree for sale, which had been errone- 


ously passed by the Court, be converted 


into a decree for redemption (O. M. P. 
No. 357 of 1225). On the same date he 
applied for a temporary injunctioa restrain- 
ing defendant No. 5 from realizing the 
costs paid by him, from the plaintiff (O. M. 
P. No. 3:0 of 1925). An ex parte order 
was passed by the execution Oourt and an 
anterem stay was ordered. The fifth defen- 
dant, apparently without any knowledge 
of this order, presented another application 
on November 13, 1925, asking for restitution 
but instead of keeping it on the file or 
adjourning it to a future date, a curious 
procedure was observed by the executing 
Oourt. The petition for restitution was 
returned on November 18, 1925 to the the 
fifth defendant on the ground that the 
order granting interim stay had been 


passed and was in force. It is on 
effect of this order that the decision of 
this appeal depends. The application 


for amendment made by the plaintiff was 
eventually allowed on March 3, 1926, and 
the, interim stay was confirmed by another 
order on the same date. Defendant No, 5 
made an application for revision against 
the order granting the plaintiff leave to 
amend but this was dismissed by the High 
Court on April 28,1931. Before this revision 
was decided, defendant No. 5 had filed 
another petition for restitution and had 
attached the applicaticn dated November 13, 
1925, along with’ this application. This waa 
again returned to him for compliance with 
cértain requirements and was not re-present- 
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<i. On April 28, 1934, a fresh petition for 
«stitution was filed by defendant No. 5 and 
have to decide first whether this is with- 
1 time. 
Having been presented after about six 
ears of the application made in 1928 
= is apparently barred, but it has been 
ontended that the limitation for this 
«pplication started on the date on which 
Bhe appellant's revision was ordered by 
mhe High Court to be dismissed. Appli- 
rations for restitution have been treated in 
his Presidency as applications for execu- 
ion and would therefore be governed by 
‘Art, 182, Lim, Act: see Somasundaram 
7. Chokkalinga Pillai (1). The same view 
Boas prevailed in Rangoon and Patna, 
aUuthukaruppan Chettiar v. Annamali 
>hettyar (2) and Bhaunath Singh v. Kedar 
Wath Singh (3). It is true that the word 
“appeal’- occurring in Art. 182, Lim, Act, 
Boas been held to include revisions, Nagen ira 
Nath Dey v. Suresh Chandra Dey (4), and 
if the order in pursuance of which the 
application for restitution was made had 
been the subject of a revision in the 
High Court, limitation would have started 
from the date on which the final order 
was passed by this Court, This is however 
not the case. The first decree was held to 
be inexecutable by the Appellate Oourt in 
July 1924. ‘his order was not appealed 
against and became final. The cause of 
action for making an application for refund 
thus accrued to tne appellant on the date 
when the appeal was accepted in 1924. This 
was independent of tbe application made 
or order passed by the Court for amendment 
of the decree. If the order parsed on 
appeal in July 1924, were final and could not 
be affected by the subsequent amendment, 
the pendency of a revision petition by the 
plaintiff against the order allowing the 
decree to be amended could not poasibly 
help him. The revision was in respect 
of a collateral matter with which we are not 
at present concerned. The contention that 
the starting point of the period of limitation 
suould be the date of the order passed by 
this Court in 1931 on revision has therefore 
no force. 


(1) 40 M 780; 38 Ind. Cas, 806; A I R 1917 Mad, 185; 
5 L W 267, 

(2)11 R 275; 149 Ind. Oas. 889; A IR 1933 Rang. 
180; 6 R Rang. 337, 

; (3) 13 Pat. 411; 148 Ind. Oas. 1180; A I R 1934 Pat. 
2:6; 15 P L T 173; 6 R P 540 (F B). 

(4,59 I A 283; 137 Ind. Oas. 529; A I R 1932P O 
165; 60 O 1; 63 M L J 329; Ind. Rul. 1932) P O 195; 
36 O W N 803; (1932) A [L J 643; 34 Bom. L R 1065; 
55.0 LJ 528; 33 PL R 621; 36 LW7;90 WN 681; 
-1932) M W N 817 (P 0). 
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The question then is, -if the applica- 
tions made by the defendant-appellant 


in 1925 or 1928 are of auv help to him. 
The application made in 1928 could not 
be of much use as tbe present applica- 
tion was made six years later. Moreover, 
in view of tne fact that it was returned 
for complying with certain requirements 
and was not re-presented within a reasone 
able time even if none was fixed by the 
Court, it can’t be held to be of any avail 
to the appellant now. 

This brings me to the main question 
whether the application of November 13, 
1925, should still be deemed to be pend- 
ing as no final orders required by Art. 182, 
(5), Lim. Act, were passed on that applica 
tion, This would depend on the effect of the 
Order passed by the Oourt returning the 
application to the defendant-appellant in 
consequence of the interim stay being 
then in force. This was clearly a wrong 
order and it is therefore contended that 
the application shoald still be deemed to 
be undisposed of and thus held to be 
pending. The learned Counsel for the 
appellant has relied on a number of 
cases which lay down that in order to 
entitle a petitioner to treat an application 
as in continuation or one for revival of a 
previous application it should be found that 
the order dismissing the first application 
was wrong or that the tirst application was 
not properly disposed of; see Pattannayya 
Pattayya(5), Appavoo Natnar v. Lakshmana 
Reddi (6), Aitysa Umma v. P. K. Abdulla, 
76 Ind, Oas. 126 (7), Krishna Kaminee 
Debee v. Gtreeshchandra Mondel (8) and 
Madhusudhan Kowor v.Girindra Narayan 
Singha, 87 Ind, Oas, 561 (9). The prin- 
ciple on which these cases were decided is 
beyond controversy; but they have been 
attempted to be distinguished by the 
learned Oounsel for the respondent on the 
ground that the orders passed on the 
applications were not only illegal bat the 
applications were physically in Court. He 
contends that when the applications had 
been returned to the appellant either im- 
properly in 1925 or when the application 
returned for compliance with certain require» 
ments in 1928 -was not re-presented by him 

(5) 50 M L J 215; 92 Ind. Cas, 782; AIR 1926 Mad, 
453; (1926) M W N 262. 

(6)65 M L J 305; 145 Ind. Oas. 397; A I R 1933 


Mad. 745; 38 L W 347; 6 RM 57; (1933) MW N 
. (7) 76 Ind. Oas. 126; A I R, 1924 Mad. 178; (1923) M 
WX 670; 19 L W 613. 

(8) 63 O 57; 162 Ind. Oas. 654; A I R1938 Oal. 239; 39 
O W N 1030; 8 R O 628, 

(9) 87 Ind. Oas. 561; A I R 1995 Oal. 1185. 
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within a reasonable time it must be 
considered to be non est in the eye of the 
law and cannot be taken advantage of 
by the appellant after the lapse of about 
nine years. The contention is undoubtedly 
plausible but is there any warrant in law 
for me to give effect to it when I find that 
the Oourt was not justified in returning 
the application to appellant on the ground 
that an interim order for stay had been 
passed by it two days before? The applica- 
tion should have been retained in Court and 
any legal order that the executing Court 
might have considered to be proper and 
which it was competent to give should have 
been passed thereon. As it is, no final 
order was passed on this application as 
required by Art, 182 (5), Lim. Act. In the 
absence of any legal or proper order, I 
am constrained to come to the conclusion 
that the application although not physically 
in Oourt must be yet treated to be pending 
and undisposed of, There is no duty cast 
on a decree-holder to make an application to 
revive an execution petition and the applica. 
tion of 1934 must be in the absence of any 
such duty, taken to be a kind of reminder to 
the Oourt to take up his application for 
execution or restitution which has not 
been disposed of and to decide it accorde 
ing to law. I am fortified in this con- 
clusion by a decision given by my learned 
brother, Madhavan Nair, J., and reported in 
Muhammad Abu Bakkar v. Ramakrishna 
Chettiar (10). 

In the end it has been contended on 
behalf of the respondent that even if 
the application for restitution made in 
1925 is considered to be pending up till 
now, the appellant should, nonetheless, be 
held to have been guilty of laches and 
delay and should therefore be. held dis- 
entitled to make the application almost 
10 years after the order was passed which 
entitles him to get restitution. Reliance 
has been placed in this connection on two 
Cases reported in Tripura Sundaramma v. 
Abdul Khadar (11) and Jagadisan Pillai 
v. Narayanan Chettiar (12). It is hardly 
necessary for me to examine these cases 
in any detail as I find that this question 
was not being considered in either of 


(10) 64 M L J; 401; 144 Ind, Oas, 167; AI R1933 
a 540; 37 L W 469; Ind: Rul. (1933) Mad. 

(11) 64 ML J 664; 143 Ind. Oas. 1; A I R1933 Mad. 
418; 56 M 490; Ind. Rul. (1933) Mad. 274; 37 L W 607; 
(1933) M W N 566(F B). oS 

(12) 71M L J 160; 162 Ind. Oas. 376; A I R 1936 
. e TEN 59 M 759; (1936) M W N 364; 8 RM 985; 44 

40d, . 
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them. Tke observations in the first cas’ 
were made in summing up the effect o- 
a. decision by their Lordships of the 
Privy Councilin Kamar-ud-din Ahmad v 
Jawahir Lal (13), in which it had bee» 
held that the first petition for executior 
was not finally disposed of and that the 
subsequent application was both in sub- 
stance and in form made with the object 
of reviving and carrying through a» 
pending execution which was suspended 
by noact or default of the decree-holder. 
The facts in the second case were entirely 
different. No petition for execution was 
pending or undisposed of in that case and 
it was found that the decree-holder could 
have applied for execution at any time after 
March 1924 and the delay from March 1924 
to August 1932 was 

“on account of his own negligence or laches 
and not to any defect in the decree or to any 


circumstances connected with the decree which pre- 
vented him from putting in an application for 


execution.” 

I find, on the other hand, that in the 
present case, the petition for execution 
filed by the appellant has not been 
finally disposed of so far and the inter- 
ruption was not occasioned by any default 
or laches of the appellant. The interim 
stay was obtained by the respondent and 
it was in consequence of this stay that 
the application for restitution was illegally 
returned to the appellant. Moreover, the 
objection as to laches or delay, based as 
it is on the equitable doctrine of English 
Courts cannot be allowed to prevail when 
the legal rights of a party toa proceed- 
ing come up before the Oourt for deter- 
mination. It might have been different 
if the appellant were askiog for an eguit- 
able relief, He is asking for. a legal relief 
in this case and tha only question is whether 
thisis barred by the statute of limitation, 
There is thus no room in such cases for 
the application of any equitable defence 
such as suggested by the learned Counsel 
for the respondent. 

In the circumstances the application 
made by the appellaot in 1925 must ba 
held not to have been disposed of and 
the application made in 1934 may be 
regarded either in the nature of a 
reminder or as one for continuance theres 
of, The result’ is that this appeal must 
be accepted and the case sent back to 
the executiag Oourt for disposal of the 
application made by the appellant in 1925. 


:(13)15 M L J 258; 27 A 334; 32 IA 102; 8 Gar. 
810; LOL J 381; 2 A'L J397; 7 Bom. L R 43; 90 W 
N 601 (P O). 
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m tbe peculiar circumstances of the case, 
-owever I shal] leave the parties to bear 
eir own tosts throughout. 


N.“D. ` Appeal allowed. 


——_—— 


ALLAHABAD HIGH COURT 
Special Bench 

Second Appeal No. 1406 of 1937 

April 10, 1940 
Tom, O. J., ALLSOP AND 
GANGA Nata, Jd. 
SULTAN AHMAD KHAN—PLAINTIFE— 
ÅPPELLANT 

versus 

JALALUDDIN AND ANOTHER—DEFENDANT— 
RESPONDENTS 

Agra Tenancy Act (III of 1926), 8. 44—One co- 
«harer taking possession of plot in defiance of 
wishes of lambardar—Remedy of the latter. 

If one co-sharer is recalcitrant and takes posses. 
meion of a particular plot in defiance of the wishes 
«of the lambardar and the other co-sharers, their 
acemedy isnot by way of a.suit for ejectment under 
«3, 44, Agra Ten, Act but by way of a suit for joint 
weossession or for partition. 


§, A. fromthe decision of the Distric? 
Judge, Bareilly, dated March 12, 1937. 

Messrs. Waheed Ahmad Khan, M.A. 
Kazmi and Raj Bahadur Jaini, for the 
Appellant. 

Mr. G. S. Pathak, for the Respondents. 


. Thom, C. J.—This is a plaintiff's 
appeal arising out of a- suit for eject- 
ment and damagesunder s. 40, Agra 


Ten. Act, The parties are co sharers in a 
certain mahal, and the plaintiff claims to be 
the lambardar. He seeks to eject Moham- 
mad Khan and Jalaluddin from certain 
plots which once, according to the 
averments of the parties, was a grove. On 
September 13, 1934, Mohammad Khan sold 
hisshare inthe mahal to the plaintiff 
Sultan Ahmad Khan. He exempted from 
sale the. aforementioned grove. In that 
grove as a cossharer Mohammad Khan 
had a share along with the other co-sharers. 
In 1935, according tothe , averments of the 
plaintiff, Mohammad Khan cut down the 
trees of the grove and then allowed 
the defendant Jalaluddin to enter into 
possession of the land. In these circum- 
stances the plaintiff as lambardar and 
zamindar instituted the suit out of which 
this appeal arises for tke ejectment of 
the defendants. A number of questions 
have been raised during the hearing of 
this appeal, including -the question of 
jurisdiction of the District Judge to 
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entertain the appeal to his Court. In 
the view of the case we take however 


it isnot necessary to decide these ques- 
tions. 

In our judgment the. suit is misconceiv- 
ed. According to the plaintiff's own 
averments, Jalaluddin and Mohammad 
Khan, defendants, are both co-sharers. It 
is clear in our judgment that the plain- 
tiff, Sultan Ahmad Khan, is not entitled to 
eject co-sharers under s. 44, Agra Ten. 
Act, Learned Oounsel for the plaintiff 
maintained that a suit for ejectment of a 
co-sharer was competent, and he relied 
on the decision of the Revenue Court in 
Sri Ram Chanderjt v. Raghunath (1). In 
that case the Board of Revenue held that the 
lambardar of a village was a “landholder,” 
as that term had been defined in the Agra 
Ten. Act, and that he was entitled to 
eject aco-sharer asa trespasser. In the 
course of the judgment of the Board it was 
observed : 

“The lambardar is the ‘landholder,’ and the 
sectionsays that a person taking possession of land 
without the consent of the lendholder and in con- 


travention ofthe provisions of this Act shall be 
liable to ejectment.” 


‘Landholder” however has been defined 
ing, 3, Agra Ten. Act, as “the person to 
whom rent is, or but for a contract, exe 
press or implied, would be payable.” The 
rent of the particular plot in question is 
payable to the co-sharers of the mahal. It 
is not payable to the lambardar as 
lambardar. Itistrué that the lambardar 
is entitled to collect rents; but it ig to 
the co-sharers that the rent is payable, 
Under s. 44, Agra Ten. Act, a- trespasser 
may be ejected. Inno sense of the term 
can the defendants in this suit be regarde 
ed as trespassers. They are both coe 
sharers. They are entitled to joint posses- 
sion at least, of the plot in question in 
the absence of any agreement with the 
other co-sharers, They cannot therefore 
be ejected under s. 44. If one cossharer ig 
recalcitrant and takes possession of a 
particular plot in defiance of the wishes 
of the lambardar and the other co-esharers 
their remedy is not by way of á suit for 
ejectment under s. 44, but by way ofa 
suit’ for joint possession or for partition, 
In the result the appeal isdismissed with 
costs, 

D. Appeal dismissed, 

(1) 13 R D 426. 
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MADRAS HIGH COURT 
Ar pesls Nos. 221, 287, 290, 340 and 34] 
of 1933 
April 7, 1938 
VENKATASUBBA Rao AND 
Asppurk RABMAN, JJ. 
P. R. AIYANAOHARIAR AND OTHBR8— 
APPELLANTS 
VETS 
Sri UTHAMANAMBI 
SADAGOPACHARIAR AND otuERs— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss, 9, 92— 
Scope of—Questions regarding rituals or ceremonies 
alone, unconnected with civil rights cannot be ad- 
judicated by Civil Courts—S. 92, scope of ~Suit 
for declaration that plaintiffs alone have right to 
recite vedam and entttled to certain incomes, comes 
under s. 9—Suit by archakas for certain individual 
rights as office-holders is cognizable by Civil Court 
—Sust between trustees inter se regarding namam 
to be put on idols is not barred by s. 9 and is 
covered by 8 92— Right of citizen to worship is a 
right of civil nature—Madras Hindu Religious 
Endowments Act (II of 1927), ss. 9, 73—8. 73 does 
not cover a suit relating to deity which cannot be 
owned. 

Whenever a right, has been violated, it would 
give rise to a cause of action and would be enter- 
tainable by Oivil Oourts of the country, But the 
questions regarding rituals or ceremonies alone can 
not be adjudicated by Oivil Courts if they are not 
essentially connected with what may be stated to 
be civil rights of an individual or individuals. 
A suit complaining against an infringement of a 
right including that of worship would ordinarily 
be presumed to be within the competence of a 
Oivil Court, unless it has been shown not to beso 
by those who rely on the exception to s. 9 the 
Tule being to the contrary. [p. 191, col. 1.] 

No worshipper has aright to maintain an action 
for any of the reliefs covered by either of sections 
S, 92, Civil P. O., and s. 73, Mad. Hindu Religious 
Endowments Act, except when he seeks to enforce 
an individual right without securing the nocessary 
sanction from the authorities mentioned in them. 
These sections deal with matters which are of civil 
character and these bars have been obviously creat- 
ed with the object of avoiding unnecessary or 
frivolous suits against the trustees in regard to 
trust properties. The prohibition will not apply 
to a suit by a trustee against his co-trustees ora 
suit where the plaintifis try to enforce their civil 
rights. fp. 191, col. 2.] 

Whether a particular deity is adorned with a 
particular ornament on a particular day is surely 
a matter of ritual and has nothing to do with a 
civil right. Where, however, itis alleged that the 
plaintifis alone have the right to recite vedam and 
are entitled to certain incomes and honours on 
account of their being members of an assembly 
(goshti) holding a temple office, the allegations are 
sufficient to bring, the claim within s. 9 and will not 
fall within the ambit of s, 92, Civil P. O.,or s. 73, 
Mad. Hindu Religious Endowments Act. Krishna- 
awami v. Krishnama (6), relied on. . 


Executive trustee of a temple ordered the 
archakas to prostrate before the deity only once 
and not twice according to their own beliefs and 


threatened them with dismissal 


if they failed to 
- carry out the order: 
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Held, that the case fell within the cognizance: 
the Civil Court and would not be barred either b- 
8, 92, Civil P. O., or by s. 73, Mad. Hindp Religiov 
Endowments Act. 

An act of putting a namam on the God:head i. 
a matter of ritual based on usage and must 
held to be barred by s 9. But where the plaintife 
alleged that the trustees who belonged to other sec 
committed breach of trust in putting or causing t 
be put new or additional namams or marks to th 
idols in and about the temple and in severa 
articles and things thereof with a view to alte 
the character of the temple: 

Held, that an attempt to alter the character o 
the temple by erasing the namams of one sect o; 
by adding the namams of another sect in order ti 
throw the namama of the other into oblivion or at 
least to reduce them to such an insignificant pro: 
portion that they may be almost ignored was 
cognizable by Oivil Oourts, But the right pur 
forward by the plaintiff's not being one of indivi 
dual worship but one relating to the administra. 
tion of a trust, the suit was really one betweep 
trustees inter se and would be covered by s. 92'and 
could not be agitated without complying with the 
requirements of the section. Krishnaswami Aiyanger 
ay Singarachariar (1), followed. [p. 193, 
col. 1. 

_ (Oase-law relied on.] 

Section 73, Mad. Hindu Religious Endowments Act, 
relates only to religious endowment which term contem- 
plates property and doesnot includes a deity which 
according to Hindu Law is something more than 
property and cannot be said to be owned by any. 
particular class of Hindu or Hindus generally. [p. 
194, col. 1.) i 
'` A suit for declaration for breach of trust where 
plaintiff alleged that the trustees; committed the 
breach by putting new namams or marks to ‘the 
idols in or about the temple and by erasing the 
namams of one sect or by adding those of another 
sect is not covered by s.73 and comes under s. 92, 
Oivil P. O. 161 Ind. Oas. 177 (8), relied on. 

It is an ordinary right of a citizen to worship 
according to his own belief, any deity or god as 
he chooses to do, and it isa right of a civil nature. 
i Ind, Oas. 236 (9), distinguished. ([p. 195, col. 

ås. against the decrees of the District 
Court, Trichinopoly in O. S. Nos. 4,3,2,6 
and 5 of 1933 respectively. 


Messrs. V. Radhakrishnayya, R. Gopala- 
swami Iyengar, K. S. Desikan and 8S. V. 
Venugopalachariar, for the Appellants. 


Messrs. T. M. Krishnaswami Iyer, d. 
Srirangachari, S, T, Srinivasa Gopalachari, 
K. R. Rangaswami Ayyangar, K. Subba 
Rao and P. V. Rajamannar, for the 
Respondents. 


Abdur Rahman, J.—This is a batch of 
five appeals arising out of the same number 
of suits, three of which were preferred by 
Vaishnavite Brahmins of Vadagalai ‘sect 
and the remaining two by those of Tengalai 
sect for certain declarations and injunc- 
tions in regard to the famous Sri Ranga- 
nathaswami temple at Srirangam, The 
District Judge of Trichinopoly being obvi- 
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msly disinclined to be drawn into disputes, 
hich he considered to bo of a religious 
«ature, dismissed all of them on the ground 
1at they were not ofa civil nature and 

‘ere thus barred by s. 9, Oivil P. O. 
Koth the parties have appealed and the 
main point to decide is whether Oivil 
Jourts have no jurisdiction to try these 
uits. Another point which was raised 
ma the lower Oourt, but which was left 
aindecided, was that even if it be held 
hat some questions could be determined 
>y a Civil Court, their cognizance was 
yarred under either s. 92, Civil P. O., or 
ander s. 73, Mad. Hindu Religious Endow- 
ments Act. Although this point was not, 
48 stated above, determined by the trial 
Jourt, we have permitted the Oounsel for 
Khe parties to address us on it as well for 
Khe obvious reascn that it would be futile 
ko remand the cases if we were of the 
sopinion that they were not competent to be 
Koeard without the requisite sanction of the 
«authorities mentioned ins. 92, Civil P. O., 
“or s. 73, Mad. Hindu Religious Endow- 
ments Act (II of 1927). The two points 
which weare thus called upon to consider 
are (1) do the allegations contained in 
these suits pertain to matters which are civil 
in character; and (2) if £o, are they barred 
either by s. 92, Oivil P. C., or B. 73, Mad. 
Hindu Keligious Endowments Act. It will 
thus be necessary to go into every plaint 
with the object of deciding these questions 
in the order in which they are stated. 
Before going into the merits of the allega- 
tions, it would be better first to consider 
the legal aspect and then apply the prin- 
ciples which one is able to deduce from 
the relevant provisicns of the Oivil P. ©., 
and of the Mad. Hindu Religious Endow- 
ments Act to each suit separately. 

A careful study of s.9, Civil P. O., will 
show that it has been drafted so as to 
confer jurisdiction on Civil Oourts to try 
all suits of a civil nature unless their 
cognizance was either expressiy or im- 
pliedly bared, As a general rule, when- 
ever a right, which has been described by 
Salmond in his famous work on Jurispru- 
dence ‘‘as an interest both reccgnized and 
protected” has been viclated, it would give 
rise to a cause of action and would be 
entertainable by Civil Courts of the country. 
The explanation to the section (8. 9) has 
been added to clarify the pcsition that a 
right to property or to an office could 
be agitated in Oivil Oourts, although its 
determination may involve a decision of 
questions in regard to religious ritual or 
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ceremonies incidentally. From what has 
been laid down in the section, it is fairly 
apparent that questions regarding rituals 
or ceremonies &lone could not be adjudicated 
by Civil Courts if they were not essentially 
connected with what may be stated to be 
civil rights of an individual or individuals. 
It may be stated in the end that a suit 
complaining against an infringement of a 
right including that of worship would 
ordinarily be presumed to bə within 
the competence of a Civil Oourt, unless 
it Las been shown not to be so by those 
who rely on the exception, the rule as 
stated above being to the contrary. The 
principles which have been enunciated by 
me are well recognized but difficulties 
usually arise in applying them to the facts 
of a particular case. This brings me to 
the next question regarding the bars created 
by a. 92, Civil P.C., and s, 73, Keligious 
Endowments Act. These sections deal with 
matters which are of civil character and 
these bars have been obviously created 
with the object of avoiding unnecessary or 
frivolous suits against the trustees in regard. 
to trust properties. It may not be neces- 
sary at this state to consider the further 
question as to what reliefs are covered by 
these sections. They would be discussed 
in regard to the particular suit or suits 
where it may be found to be necessary so 
to decide. A large number of authorities 
was cited by the Counsel for the parties 
but the distinguishing feature of almost 
every case is that it was filed against a 
stranger and not against a trustee. It has 
not therefore been considered necegsary to 
discuss them, It is quite enough at this 
stage that a careful study of these two 
sections and the authorities on which 
reliance was placed has led me tothe con- 
clusion, (a) that no worshipper has a right 
to maintain an action for any of the reliefs 
covered by either of these sections (s. 92, 
Civil P.O., and s. 73, Mad. Hindu Reli» 
gious Endowments Act), except when he 
seeks to enforce an individual right without 
securing the necessary sanction from the 
authorities mentioned in the them ; (6) from 
the above it follows as a corollary that the 
prohibition contained in cl. (a) will not. 
apply to a suit by a trustee against his 
co-trustees. 

Bearing these Various principles in mind, 
I will have to determine the nature of 
each suit and it will be more convenient 
to start with those which have been 
brought on behalf of the Thengalai sect. 
O. S.No, 2 of 1933 was filed with the object . 
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of asking for a declaration that the order 
passed by the: devasthanam committee 
authorising the receipt of the ornaments 
with vadagalai namams as an offering and 
permitting them to be placed on the Goddess 
on day on which they were presented 
was ultra vires and illegal as being opposed 
to usage and tradition. An injunction was 
also asked for restraining the trustees and 
their successors in office from using the 
ornaments offered with Vadagalai marks 
and adorning the deity with them in the 
said temple. Whether a particular deity is 
adorned with a particular ornament on a 
particular day is surely a matter of ritual 
and has nothing todo with a civil right. 
The plaint does not allege any denial of a 
claim to any right to property, nor does it 


contain any statement which will bring’ 


the case within one definition of what is 
ordinarily understood by a civil right. It 
is Only frivolous to allege that by adorning 
the deity with the - presented ornaments 
for a day, the Thengalai character of the 
temple would be affected, I have therefore 
no hesitation in turning down the appel- 
lant’s contention and dismissing the suit. 
The Appeal No. 280 of 1933 accordingly 
fails and is dismissed. 

So far as Suit No. 3 of 1933 is concerned, 
it has been alleged in paras. 4 and 5 of 
the plaint that at the time of the daily 
ttruvaradhanam (food offerings) and other 
occasions the plaintiffs and the members 
of their goshti (assembly) only have the 
right to recite the Vedam and are eutitled 
to certain incomes and honours on account 
of their being members of the goshti 
(assembly) holding the temple redapara- 
yanam miras office but this has been 
questioned by the followers of Vadagalai 
sect lately. These allegations are, in my 
opinion, sufficient to bring the plaintiffs’ 
claim within s. 9, Oivil P. O. They not 
only allege a right of worship which 
they ‘state in the plaint to have been in: 
fringed but they further claim the right 
to an office as well as to its emcluments, 
which would clearly bring the matter 
within - tke cognizance of a Civil Court. 
The learned District Judge appears to have 
overlooked the’ plaintiffs’ allegation that 
their right of worship was being infringed 
and their claim to the office with certain 
emoluments was being denied. Moreover, 
the members of the goshti claim to be 
some kind of office-holders in the temple 
and are thus entitled to have their grievances 
ventilated in a Civil Court. The plaintiffs 
‘in’ this suit are” trying to enforce their 
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rights as office-holders and-would thus not 
fall within the ambit of either a. 92, Civil 
O., or 8, 73, Religious’ Endéwments 
Act, In view of this finding it would be 
necessary to vacate the order of the learned 
District Judge and remand the case to him 
for trial on the other issues which) have 
not been so far determined. Appeal No. 287 
of 1933 is therefore accepted and Suis 
No. 3 of 1933 is cousequently remanded for 
disposal on the merits 

Coming to the suits filed on behalf of 
the Vadagalai sect and taking up O. 8. 
No. 5 of 1933, I find that the archakas 
complain in para. 7 of their plaint against 
an order having been passed by defendant 
No.1, who is the executive trustee of the 
temple, under which they have been direct- 
ed to prostrate before the deity only once 
and not twice in accordance with their own 
religious beliefs. They have been, it is 
alleged, threatened to be dismissed jf they 
refuse to carry out this order. This allega- 
tion, it is apparent, refers to the plaintiffs’ | 
individual rights as archakas if they wish 
to continue in their offices and at the same 
time wish to carry on their worship in 
accordance with what they alleged to be an 
immemorial practice, These allegations are 
in my opinion, of such a nature as would 
bring the case within the cognizance of a 
Civil Court. Viewed in this manner, the 
cognizance of this case would neither be 
barred under s. 73, Mad. Hindu Religious 
Endowments Act,nor under g, 92, Civil P. O. 
The plaintiffs are praying for certain in- 
dividual rights as office-holders to be 
enforced by Courts of law and they should 
be allowed to have the freedom of their 
conscience and follow their immemorial 
custom if they succeed in establishing it. 
Appeal No. 341 of 1933 has to be, for the 
above reasons, accepted and the suit would 
have to be remanded to the lower Court 
for dispcsal on the merits, 

The second suit filed on behalf of the 
Vadagalai sect is O. S. No. 4 of 1933. It 
seaks for two declarations: (1) that the 
trustees of the temple have committed 
breach of trust in putting or causing to 
be put any namam or mark other than the 
thiluka to Mulavar, Sri Ranganathaswami 
and, (2) in putting or causing to be put 
new or additional Thengalai namams or 
marks to the idols in and about the temple 
and in several articles and things thereof, 
It has been alleged in para. 13 of the 
plaint that the act of putting a namam on 
the Godehead is higtly sacrilegious, that . 
the puja to the God is rendered inefficacious’ 
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and that the trustees of the temple have 
no power tc introduce unshastraic innova- 
tions. Although an attempt has been made 
in the plaint to show that this act of the 
trustees would seriously affect the plaintiffs’ 
right of worship, I have arrived at the 
conclusion after a careful consideration 
that this is a pure matter of ritual based 
on usage and must be held to be barred 
by s. 9, Civil P,O. The attempt to charae 
terize the practice of putting namams on 
the God’s head as illegal appears to be 
due to the fact that the predominant 
character of this temple happens to bs 
Thengalai and it is highly distasteful to 
the Vadagalais to see the Gods they wor- 
ship along with Thengalais bearing the 
latter’s marks. Had they been on the con- 
trary adorned with Vadagalai marks instead 
of Thengalai marks, the so-called sacrilege 
would never have been, one feels, made 
a ground of attack. So far as this part of 
the claim is concerned, I am of the opinion 
that it is not cognizable by Oivil Courts 
and must be dismissed. 

The other part of the claim however 
stands on a different footing. The allega- 
tions contained in para. 14 of the plaint 
make it clear that a very serious attempt 
is being made on behalf of the followers of 
the Thengalai sect to introduce their own 
namams on the temple properties with a 
view to alter the character of the temple, 
There is no doubt that the plaint, as point- 
ed out by the learned District Judge, was 
drafted with an eye on the decision reported 
in Krishnaswami Iyengar v. Samaram 
Singarachariar (1), but this would not in 
any way detract from the value of the 
plaint or the seriousness of the allegations 
contained init. An attempt to alter the 
character of the temple by erasing the 
namams of one sect or by adding the 
namams of another sect in order to throw 
the namams of the other into oblivion or at 
least to reduce them to such ‘an insigni- 
ficant proportion that they may be almost 
ignored has been held in Krishnaswami 
Iyengar v. Samaram Singarachariar (1), to 
be an allegation which would be cogniz- 
able by Civil Courts and I respectfully 
concur with the expression of opinion cone 
tained in that judgment. I have therefore 
no hesitation in holding that this allegation 
of the plaintif is cognizable by a Civil 
Court, If this were all, the plaintiff would 
be entitled to have this suit remanded, 

But before this can be done, the question 
must be decided if therelief consequent on 

(1) 30M 158: 17M LJ2, 
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this right would be covered by s. 92, Oivil 
P. O, or under s. 73, Mad, Hindu Rali- 
gious Eadowments Act. Both these sections 
are mutually exclusive and if the latter 
Section is applicable, the former section 
would not apply. Moreover, it was cons 
tended by Mr. Radhakrishnayya however 
that the proposition enunciated by me in 
(a) in an earlier portion of the judgment 
was not quite applicable to this suit as the 
plaintiffs in the present case were claiming 
rights for themselves as individuals in their 
character a3 such. I cannot agree with this 
contention as I am not disposed to treat the 
right put forward as one of individual wor- 
ship. It is really a question relating tothe 
administration of a trust. Turning to Krishna 
swami Iyengar v. Samraram Singara- 
chartar (1) he urged that the right of 
worshippers to institute a suit was recognize 
ed inspite of the fact that he might have 
been claiming rights-waich are not only 
individual in their character but which ha 
may be claiming in common with others. A 
careful study of this ruling however would 
show that Sir John Wallis did not state 
what has been contended for by the learned 
OQounsel. The facts of the case were that a 
suit was filed by a trustee, and that is impor- 
tant against his co-trustees for an injunction 
restraining certain Vadagalai co-trustees 
from trying to convert a Vaishnavite temple 
at Tiruppukuzhi, which was Thengalai in 
character, into that of Vadagalai by sub- 
stituting namams of the latter sect for that 
of the former, An injunction was also 
prayed for that a copper processional idol of 
the Vadagalai Gara may not be introduc. 
ed into the temple for the first time. It wili 
thus ba seen that the suit was raally be- 
tween trustees of the temple inter se and 
would not bs covered by the first proposi- 
tion which has been laid down by mə but 
would be covered by the second. Even if 
there were any remarksin that judgment 
regarding the general right of worshippers, 
they would bein the nature of an obiter. 
But if the jadgment is correctly understood, 
it would be found that Waillis, J. (as he 
then was) has only said at the bottom of 
p. 163* ; ° 

“Tf, as dharmakarthas, they commit a breach of 
trust cognizable by the Oivil Courts they may be 


restrained at the suit of the other dharmakuthas or 
worshippers,” 


I only understand this sentence to mean 
that the learned Judge was not thiaking at 
the time ifa suit referred to ina that sən- 
tence could have been filed either with or 


 *Pageof 30 M.—[Ed.] 
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without sanction as required by s. $2, Civil 
P.C., or s. 73, Religious Endowments Act. 
He was only dealing with the rights of per- 
sons at whcse instance a suit of the character 
mentioned in that Judgment could be in- 
stitued. I am unable to discover any dictum 
either in the sentence mentioned above 
or at p. 165* which could be construed in 
the manner suggested by the learned 
Counsel for tke appellant. Reference may 
be made in this connection to Appanna 
Poricha v, Narasingha Poricha (2) which 
has been followed in a very recent judgs 
ment by a Division Bench of this Oourt, 
Shanmukhan Chetti v. Govindan Chetti (3). 

The next question then is, if the relief is 
barred under s. 73, Mad. Religious Endow- 
ments Act. “Religious endowment” has 
been defined in s. 9, sub-cl. 11, Mad. 
Hindu Religious Endowments Act, II of 
1927, to mean 

“all property belonging to, or given or endowed for 
the support of, maths or temples or for the per- 
formance or any service or charity connected 
therewith and includes the premises of maths or 
temples but does not include gifs of property made 
aB personal gifts or offerings to the head of a math 
or to the archaka or other employee of a temple.” 
, Bection 73, sub-cl, 2 provides that 
“Sections 92 and 93, r. 8 of O. I of Sch, I, Civil 
P. O., 1908, shall have no application to any suit 
claiming any relief in respect of the administration 
or management of a religious endowment and no 
suit in respect of such administration or manage- 
rer shall be instituted except as provided by this 
ct. 


A reference to the above definition of 
“religious endowment” would show that a 
deity is not covered by the definition and 
although it may be œa juridical entity 
entitled to own dedicated property in the 
legal sense, itis according to Hindu Law 
something more than property and cannot 
be said to be owned by any particular 
class of Hindu or Hindus generally. Having 
held that s. 73, Mad. Hindu Religious 
Endowments Act, is inapplicable, 1 have to 
ascertain if this matier is covered by s. 92, 
Civil P. OC. Mr. Radhakrishniah contends 
that s. 92, Oivil P. O., would not bea bar 
to his claim as the relief sought by his 
clients in the present suit is not covered by 
any of the reliefs which are specified in 
that section, I do not agree. The question 
relating to the fcrmation of a scheme has 
first of all been-clearly specified and this is 
a matter which would fall appropriately 

(2) 45 M113; 69 Ind. Oas. 304; AI R 1922 Mad. 


17; 41 M LJ 608; (1921) M W N 833; 15 L W 18; 30 
M LT1(F B). 

(3) (1937) M W N 849; 176 Ind. Oas. 26; A I R 1938 
; Mad. 2I L R (1938) Mad, 39; 46 L W 426;11 R M 
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under that head. But even if it did not, it 
would he covered in any case by'cl. (A). 
It bas been argued that this clause was 
not iniended to provide any relief other 
than the ones which are mentioned in 
cls. (a) to (g) The learned Counsel for 
the appellants placed his reliance in 
support of that construction on the well- 
known exposition of that branch of the law 
by their Lordships of the Judicial Con- 
mittee in Abdur Rahim v, Abu Mahamad 
Barkat Ali (4). There is nothing in that 
case however which detracts from the 
view taken by me, All that their Lordships 
lay down inthe case was that the words 
‘further or other relief” mentioned in cl. 
(h) “must on general principles of construc. 
tion be taken to mean relief of the same 
nature as contained in cls. (a) to (g).” 
This does not mean that the relief to be 
granted under cl. (h) must necessarily be 
the same as given in cls. (a) to (g). If this 
were s, cl. (h) must be assumed to be 
redundant and it is’ well-known maxim of 
interpretation that no word or clause In 
an enactment should be held to be supers 
fluous and the statute has to be so inter- 
preted as to impute some meaning into 
the words used by the Legislature in an 
Act. Moreover, the word ‘or’ preceding 
cl. (h) is significant and is intended to 
cover reliefs other than those specified in 
els. (a) to (g) I am therefore of the 
opinion that even if cl. (g) is not held to be 
strictly applicable, it would, in any case, 
be covered by cl. (h) since, to use their 
Lordships own words given above, the 
relief would at all events be in the nature 
of the one specified in cl. (g) of 5.92. I 
must therefore hold that this relief is 
covered by s. 92 and cannot be agitated in a 
Civil Court without complying with the 
requirements of that section. The result 
is that this suit, although of a civil nature, 
would also have to be dismissed as it has 
been filed without the requisite sanction. 
Coming to the third suit. O. S. No. 6 of 
1933, this was filed on behalf of the fol- 
lowers of the Vadagalai sect fora declara» 
tion thatthe plaintiffs and other Vadagalai 
worshippers are entitled to worship the 
idols of Sri Natha Munigal and Sri Vedanta 
Desigar and for their being carried in pro- 
cession on the oceasions and in the manner 
specified in Sch. (b) and permitting them 
to participate according to mamul in the 


(4) 55 O 519; 108 Ind. Oas. 361; AIR 1928P O 
16; 55 I A98; 9 PLT 65; ILT 40 Cal. 19; 27 
LW 339; 32 OW N 482; 2AL J 464; 54ML J 
609; 30 Bom. LR774; 48 O LJ 55 (P 0O) : 
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festivals of Sri Ranganatha on the said 
occasions and receiving the customary 
honours and perquisites with a consequent 
injunction, I have considered the matter 
very carefully and having regard to the 
fact that it is an ordinary right of a citizen 
to worship according to his own belief, 
any deity or god as he chooses to do, I 
am of the opinion that it isa right of a 
civil nature, Butin view of what has been 
Said in regard to O, 8. No, 4 of 1933, this 
relief must also be held to be barred under 
8. 92, Civil P. O., and the suit dismissed for 
want of proper sanction. The only ques» 
tion now left is one of costs, and as the 
‘parties have partially succeeded in estab- 
lishing their respective contentions and 
partly failed, we think that the most 
equitable order in the circumstances of this 
case would bethat in Appeals Nos. 290 of 
1933, 340 of 1933, and 221 of 1933 the 
parties do bear their own costs both in 
this. Court as well as in the lower Court. 
Cost in Suits Nos. 3 and 5 of 1933, which 
are -being remanded, will abide the result. 


‘Venkatasubba Rao, J.—I agree with 
my learried brother who has exhaustively 
dealt with the question raised. The five 
suits out of which these appeals arise come 
prise “six claims—four by the Vaddgalais 
and two by the Thengalais. Section 9, 
Oivil P. O., enacts a rule which is very 
simple to state but very difficult to apply. 
It is a fundamental rule that the Oivil 
Oourts of the land shall try suits of a civil 
nature, but a suitdoes not cease to be 
one of a civil nature because in order to 
decide it the Court has to decide quesitons 
as to religious rites or ceremonies. The 
substantive part of s. 9 enacts the first part 
of the above rule: the explanation to it, 
the second part. Right to property or right 
to an office is, as the explanation points 
oul, a civil right, but that is enacted 
only by way of illustration. The right of 
worship has been held in numerous cases 
to be a civil right of which the Oourts 
will take cognizance, When rights of 
religious worship become intertwined with 
religious ritual or religious tenet, the 
question presents the utmost difficulty. 
The right of worship being, as already 
stated, a civil right, the Oourt is bound, 
when there is a claim made to it, to adjudi- 
cate upon it although that right depends 
On questions of ritual or tenet. It is often 
difficult to ascertain in a given case—is 


the matter one of religious worship which 


the Civil Courts will entertain or one of 
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religious ritual or tenet which the Civil 
Courts will not ? There is another distine- 
tion of vital importance, Does a parti- 
cular right partake of a right of worship 
which, it may be mentioned, is essentially 
an individual or personal right or does it 
pertain tothe administration of a religious 
trust, i.e, a right which the Legislature 
has provided should be vindicated on behalf 
of the public. No such distinction can 
arise, it is obvious, where there is neither a 
trust nor a trustee, but where the infringes 
ment complained of it is in respect ofa 
religious trust, the distinction becomes. 
important whether the claim put forward 
relates to the personal right of worship or 
to the administration of a public religious 
trust. Ia the former case, it is open to any 
aggrieved individual to file a suit in the 
ordinary way to establish his right; in the 
latter case the right should be vindicated 
in the manner provided for by the Legis- 
lature and in no other, in other words, by 
s. 92 or some other analogous provision | 
being availed of. These, briefly, are the 
principles which, in my opinion, bear upon ' 
the decision of the six claim; which the 
suits under appeal have given rise to. In’ 
the light of these principles I shall now 
proceed to dispose of the six claims which `’ 
in my opinion fall under three groups. 

Group 1: Appeal No. 290 of 1933.—The 
Thengalai plaintiffs object to the Thiru» ' 
mangaliyams with Vadagalai namams being ’ 
placed round the neck of the goddess. The ' 
substance of the complaintis this: The 
trustees seem to have made an order that ' 
when Thirumangaliyams with Vadagalai 
marks are offered to the deity, they should 
be placed at the foot of the goddess, But 
the devasthanam committe rescinding this 
order directed that the jewel should be put 
on the neck of the goddess on the particular 
day it is presented. I am definitely of the 
opinion tbat no right of a civil nature is 
involved in this complaiat, as neither 
the character of the worship nor that of 
the temple is in the least affected; the 
grievance is in respect of a trivial matter 
of religious observance and the suit is 
therefore not maintainable and the appaal 
accordingly fails. 

Appeal No. 221 of 1933. (Claim No. 1).— 
This appeal arises out of an action by the 
Vadagalais and it comprises two claims: 
with the first of those claims alone [ shall 
deal here. It is alleged that neither the 
Vadagalai nor the Thengalai namam should 
be placed on the godehead itself, for, tha - 
namam represents the foot of God, Under 
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the cloak of this claim, the Vadagalai 
plaintiffs seek to get removed the Thengalai 
namam admittedly adorning the forehead 
of the deity. Jt is said that according to 
the Shastras it is an act of sacrilege to 
place anamam on the god-head. It would 
be a fruitless task to attempt to enquire 
what the ancient Shastras prescribe ; indeed, 
the adherents of the rival sects may argue 
endlessly abcut the meaning of a particular 
text. In such cases, as has been often 
observed, the only safe guide is usage: 
Subbbaraya v. Chellappa (5) and Krishna- 
swami Atyanger V, Samaram Singarachariar 
(1), Itis nct denied that the present con- 
tention is opposed, not only to the tradi- 
tional uage of the Srirangam temple but 
of several celebrated shrines in South 
India. In my opinion the claim is a fri- 
volous one and to allow it to be tried would 
amount to an abuse of the prccess of the 
Court. Moreover, the matter is at best one 
pertaining to religious ritual and as such 
is excluded from the cognizance of a Civil 
Court. The appeal, so far as it relates to 
this claim, therefore fails. 

‚Group No. 2: Appeal No. 287 of 1933.—The 
suit here pertains to a religious office, The 
plaintiffs are Thengalais and claim on behalf 
of themselves and others said to belong to 
agoshti, the office described as the veda- 
parayanam miras alleged to attach to the 
temple. They further claim that certain 
emoluments aud honours appertain to the 
Office in question. They ccmplain that the 
devasthanam trustees and some members 
of the Vadagalai sect have done some acts 
which have the effect of throwing doubt 
on their claim to the office. The constitue 
tion of the alleged goshti is no doubt 
vaguely described, but it isnot our province 
now to decide whether the claim is true or 
false. The right claimed here is not dise 
similar in its legal incidents to the claim 
in Krishnaswami v., Krishnama (6), On the 
allegations in the plaint it must be held 
that the suit is of a civil nature and 
allowing the appeal we must remit the 
case to the lower Court to be heard on its 
merite, 

Appeal No. 341 of 1933.—This is a suit 
by the Vadagalai archakas who are heredie 
tary office-holders and temple servants. 
They maintain that as ordained by the 
Shastras they have been from time imme- 
morial prostrating themselves before the 
delty at least twice, while performing cer- 
tain ceremonies as archakas. Their com- 
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plaint is that the trustees have directed 
that they should prostrate themselves only 
once and have threatened them with dis- 
miesal in case they disobey the order. If 
the allegations are true, the function of 
prostration is inherent in the religious office 
which the plaintiffs hold. The duty and’ 
the office are insepar:bly associated and 
I find it difficult to separate the one from 
the other and hold the duty to be a ques- 
tion of mere ritual. According to the plain- 
tiffe, prostrating themselves twice is a 
matter of conscience, and to be told to 
deviate from the traditional usage on pain 
of dismissal, is an outrage on their religious 
sentiment. On these allegations, the claim 
is, in my judgment,one of a civil nature 
and the appeal shculd therefore be allowed 
and the suit remitted for trial, 

Group No, 3: Appeal No. 221 of 1933 
Claim No.2.—I admit I feel considerable 
difficulty in defining in precise terms what 
does or what does not fall within the prin- 
ciple of this group. What is meant by 
the expression “matter pertaining to the 
administration of a religious trust?” On 
the one hand, this must be distinguished 
from matters of ritual ahd on the. other 
from tke individual, right of worship.. To 
decide where.the line is to be drawn is.not 
infrequently attended with considerable 
difficulty. In great Hindu temples with their 
innumerable sub-chrines and minor idols 
and multiplication of ceremonies, settled 
religious observances get established by 
usage and tradition. There are many 
such observances and it is wrong to. treat 
every observance, irrespective of ite charace 
ter, as involving a question of right of 
worship as totreat it as a matter of ritual. 
The Vadagalai plaintiffs complain that the 
trustees have committed breaches of trust 
by erasing Vadagalai namams and replace 
ing them by Thengalai namams and other- 
Wise incresing the number of the latter. 
They maintain that such action on the part - 
of the trustee is likely to affect the character 
of the temple. These namams, it is alleged, 
have been put upon the. temple, certain 
articles belonging thereto and on certain 
minor idols. In Krishnaswamt Atyanger 
v. Samaram Singarachariar (1) it has been 
held that that the removal or alteration of 
namams amounts to an interference with 
property and that the trustees of a temple 
ought not to be permitted to make changes 
affecting the character of the temple asa 
religious institution. The complaint is not 
that by any innovaticn in regard to the 
principal deity the right of individual worship 
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has been invaded or interfered with, Whe- 
ther a particular matter should, owing to 
its importance, be treated as involving the 
right of individual worship, must, in my 
Opinion, depend upon circumstances, It is 
difficult tosay in general terms what con- 
situtes in the abstract an infraction of the 
right of worship. However, the complaint 
in question I am disposed to treat as one 
relating to the administration of a religious 
trust. This being so, the suit is incompetent, 
as the procedure prescribed by s. 92, Civil 
C., or s 73, Hindu Religious Endow- 
ments Act (whichever is the provision 
applicable) has not been adopted. I am not 
disposed to regard Krishnaswami Aiyangar 
v. Samaram Singarachariar (1) as an 
authority to the contrary; on the other 
hand, it inferentially supports the view 
I have indicated. The matter there was 
originally heard by Subramania Aiyar 
and Davies, JJ., who differed, Subramania 
Aiyar, J. held that the suit should be 
regarded as one brought by a trustee against 
his co-trustees to vindicate the former's 
individual right; he was therefore of the 
opinion that noleave was necessary under 
8. 18 of Act XX of 1863. But Davies, J. 
held that the act complained of was the 
act of a majority of the trustees and was 
as such binding upon the plaintiff in his 
capacity of a trustee. Owing to this difer- 
ence of opinion, there was a Letters Patent 
appeal, which was heard by a Bench of 
three Judges, who affirmed the view of 
Subramania Aiyar, J. They held that the 
act of the majority complained of was ultra 
vires of the trustees and did not bind the 
dissenting trustee and therefore the suit was 
in effect one to establish the private right 
of the plaintiff trustee. On that ground the 
learned Judges decided that the want of 
sanction did not render the suit bad. 

If this antecedent history is borne in 
mind, it will be seen thatthe suitin the 
case referred to, was not brought on behalf 
of any section of the public to vindicate a 
public rigat, but was brought by a trustee 
to have a private wrong redressed Nor is 
the judgment in Hokam Chand v. 
Maharajah Bahadur Singh (7) to the oppo- 
site effect. There, the plaintiff representing 
the. Digambari sect sued the defendants who 
represented the Swetambari sect under O. I, 
r. 8, Civil P. O. No question of a trust or 


trustee was raised and the relief was claimed 

(7) 12 Pat. 681; 144 Ind. Oas. 346; A IR 1933 
P O 193; 60 I A 313; Ind. Rul. (1933) P O 187; 
(1933) M W N 882; 85 ML J 163; 38 LW 306; 
(1933) A LJ 1325; 25 Bom. L R 990: 370 W N 
102; 14 P LT 559; 58 O L J 56 P O} 
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not against any trustee of an institution 
but against a rival section of the commu- 
nity. That ground of distinction is sufficient 
for my purpose, but I may point out inci- 
dentally that the right infringed there was 
of such magnitude as to be proparly desig- 
nated a right of worship, The charans in 
the old shrines were the impressions of the 
foot-prints of the saints, each bearing a 
lotus mark. The Swetambaris, who preferred 
to worship the feet themselves, have evolved 
another form of charan which shows the 
tos nails and must be taken to be a repre- 
sentation of a part of the foot. This the 
Digambaris refused to worship as being a 
representation of a detached part of the 
human body, I conceive this to be funda- 
mentally different from an increase in 
namams (a bare matter of proportion), it 
being common ground that the offending 
namams on temple walls or minor deities 
do not, as such, interfere with the right of 
worship. 

The question then remains, which of the 
two provisions govern the present case— 
s. 92, Civil P.O., or s8. 73, Hindu Religious 
Endowments Act? The provision in the 
local Act applies to “religious endowments” 
only and that expression as defined by the 
Act means property and nothing more. As 
already stated, a part of the complaint 
relates to the idols in the temple, 
and idols or consecrated images are juridical 
persons or juristic entities and cannot be 
treated as property. Then it follows ag 
observed by ms in Annamalaz Chettiar v. 

J ettiar (8): 
E A i UR of s. 92, Oivil P. C. and 
s. 73, Hindu Religious Endowments Act, must not 
be forgotten. The latter Act removes, as already 
stated, from the ambit of s. 92, which relates to all 


trusts of a religious nature, only those religious 
trusts which amount to ‘religious endownmentzs’ 


under that Act.” a 

Yam therefore of the opinion that the 
provision which applies is s. 92, Oivil 
P,O. But Mr. Radhakrishnayya coatends 
that the reliefs asked for in the suit 
are not those contemplated by s. 92, 
The question is one of substance and not 
of mere form. The case here is not oaly 
one of “breach of trust” (that is what the 
plaintiffs themselves allege), but as shown 
above, the “direction of the Oourt is neces» 
sary for the administration of the trast,” 
Then cl. (g) refers to the “settling of 
schemes.” A direction that inthe adminis- 
tration of the trast, the trustee shalldoa 
certain thing or abstain from doing it, is 
<8) (1935) M W N 607; 161 Ind. Oas. 177; AI R 
1935 Mad. 983; 69M L J 274;42 L W 505;8 R M. 
7 
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surely not alien to a scheme of manage- 
‘ment. That is a relief falling within cl. (h) 
ejusdem generis with the relief specifically 
mentioned in cl. (g). I do not regard any 
of the numerous cases cited by Mr. 
Radhakrishnayya as compelling me to take 
a different view from what I have taken. 
The section has been enacted with a view 
“to. prevent unrestricted access to Oourts: 
Otherwise, trustees may be harassed by 
;@ndless suits brought by different in- 
' dividuals, each alleging his own grievance, 
_One might put many instances of acts of 
management in a Hindu temple which 
however distasteful to particular individuals 
` or sections of the public, cannot reasonably 
_ be regarded as invading a personal right 
of worship ; nor can such acts be dismissed 
-as already stated as being matters of mere 
Titual or tenet. It is in such cases that 
8. 92 is brought into play and evasion of 
that section ought not to be allowed in 
public interests and the Courts will watch 
this with the utmost diligence; to relax the 
restriction imposed by the section would be 
„to open the flood-gates of Spurious litiga- 
‘tion, Take a case of breach of trust; it may 
>be of a trivial nature or for Some other 
reason ought not to be permitted to be 
agitated ina Court of law. The Advocate- 
‘General is expected to apply his mind to 
the question and is not bound as a matter 
of. course to give sanction. The provision 
is a salutary one and ought not to be 
‘allowed to be defeated or evaded. On the 
ground of want of sanction under s. 92 
‘the suit, in so far asit relates to this claim, 
fails and the appeal to the same extent 
should also be dismissed. 
1 Appeal No. 340 of 1933.—Here is a 
suit brought on behalf of Vadagalais to 
compel the trustees to take in procession 
the idols of 
kar (two of 
witin the precincts of the temple on certain 
occasions, ] 
the right alleged to have been infringed, 
to. be. of such an important natura as to 


cited by Mr, 


Manzur Hassan v. Muhammad Zaman (9) 
are beside the 


use of a highway as a Place of religious 
worship—a question with which we are not 


reference to the appeal I have just dealt 

(9) 52 I A 6l; 86 Ind, Oas. 236; AIR 1995 PO 
36; 47 A 151; 48 M L J23; 21L W 239; 6PL T 
115; 23 A L J179; 27 Bom. L R 170; 2 O W N53; L 
EGA CO Bs 29 OWN 486; 3 Pat, LR 20 
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with apply with equal force here, The suit 
fails for want of sanction under 8, 92 and 
the appeal should accordingly be dismissed, 
Iam in full agreement with the orders as 
to costs passed by my learned brother. 


N.-D. Order accordingly. 


-n 


LAHORE HIGH COURT 
Second Appeal No, 528 of 1939 
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Din MuHammap, J. 
GHULAM QADIR—DEFENDANT 
—ÅPPELLANT 
VETSUS 
ALAF DIN, PLAINTIFF AND OTaERS 
DEFENDANT3— RESPONDENTI , 

Custom (Punjab) — Alienation — Widow — Income 
derived by her from husband's estate, ample—She 
cannot alienate husband's property even to discharge 
his debts, : 

While determining the question whether the 
alienation by the widow, ofher husband’s property, 
is or is not for necessity, the income of the widow is 
an important factor to be considered. Where income 
derived by her from her husband's estate is ample a 
widow cannot alienate her husband’s property 
even for the discharge of her husband's debts. 

[Case-law relied on.] 


S. A. from a decree of the District J udge, 
Gurdaspur, dated January 2s, 1939. 

Malik Barkat Ali, for the Appellant. 

Lala Mukand Lal Puri, for the 
Respondents (Plaintiffs). 


Judgment.—The suit out of which this 
appeal has arisen was instituted by Ala, 
Din, a reversioner of Ghulam Mohammad, 
the deceased husband of the two widows 
Msi. Daulte and Mst. Sardaran. It was 
for a declaration that the two mortgages 
effected by the widow in favour of Ghulam 
Qadir, a brother-in-law of Mst. Sardaran, 
would not prejudice his reversionary rights. 
This suit was resisted on the ground that 
the alienations in dispute were for conside 
eration and valid neceseity. The trial 
Court upheld the plea raised by the defen- 
dants and dismissed the suit. On appeal, 
the District Judge ageed with the Court 
below that the debis were no doubt just 
antecedent debts but taking into considera- 
tion theincome that accrued to the widows 
from the property to which they had 
succeeded, he set aside the alienations on 
the ground that it was not necessary for the 
widows to have encumbered the property 
in their hands in the manner. they had 
done to discharge the debts for which the 
alienations had been made, The mortgagee 
appeals. . 


1940. 


Counsel for the appellant contends that 
the widows were not bound to account for 
the incdme they realized from the property 
in their possession and that inasmuch as 
the debts which were discharged by these 
alienations were just debts in the sense that 
they were either the arrears of land revenue 
or the sums raised by or decreed against 
the husband, the mortgages could not be 
set aside. In support of his contention, he 
refers to several cases of this Oourt where 
if has been held that a widow govarnad by 
the Customary Law is empowered to alie- 
nate her husband’s land to discharge his 
liabilities. He further argues that inasmuch 
as no question of the widow enjoying ample 
income had been raised in those cases, it 
should be held that that was not a point 
which merited consideration in the decision 
of such cases: sez among others Fattu v. Nur 
Mohammad (1), and Phuman v. Surjan 
Singh (2) Counsel for the respondent 
however urges that the income received by 
a widow from the property to which she has 
succeeded is one of the important factors 
to be determined in such cases and that 
as it has been proved from the statements 
of the defendants’ own witnesses that the 
widows in thiscase realized ample income 
from the estate, they could not effect any 
alienation to the prejudice of the reversion- 
ers. In support of his contention, he relies 
on Shahabal v, Ram Das (3), Arjan Singh 
V. Indar Singh (4), Indar v. Motiram, 29 
Ind. Oas. 7839 (ò), Parsram v. Tehu, 39 Iod. 
a 960 (6), and Rur Singh v, Nazar Singh 

Tae judgment reported in Shahabal v. 
Ram Das (3), is a leading judgment on the 
point at issue. It was a case relating to 
the Bukhari Sayyads of Jhang wh3 were 
admitttedly governed by the Oustomary 
Law, Plowden, J., discussed this matter at 
great length and came to the conclusion 
that if the income derived from the estate 
was ample, a widow could not alienate 
her husband’s property even for the dig- 
charge of her husband’s debts. Atp. 255% 
the learned Judge observed: 


“To return to the test of a valid disposition, it is 


(1) A I R 1926 Lah. 671; 96 Ind. Oas. 1035. 

(2) AI R 1932 Lah. 447; 138 Ind. Vas, 143; 33 PLR 
568: Ind. Rul. (1932) Lah, 419. 

(3) 95 P R 1879. 

(4)123P W R 1911; 12 Ind. Cas. 429; 233P LR 


191). 

(5) 29 Ind. Cas, 780; A IR 1915 Lah. 166; 112P L R 
1915. i 

(8) 89 Ind. Oas. 9£0; A I R 1926 Lah. 23. 


(7) 1 L © 4745 91 Ind. Oas. 479; A I R 1926 Lah. 208; 
26 PLR 15. 
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by no means sufficient in all cases to look merely at 
the purposes for which the debt is incurred or even 
the object to which it was applied. The cireum- 
stances under which the widow had recourse to 
borrowing must also be regarded in order to see 
whether they justified such a proceeding on her 
part.” 

One ofthe authorities relied upon by thə 
learned Judge was Lalla Byjnath pesrhad v. 
Bissen Beharee Sahay, (8) where for two 
smal) debts of the husband outstanding at 
the time when the estate devolved upon the 
widow and to provide for the expenses 
of her daughters’ marriages and for the 
Gort. revenue, she had encumbered 
the estate and the alienation was set aside 
on the ground that the income was ample. 
At p. 257*, the learned Judge gave the fol- 
lowing reasons for the proposition laid down 
by him: 

"According to the argument addressed to us at 
the hearing of the appeal, it is sufficient to show 
that the debts incurred by the widow were incurred 
for purposes for which they might by possibility be 
legitimately incurred, without regard to the question 
whether there was a necessity for borrowing, If this 
wera true, the destruction of the reversionary interest 
would only be a question of tims, if the widow was 
disposed to destroy it. She might take the whole 
income of the estate, and expend it for her own 
enjoyment; and for every purpose cOnnested with 
the management of the estate for cultivation and for 
ae bec of the Govt. revenue, she might 

orrow the requisite funds, and let the debt grow 
and interest accumulate upon it, until the creditor 
chose to bring the estate to sale in satisfaction of his 
claim, whether in her hands or those of the rever- 
gioners. This doctrines bears its own refutation 
with it: for thisis nothing else but to say that the 
widow can be permitted to waste indirectly the 
estate which itis her duty to protect and preserva 
from being wasted by her own acts or omissions, 
The unquestionable rights of reversionary heirs 
would ba placed inthe utmost joopardy, if it was 
onas admitted that the estate was liable for every 
debt incurred by the widow in conneotion with its 
proper management, notwithstandiog that there wag 
no real necessity for resorting to the expedient of 
borrowing.” 


In Arjan Singh vV. Indar Singh (4), 
Kensington, J., took into consideration the 
matter of the income realized from the 
estate. In Indar v, Motiram, 29 Ind, Oas. 
780 (5), Shadi Lal J., observed: 

“The law enunciated in para. 65, Expla. (1) of 
Rattigan'’s Digest of Customary Law goes to show 
that the income of the widow isan important factor 
to be considerad in the determination of the ques- 
tion whether the alienation is or is not for neceg- 
sity,” 

In Parsram v. Tehu, 89 Ind. Oas. 960 
(6), Campbell, J., remarked : 

“Tthas been pointed out on more than one occa- 
sion by this Court that only in thecase of an aliena- 
tion by a woman is the alienee required to show that 
the slienor's income was insufficient to fprovide the 


(8) 19 W R 79. 


i f Pagen of 95 P, R. 1819—[Ed] i 
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money required for the purpose for which the sale 
“was made.” 


[n Rur Singh v.Nazar Singh (7), Harrison, 
J., took into consideration the income that 
the widow had realized from the estate and on 
the evidence led in the case came to the con- 
clusion that she had not sufficient necessity 
to create the charge. These authorities evi- 
dently support the respondent and I am in 
respectiul agreement with the principle 
enunciated therein. Counsel] for the appel- 
lant concedes this principle sọ far as the 
personal debt of the widow is concerned 
but urges that this consideration does not 
apply if the widow effects any alienations 
to discharge the liabilities of -her deceased 
husband. I, however, am disposed to think 
that there is no distinction at all beween 
these two matters, A widow cannot, as 
remarked by Plowden, J., be allowed to 
squander the income of the property which 
she holds for a limited purpose in any way 
she likes and encumber the estate for meet- 
ing the husbands liabilities to the prejudice 
of the reversionary heirs who are eventually 
to succeed to the property held by her. 

On the question whether the widows in 
this case had ample income, I am inclined 
to agree with the District Judge. He has 
mainly relied on the statements of the dee 
fendants’ own witnesses and in the face of 
those statements, it cannot be urged that 
the finding arrived at by tke District J udge 
is open to any objection whatever. 1 accord- 
ingly maintain the decree of the District 
Judge and dismiss this appeal. In the cir- 
cumstances of the case there will be no 
order as to costs before me, Leave to ape 
peal granted. 


D. Appeal dismissed. 


MADRAS HIGH COURT 
Second Appeal No. 287 of 1935 
January 26, 1939 
Wanswokta, J. 
KRISHNA AIYAR—APPELLANT 


Versus 
SUBBA REDDIAR AND OTAERg— 
a RESPONDENTS. 
ubrogation—Right of—W khen arises—Entir 3 
gage discharged by puisne incumbrancer—Presump. 
tion—Addition of other properties in final charge or 
vartation in rate of interest — Effect — Rebuttal of 
‘presumpiton—Hight of subrogation, if can be see up 
as defence when mortgage discharged is time-barred— 
Limitation Act (IX of 1908), s. 19—Mortgage merged 
into decree—Acknowledgment of existence of decree 
whether acknowledgment of subsistence of mortgage 


debt. 
+ The right of subrogation arises out of the remoyaj 
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of a danger which threatened the hypotheca, which 
removal is to the benefit not only of the person who 
discharges the first mortgage, but also of apy inter- 
mediate encumbrancer. When a  puisne encum.- 
brancer discharges an earlier mortgage: he is pre- 
sumed to act for his own benefit, the presumption 
being applied whether he does or does not know of 
the existence of an intermediate mortgage benefited 
by his act which might possibly threaten his own 
security. The presumption is not affected by the 
addition of other properties in the final charge nor by 
variations in the rate of interest. Itis notan 
irrebuttable presumption, but it is one which will be 
drawn unless there are inthe evidence positive 
indications that no such intention could have beon 
held, 143 Ind. Oas. 780 (1),111 Ind. Oas. 226 (2), 38 
Ind. Oas, 240 (3) and Gopal Chunder v. Herembo 
Chunder (4), relied on. ® 

It is not the law that limitation can never affect a 
plea used in defence. Certainly when the plea rests 
on & right which the defendant had no occasion to 
agitate until his position was attacked, limitation 
would not ordinarily affect his defence; but when 
his defenceraises a plea of some inchoate or imper- 
fect right, the establighment of which depended on a 
suit within a particular time there is no reason why 
heshould beallowed to urge that defenceifthe suit 
which has not been brought would, atthe time when 
heurged the defence, have been time-barred, 
Similarly in the case of subrogation, when a man has 
discharged an earlier mortgage with a view to pro- 
tecting a later mortgage, there is no real justifica- 
tion for his being put into any better position than the 
person whom he discharged and there is no real 
justification forthe intermediate mortgagee being 
putin any worse position than he would have been 
as against the original mortgagee. If a suit on the 
original mortgage is time-barred, the person who 
claims subrogation should not be allowed to urge a 
right higher than that ofthe mortgagee whom he has 
discharged, to the detriment of the intermediate 
mortgagee, In other words the right of subrogation 
cannot be urged in defence at a time when a mort- 
gage, which had been discharged, was itself barred 
by limitation. 102 Ind, Cas. -316 (5), followed, 

(Case-law discussed. | 

Where the original mortgage debt had ceased to 
exist by reason of the decree, the acknowledgment of 
the existence of the decree cannot be taken to be an 
acknowledgment of the subsistence of the debt 
which that decree extinguished soar to save limita- 
tion. 


8, A. against the decree of the Sub-Judge, 
Tuticorin, in A. 8. No. 84 of 1932. 


Messrs V. K. Srinivasa Ayyangar and P, 
J. Kuppanna, for the Appellant. 

Mr. 5. V. Venugopalachari, for the Res: 
pondentes. 


Judgment. —This appeal arises out of 
& suit on a mortgage the appellant being 
defendant No, 3 whe claimed priority by 
reason of his having discharged a decree on 
an earlier mortgage, The following are the 
essential facts: On December 26, 1917 
defendant No, 1 along with one Ramaswami 
mortgaged 10 items (of which each of the 
mortgagors owned five) to Janaki for 
Rs. 300 with interest at 114 per cent. the 
deed of mortgage being Ex. I. On Septem- 


1940 
ber 9, 1919 defendant No. 1 charged four 
ofthe five items to which he was entitled 
under & security bond Ex. A in favour of 
defendant No. 2in a sum of Rs, 400. This 
security bond was assigned to the plaintiff 
under Ex. B in 1927. On August 31, 1924 
defendant No. 1 mortgaged the four items 
covered by the security bond, Ex, A and 
fourteen otheritems not covered by either 
of the prior deeds to defendant No. 3 for 
a sum of Rs, 800 with interest at 15 per 
cent. The deed Ex. LI does not refer to the 
security bond Hx. A, but it re 
cites that out of the consideration a 
sum of Rs, 550 is retained with the morte 
gagee to discharge the decree on the first 
mortgage, Ex. I. A. A sum of the Rs. 100 
was retained to pay off a usufructuary 
mortgage with which we are not now cone 
cerned and a sum of Rs 150 was stated to 
have been paid onthe day of the deed to 
the mortgagor in cash. Now the evidence 
is that the amount recited as having been 
paid in cash was not so paid but that 
on November 5, 1924 defendant No. 3 paid 
a sum of Rs. 707 to discharge Ex. I this 
payment being evidenced by Ex. Il. 
Defendant No, 3 subsequently purchased 
the equity of redemption in the four items 
covered by Ex. A from the Official Receiver 
in the insolvency of defendant No. 1. The 
present suit on the basis of Ex. A filed 
by the assignee plaintiff was launched on 
October -6, 1931. Defendant No, 3 isin- 
terested in the hypotheca, in three capa- 
cities, He is the purchaser of the equity of 
redemption from the Official Receiver. He 
has. rights under his puisne mortgage 
Ex. III and he claimed priority by reason 
of his having discharged the earlier morte 
gage Ex. I. Both the Courts below have 
held that defendant No, 3’s right to subro- 
gation does not exist because he cannot 
be held to have had any intention to keep 
the original mortgage Ex, I alive. They 
rely on three considerations in arriving at 
this conclusion, firstly, on the fact that 
he was ignorant of the existence of the 
intermediate charge, Ex. A, secondly on 
the fact that Ex. I was a joint mortgage 
binding other properties as well as those 
mortgaged by the succeeding documents 
‘and that Ex. IIL covered not oniy all the 
items bound by Ex. I but also fourteen 
other items and carried a higher rate of 
interest, Thirdly, the consideration which 
weighed most with the Courts below was 
that at the time of Ex. III, defendant 
No. 3 made no inquiries as to the amount 
due under the decree on the first mortgage. 
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It has been held in Krishnamurthi Chettiar 
v. Sathappa Chettiar (1), and Andi Thevar 
v. Nagayasami Chettiar (2), that ignor- 
ance of the existence of an intermediate 
mortgage is no ground for refusing to drawin 
favour of the person who discharges the firs: 
encumbrance the presumption that he in- 
tended to act for his own benefit and keep 
alive the original mortgage as a shield 
against any danger which might threaten 
his puisne mortgage. As tothe addition of 
other properties in the latter mortgage 
and the substitution of a different rate of 
interest, two cases have been cited 
Velayuda Reddiv. Narasimba Reddi (3), 
and Gopal Chunder v Herembo Chunder (4), 
as authority for the position that such 
variations do not affect the presumption 
which would be drawn in favour of the 
person who discharges the earlier encum- 
brance. [have not been referred to any 
case in which there was the added coms 
plication of the first mortgage being a 
mortgage by two persons covering pro- 
perties other than those mortgaged to the 
person who claimed priority. ButI cannot 
see that this factor should logically affect 
the position; for the right of subrogation 
arises out of the removal of a danger 
which threatened the hypotheca, which 
removal is to the benefit not only of the 
person who discharges the first mortgage, 
but also of any intermediate encumbrane 
cer. Defendant No. 3 having discharged 
the decree which, though it was passed on 
a mortgage by two persons binding other 
properties than those in which defendant 
No. 8 was interested, was in fact a danger 
to the hypotheca both under Ex. A and 
under Ex, IIE to the full amount of the 
decree. I see no reason why a person 
who discharges thatdecree should not got 
the benefit of the removal of the danger. 
The legal. position seems to be clear, 
When a puisne encumbrancer discharges 
an earlier mortgage he is presumed to act 
for his own benefit,the presumption applied 
whether he does or does not know ofthe 
existence of an intermediate mortgage 
benefited by his act which might possibly 
threaten his own security. The presump- 
tion is not affected by the addition of other 
properties in the final charge nor by 

(1) 55 M 517; 143 Ind. Oas. 780; AIR 1933 Mad. 398; 
64 M L J 528; 37 LW 501; (1933) M W N 235; Ind. Rul. 
S M L, J 369; 111 Ind. Oas. 266; A IR 1928 
Mad. 703; 28 L W 213. 

(3) 32M LJ 263; 38 Ind. Cas. 240; A I R 1918 Mad. 
1327; 5 L W 111;21 M L T 105, 

(4) 16 O 528. 
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variations in the rate of interest. It 
is not an irrebuttable presumption, but it 
is one which willbe drawn unless there 
are in the evidence positive indications that 
no such intention could have been held, 
The only indication not covered by the 
authorities which I have quoted lies in the 
fact that at the time of Ex. II no inquiry 
appears to have been made regarding 
the amount of the mortgage Ex. I. I do 
think that this affects the question. At 
the time of Ex. III, defendant No. 3 intend- 
ed topay a sum of Rs. 550 towards the 
discharge of the prior decree. In fact he 
paid a greater sum after he had found 
out the precise amount due. Surely he 
should be presumed to have the intention 
to act for his own benefit and to keep 
the earlier mortgage alive to the extent 
to which he had been required to pay 
money for ita discharge. I therefore dis- 
agree with the lower Court as to the appli- 
cability of the presumption on the basis 
of which defeddant No. 3 would be entitled 
ogation. 
Sree eae the question of limitation. 
The trial Court, relying on Kotappa v. 
Raghavayya (5), held that the right of 
subrogation could not be urged in defence 
at a time when a mortgage, which had 
been discharged, was itself barred by 
limitation, The learned Subordinate Judge 
disapproves of this conclusion, but gives 
no reasons for doing so and quotes no 
authorities. There is a certain conflict in 
the authorities on this question. The Privy 
Council in Mahomed Ibrahim Hussain Khan 
v. Ambika Pershad Singh (6), held that when 
a right of subrogation is claimed by a 
plaintiff in a mortgage suit on a puisne 
mortgage it could not be upheld when the 
prior mortgage, which had been discharged 
was barred at the time of the suit. There is, 
s9 far as I am aware, no decision of the 
Privy Council to the effect that a defend- 
ant cannot claim priority on the basis of 
the time-barred mortgage suit, but there 
are conflicting decisions of this Court. 
Velayuda Reddiv. Narasimha Reddi (3), and 
Venkataramana Reddi v. Rangiah Chetti 
(1), are cases in which it was held that 
limitation did not affect the right to use 
the prior mortgage as a shield. Subse- 


(5) 50M 626; 102 Ind. Oas 316; A I R 1927 Mad. 631; 
52 M L J 532;26 L W 501. 

(6) 39 O 527; 14 Ind. Oas. 496; 39 I A 68;15 O LJ 
41); 16 O W N 505;11ML T £65; (1912)M W N 367; 
9A LJ 332; 14 Bom. L R280; 22M L J 468 
(P A I R1922 Mad. 249; 70 Ind. Oas, 212; 41 M L 
`. J 399; (1922) M W N 15. 
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quent to these decisions however, there is 
a Series of decisions in which the con- 
trary view was-held Kotappa v: Raghas 
vayya (5), is a case referred to by the 
learned District Munsif, in which it was 
held that aclaim to subrogation to a timer 
barred mortgage could not be urged by way 
of defence in a suit to redeem a puisne 
mortgage. The decision was followed by a 
Single Judge in a case in Draviam Chettiar 
v. hamatya Chettiar (8), and it was reco» 
gnized as good law by a Bench which had 
to deal with a similar matter in Aravamudu 
Ayyangar v. Abiramavallt (9). There is 
however one decision of a Bench in Karup» 
pan Chettiar v. Venkata Perumal (10), in 
which the correctness of the decision in 
Kotappa v. Raghavayya (5) was doubted 
and it was held that the right of a per- 
son claiming by subrogation to use the 
discharged mortgage as a shield was not 
defeated by 12 years’ limitation. This view 
has been referred to with approval in an 
obiter dictum of Horwill, J., in Mddappayya 
v. Mahabala Rao (11) It ia pointed. out that 
the decision oa this question in Karuppan 
Chettiar v, Venkata Perumal (10), was based 
On an apparently subsidiary ‘argument 
and was not the main reason for deciding 
the appeal. Itcannot, in my opinion, be 
treated as an obiter dictum, but it must be 
noted, with all respect to the learned Judges 
who decided that case, that the matter 
does not appear to have been discussed at 
great length. 

It seems to me that the balance of 
authority isin favour of the view taken 
by the Bench which decided Kotappa v. 
Raghavayya (5), and I may be permitted to 
say with all respect that thatis the view 
which commends itself tome as based on 
logic. It is not the law that limitation can 
never affect as plea used in defence. Oertainly 
when the plearests on a right which the 
defendant had no occasion to agitate until 
his position was attacked, limitation would 
not ordinarily affect his defence; but 
when his defence raises a plea of some 
inchoate or imperfect right, the establish- 
ment of which depended on a suit within a 
particular time, I see no reason why he 
should be allowed to urge that defence if 


(8) 68M L J 362; 159 Ind. Oas. 857; AI R 1935 Mad. 
390; 41 L W 730; 8 R M 567, 


(9) 668 ML J 566; 150 Ind. Oas, 930; A IR 1934 
TN 353; 39 L W 732; 7 R M 45; (1934) M WN 


(10) A IR 1929 Mad. 465; 116 Ind, Oas. 841; Ind. 
Rul. (1929) Mad. 633. 


a AIR 1937 Mad. 826; 176 Ind, Oas, 939; 11 R M 
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the suit which has not been brought would, 
at the time when he urged the ‘defence, 
have been time barred. That is the 
reasoning underlying the cases which pro- 
hibit the defendant from , leading a title 
based on part performance when a suit 
for specific performance of the contract 
relied upon would have been barred. Simi- 
larly in the case of subrogation, when a 
man has discharged an earlier mortgage 
with a view to protecting a later mortgage, 
‘there is no real justification for his being 
put into any better position than the per- 
son whom he discharged and there is no 
' real justification for the intermediate mort- 
gagee being put in any worse position 
.than he would have been as against the 
. original mortgagee. If a suit on the original 
mortgage is time-barred, I see no reason 
why the person who claims subrogation 
. should be allowed to urge a right higher than 
that of the mortgagee whom he has dis- 
charged to the detriment of the intermediate 
mortgagee. In this view, I respectfully 
‘follow the decision in Kotappa v. Ragha- 
vayya (5), and hold that the right to priority 
‘glaimed by defendant No. 3 is not open to 
-him if thesuit on the original mortgage, 
Ex. I, is time-barred. It is contended that 
‘such a suit would not be time-barred by 
‘reason’ of the acknowledgement contained 
in Ex, III. That acknowledgmeut is merely 
‘an acknowledgment of the existence ofa 
decree, It does not even recite that the 
‘decree is a decree on a mortgage and it 
does not certainly purport to acknowledge 
the subsistence of the debt which has be- 
come merged in the decree. I see no parallel 
‘between this position and that arising out 
of the acknowledgment contained in an 
endorsement on a promissory note, which 
on the authorities can be treated as an 
acknowledgment of the subsistence of the 
original debt. This is a case in which 
the original mortgage debt had ceased to 
exist by reascn of the decree and the 
acknowledgment of the exislence of the 
decree cannot in my opinion be taken to 
be an acknowledgment of the subsistence 
of the debt which that decree extinguished 
so as to save limitation. In the result, 
therefore, I hold’. that defendant No. 3's 
claim to priority is barred by limitation and 
I dismies the appeal with costs of respon- 
dent No.1. Leave to appeal is granted. 


N.-D, Appeal dismissed. 
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CALCUTTA HIGH COURT 
Oivil Rule No. 403 of 1939 
August 18, 1939 
Nastm ALI anp Narsina Rav, JJ. 
SUSHIL KUMAR GHATAK—~Avotton- 
PUROHASER—PatTITIONER 


versus 
SATYA GOPAL OCOHATTERJ EE 
AND OTaSERS—OPPosITE PARTY 

Bengal Tenancy Act (VIII of 1885), 9,174 ()— 
Purchaser at private sale after auction sale, whether 
can get sale set aside. 

The purchaser ata private sale from the judg- 
ment-debtor after the auction sale of an agricultu- 
ral holding under Chap. XIV, Ben. ‘Ten. Act, has 
locus standi to get the sale set aside under s. 174, 
el. (1). 

O. Rule issued from the order of the Sub- 
Judge, Asansol (Burdwan), dated December 
12, 1938, 


Mr. Asoke Nath Mukherjee for the Peti- 
tioner. 


Mr, Purushottam Chatterjee, for the Op- 
posite Party. 


Order.—The only point for determina- 
tion in this rule is whether a purchaser 
by a private treaty from a judgment- debtor 
after sale of an agricultural holding under 
Chap. XIV, Ben. Ten, Act, is entitled to 
get the sale set aside under s. 174, cl, (1) of 
that Act. That clause is in these terms: 

“Rules 89 and 90 of O. XXI, in Sch. I to the Civil 
P. O., 1908, shall not apply in cases where a tenure 
or holding has been sold for arrears of rent due 
thereon, but in such cases the judgment-debtor, or 
any person whose interests are affected by the sale, 
may atany time within 30 days from the date of 
the sale, apply to the Court to set asidethe sale, on 
his depositing ~ 

(a) for payment to the decree-holder the amount 
recoverable under the decree up to the date when 
the deposit is made with costs; and (b) for payment 
to the auction-purchasser, as penalty, a sum equal 
to five per cent, of the purchase money, but not less 
thanone Rupes.” 


The contention of the petitioner is that 
a person who purchases the holding after 
the sale is not a person whose interest is 
affected by the sale asthe interest contem- 
plated in the section is an interest existing 
at the date of the sale. Weare unble to 
accept this view of the matter, There is 
nothing in the section to indicate that the 
interest of the person who makes the appli- 
cation for setting aside the sale must be in 
existence at the date of the sale, If the 
interpretation, sought to ba put upon the 
word ‘interest’ in this section by the peti- 
tioner be accepted, the position would be 
that if the judgment-debtor dies a day after 
the sale, his heirs or legal representatives , 
would have no right to get the sale set aside 
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on deposit of the decretal amount. The sole 
criterion for determining whether a per- 
son's interest is affected by the sale is to 
Gnd out whether his interest will be affect- 
ed if the sale be ultimately confirmed. 
Under s. 159, Ben. Ten, Act, a purchaser 
at arent sale gets his title from the date of 
the confirmation of the sale and not from 
the date of the sale as in a sale under the 
Givil P, €C. The judgment-debtor, there- 
fore, has a subsisting interest between the 
date of the sale and the date of the 
confirmation of the sale. The purchaser 
from the judgment-debtor after the date of 
the sale and before the confirmation of the 
sale, therefore, acquires the subsistiag in- 
terest of the judgment-debtor. If the sale 
be not set aside, that is to say, if the sale 
be confirmed, the interest which the pur- 
chaser bas got from the judgment-debtor 
would be affected by the sale in the same 
way as the interest of the heirs of the judg- 
ment-debtor if he dies after the sale would 
be affected. We are therefore of opinion 
that the learned Subordinate Judge was 
right in holding that the purchaser at a 
private sale after the auction sale has locus 
standi to get the sale set aside under 
s. 174, cl. (1), Ben. Ten. Act. The rule is 
accordingly discharged with costs, Hearing 


fee one gold mohur, 
D. Rule discharged. 


Coe 


MADRAS HIGH COURT 
Sscond Appeals Nos. 345 to 352, 428 to 
442,451, 462, 463, 474 and 48% of 1936 

October 28, 1938 
VENKATARAMANA Rao, J. 
PARVATA SATYANARAYAN AMURTHY 
AND OTHERS~—APPELLANTS 
versus 


Sri Rajah RAO VENKATA KUMARA 
MAHIPATHI SURYA RAO BAHADUR 
GARU, MARAJ AH oF PITHAPURAM— 
RESPONDENT 

Linitation Act (IX of 1908), s. 14—Claim for rent 
and for mesne profits or damages, distinction between 
—Held on facta, that s. 14 did not give limitation for 
subsequent suit—COivil Procedure Code (Act V of 1908), 
O, II, r. 2,0. VII, r, 10 -Landlord filing two plaints 
for rent for different but consecutive years —Piaints 
returned for presentation to Revenue Court —Plainte 
represented together to Revenue Court, but numbered 
separately — Neither of them held barred by O. II, 
y. 3—Suit instituted at Court not having jurisdiction 
returned for presentation to proper Court—Date of 
representation is date of institution of suit. 

The three essentials requisite for the application 
of s. 14, Lim. Act, are (1) identity of the canse 
action, (2) good faith of the plaintiff and (3) the 
absence of jurisdiction or other cause of a like 
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nature in the Court which entertained the prio 
litigation. [p. 206, col. 1.] 

The claim for rent and claim for mesne profits o 
for damages for use and occupation are founded o» 
distinct causesof action. The claim for rent beinp 
founded upon a subsisting relationship between th 
landlord and tenant either based on a tenure or on! 
contarct. The claim for mesne profits is not basee 
on such relationship but essentially on tres 
pass: [p. 206, col. 2.] 

Held, on facts that since the claim for rent was not 
founded on the same cause of action as the claim for 
mesne profits, the condition of the identity of the 
causes of action required under s. 14 was wanting and 
consequently s. 14 had no application. 

[Case-law discussed.] 

Where a landlord files a plaint in a Oivil Oourt 
for rent for certain years, and another plaint for 
rents of years subsequent to those for which the rent is 
claimed in first suit but both the plaints are returned 
for presentation to tha Revenue Court on the ground 
that a relationship of landlord and tenant exists 
between the parties, and the landlord re-presents the 
plaints together to the Revenue Court the same day, 
then because according tothe order of the Court 
returning the plaints,the same plaints have to be 
presented to the Revenue Oourt in order to get credit 
for the court-fees paid, the two plaints must be taken 
together and taken as one document and the landlord 
must be deemed to have claimed rents forall faslis 
when he represented the plaints. Neither of the 
two plaints, therefore, can be said to have been 
barred by O. 1F, r. 2, Oivil P. O. The fact that the 
Court has numbered the suits separately or that the 
landlord omitted to ask the Court to treat itas one 
auit and give it one number does -not amount to.an 
omission to sue or relinquishment of any portion of 
the claim within the meaning of O. Tl, r. 2, Oivil 
P. O. [p. 209, col. 2.] 

Obiter.—Where a pleint is presented in a Oourt 
which has no jurisdiction and it is re-presented after 
return by that Court,in a Court which has jurisdic- 
tion, the date of presentation in the latter Court must 
be deemed to be the date of its institution in the said 
Court. The proceedings in the former Court are oj 
no avail and the proceedings inthe latter cannot be 
treated as a continuation of the proceedings in the 
former suit, 115 Ind. Cas. 713 (7) and 113 Ind. Oas. 
511 (8), relied on. [p. 208, cols, 1 & 2.) 


8, As. against the decrees of the District 
AT E Godavari in A, N. Nos. 17, ete, 
of 1935. 


Mr., V. Viyanna, for tha Appellants. 
The Advocate-General and Mr. K, Subras 
mania Iyer, for the Respondent. 


Judgment —This is a batch of 28 appeals 
which arise out of suits filed by the 
Maharajah of Pithapuram, the respondent 
herein, against his tenants, the defend: 
ants, for recovery of arrears of rent for 
occupation of lands in Various villages 
which originally formed part of what was 
known as Thotapalli Estate to which the 
plaintiff claimed title by a purchase by his 
predecessor-in-title, The arrears of reat 
were claimed from faslig 1332 to 1343. The 
liability to pay rent was not disputed but 
most of the suits were resisted mainly on 
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he ground of limitation and some were 
esisted on the ground that they were barred 
ay O. II, r. 2, Oivil P, ©. In answer to the 
mlea of limitation, the plaintiff relied on 
3.14, Lim. Act, on the ground that a prior 
litigation against the same tenants in 
Jivil Court saved limitation. In answer 
mothe plea raised by O. II, r. 2, the plainte 
Wf also relied on the pendency of the prior 
litigation in respect of the claims which 
«are sought to be defeated by this technical 
plea. The Deputy Collector upheld the 
plea of the defendants as to limitation but 
overruled the plea as to O. II, r. 2 and 
gave decrees on that basis, but tke learned 
District Judge differed from the Deputy 
Oollector on the question of limitation in 
its entirety. Against his judgment the 
tenants have preferred these appeals. 

The material facts are few and are not 
in dispute. That the plaintiff owned the 
several villages wherein tbe lands in the 
occuption of the tenants were situate was 
not disputed but the tenants disputed the 
right of the landlord tothe ownership of 
the soil of the lands, their case being they 
are tenants owning kudivaram right in the 
lands. The plaintiff's case was that he 
was the owner of both the warams and 
that he was entitled to evict the tenants 
from occupation of the lands after due 
notice to quit. He therefore issued notices 
to quit between 1921 and 1923 and filed 
suits in the Civil Court. Most of the suits 
were for ejectment, He combined in the 
Same suits with the relief for ejectment 
reliefs for past profits and future profits; in 
some of them he claimed also past rents 
and future profits. Some of the suits 
were only for mesne profits though in some 
of them he claimed rent also in the 
alternative. In a few of the suits 
he .claimed only rent. The tenants re- 
sisted the various claims. So far as the 
claim for ejectment was concerned, the 
tenants’ plea was that the landlord had no 
right to eject as they were the owners of 
kudivaram right and therefore had occup- 
ancy rights. This plea was also available 
for them to resist the claim for mesne 
profiis. So far as the claim for rent 
was concerned, their plea was that the 
Civil Court had no jurisdiction to entertain 
suits for rent. Most of the suits were 
launched about 1925 excepting certain suits 
for rent which were filed as and when the 
right to recover them were about to be 
barred. The litigation lasted for nearly 
ten years and it was finally decided by the 
High QCourt that the tenants had the 
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kudivaram right and the plaintiff was not 
entitled to eject them. As the lands in 
the occupation of the several tenants 
formed part of an estate within the mean- 
ing of the Estates Land Act the Oivil 
Court would have no jurisdiction to award 
relief on the basis of a subsisting relation- 
ship between landlord and tenant. There- 
fore the Court directed the plaints in the 
various suits to be returned to the a 
The 
various plaints were accordingly taken from 
the Ojvil Courts and presented on the very 
same day in the Revenue Oourts. In pre- 
senting the plaints to the Revenue Courts 
the plaintiff in some suits amended them 
by claiming also rent for faslis subsequent 
to the fasli in respect whereof claims were 
preferred in the Civil Court; in some cases 
he claimed interest which was omitted to 
be asked for in the Oivil Court; but the 
amendments in some cases were not made 
on the day on which the plaints were pre» 
sented in the Revenue Oourt but on a later 
date when the plaints were returned for 
some formal amendment by the Revenue 
Courts and before they were represented 
again inthe same Court. The plea of limi- 
tation was presented in the lower Court 
and is again repreated before me thus; the 
claim for rent fcr the faslis for which 
mesne profits were claimed in the Civil 
Court is barred not having been filed within 
three years from the date when the said 
rents accrued. Section 14, Lim, Act, would 
not save the said claims from being barred 
by limitation because the cause of action 
for a suitfor rent is not the same as the 
cause of action for a suit for mesne profits; 
in any event, s8. 14 would not save the 
claims in some of the suits being barred 
by limitation in so far as they relate to 
rents for faslis subsequent to those in 
respect whereof claims were made in 
the Civil Court and which were claimed 
by way of amendment on the date of re- 
presentation of the plaintsin the Revenue 
Court, 


I shall first deal with the question of 
limitation regarding suits for rent in cases 
where mesns profits were claimed in the 
prior litigation. It is conceded on behalf 
of the plaintiff that but for s. 14, Lim. 
Act, the claims would be barred by limita- 


tion. The question therefore is whether 
gs. 14 saves them. Section 14, Lim. Act, 
runs thus: 


“In computing the period of limitation prescribed 
for any suit, the time during which 
has been prosecuting with due diligence another 


the plaintiff . 
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civil proéeeding whether in a Court of first in- 
stance or in a Court of Appeal against the defendant, 
can be excluded where the proceeding is founded 
upon the same cause of action and is prosecuted 
in good faith in a Oourt which from defect of 
jurisdiction or other cause of a like nature is unable 
to entertain it.” i _ 

The three essentials requisite for the 
application of this section are (1) identity 
of the cause of action, (2) good faith of the 
plaintiff and (8) the absence of jurisdiction 
or other cause of a like nature in the Oourt 
which entertained the prior litigation, The 
defendants do not dispute either the good 
faith or the absence of jurisdiction of the 
Court with reference fo the prior litigation, 
But what is disputed is that there is no 
identity of cause of action. The question 
is, is this contention tenable? It has 
therefore to be seen what was the substance 
of the claim in the prior litigation. The 
case of the plaintif was that he was the 
owner of both the melwaram and kudivaram 
rights, that the defendants were in oc- 
cupation under terminable leases, that he 
gave them notice to quit, that they were 
in unlawful occupation of the land and 
were bound to surrender possession and 
also pay mesne profits for such wrongful 
possession until the day on which they 
surrender possession, I shall give herein 
extracts from a plaint in one of the suite, 
viz. O. 8, Ne. 267 of 1925, a suit out of 
which 8, A. No. 345 arises, to show how 
the plaintiff outlined his claim. Paras 
graphs 6 and 7 of the said plaint run 
thus : 

“6. Though notice to quit was given to the 
defendant on December 30, 1921 for vacating the 
land by the end of fasli 1331 and delivering 
possession thereof to the plaintiff. the defendant 
did not quit but cultivated for fasli 1332 also and 
enjoyed the produese. Notice was again given on 
May 30, 1923 demanding quitting and delivering 
possession of the lands by the end of fasli 133z 
and claimiog Rs. 1,163 as damages for unlawful 
cultivation for fasli 1332, Though thus demanded 
by the plaintiff the defendant cultivated the land 
for faslis 1333, 1334 and enjoyed the produce. The 
plaintiff is in all manner entitled to eject the 
defendant from the suit lands, to recover damages 
for faslis 1332, 1333, 1334, for unlawfully culti- 
vating them without the plaintiff's permission and 
to recover future damages in the same manner till 
the lands are put in plaintiff's possession. 

7. The cause of action arose on July 1, 1922 
when defendant began to unlawfully cultivate the 
lands mentioned in the Schedule in the village of 
Sankhavaram within your Honourable Oourt’s 
jurisdiction. Cause of action arose on January 13, 
1923, 1924, 1925 when profits as damages for 
Jasiis 1332, 1833, 1334 were appropriated.” 


The claim as will be seen was distinctly 
for possessicn and damages on the basis of 
unlawful occupation. The claim in the 
present case is based on the grcund of 
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subsisting relationship between landlord 
and tenant and for recovéry of.rent on 
that basis, Therefore, ia my opinion, the 
claim for rent is not founded on the same 
cause of-action as the claim for mesne 
profits. Both are founded on distinct cause 
of action. A claim for rent is founded 
upon a subsisting relationship between 
the landlord and tenant either based on a 
tenure or on a contract. The claim for 
mesne profitsis not based on such relations 
ship but essentially on trespass, In & 
decision of mine reported in Ramiah v, 
Thathiah (1) I have explained the scope 
of an action for mesme profits citing a 
passage from Salmond on Torts, As the 
learned author points out, 
“the claim for mesne profits was always in form 
a claim for damages for a continuing trespass- 
upon the land, Such a claim was based upon and 


rendered possible by the doctrine of trespass by 
relation.” 


lt is founded on the theory of re entry 
on termination of the lease. After the 
service of notice to quit it must be taken: 
that the landlord has determined the lease. 
and has made hbis election in the cases 
in question to enter upon the land. The 
Claim fcr profits prior to the filing of the 
suits in the prior litigation was therefore 
founded upon an unlawful occupation, In 
fact in some of the plaints it will be seen 
he claimed double the amount of the rent 
as damages. So far as profits claimed 
subsequent to the date of the suit for: 
ejectment were concerned, there can bé no’ 
Question of the nature of the claim.: Cole 
in his book on Ejectment at p. 635 explains 
the position thus: 

“By issuing and serving a writ in ejectment tha 
claimant elects to treat the defendants as tres- 
passers on and from the date mentioned in the 
writ; and he cannot afterwards sue them as ten- 
ants for rent and for use and occupation eubse- 
quent to that day. The only remedy for subsequent 


occupation is by an action ef trespass for mesne 
profits,” 

In Birch v. Wright (2) Buller, J. observes 
at p. 234 thus: 

“For, the action for use and occupation is found- 
ed on contract; and unless there were a contract 
elther express or implied, the action could not be 
maintained,” 

Again dealing with a cause of actionin 
ejectment, he observes as follows: 

“The action for use and occupation, and the 
ejectment, when applied to the same time, are 
totally inconsistent; for in one the plaintiff says 
the defendant is his tenant, and therefore he must 
pay him rent; in the other he says he is no longer 
his tenant, and therefore he must deliver up the 


(1) A I R 1937 Mad. 849; 174 Ind, Oas. 181; (1938) 
1M L J 320;10 R M669; 47 L W 547; (1938) M W N 


643. 
(2) (1786) 1 T R 378; 1 R R 223 (234). 
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mpossession. He cannot do both. The plaintif’s 

ounsel admit that an action would lie for the 
mesne profits; it is of course after ejectment, and 
may be maintained without proving any title. 
The ejectment is the suit in which the defendant 
is considered as a trespasser......” 


‘In Birch v. Wright (2) it was held that 
though the landlord filed a suit in eject- 
ment he might maintain an action for use 
and occupation against the defendant ten- 
ant for all that is due and unpaid, as 
rent up-to the date of his issuing a writ 
for ejectment, because in that case it was 
only by suing for ejectment he was held 
to have declared his election to treat the 
lease as at an end and the defendant a 
trespasser. Until then the defendant must 
be deemed to have been treated by the 
landlord. as his tenant. But, in the cases in 
question, from the time notice to quit had 
been given, the plaintiff elected to treat the 
defendants as trespassers and founded his 
cause of action thereon. The tenants res 
sisted the landlord’s claim setting up a title 
to the soil and there was no question of 
any holding over with the implied permise 
sion of the landlord, the plaintiff, so as to 
sustain an action for use and occupation. 
As stated in Woodfall’s Landlord and 
Tenant, Edo. 23, at pp. 685 and 686, 

“a lessee, or-his assignee, who holds over after 
his term or tenancy has expired or been duly 
determined, is liable for subsequent use and oc- 
cuption, provided the landlord has acted so as to 
raise a presumption of a continued tenancy, and 
not an’ intention to treat the tenant as a mere 
trespasser,’ 

The prior suits were therefore based on 
trespass and the present suits as already 
stated by me are founded on a subsisting 
tenure, that is, a subsisting relation of 
landlord and tenant. Several cases have 
been cited at the Bar but there is no 
case which directly deals with the ques- 
tion. Some of the cases on which Mr. 
Viyanna relied only goto show that pendency 
of suit for possession does not save limita- 
tion for a suit for rent. The only cases 
which have some. bearing on the matter 
are the cases reported in Sheriff v. Dina 
Nath Mookerjee (3) and Rameshwar v. Naka 
Singh (4). In Sheriff v. Dind Nath Mookerjee 
(3) a suit was brought for recovery of 
arrears of rent from Pous 1281 (December 
1874) to Chaitra 1288 (March 1882), The 
question was whether the claim for 1281 
and 1282 was barred by limitation. It 
would admittedly be barred but the bar 
was sought to be got over by relying ona 

(3) 12 O 258, 


- (4) AI R 1983 Rang, 106; 144 Ind. Cas. 734; 6 R 
Rang, 4. 


SATYANABAYANAMURTRY v. SURYA Bac (MADR.) 


207 


prior litigation. The prior litigation was 
that in 12384 the landlord brought a suit 
to set aside the putni and in 1285 obtained 
a decree declaring the putni invalid and 
giving them possession with mesne profits, 
But the decree was reversed in appeal in 
1288, It was held that the prior litigation 
would not save the claim from being barred 
by limitation. The learned Judge observed 
thus: 

“There was no period during which the tenancy 
ceased to exist. We cannot extend the time of 
suit on the ground that he brought a suit im- 
properly on the allegation that the relationship of 
landlord and tenant between him and the tenant 
did not exist.” 

In Rameshwar v. Naka Singh (4) it was 
held that where a plaintiff failed in a suit 
to recover rent on the basis of a subsisting 
lease on the ground that the plaintiff failed 
to prove his tenancy, a later suit against 
the same defendant claiming compensation 
for use and cccupation of the land would 
not be barred by res judicata. Baguley, J. 
took the view that the two suits were 
founded on mutually exclusive causes of 
action and when the plaintiff had sued 
on one of them and failed, he would be 
entitled to sue on the other contrary cause 
of action. According to him one was based 
on contract and the other was based on tort. 
Mr. K. Subrahmanyam on behalf of the 
learned Advocate-General relied very stronge 
ly on two Cases (1) @ decision of Devadoss, J. 
reported in Mallayya v. Narayana Gajapati 
Haju, 6 Ind. Oas, 13 (5) and (2) a decision of 
the Division Bench in Thayammal v. Sub- 
bayan Pillai (6). In Mallayya v. Narayana 
Gajapati Raju, 86 Ind. Oas. 13 (5) there 
was an alternative claim for rent, There- 
fore the learned Judge held that s. 14, 
Lim. Act, would save the subsequent suit 
from being barred by limitation. The learn- 
ed Judge remarked thus: 

“Inasmuch as the plaintiff did claim rent in 
the previous suit on the ground that the appel- 
lants were bound to pay rent, I think the cause 


of action in the previous suit was not different 
from the cause of action in this suit.” 


The learned Judge did not say that 
the cause of action for mesne profits is 
the same as the cause of action for rent. 
In Thayammal v. Subbayan Pillai (6), 
Sadasiva Iyer, J. made the following obser- 
vation at p. 806* which is very strongly 
relied on by Mr. Subrahmanyam: 

“Tho last contention was that the learned Judge 


gan Ind. Oas, 13; A I R 1925 Mad. 464; 21L 
4 


(6) 16 L W 802; A I R1922 Mad. 514; 31 M L T 430; 
(1922) M W N 763. 
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ought to have awarded at least the rent due 
from 1910 up to the date of the suit. I think 
that this is a reasonable contention because even 
on the footing that there was no proper notice 
to quit, the mere fact that a claim as for mesne 
profits was made is not a sufficient ground for not 
allowing what is clearly due as rent in the alter- 
native after amendment of the plaint, if necessary.” 


In that case the action was in eject- 
ment against certain persons onthe basis 
that they were tenants in occupation of 
the land till 1910 and that notice to 
quit was given to them when they became 
trespassers after refusing to comply with 
the notice to quit. The defence was that 
the tenants had occupancy rights by virtue 
of s. 6, Estates Land Act. The finding of 
the lower Court was that the tenants did 
obtain occupancy rights. Therefore without 
going into the other issues the lower Court 
dismissed the suit. On appeal, their 
Lordships remanded the case on some of 
the issues and one of the issues on which 
finding was called for, what were the 
arrears of rent payable? The learned 
Judges held that the tenants had acquired 
occupancy right, and gave a decree on 
the basis of arrears of rent. It is not 
possible to understand on what basis they 
gave a decree for arrears of rent because once 
it was found that the holdings formed part 
of an estate the Civil Court had no jurisdic 
tion to deal with a claim for arrears of rent. 
Having regard to the eminence of the 
Counsel who appeared in that case I am 
inclined to think that it was almost a decree 
by consent withont the necessity of resorting 
to further proceedings or else it is legally 
not possible to sustain the decree in the 
face of the distinct provisions of the Estates 
Land Act. However, I cannot take it as an 
authority for the position that a suit for 
recovery of mesne profits Can be considered 
as a suit for rent and that both are founded 
on the same cause of action. Iam theres 
fore of the opinion that the condition of the 
identity of cause of action is wanting in 
these cases and therefore such of the suits 
in which there was no claim for rent in 
the prior litigation either independently 
or in the alternative must be held to be 
barred by limitation, In this view the quese 
tion whether the claim for rent for subse- 
quent faslis adduced on the date of the 
representation of the plaints in the Revenue 
Oourt is barred by limitation would not arise, 
However, as the question was argued, I shall 
deal with it, It is now well settled that 
where a. plaint is presented in a Court which 
. has no jurisdiction and itis re-presented 
after return by that Court in a Oourt 
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which has jurisdiction, the presentation in 
the Jatter Court must be deemed to be the 
date of its institution in the said Court. The 
proceedings in the former Court are of no 
avail and the proceedings in the latter can- 
not be treated as a continuation of the 
proceedings in the former suit, vide Ramdutt 
Ramkissen Dass v. E. D. Sasson & Co. (7), 
at p. 1057 and Hirachand Sucecaran v. 
G.I. P. Ry. Co. (8). 

By applying this principle, it was 
held that the plaintiff should amend the 
plaint so as to include all intermediate 
transactions between the date of the 
first presentation and the date of the 
presentation to the competent Oourt. The 
date on which the plaints were re-presente 
ed must be the date on which such a 
claim should be deemed to have been 
made: it was on that date, fresh courtefee 
would have been paid and accepted by 
the Court. I therefore hold that the rents 
for subsequent faslis of course excluding 
those which accrued within three years prior 
io the date of the amendment would certain- 
ly be barred by limitation. But the claims 
for interest in suits for rent which are 
saved by s. 14, Lim. Act, would not be 
barred even though .thsy were not made 
on’ the date of the presentation of 
the plaints in the Revenue Court but were 
done on the date of the representation in 
Under s. 61, Mad. 
Estates Land Act, an arrear of rent shall 
bear interest at the rate of one-half per cent. 
per mensem from the date on which the 
arrear fell due until it is liquidated. So, 
whether the plaintiff claims interest or 
not, the Court is bound to awardinterest. It 
is immaterial when the claims were made. 
There are certain suits in which in the prior 
litigation suits for rents were claimed in the 
alternative. Therefore those suits cannot, 
be said to be barred by limitation; also those 
suits in which for the period for which rent 
was claimed in the prior litigation for faslis 
prior to the institution of the suit would not 
be barred by limitation. In all the suits claim 
for rents which accrued within three years 
prior to the date of presentation of the 
plaint in the Revenue Court would not be 
barred and no appeals were preferred in 
regard to the said claim. 

I shall now deal with the contention 

(7) 58 O 1048 (1057): 115 Ind. Cas. 713; AI R 1929 
P O 103; 56 I A 128; 29L W 682;6O0W N 473: 330 
WN 485; 49C L J 462; 31 Bom. LR 741; (1929) A L 


J 254;56 M L J 614; (1929) M W N 546; Ind, Rul. 
(1929) P O 129 (P O. 


(8) 52 B 548; 113 Ind, Cas, 511; A I R 1928 Bom, 421; 
30 Bom, L R 970. 
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based on O. H, r. 2. Civil P. O. The 
question arises thus. With reference to 
some holdings at an imterval of three 
years the plaintiff instituted suits for rent 
in the Oivil Court because if he failed 
to do so, they would be barred by limita- 
tion. The plaints in those suits were 
returned for presentation to a proper 
Court after the termination of the litiga- 
tion in the High Court and re-presented 
in the Revenue Court. Therefore, s. 14, 
Lim. Act, would save them formthe bar of 
limitation. The plea that is advanced is not 
limitation but one based on O. II, r. 2, 
Civil P. O. Itis put thus: asthe date of 
presentation in the Revenue Court is the 
date of the institution of the suit in that 
Court, the plaint must comprise a claim 
for all arrears of rent up to thedate of 
presentation because under the proviso to 
O. II, r. 2, Civil P. O., successive claims 
arising under the same cause of action shall 
be deemed to constitute but one cause of 
action; Therefore, the plaintif has not 
presented any plaint including all the claims 
of arrears of rent; the only course open to 
the plaintif is to elect which of the suits 
he will prcceed with and the rest of the 
suits must be dismissed, Te putit concrete- 
ly, if the claim is in respect of faslis 1323 to 
1328 both inclusive and the plaint in one 
suit comprises only claims for arrears of 


rent for faslis 1323, 1324 and 1325 and. 


the plaint in another suit comprises the 
claim for arrears of rent for faslis 1326, 
1327 and 1328, the plaintiff must elect which 
of the suits he will proceed with, as one or 
the other must be held to be barred by 
O. II, r.2. Both the Courts have taken the 
view that O. II, r. 2 will not apply to cases 
where the plaints have been returned for 
presentation to the proper Court by a Court 
not having jurisdiction totry the claims in 
those plaints. But this view is attacked as 
unsound by Mr. Viyannus. The question is 
whether the plea is tenable. Under O. II, 
r. 2, Civil P. O., it is necessary that the 
Plaintiff should have omitted to sue in 
respect, or intentionally relinquished any 
portion of his claim. The omission to sue may 
be accidental or deliberate. The question 
is, is there such an omission in this case? 
What is contended is the omission to 
add in either of the plaints filed in ths Civil 
Court and re-presented in the Revenue 
Gourt the claims for the earlier or subse 
quent faslis as the case may be, But as 
per the order directing the return of the 
plaints and for presentation to the proper 
Court the plaintif had to present the same 


189-27 & 28 


PURSHOTTAMDAS v. BAL DAHITI (BOM.,) 


209 


plaints in the Revenue Court. As pointed 
out by Sankaran Nair, J., in Visweswara 
Sarma V. Nair (9), at p. 575, the object 
of 

“the return of a plaint for presentation toa proper 
Court isto enable the plaintiff to present the docu- 
ment without paying the stamp over again.” 

Else he would not get credit for the 
court-fee already paid. The plaintiff 
was therefore obliged to present all the 
plaints in the Revenue Court. When he 
presented them, he must be deemed to 
hava claimed for all the faslis up to the 
date of the presentation. The plaints were 
presented simultaneously and they must 
be taken together and treated as one 
document with the proper court-fee though 
it was affixed on separate pieces of paper. 
The fact that the Oourt has numbered the 
suits separately or that the plaintiff omitted 
to ask the Court to treat it asone suit and 
give it one number does not amount to 
an omission to sue or relinquishment of 
any portion of the claim withia the mean- 
ing of O.II, r. 2, Civil P.O, I am theres 
fore of the opinion that O. If, r. 2, Oivil 
P., C.. would not operate as a Dar. 
accordingly overrule this contention. The 
result is that B. A, Ncs. 345, 434, 432, 
451, 435, 483 and 474 of 1936 must be 
allowed. S. A. Nos. 431, 346, 347, 436 
and 488, etc, must also be allowed, The 
rest of the appeals must be dismissed. 
Leave to appeal is refused, 

(These second appeals having been poste 
ed to be spoken to this day the Court 
delivered the following judgment.) 

Final Judgment.—In regard to S.A. 
Nos. 345, 346, 347, 431, 432, 433, 431, 435, 
436, 451, 474 and 488 the appellant will 
get his costs from the respondent, In the 
rest of the appeals the appellant will pay 
costs to the respondent, So far as the costs 
in the two lower Oourts are concerned, 
each party will bear his own costs. 

N.-D. Order accordingly. 
(9) 35 M 567 (575); 10 Ind. Oas. 201; 21 ML J 533; 
10M LT 29, 
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A see ce? We zo T 
people taking vows and coming there to fulfil them 
with valuable offerings— Construction of other temple 
of same-name and idol is likely io deceive ptigrims— 
Pujaris of old temple have right of action by way of 
tnjunction—They need not watt until actual 


damage is caused—Court should interfere to prevent 
deception. 

_ Where an idol in a particular temple hasacquired a 
considerable fame and pilgrime from various parts 
of the country take vows to this image and come to 
fulfil their vowa to this temple with offerings which 
are valuable, the establishment of another temple 
of the same name and installation of an identical 
image initislikely to deceivethe pilgrims into 
making offerings tothe newly installed image when 
they intended to make them to the old ones In such 
a:cage there isan imminent threat of invagion of the 
rights of the pujaris of theold temple and they have 
therefore aright of action by way of injunction and 
the Court must interfere to prevent deception. The 
pujarts neednot wait until the actual damage is 
caused. 42 Ind. Cas, 478 (7) and 59 Ind, Cas, 873 (8), 
relied on. [p. 213, col. 1; p. 214, col, 1J 


~ Messrs. H. C. Coyajee and B.G. Thakor 
ior the Appellants, 


Mesers, G. N, Thakor and H. M. Choksi, 
and Mr. D. V. Patel for Mr. J.C, Skah, 
for Respondents Nos. l to 5 and 6 and heirs 
of No. 7, respectively. 


2» Wassoodew, J.—The plaintiffs are the 
pujaris ofa temple of "Balia Kaka” in the 
Village of Lambtha in Ahmedabad. The 
defendants represent the village people of 
Lambha. {t is ccmmon ground that Hindus 
from Gujarat have for several generations 
made vows to that idol when striken with 
smajl-pox and similar diseases and have 
personally come to fulfil their vows and 
made vVoluniary offerings of money and 
other goods. Those offerings the plaintifs 
have been appropriating as of right as 
pujaris of the temple, Some time back, the 
villagers, perhaps animated by jealousy, 
attempted to claim an interest in those 
offerings, but in a suit instituted by the 
piaintiiis in 1919 the latter's right to exclu- 
sively appropriate them was, established. 
Recently, on May 25,1933 one of the de- 
fendants, namely defendant No. 1, Patel 
Purstottam Shambhudas purchased some 
open land in the village on the road leading 
to this temple and not far away {from it, 
and published a notice in July 1933 that he 
intended to builda new temple in fulfil- 
ment of his vow and thata temple of Balia 
Kaka would be built at his own expense, 
The plaintifs therefore instituted this 
action alleging that the defendants would 
theieby be practising deception on the pil- 
grims to their temple and depriving them 
of their emoluments, It is said that inas- 
much as this temple of Lambha is parti- 
Cularly celebrated in Gujarat as similar 
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temple’ built in the vitinity would be 
en iufringement, of their right as pujaris. 
Jn regard to’ the cause of action the plaint 
states as follows : ; m 
“The Balia Kaka Dev of Lambha bas been an 
institution of very long standing and no one has a 
right to set up a temple or institution of that 
name at Lambha, There has been only ons institu- 
tion or temple inexistence at Lambha from ancient 
times. We are the hereditary pujaris of the said 
institution of Balia Kaka Dev at Lambha a long 
time since. On account of the said office we are 
getting annual income. Our right in connection 
with the said office and the income has beer al- 
ready established in a civil suit against village 
people. These defendants or any other persons have 
no right todo any such act which would. tend to 
affect the said office of ours or reduce our income 
in connection with the said office. If the village 
people are allowed to set up @ new temple of the 
name of Balia Kaka of Lambha and in the vicinity 
of the present temple and to receive the income 
therefrom through pujaris or in any other way, 
then our office as the pujaris of the Balia Kaka 
Dev of Lambha and the income we get in connec- 
tion therewith will be prejudicially affected and our 
established right will be affected thereby.” re 
The plaintifs therefore claimed an ins 
junction against the defendants restraining 
them from setting up or causing to be set 
up anew temple of Balia Kaka inthe vil: 
lage of Lambha. Alternatively, they main- 
tained that the defendants should be 
directed to make it known to others that 
the Balia Kaka temple which they would 
buiid is a new temple and an injunction 


. issued to them preventing them from de 


signating the new temple “Balia Kaka ol 
Lambha” or by any other similar name 
The contentions of the defendants inter alic 
were that there was no cause of action fol 
the suit, and that the plaintiffs being mere 
pujaris and not owners of the existing 
temple could not prevent the defendant 
from building a new temple and installing 
therein any deity they liked. The learnec 
trial Judge held that the plaintiffs weri 
entitled to a declaration and injunction ir 
a qualified form and passed an order to the 
following effect: 

“It is declared that the defendants (excepting de 
fendants Nos. 4 and 5) and the village people o 
Lambha have no right to set up a new temple o 
Balia Kaka in the name of the Balia Kaka a 
Lambha, or in any other name, which can be asai 
to be a colourable imitation thereof and to receiv 
offerings made in the name of and meant for th 
Balia Kaka of Lambha. Defendants (excepting dt 
fendants Nos. 4 and 5) are reatrained from doin 
anything contrary to and inconsistent with th 
above said declaration. Defendants bear their ow 
costs. Defendants Nos, 1to 3 pay the costs of th 
plaintiffs." 

Defendants Nos, 4 and 5, who are als 
pujaris like the plaintiffs, but who ha 
refused to join the plaintiffs and were there 
fore made pro forma defendants, wer 
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‘exempted from the restraining influence of 
:the above order. Defendants Nos. 1 to3 
have appealed against the order, The plain- 
tiffs’ case as adumbrated in the pleadings 
rests cn the following among other grounds: 
first, that the new temple proposed to be built 
by the defendants would necessarily affect 
their income which they say is derived 
from their office as pujaris; secondly theirs 
being aright to worship and receive the 
offerings, that right will be affected if in- 
tending pilgrims were misled by the in- 
stallation of Balia Kaka in a new temple 
built in the vicinity; and lastly, that inas- 
much as the defendants representing the 
village people have combined or conspired 
together with the intention of doing harm 
to the plaintiffs by constructing a temple 
of Balia Kaka and intimidating the pil- 
„grims and coercing them into refusing to 
make offerings to the plaintiffs’ temple, they 
_have committed an actionable wrong. 
..In appreciating the plaintiffs’ case it is 
important to recapitulate the result of the 
‘suit between the pujarvis and the village 
. people in 192], when the latter claimed a 
share in the profits of this temple. An 
extreme claim was then made by the pujaris 
that they were the owners of the temple 
and also of the idol and could remove the 
idol to any other place outside the precincts 
of the village as they liked. Upon issues 
joined, the Court there held that the plains 
. tiffs and defendants Nos. 8 to 11 were not 
the owners of the temple and the stone image 
of Balia Kaka, that they were merely here- 
ditary pujo.ris and could recevie the offer- 
` ings made in discharge of the vows of the 
devotees of Balia Kaka, but that they had 
no right to remove the image of Balia Kaka 
except at night for protecting the same, and 
that they were obliged to bring it back to 
the temple in the morning and hand it over 
to the next pujari according to his turn of 


worship, and that the image could not be. 


removed on any account beyond the limits 
of Lambha village, That decree is decisive 
of the rights and duties of the plaintifis as 
pujaris vis a vis the worshippers and the 
village people. On that account the defen- 
dants were obliged to admit the position 
that the plaintifs were exclusively entitled 
to the offerings made to this idol. known as 
“Balia Kaka of Lambha.” 

The real point of difficulty is whether 
the plaintiffs are entitled to prevent the 
erection in Lambha village of another tem- 
ple of Balia Kakain the vicinity of or on 
the road leading to the old temple. It is 
worthy of note that the plaintifis do not 
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object {o the erection of another Balia 
Kaka temple or temples outside the pre» 
cincts of Lambha, for acsording to the 
plaintiffs the celebrity attaches to their idol 
as it is the only image installed in the vib 
lage of Lambha and regarded as propiti» 
able. The Indianu Law does not recognize thé 
exclusive right of one person to erect a 
temple and to install any particular idol 
therein cr to name a temp!e according to 
his choice, so that he could prevent another 
from building a similar temple on his own 
land. “A man has a right to do as he likes 
with his own” is a popular adage which 
signifies that as long as he does not do 
harm to his neighbour freedom of action is 
secured to him, There are however recoge 
nized limits to this freedom of action on 
his own property. Those limits are exem" 
plified in cases of nuisance, claims to ease- 
ments and rights of lateral support. But no 
authority has been cited to show that under 
ordinary circumstances one pujari of a teme 
ple can prevent another from building a 
temple of the same idol. The plaintiffs as 
I have said do not object to the building 
of another temple. But they object to the 
installation of a similar idol, for they say 
that such an idol if installed in a temple at 
Lambha would mislead the public. It may 
at once be stated that their casa does not 
rest purely upon an allegation of usurpation 
of office. Itis well settled that if a person 
usurps office of another and receives the 
fees of the office, he is bound to account to 
the rightful owner of that office. By build 
ing an independent temple of the same idol 
obviously there can be no usurpation of the 
office of a pujari. Even if a common name 
was given tothe new temple, prina facie 
it would be descriptive of the idol, and as 
it is clear upon the evidence that the idols 
of Balia Kaka have been commonly installed 
in different villages and worshipped by the 
people, the mere common name given toa 
new tempie would not prima pacte amount 
to usurpation of office. Pollock in his Law 
of Torts (Edn. 14, p. 123) says: l 
te... oe OUr law does notin general recognize any 
exclusive right to the use of a name, personal or 
local. I may use a name similar to that which 
my neighbour uses—and that whether I inherited or 
found it, or have assumed it of my own motion—e 
so longas I do not use it to pass off my wares or 
buginess as being his, whichis quite another matter,” 
But Mr, Tnakor has argued that even if 
the name Balia Kaka were merely descrip- 
tive of the same deity and therefore publici 
juris, it has a clear secondary sense so far 
as this temple is concerned, just as the 
trade name of certain goods of a particular 
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manufacture, and that therefore the ordinary 
incidents of trade name which has gained 
reputation in the ma'ket shall apply to this 
temple. It is said that the plaintiff's temple 
known us Balia Kaka of Lambha has be- 
come famous fcr the suppcsed propitious 
and benignant influence of the idol at 
Lambha, and that a person by buildiog 
another temple of Balia Kaka at Lambha 
would be trading cn the reputation of the 
existing temple of tke plaintiffs, unless 
Sufficient precauticns are taken to prevent 
deception; Reddaway v, Banham (1). It 
has been argued that just as a trade name 
or trade mark may have a particular signi- 
ficance and the injury caused by the passing 
off of one’s goods or business as the goods 
or business of another is a specialized 
variety of wrong resulting from injurious 
‘falsehood, a founder of a new image or an 
_idol in a locality may, by describing it as an 
idol or image which has gained a partis 
‘cular Iccal fame, commit similar wrong. 
The questicn is whether this case can be 
treated on the same footing as an infringe- 
ment of a trade mark or trade name. 

The law as regards trade name or mark 
is designed to protect traders against a form 
of unfair ccmpetition which consists of ac» 
quiring for oneself, by means of false and 
misleading devices, the benefit of the re- 
putation already achieved by another rival 
trader. Jf one trades under a name 50 
closely resembling that of the plaintiff as to 

be mistaken for it by the public, he can 
. be restrained by injunction: Hendriks v. 
Montagu (2) and National Bank of India 
v, National Bank of Indore (2). There is 
/ Lo question in this case that this is a very 
famous Balia Kaka temple in Gujarat and 
that fact is expressly admitted by the 
defendants. In regard to the character of 
_ the plaintiffs’ right, they being worshippers 
by turns, there is no question that theirs is 
a right in property: see Mitta Kunth 
Audhicarry V. Neerunjun Audhicarry (4), 
Limba v, Rama (5) and Girjashankar Daji 
_v. Murlidhar Narain (6). Our Courts have 
held that any interference with the remunera- 
tion of the officiating priest or pujari, who 
has established his right to receive exclu- 
sively the offerings placed before the idol, 
gs (1) (196) A 0199; 65 L J QB 381; 74 L T 289; 44 W 
| (2) (1881) 17 Ob, D 638; 50 L JCh. 456; 44L T 879; 

30 W R 168. 
`“ (3) 24 Bom. LR 1181; 70 Ind. Cas. 47; AI R 1923 


` Bom. 119 


(4)14 Beng. L R 166; 22 W R 437, 

(5) 13 B 548, 

- (6) 45 B 234; 59 Ind, Cas. 271; A IR 1921 Bom. 209; 
22 Bom. L R 1202, 
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will be actionable., If the defendants had 
removed the offerings made to thə plaintiffs’ 
temple, the case would have been simple 
of decision. But that is not the case here. 
Professed]y the defendants do no! wish to 
remove the offerings made to the plaintiffs’ . 
temple, but they do not conceal the fact that 
their temple will also be known as “Balia 
Kaka temple of Lambha”’ and may attract 
offerings from perscns making vows. There 
is thus a difference inthe method of reduc- 
ing the plaiatiffs’ offerings. The question 
is whether it involves the possible violation 
of their rights, The underlying supposition 
in the plaintiffs’ argument is that a coms 
petitive temple of the same descripticn is 
calculated to deceive the pilgrims, and 
therefore the founder's act will be action- 
able. 

T'he facts which have been proved and 
admitted are these: Defendant No, 1 has 
in May 1933 purchased land in the vicinity 
of this temple avowedly for the purpose 
of erecting a temple. He has issueda 
public notice containing the declaration 
of his jintenticn in that respect. In his 
evidence he has made no secret of the 
fact that he intendsto build a temple of 
Balia Kaka on the site which he has 
purchased. He says: “I want to give the 
name ‘New Balia Kaka’ to the new temple.” 
What is urged in justification of that 
intention is that there could be no 
invasion of the plaintiffs’ right. We are 
referred to a number of authorities in 
support of the viewthat there can be no 
cause of action if harm resulls from a 
lawful act done in a lawful manner, 
and that the mere fear of loss of the 
emoluments or revenue would not be a 
ground fora quia timet achion, for such 
an action must involve an invasion ofa 
substantial right or irreparable injury. 
Therefore it is urged that even if the 
plaintifs’ income as pujaris is diminished 
by the erection of the new temple they 
cannot complain. The principle invoked 
ou behaif of the defendants which is well 
known is damnum absque injuria., It 
cannot be denied that no action would lie 
unless there is a threatened or actual 
infringement of a legal right, and that 
mere loss of emoluments or cf money 
would not constitute damage. Instances 
can be given of acts which are harmful 
in themselves but which give no right of 
action. But the point is whether the building 
of a new temple of Balia Kaka in the 
vicinity of the plaintiffs’ temple can be 
regarded as a lawful act legally done in 
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the exercise of a legal right, so that it 
canbe said that if harm is caused to the 
plaintiffs, it could be described as a 
damage without injury. As I have stated, 
ordinarily, the law would not recognize a 
claim to prevent a person from building 
with aview to profit on his own land a 
temple dedicated to a particular idol 
even if there were a similar ancient tem- 
ple in the same locality. But the question 
is whether on the particular facts, there is 
a special significance attached to the 
worship ` of this particular idol, which 
would not yield to spurious imitation 
inviting the application of the rule enforce- 
ed against the infringement of trade 
name. As I have stated, the evidence 
established thatthis idol in the plaintiffs’ 
temple has acquired considerable fame 
in the wholeof Gujarat. People outside 
Lambha, even according to the defendants, 
take vows tothis image of Balia Kaka, 
and pilgrims from various parts of the 
country come to fulfil their vows to this 
temple with offerings which are value 
able. The vows are taken to Lambha’s 
(lambhana) Balia Kaka, The defendant 
admits thatiftwo temples were built in 
the same locality, people will be embarrass» 
ed. This is what he says: 

“Ifa stranger comes thera he will haveto question 
where the great Balia Kaka stood. How could he 
go to a temple without questioning others ?” 

But he thinks there is no possibility of 
illusion for anyone would direct the pil- 
grims tothe right temple. It is important 
to note that he foresees the consequences 
of building a new temple. This is what he 
has stated. “The new temple which I 
propose to buill will be known as 
Lambha’s Balia Kaka’. That is because 
it will be built in Lambha. The quese 
tion is whether there is imminent dan- 
ger that the defendants would on 
that account be trading upon the 
reputation of the plaintiffs’ image. As to 
why the defendants are building this new 
temple it is not difficult to see. The reason 
now givenis that defendant No. 1 took 
a vow when his son was ili in 1921 to 
build a temple. But that vow was not 
fulfilled for twelve years. That vow finds 
no placein the written statement of de- 
fendant No. 1, andthe reason is not clear 
for that omission. In these circumstances 
there can be no misgiving of the defene» 
dant’s intention. 


I shall attempt to examine some of the 
decisions of the Indian Oourts cited before 
us. The cases dealing with hereditary, 
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or priesily office and those relating to 
‘vritti’ rights in this Presidency are well 
known, but they hava no bearing on the 
present question and therefore need not be 
considered. There are others whick yield 
an important principle. In Lachman Lal 
v. Baldeo Lal (7) the right connected with 
the gaddi of Gayawal was regarded asa 
business and property capable of being 
inherited, and & person who was using 
the name of the occupant of the gaddi of 
a Gayawal with the express object of 
benefiting himself at the latter's expense 
was restrained by an injunction. In 
Beni Madho v. Hira Lal (8) a Pragwal 
who had aright to make useof a flag ofa 
particular design was enabled to sue for 


an injunction any other Pragwal 
making use of a flag with a similar 
design for the purpose of diverting 


pilgrims from the original owner on the 
ground thatthe flag set up by the rival 
defendant was calculated to mislead 
pilgrims into the belief that he was the re- 
presentative of a particular Pragwal. The 
reason for the decision was not that honest 
trade rivalry could not be permitted but 
that the use of the emblem, which in effect 
served as a notice tothe illiterate pilgrims 
to utilize the services of a particular Prag- 
wal, was calculated to mislead them into 
believing that by going to the spurious flag 
holder they were doing what they intended 
to do originally, that is to visit the Pragwal 
with the emblem, and therefore actionable, 
This is what the Court said (p, 25%) : 

“In the present case the question is simply whe- 
ther the plaintiff has or has not a right to carry 
on a certain business in or about a particular loca- 
lity, and whether the defendant has or has not given 
hima cause of action by unlawful interference with 
his conduct or that business. We think that these 
questions must bo answered in the affirmative.” 


Can it be equally said in this case that 
there is a distinguishing symbol, or emblem 
represented by the imageof Balia Kaka 
installed in the temple at Lambha? Un- 
doubtedly, the pilgrims gravitate to this 
place not becauss there are no other Balia 
Kaka images in other villages or nearer 
their homes. They dosoon account of the 
fame acquired by this particular image of 
Balia Kaka of Lambha, If another institu- , 
tion installing an idol of the same descrip- 
tion were erected in the vicinity, we think 
the analogy will hold good, for the estab- 
lishment of such a temple would, in all pro- 

(7) 2 Pat. L J 705; 42 Ind, Oas. 478; A IR 1917 Pat. 
3 


8) 43 A 20:59 Ind. Oas. 873; A IR 1921 All 316; 
18 A L J 679. 
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bability, deceive the pilgrims into making 
offerings to the temple to which they per- 
haps did not intend to make vows. Itis 
not suggested that the defendants would not 
take any cflerings if made to the new tem- 
ple ; in fact the suggestion is tothe contrary. 
It is said that inasmuch as the offerings 
are free or voluntary, there could be no 
invasion of the right of the plaintiffs by 
setting up a competitive temple. That argu- 
ment is opposed to the principle of the 
acquisition of property in a name of trade- 
mark or a business, whether secular or reli- 
gidus, by virtue of its dntiquity and repu- 
tation. As wethink the pilgrims are likely 
to be deceived into making offerings to the 
Balia Kaka of the defendants when they 
intended to make them to the old Balia 
Kaka of Lambha, the Court must interfere 


‘to prevent the deception. 


We think that if an imminent threat of 
invasion of the plaintiffs’ right were pre- 
gent and established, the right of action 
could not be denied. Considerable argument 
has been advanced oa the question as to 
whether the action of the defendants can 
be regarded as such a threat as to necessi- 
tate an action by way of injunction. It is 
& commonplace that a party need not wait 
until actual damage is.caused, An injunction 
ean, be obtained quia timet to prevent acom- 
missicn of injury in the future when the de- 
fendant threatens invasion of the plaintiff's 
right, In connection with threatened inva- 
sion of a right the following passage occurs 
in “Kerr on Injunction” (Edn. Sth p. 18) : 

. ‘The’ mere prospect or apprehension of injury or 
the mere belief that the act complained of may or 
will ‘be done, is not sufficient; but.if an intention 
to do the act: complained of can be shown to exist, or 
ifa man insists on his right todo, or begins to do, 
or threatens to do, or gives notice of his intention 
to do, an act which must, in the opinion of the 
Court, if completed, give a ground of action, there 
isà foundation for the exercise of the jurisdiction.” 

~ Herę on the facts, which I have set out, 
it must be said that there is an imminent 
invasion of the plaintiff's right in the 
contemplation of the defendants. We do 
not therefore think that the suit is prema- 
ture or the claim to injunction unwarranted. 
Undoubtedly, the defendant is.the owner of 
the land which he has purchased and is 
entitled to make use of it in a lawful manner 
and could build a temple and instal a deity 
of his own choice. Butifhe instals “Balia 
Kaka" which upon his own showing is likely 
to be known as the ‘Balia Kaka of Lambha,’ 
and which name and reputation the plaint- 
iffs’ Balia Kaka holds, I think the only 
way of preventing the possibility of decep- 
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tion is to direct him to take sufficient pre- 
caution to prevent it. The alternative case 
of conspiracy, on which Mr. Thakor also. 
relies, cannot, I‘think, be sustained . upon 
the record. It is true that where an element, 
of combination or conspiracy exists, the law 
might regard it as anillegal action, But 
that is a question of fact, and’ besides the 
bare word of the plaintiff that the villegers 
asa bcdy conspired maliciously to threaten 
the pilgrims not to pay offerings to their 
temple, there is no reliable independent 
evidence upon which conspiracy to intimi- 
date can- be held proved. It ia therefore not 
necessary to discuss the principle establish- 
ed in Quinn v. Leathem (9).and Allen v. 
Flood (10) and other cases on the subject. 

In considering the form in which pre- 
ventiverélief can be given. which the plainte 
iffs are entitled to, we think that the order 
of the jower Oourt goes much beyond the 
requirements of this case, for that order if 
maintained would be a fruitful source of 
unnecessary litigation. We direct that de» 
fendant No. 1 or the other defendants, if and 
when he or they erect a temple of Balia 
Kaka in this village either on the land 
purchased by defendant No, lor anywhere 
else, should take the necessary precaution 
of preventing deception to the intending 
pilgrims by putting in a conspicuous place 
outside the wall! of the new building a. stone 
slab showing the year in which it is buflt 
and that it is a “new temple of Balia Kaka,” 
There shall be no order as to costs in this 
appeal. Defendants Nos. 1 to 3 shall pay 
half the costs of the plaintiffs in the trial 
Court. Defendants Nos. 4 and 5 shall bear 
their own costs. ees 


Order accordingly. .: 
495; 70 L J P O 76; 85 L T 289; 50 W. 
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NAGPUR HIGH COURT - 
Oivil - Revision No, 763 of 1938 
November 27, 1939 
PoLLOoK, J. 
Firm ABDUL HUSSAIN 
ABDUL ALI anD oTfares—DgrEeNnDANTs—. -: 
APPELLANTS 
versus 
Seth DWARKADAS—PLAINTIFF— 


OpreosiTg PARTY 
C. P. Reduction of Interest Act (XXXII of 1936), 
8. 3 (3)—Decree passed after Act came into force— 
If can be re-opened under a. 3(3) to reduce inter: 
est allowed in it—‘ Already,” meaning of, 
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Section 3 (3), O. P. Reduction of Interest Act is 
intended to apply only to decrees passed before the 
Act came into force. The scheme of s. 3 is first to 
provide for claims not decreed and then for claims 
already decreed. It cannot be assumed that the 
word “ already ” is entirely superfluous, and the 
only meaning that can be given to it is, “if a 
decree has been passed before the Act came into 
“force.” A decree, therefore, passed after the Act 
came into force cannot be re-opened under s. 3 (3), 
for reducing the amount of interest allowed in it,’ 

O. R, App. for revision of the order of 
the Court of the Subordinate Judge, 
First Class, Khandwa, dated October 8, 1838. 

Mr. Fida Hussain, for the Applicants. 

Mr. A. L. Halve, fır the Opposite Party. 

Order.—On February 10, 1937 an agreed 
decree for Rs, 7,900 payable by instalments 
was passed against the defendants. At 
that time the C. P. Reduction of Interest 
Act was in force. Subsesection (1) of 2.3 
of that Act provides that interest shall not 
be recoverable from any debtor in respect 
of any period after January 1, 1932 save 
at the rate chosn in the schedule. Sube 
section (3) provides ; 

“If a decree has already been passed onthe 
basis of a debt and remains unsatisfied in 
whole or in part, the Oourt which passed the 
decree shall, on the application of the judgment- 
debtor,amend it by reducing, in accordance with 


the provisions of sub-s. (1) the amount decreed on 
account of interest.” 


After the decree had been passed the 
judgment-debtors applied under s. 3 (3) to 
‘the Court ts reduce the amount of interest 
allowed inthe decree. The lower Oourt 
held that a decree passed after the Act 
came into force could not be re-opened 
under s. 3 (3). 

If interest in excess of the amount 
allowed in s. 3 (1) is included in the 
decretal amcunt, then it is clearly open 
tothe judgment-debtor to appeal or to 
apply for review. In my opinion the 
lower Court was correct in holding that 
8.3 (3) was intended to apply only to 
decrees passed before the Act came into 
force. The scheme of s. 3 is first to provide 
for claims not decreed and then fer claims 
. already decreed. If subs. (3) were intend- 
ed to apply toa decree passed at any time, 
whether before the Actcame into furce or 
‘after, donot think that it would read 
“if a decree has already been passed.” 
It cannot be assumed that tke word 
‘“already'’ is entirely superfluous, and the 
only meaning that I can give it is,“‘ifa 
‘decree has been passed before the Act came 
into force.” 

The application for revision is dismissed 
with coste. Counsel’s fee Rs. 15, 


S. 4: Application dismissed. 


APPASWAMI v, THAYAMMAL (MADR.) 


215 
MADRAS HIGH COURT 
Appeal No. 149 of 1934 

December 16, 1938 
PANDRANG Row aNp KRISHNASWAMI 
ÅYYANGAB, JJ. l 
S. APPASWAMI PILLAI ANp OTHERS — 
APPELLANTS 
Versus 

THAYAMMAL AND anotazRe 
— RESPONDENTS 

Res judicata—Principle, if applies to ex parte de- 
ciston—Co-defendants — Co-defendants . occupying 
positions of conjiict—Defendant supporting plaint" 
iff's claim, plea of res judicata, if negatived—Hindu 
Law—Widow—Surrender-—Essentials — Compromise, 
conveying absolute interest to widows—If can be 
justified on principle of surrender— Compromise for 
benefit of estate—Reversioner, if bound—Family 
arrangement in disregard to rights of reverstoner, 
validity—Heversioner not claiming through ‘Sather— 
Whether bound by invalid compromise effected by 
father and to which he was not party—Widow 
merely claiming widow's estate—Compromise cannot 
be looked as acknowledgment of antecedent title in 
her—Sutt between presumptive reversioner or siran- 
ger and widow claiming aa heir of husband—They 
cannot enter into arrangement which enlarges limited 
estate of widow into one of absolute character— 
Reversioner accepting gift from widow of proper- 
ties obtained by her under compromise with others or 
purchase by him of that property prevents him from 
impeaching transaction —Strangeras cannot take 
advantage of them--Against them reversioner is not 
estopped from questioning absolute righta of widow 
in properties retained by her under compromise. 

A decision by a competent Court even if eg parte 
cannot cease tobe binding on the parties in a 
later suit for this or any similar mere irregularity. 
[p. 218, col. 1.] 

Neither the fact that a defendant did not contest 
but supported the plaintifi’s claim, nor the fact 
that he was merely joined asa pro forma defendant 
nor again the fact that the suit finally ended in a 
dismissal is a good reason for negativing a plea of 
res judicata between co-defendants if they occupied 
a position of conflict. 137 Ind. Cas, 323 (1) and 132 
Ind. Cas, 598 (2), relied on. [tbtd.] 

The Hindn Law does not permit a widow or any 
other limited owner, toconvert her limited estate 
into an absolute one. A surrender by the widow 
genuinely intended and validly effected in favour of 
the next revergioner is no doubt recognized as valid 
in spite of the reservation of a reasonable portion 
of the estate for her maintenance. The particular 
mode by which such a surrenderis to be effected 
may differ, but it must in substance amount to an 
effacement of her estate. A compromise is no doubt 
one of the modes recognized, if in other respects it 
satisfies the conditions of a valid surrender. A 
compromise cannot be justified by an appaalto the 
doctrine of surrender if it conveys an absolute in- 
terest to the widows in the properties allowed to 
be retained by them. 57 Ind. Cas. 325 (4), referred 
to. [p. 220, col. 1.] 

A compromise made bona fide for the benefit of 
the estate and not for the personal advantage of the 
limited owner will bind the reversioner quite’ as 
much as a decree on contest. Bona fides in this 
connection has reference to state of mind of the 
partie: not in relation to their personal claim in 
the dispute, but in. relation to the estate, that is, 
to the rights of the prospective reversioner to whom 
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it is to descend unimpeded and undiminished 
except to the extent to which the intermediate 
holder is permitted to deal with it by law. A 
compromise may, in some cases, also, amount to a 
family arrangement, and from that point of view, 
justified if it is prudent and reasonable, and bona 
fide effected to secure family peace. But an ar- 
rangement made in violation of the law, and in 
conscious disregard of the right of the reversioner 
will not be upheld even though it is made to assume 
the cloak of a family arrangement. It is not the 
form but the substance that the Court will consi- 
der in judging of its validity. 69 Ind. Cas. 71 (&) 
and 123 Ind, Oas. 709 (9), relied on. [p. 220, col. 2; 
p. 221, col. 1.] 

Where the reversioner does not claim through 

his father but in his own independent right, he is 
not bound by an invalid compromise to which he 
was not himself a party and from which he did not 
directly, derive any benefit. One reversioner does 
not trace his title through another even if they are 
related to each other as son and father. [p. 221, 
col. 1. 
Whore the widows merely claimed a widow's es- 
tate in the properties which they asserted were the 
separate and self-acquired properties of the hus- 
band it is consequently inadmissible to view the 
compromise as an acknowledgment of an antecedent 
title in them. 10 Ind. Cas. 477 (12), relied on. [p. 
221, cols. 1 & 2.] 

In a suit in which the presumptive reversioner or 
for the matter of that even a stranger is ranged on one 
side and a widow or widows claiming as heir or heirs 
‘of the husband on the other, it is not permissible for 
either or both of the parties to enter into an ar- 
rangement calculated to enlarge the limited estate 
of the widow into one of an absolute character. 
The presumption in a transaction of this kind is 
that the estate taken is merely the limited interest 
of a widow, though special circumstances may out- 
weigh it. 161 Ind. Cas 33 (13) and 101 Ind. Cas, 
426 (14), relied on. [p. 222, col. 1.] 

The acceptance by the reversioner of a gift from 
the widow of the properties she got under com- 
promise entered into by her with others or the 
purchase by him of that properly prevents the re- 
versioner from impeaching those transactions them- 
selves, as against the parties or privies and in re- 
spect of the properties comprised therein. But no 


higher efficacy than that can be attributed to them, ` 


The strangers cannot take advantage of them, if 
they have neither acted on them nor have in any 
‘way been prejudiced by them and the reversioner 
ig not as against them estopped from questioning the 
absolute rights of the widow in the estate retained 
by her under the compromise. 119 Ind. Cas. 156 
(15), distinguished. fp. 224, col. 1.J 


A, against the decree of the Sub-Judge, 
Tanjore, in O. S, No. 1 of 1939, 


Mr. Rk, Ramamurti Iyer, for the Appel- 
lants. 

Messrs, A. V. Viswanatha Sastri, R, 
Sundaralingam and S. Seshadri, for the 
Respondents. 


Krishnaswaml Ayyangar, J.—Thig 
18 an appeal by a reversioner whose suit 
has been dismissed by the Subordinate 
Judge of Tanjore. He sued to recover 
possession of certain lands in Panayur 
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village, Mannargudi talug, which admite 
tedly fermed part of the estate of one 
Appa Pillai who died in January 1879 
leaving considerable properties movable 
and immovable. At his death Appa Pillai 
left two widows, Thayyamuthu and Kama- 
lathachi, a daughter Neelambal by bis 
predeceased first wife, and another daughter 
Palanivelu by Thaiyyamuthu, the second 
of his three wives. Thaiyamuthu and 
Kamalathachi, the two widows who survived 
Appa Pillai, died in 1887 and 1907 res- 
pectively, Palanivelu died in 1903 and 
Neelambal, the last of-the intermediate 
limited owners, died on May 22, 1923, 
Neither of them has left any issue and the 
estate would devolve on the reversioners 
unless it had -been validy disposed of in 
the meanwhile. The nearest raversioners 
according to the finding of the Subordinate 
Judge were Appasami Pillai, the plaintiff- 
appellant, and his brother Thiagaraja. 
They were the sons of Swami Pillai related . 
to the deceased Appa Pillai as his nephews 
though their father Thiagaraja, a natural 
brother of Appa Pillai but adopted to his 
separated uncle Kathaperumal.The members 
of the family and their relationship to each 
other are accurately shown in the genealogi- 
cal table set out in para. 6 of the judgment 
of the Subordinate Judge. The particulars 
Contained in that table have not been 
disputed before us. By a deed of release 
evidenced by the original of Ex, H dated 
June 14, 1923 Thiagaraja released his 
interest in the reversion to the plaintiff 
who thus became entitled to claim the 
whole of the estate for himself exclusively, 
‘Lhe lands in suit form only a fraction 
of the original estate. There was a 
number of litigations relating to it, some 
during Appa Pillai’s life and some after. 
The earliest was a suit, O. 8. No. 2 
of 1871, in the Oivil Court of Tranquebar 
instituted by Durayappa, a natural brother 
of the plaintiff's father Swami Pillai, but 
adopted to his uncle Appasami. In that 
suit Durayappa claimed partition of the 
family estates on the footing that he was 
an undivided member of a joint family 
along with bis uncle Thiagsraja, his natural 
brother Swami Pillai, a cousin Panchanada 
the son of his uncle Muthusami, and his 
junior-most uncle Appa Pillai, who were 
all joined as defendants Nos. 1 to 4 in 
the order of enumeration. Though in 
form the suit was against all the four 
defendants it was in fact directed against 
Appa Pillai and for obtaining a share in 
his separate and self-acquired properties, 
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Defendants Nos. 1 to3 seem to have really 
‘colluded with Durayappa whose sucess would 
enure td their benefit also. The acting Oivil 
Judge who tried the case found that 
Durayappa's natural father Thiagaraja had 
been adopted away to Kathaperumal, his 
divided uncle, and ceased thenceforth to 
belong to the branch of Appa Pillai’s 
‘father Rama Thevar. This finding can- 
not be regarded as irrelevant or unneces= 
sary for the decision of the suit. For, 
it will be seen that though the suit was 
ultimately dismissed on the ground of 
limitation, that conclusion was arrived at on 
a consideration of the question whether the 
lands in Appa Pillai’s exclusive posses- 
sion belonged solely to him and was 
enjoyed absolutely by him- without refer- 
ence to the other members of the family. 
The fact that by his adoption Thiagaraja 
ceased to belong to the family of his birth 
was undoubtedly a circumstance and 
materia] one for negativing the joint status 
set up by Durayappa. The learned Civil 
Judge expressed his conclusion in the 
following terms; 

“I decide generally that the plaintiff's case is 
false and defendant No. 4 (Appa Pillai's) case 
substantially true and particularly that the plain- 
tif and defendants have not dwelt together in 
UNIty....ss00e but on the contrary, defendants Nos. 1, 
2 and 4 have dwelt apart and separate from the 
plaintiff and from other members of the family for 
.a very long space of time largly exceeding twelve 
years before suit was brought.” 

That conclusion was among others based 
on: two documents produced and marked 
: Exs. 1 and 11 in that case which made it 
-abundantly clear that Thiagaraja had been 
adopted away from the family to a divid- 
ed uncle, a fact which was not seriously 
disputed in that case and has not been 
disputed in the present appeal. An appeal 
Regular Appeal No, 3) of 1873, was pre- 
ferred to this Court against the decision 
of the Civil Judge, and was disposed of 
- by Innes and Kinderley, JJ., on June 17, 
1873, The opening words of the judg- 
ment fully express the view they took, 
They said: 

“that this is in part at least a dishonest and 
collusive suit is apparent from the admission 
which plaintiff was compelled to make in the course 
of it and which he must have been well aware 
‘of all along that defendant No. 1, (Thiagaraja), 
his natural father, having many years ago, been 
adopted into the family of Kathaperumal, a divid- 
ed branch, had no title whatever to be included 
as a co-parcener entitled to take advantage of the 
partition as against defendant No, 4 (Appa Pillai) 
except on the ground of re-union with him which 
is not asserted. Had the suit succeeded upon its 
original footing plaintiff's natural father and his 
jasue the plaintiff and defendant No. 2, would have 
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fallen into half of the i property which plaintiff 
alleges to be family estate.”’ 

The learned Judges then proceeded to 
consider ihe merits, and concurred with 
the finding of fact and of law by the 
trial Judge, and dismissed the appeal so 
far as Appa Pillai was concerned. But 
as regards the lands in the possession 
of the other defendants, they directed a 
division on the ground of re-union which 
appeared to them tohave been establish- 
ed as between themselves. It is note- 
worty that in this division Appa Pillai neither 
shared nor claimed to share. Swami Pillai, 
the father of the present appellant, was 
defendant No. 2 in O. S. No. 2 of 1871 
and must have known that by reason of 
his father Thiagaraja Pillai’s adoption to 
Kathaperumal he ceased to possess any 
interest in the property belonging to Ramu 
Thevar's branch, and could not therefore 
advance any claim to the properties of 
Appa Pillai on the footing of a joint status, 
He must have also known that Appa 
Pillai’s properties were his own separate 
properties Bo found either on the footing of 
gelf-acquisition or by limitation. These two 
cardinal facts were clearly established by 
the above litigation and would, in our 
opinion, be res judicata if the same ques- 
tions should be re-agitated between the 
parties. The reasons adduced by the Sub- 
ordinate Judge for the contrary view do not 
convince us as they proceed on an incorrect 
appreciation of the facts and an erroneous 
view of the law. 


We have already adverted to the cir 
cumstances that the interests of Durayappa 
and those of Thiagaraja and Swami in 
the suit of 1871 were identicalin that the 
success of the former would enure to 
the benefit of the latter as well, and 
further that all the defendants except Appa 
Pillai were colluding with the plaintit® in 
the attempt to establish the joint and 
therefore the divisible character of Appa 
Pillai's property that Swami Pillai and Appa 
Pillai were ranged as co-defendants is 
a matter of no consequencsa in view of the 
obvious conflict of interest between the two, 
To say that ‘they were not allowed to be heard’ 
or that ‘they were refused to be heard’ is to 
something which is not borne out by the 
facts as disclosed in the judgment of the 
Oivil Judge. From it, it appears that they 
were placed ex parte on account of their 
non-appearance at the framing of the issues, 
an order which they themselves did not 
choose to question, being apparently content 
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to leave tbe plaintiff to fight the common 
battle. They never appeared later nor did 
they take any step to approach the Oourt 
with a view to their being heard. Even 
otherwise, a decision by a competent Oonrt 
‘cannot cease to be binding on the parties 
in a later suit for this or any similar mere 
irregularity. 

We are again unable to agree with the 
Subordinate Judge’s view that the only 
question decided was a preliminary question 
of limitation. According tə our reading of 
the original as well as the appellate judg- 
ment, the findings as t» the adoption of 
Thiagaraja and the separate enjoyment 


and hence the exclusive title of Appa 
Pillai formed the true basis on 
which the finding of limitation was 
rested, and were in this sense necessary 


for the decision of the suit. Nor can we find 
any support for the view that the defendant, 
who sailed with the plaintiff, could not have 
appealed against the decision in asuit of 
this kind, We are again unable to discover 
why the decisions of the Privy Council in 
Maung Sein Done v. Ma Pan Nyun (1) 
following an earlier decision of the sane 
tribunal in Munni Bibi v. Tirloki Nath (2) 
have not been acted upon by the Sub- 
ordinate Judge. From them it is 
clear‘ that neither the fact that a 
defendant did not contest but supported 
the plaintiff's claim, nor the fact tha‘ he 
was merly joined asa pro forma dafendant 
nor again the fact that the suit finally ended 
in a dismissal is a good reason for negativ- 
ing a plea of res judicata between co-defen- 
dants if they occupied as they in fact 
occupied a position of conflict. We are 
therefore of opinion that the decision in 
the suit bound Swami Pillai, and precluded 
him from reeagitating questions settled by 
it. Itis unnecessary however to stress the 
point further for the purpose of the present 
„appeal. For even if that decision does not 
“coastitute res judicata the materials referred 
to in it are sufficient to incline us to the 
identical conclusion on an independent 
consideration. The result then of this 
discussion is that it is impossible for Swami 
Pillai to have believed that he wasstila 


member of a joint family with Appa Pillai, 

(1) 63 M L J64; 137 Ind. Gas, 398; A I R 1932 
P O 161: 10 R 322, 59 I A 247; Ind. Rul, (1932) P O 
184; 36 O W N 726; 550 L J 403; 34 Bom. L R 
1040: 9 O W N B17; (1932) A L J 735; 33 P LR 519; 
36 LW 1 (P O). 

(2) 53 A 103; 132 Ind. Oas. 598; A IR 1931 P O 
114; 58 I A 158; (1931) A LJ 453; 35 O W N 661; 
53 O L J 55?; 33 Bom. L R 979; Ind. Rul. (1931) P O 
182 (931) M WN 742;61 ML J198; 34 L W 459 
(P 0). 
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or that on the latter's death his properties 
could survive to him as the surviving mem: 
ber of that family. Yet this was the position 
he boldly took up in the suit O. S. No.1 
of 1380 filed by him in the Sub-Court of 
Kumbakonam to which we shall immediate» 
ly refer 


When Appa Pillai died in 1879, ther 
was at the time pending in the Sub-Oourt, 
Nagapatam, O. 8. No. 27 of 1°78, a suit 
instituted by him against his nephew Pan 
chanadam, and certain others for the re- 
covery of about 31 velis of land in the 
village of Tiruvalanchuli on the ground 
that Panchanadam had unlawfully trespass» 
ed on the property, Panchanadam kad filed 
a Written statement setting uv a’ gift of the 
land in his favour by Appa Pillai himself. 
After the latter’s death his senior widow 
Thayyamuthu alone was brought oa the 
record in his place. The suit was finally 
settled by a compromise, Ex. E, dated 
March 1, 1880, made a rule of Court by the 
judgment, Ex, E, on March 2, 1380, By 
this compromise Thayyamuthu accepted 
the truth of the defendant's case subject 
only to his paying a sum of Rs 700 for her 
costs of the suit. About the end of 1879, 
while this suit was yet pending, Swami 
Pillai, the father of the present plaintiff, 
instituted O. S. No. 1 of 1880 on the file of 
the Sub-Oourt, Kumbakonam, laying claim 
to the entire estate of Appa Pillai, on the 
allegation that while he, his father 
Thiagaraja and Appa Pillai were living 
together as undivided members of a joint 
family, Appa Pillai had died, and that 
consequently all the properties in the 
possession of Appa Pillai had survived to 
him as a surviving member of the family. 
According to the plaint his two widows 
Thayyamuthu and Kamalathachi who had 
in the meanwhile obtained a succession 
certificate for the collection of the outstand- 
ings left by Appa Pillai, had no right 
whatever to the estate. and were merely 
entitled to maintenance. Neither Pancha- 
nadam nor Durayappa was recognized as 
having any right to: the property, the 
former on the ground that he had received 
for his share the lands, which formed 
the subject-matter of his claim O. S. 
No, 27 of 1878; and the latter on the 
ground that his suit O. 8. No. 2of 1871 
had been dismissed, and he thereby lost all 
right toashare. . About himself he added 
the somewhat singular remark that thé 
decree did not stand in his way : 

“as he was on the same side as a defendant with 
Appa Pillai, and ashe was unable to prefer an appeal 
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or himself inasmuch as he also contested that the 
“amily was undivided.” 

We haye not the faintest doubt that this 
“uit was but a knowingly dishonest and 
disingenuous attempt on the part of Swami 
Pillai to secure Appa Pillai’s estate from his 
two helpless and probably ignorant widows. 
The importance and the serious nature of 
the obstacles in the way of his success in 
Kucha barefaced attempt must have been 
fully present to the mind of Swami Pillai 
himself and very likely also of his legal 
advisers who must have had access to the 
records of the suit of 1871. It is scarcely 
possible that they could have thought that 
there was the remotest chance of getting 
away with a claim so unsubstantial. What 
subsequently happened is certainly as 
mysterious as it is surprising, On 
March 16, 1880, each of the two widows 
filed a separate written statement urging 
what appears to us a cogent defence, but 
it is remarkable that within taree days, 
viz., on March 19, 1880, a razinama, Ex. Q, 
wae filed and on March 23, 1880, made a 
decree of Court in Ex.7. The very brief 
interval between the written slatements and 
the razinama raises a natural doubt as to 
whether the defence was meant seriously 
‘or whether it was pub in merely to invest 
the compromise with a colour of genuine: 
ness, If uptill three days prior the 
widows were bent on fighting the suit, it is 
scarcely likely that a suit of these dimen- 
sions involving rights of substantial value 
eould have been so quickly settled. With 
our knowledge of prevalent conditions, we 
ate inclined to think that there is force 
in the appellants argument that the so» 
called defence was nothing but a preten- 
sion devised by Swami Pillai with the 
willing concurrence of the widows, who 
‘were perhaps for their own reasons agree- 
able to lend themselves to the scheme. 
We shall presently examine this compro- 
mise more closely, but we may at once say 
that onthe validity of its terms the Sub- 
ordinate..Judge has rested his judgment, 
and the respondent has almost entirely 
relied in the present appeal. 


_ By the razinama decree, Swami Pillai 
secured for himself almost three-fourths of 
the estate straightway. Thayyamuthu got 
27 elis- absolutely. out of which she gave 
up 10 zelis to Neelambal, retaining about 
17 relis equivalent to about 102 acres for 
herself. She also got a sum of Rs. 4,000 
in cash.: Kamalathachi was given absolu- 
tely lands to the extent of 114 velis equal 
to 70 acres, besides a sum of Rs, 3,000 in 
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cash. The extent of the land and the 
amount of the cash received dispel the 
idea that they were reserved to them by 
way of maintenance, which indeed was not 
seriously asserted before us. Looking to 
the cash alone which was very considerable 
if we remember its value at the time, it 
seems to us that the widows were in the 
main prompted by self-interest rather than 
by any consideration for the estate. 1t is 
not unlikely in the then state of the know- 
ledge ol the law, that the parties did not 
realize the legal incidents of a widow's 
estate under Hindu Law, or the true nature 
of the restrictions which bound such an 
estate of the benefit of the ultimate rever- 
sioners. It was not till the decision of the 
Privy Council in Rangaswami Goundan v. 
Nachiappa Goundan (3), was pronounced 
that the correct principles became clarified. 
Very likely, Swami Pillai, the widows and 
their advisers thought. wrongly though, 
that if the then nearest reversioner was 
himself a party, the compromise was in- 
capable of being challenged at any time 
by the remoter actual reversioner. So they 
set about getting rid of all possible chance 
of the widows themselves, challenging it 
on one ground or another, by surrounding 
it with those indicia which would tend to 
show that the parties dealt with each other 
at arms length with a full knowledge of 
their respective rights, 80 as to avoid any 
suspicion of over-reaching or fraud. The 
result was a division of the estate satisfac- 
tory enough to the actual parties to the 
compromise but entirely destructive of the 
rights of the ultimate reversioner if he 
should happen to be a person other than 
Swami Pillai. The learned Judge in the 
Court below has accepted the respondent's 
contention that the actual reversioner was 
bound by the compromise and could not 
claim any portion of the properties which 
the widows took absolutely under it. We 
are clearly of opinion that the Subordinate 
Judge's conclusion cannot be supported. 

It cannot be disputed that Swami Pillai 
was at best only a remote reversioner with 
a bare expectancy. Nor can it be said that 
the transaction approximated to a surrender 
by the widows, a case neither suggested 
nor considered in the Courts below. We 
are again not concerned in this appeal 
with a claim tothat portion of the estate 
which was cut out and carried away by 


(3) 42 M 523; 50 Ind, Oas. 498: A I R 1918 PO 
196; 46 I A 72; 36M LJ 493; 17 A L J 536; 29 O 
L J 539; 21 Bom. L R 640; 23 O W N 777; (1919) M 
W N 62; 26 M L T510 LW 105(P 0). 
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Swami Pillai under the compromise, If 
that were indeed the case, some of the con- 
siderations adverted to by the learned 
Subordinate Judge may perhaps have a 
bearing. Ifthe claimant were a stranger, 
and not the son of Swami Pillai and were 
not himself in possession of the properties 
which went to Swami Pillai under the 
compromise, he would per‘aps be in a posi- 
ticn to claim it back with a prospect of suc- 
cess. This appeal is however not concern- 
ed with that portion but with the other 
Portion of the estate which was retained 
by the widows and to be more exact, with 
that part of it which was taken by Thayya- 
mutbu under the compromise with absolute 
Tights. 

The Hindu Law does not permit a widow 
or any other limited owner, to convert her 
limited estate into an absolute one. A sur- 
render by the widow genuinely intended 
and validly effected in favour of the next 
reversioner is no doubt recognized as valid 
in spite of the reservation of a reasonable 
portion of the estate for her maintenance, 
The particular mode by which such a sur- 
render is to be effected may differ, but 
it must in substance amount to an efface- 
ment of her estate, A compromise is no 
doubt one of the modes recognized, if in 
other respects it satiefies the conditions of a 
valid surrender: Sureshwar Misser v. 
Maheshrani Misrain (4). In the present 
case however the compromise cannot be 
justified by an appeal to the doctrine of 
surrender, in so far as it conveys an abso- 
lute interest to the widowsin the propere 
ties allowed to be retained by them. No 
such case has as we have said been 
advanced, but apart from it, itis definitely 
ruled out by reason of the fact that Swami 
Pillai was not the nearest reversioner at 
the time. In fact, both Durayappa and 
Panchapadam, who were both alive then, 

were nearer reversioners belonging as they 
did to the same branch as Apa Pillai, 
whereas Swami Pillai belonged to the 
branch of Kathaperumal to whom his father 
Thiagaraja had been adoped.: 


The ground upon which the Subordinate 
Judge has rested his judgment is that the 
compromise should be regarded as a bona 
fide settlement of doubtful claims, amount- 
ing in fact to a family arrangement 
brought about in the interests of all parties 
and with a view to bring peace to the whole 

(4) 48 O 100; 57 Ind. Oas. 325; AIR 1921P O 
107; 471 A 233: (1920) M WN ‘4723 39 ML J 161; 


oeMLT 154; 2U PL R(P 0) 128; 12 L W 461; 
18 AL J 1069; 25 O W N 194! 41 © L' J 433 (P O). : 
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family. As we have already indicated, 
if the claim is made by the actual rever 
sioner to recover properties conveyed away’ 
to astranger under a compromise by the 
wid>w, the consideration adverted to by 
the learned Subordinate Judge may have 
a material bearing. But the question we 
have to consider is different, for we are con- 
cerned with that portion which had ban» 
left with the widows with rights of fulM 
ownership. It was urged that the com: 
promise must be regarded ss having been 
bona fide entered iuto in the circumstances in 
which it was brought about and must there- 
fore be held binding onthe actual raver- 
sioner. It is impossible for usto azcept 
this argument in the face of the fast that 
Swami Pillai wis putting forward what 
was to his knowledge a thoroughly un- 
founded and dishonest claim. When the 
reversioner acted with such knowledge, the 
compromise cannot be supported asit is 
devoid of the essential element of bona 
fides: Kondama Naicker v. Kandasamt 
Gounder (5), Gunjeshwar Kunwarv. Durga 
Prasad Singh (6) and Baijaath Rai V. 
Mangla Prasad Narayan Sahai (1). The 
compromise also fails for another and an 
equally potent reason. Tne rule of law 
governing a compromise can be stated 
in this way, A compromise made bona fide 
for the benefit of the estate and not forthe 
personal advantage of the limited owner 
will bind the reversioner quite as much as 
a decree on contest: Ram Sumran Pra- 
sad v. Shyam Kumari (8) and Roji v. 
Kunjalal (9). Bona fides in this connec- 
tion has reference to state of mind of the 
parties not in relation to their personal 
claim in the dispute, but in relation to 


the estate, that is, to the rights of 
the prospective reversioner to whom itis 
to descend unimpeded and undimi- 


nished except to the extent to which the 

(5) 47 M 181; 79 Ind. Cas, 961; AI R 1924P O 
56; 51 I A145; 22 A L J 16; 19 L W 107;(1924)M 
WN 86; 46 M L J 172; 26 Bom. L R 198;10 O&A 
L R 176; 39 O L J 194; 230 W N 1050; LRSA 
(P 0) 193 LOW N1(PO). 

(6) 45 ‘0 17; 42 Ind. Oas. 849; AT R1917 P O 
146; 44 IA 229; 22 M L T 403; 220 WN74; 260 L 
J 557; 16A LJ i: 34 M LJ 1; 20 Bom. L R 33; 
(1918) MW N 16:4 PLW1; 7L W91L(PO) 

(7) 5 Pat. 350; 90 Ind, Cas. 732; A I R 1928 Pat. 
1,6P LT 731, 

"(8) 1 Pat. 74l; 69 Ind. Oas. 71; A I R192? PO 
356; 49 I A 31%; 31 M LT 20); 3 P L T 743; 16 
L W 956: 21A LJ 183 JORA L R 175; 27 0 
WN 289: 37 OL J 356; 44MLJ 751; 25 Bom. L 
R 634 (P Ò). 

(9) AI R 1930 P O 163; 123 Ind. Oas. 709; 57 I 
A 177; 54 B 455; 51 O Gj 434; 340 W N627; 32 
Bom. L R 808; 58M LJ 720; 32 L W 1; Ind, Rul 
(1930) P O 197 (P O). 
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mtermediate holder is permitted to deal 
with it by law, In other words the pro- 
mection of the estate that is of the inter- 
«sts of the ultimate reversioner appsars to 
me in part at least the policy underlying 
phe rules of Hindu Law ia this behalf, and 
-be restrictions which that law places on a 
imited owner’s powers of disposal are in 
yart at last referable to this end in view, 
30 it is that a iransaction which ignores 
he rights of the reversioner and aims at 
«securing a personal benefit to the limited 
ywner is nct allowed to prejudice the rights 
Í the former. A compromise may, in some 
sages, also, amount to a family arrangement, 
«nd from that point of view, justified if it 
‘s prudent and reasonable, and bona fide 
seffected to secure family peace. But an ar- 
mangement made in Violation of tbe law, 
«and in conscious disregard of the right of 
athe reversioner will nct be upheld even 
Mhough itis made to assume the cloak ofa 
family arrangement. It is not the form but 
the substance that the Court will consider 
in judging of its validity. 


Locking at the facts of the present case, 
we are unable to find any circumstance 
which can warrant our holding that the 
widows obtained in fact an absolute inte- 
rest as against tle actual reversioner, 
namely tre plaintiff. It may be that if 
Swami Pillai himself had ultimately turned 
out to be the actual reversioner, he might be 
held bound by the compromise in every dee 
tai. Ram Gowda Anna Gowda v. Bhausaheb 
(10) and Kanhai Lal v. Brij Lal (11), But 
the appellant though a son of Swami Pillai 
does not claim through him, but in his own 
independant right, and hence is not bound 
by an invalid compromise to which he was 
not himself a party and from which he did 
not directly derive any benefit. That one 
reversioner does not trace his title through 
another even if they are related to each 
other as son and fatheris too well settled 
to require any citation of authority. It will 
also be observed tbat the widows did not 
put forward any perscnal rights in the sub- 
ject-matter of tke litigation, and indeed it 
is clear they had none. They merely claime 
ed a widow's estate in the properties which 
in the written statement they asserted were 


. (10) 52 B 1;105 Ind, Cas. 708 A I R1927 P O 
227; 54 1 A 396; 53M LJ 350; 46 GC LJ 267;4 O 
W N 876; 39 ML T 250; (1927) M W N 736; 29 Bom 
L R 1380; 32 O W N 88; 27 L W 140 (P 0). 

(11) 40 A 467; 47 Ind. Cas. £07; A I R 1918 P O 
70,45 I A 118220 WN $14; 8L W212;24M L 
T 23; 35M LJ 459316 AL J825; 9189) MW N 
2095 r OL J 394; 5 P L W 294; 20 Bom, L R 1038 
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the separate and self-acquired properties of 
the husband. Itis consequently inadmis- 
sible to view the compromise as an acknow- 
ledgment of an antecedent title in them on 
the basis of the principle enunciated in 
Khunni Lal v. Gobind Krishna (12). The 
decision of the Privy Council in Nathu Lal 
v, Baboo Ram (13), relied -on by both sides 
before us, does not afford any support to 
the respondent’s contention in the appeal. 
The award which was the bone of contene 
tion in that case was passed ina dispute 
between Mst. Jamma, the widow of Ji Sukh 
on the one side and Ram Sahai, his une 
divided brother who had taken the estate by 
suvivorship, on the other. The award was 
held to have conferred an absolute right 
to a portion of the estate on the widow 
though before the arbitrators she had claimed 
only a widow's estate as the heir of her 
husband. At p. 168*, their Lordships ex- 


Plain the principle on which the decision 
was based. They observe : 

“No doubt, had the facts been that Ji Sukh at the 
time of his death was separated from his brother, 
this award could have availed the plaintiffs noth- 
ing against a claim by Ji Sukh’s reversioners. On 
the face of the transaction it is not such a compro- 
mise by a Hindu widow as could be held binding 
upon her husband's reversioners. In the present 
case however, as it has been established that Ji 
Sukh at the date of his death left no heritable 
interest in the property in suit, the sole question 
decisive of the rights of the parties is the true con- 
struction of the bargain made by Mst. Jamma with 
Ram Sahai. Their Lordships consider that the 
absolute title of Mst. Jamma is established and that 
the learned Judges of the High Court were wrong 
in thinking that, because her claim before the 
arbitrators was originally a claim by a Hindu 
women to take her husband’s estate by inheritance, 
the estate which she in fact obtained under the 
award was confined to a limited estate, By the 
bargain which she drove, the reversioners of her 
husband were not damnified, She did not bind 
them or represent them, and she was not their 
agent or trustee to acquire property for her hus- 
band’s estate. She is not estopped as against them 
from setting up the title which she took from Ram 
Sahai nor have they any claim to share in what 
she gained,” 

It will thus be seen that the absolute 
estate which the widow got under the 
award was in fact sustained on the footing 
of a grant by Ram Sahai who was the full 
owner according to the finding of their 
Lordships. What is specially worthy of 

(12) 33 A 356; 10 Ind. Oas. 477; 38 [A 87;8A LJ 
552; 15 O W N 545; 130 LJ 575;13Bom.LR 427: 
a L T 25; 1911)1 MW N4323 21M L J 645 


). 

(13) 631 A 155; 161 Ind. Cas. 33; AI R1936 P O 
103; (1926) O W N 204;1936 OLR 166; 1936 A LR 
272; 8 R P O 189; 40 0 W N 481; 2 B R 362; 43, W 
464;.19 NL J 62; 17P L T 321: 38 Bom. L R462 
(1936) M W N 499; (1936) A L J 686 (P O). 


*page of 63 1. A.—[Ed.] 





222° 


note for the présént purpose is the opinion 
of the Privy Council expressed in the first 
two sentences of the above extract, which 
leaves no room for doubt on the princinle 


to be applied to the determination of this. 


appeal. If Ji Sukh had been divided from 
Ram Sahai, Mst. Jamma would have held 
only tbe limited estate of a widow in the 
properties of her husband. Ram Sahai 
would have then occupied the position of a 
presumptive reversioner. If in such circum- 
stances a conflict arose between the widow 
on the one hand and the presumptive rever- 
sioner on the other could it be properly 
resolved by an award on ora compromise 
giving tothe widow or recognizing in her 
an absolute right to a portion of the estate, 
so as to bind the actual reversioner ? The 
answer is a definite no. In the words of 
their L-rdships, 

“on the face of the transaction it is not such a 
compromise by a Hindu widow as could be held 
binding upon her husband's reversioners,”’ 
and could not therefore prevail against 
the actual reversioner when the estate falls 
in. If their Lordships’ decision recognized 
the absolute character of the estate obtained 
by the widow in this case, it was because 
Ram Sahai was not a reversioner in any 
sense of the term, but had actually become 
the owner of the property by survivorship 
on the death of his brother Ji Sukh. He 
was consequently in a position to dispose 
of it in any way he liked, by parting with 
it in favour of any person he pleased. The 
conclusion of their Lordships was that Ram 
Sahai, competent as he was to deal with 
the property as full owner, should be held 
io have parted with it in favour of Mst. 
Jamma. This is clearly implied in the last 
sentence in the above extract. 

We think that this decision of the highest 
tribunal is of much assistance, in disposing 
of the respondents’ contention in this case. 
Tt follows that in a suit in which the pre» 
sumptive reversioner or for the matter of 
that even a stranger is ranged on one side 
and a widow or widows claiming as heir or 
heirs of the husband on the other, itis not 
permissible for either or both of the parties 
to enter into an arrangement calculated to 
enlarge the limited estate of the widow into 
one of an absolute character, The presump- 
tion in a transaction of this kind is that the 
estate taken is merely the limited interest 
of a widow, though special circumstances 
may outweigh it Saheb Rai v. Shafiq Ahmed 
(14). Not only has the presumption not 


(14) A 1R1927 P O 101; 101 Ind. Oas. 426; 40 W 
N 534; (1927) M W N 480; 28 L W 82:31 OW N 972 
(P 0). 
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been rebutted, but on the contrary there i: 
reason to think that the widows were prom» 
pted by a desire to take advantage of th» 
situation for securing a substantial benefi 


- for themselves, in the shape of considerable 


amounts in cash, besides the immovable 
properties taken by them absolutely. It i» 
true that in the result the widows were 
deprived of about three-fourths of the estate 
which they could have enjoyed for thei» 
lives on what was but a flimsy and unsub 
stantial claim. It is unnecessary howeven 
to enquire why they acceded to such a pre: 
Posterous claim. It might have been due t 
their ignorance and helplessness, or to the 
fear that they might lose the whole. ox 
the estate and be left only with a bare 
right of maintenance or it might have beem 
the result of undue influence or even coer: 
cion.” Itis equally possible that the com: 
promise presented an attractive: proposition 
in thatit would enable them to obtain a 
substantial amount of liquid cash for them: 
selves, and for their immediate purposes, 
and would also leave in their hands con» 
siderable immovable properties which they: 
could divert at pleasure in favourof any per: 
son Or persons on whom they might choose 
to confer a bounty. This appears to us, tc 
be the more likely- alternative. But no 
materials are now available to enable us to 
probe into the question and arrive at a 
definite finding; and further as we have 
said this enquiry is rendered unnecresary 
in the view we have taken of the nature 
and effect of the compromise. We: must 
therefore hold that the terms of the come- 
promise notwithstanding, the widows had 
no more than a limited interest in the pro- 
perties allotted to them though ia absolute 
terms by that compromise. 

Although the validity of the compromise 
is the main question to be considered, cer- 
tain other contentions were also advanced 
by the respondents and had been accepted 
by ths lower Oourt. Before we examine 
them ourselves it is necessary to refer tO a 
few more facts. Theclaim in the suit re- 
lates to a portion of the properties allotted 
to Thayyamuthu under the compromise, 
As we have already mentioned Thaysya- 
muthu got about 27 velis of land besides a 
sum of Rs, 4,000 in cash, while Kamalatha- 
chi got only about 114 velis and Rs. 3,000. 
The discrepancy in the shares is due to the 
fact that out of Thayyamuthu's share, 
Neelamal, the daughter, had to be given 
the lands promised to her by her father 
Appa Pillai and included in the deed of 
gift, Ex. B, dowry deed, which was later 
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executed by Thayyamuthu but to the regis- 


tration of which she withheld her consent 
fcr the reasons ccntained in Exs. D and 


Di. It would appear that a portion of the . 


land comprised in Ex. B was allotted to 
Kamalathachi under the compromise, and 
a house which was to have been taken by 
Neelambal was under the same compromise 
conveyed to Swami Pillai. The balance 
alone of the property covered by Ex. B was 
taken by Neelamba), and formed afler her 
death, the subject-matter of the litigation 
evidenced. by Es, 9 series to which we 
shall presently refer. Thayyamuthu be- 
quéathed the properties ske got under the 
compromise to her daughter Palanivelu by 
a will dated June 12, 1857, who in her 
turn bequeathed it to one Kandasami by. 
her will of January 11, 1808. Kandasami 
took possession of the property and enjoyed 
it till bis death in 1914, when the defen- 
dant, his widow, succeeded to it. She is 
respondent No, lin the appeal, respondent 
Nc. 2 being one Ramu Thevar added as 
a party on his application in order to enable 
him to watch his reversionary interest in 
View of a compromise sought to be effected 
between the legal representatives of thé 
plaintifi-appellant, and Kandasami’s widow, 
Tespondent No. 1. Ske did not take part 
in resisting the appeal which was in fact 
contested by respondent No, 2 only. No 
new cr special case has, we may observe, 
been put forward by him in the arguments 
presented to us. Among the other con- 
tentions advanced by respcrdent No, 1 in 
the Court below and accepted by the 
learned Subordinate Judge, one was, we 
think rightly, abandoned, namely that the 
plaintiff was debarred from contending 
that the compromise in O. 5. No. 1 of 1880 
was not binding on him by reason of the 
decisicn of the Tanjore Sub-Court in O, 8. 
No. 1 of 1924 which held that it was 
-valid and binding. This ccntention 
formed tke ‘subject of issue No. 5 in the 
Court below, which was found in the 
‘affirmative. 

In O. 8. No. lof 1824 one Ramu Thevar 
sued as trustee to recover the properties 
which were gifted to Neelambal subject to 
the- deductions mentioned above. His case 
was that Neelambal had obtained an ab- 
solute interest in the property, which she 
-dedicated to certain charities appointing 
Kandacami Thevar to conduct and manage 
the same. Kandasami was unwilling, it 
was sald, to undertake the duties of a 
‘trustee, and further predeceased Neelambal. 
Thereupon she managed them herself, 
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during her lifetime and died on May 28, 
1923 having appointed Ramu Thevar to 
manage the trust after her. It was also 
alleged that Swami Pillai and his brother 
Thiagaraja trespassed upon the properties, 
and they were accordingly made pariies to 
the suit along with the widows of Kandasami. 
The compromise in O. S. No. 1 of 1880 
was impugned by Swami Pillai and his 
brother, but without success, in the trial 
and the Appellate Conrts, In second appeal, 
however that question was not gone into, 
88 it became unnecessary in view of the 
finding that the propertics were held to 
have been gifted to Neelambal even during 
the lifetime of Appa Pillai himself, In 
view of the abandonment of this contention, 
we do not think it necessary to enter into a 
discussion of the legal effect of the decies 
sions arrived at in the said suit and 
evidenced by the judgments marked as 
Ex. 9 series in the present suit. The 
next contention which we have no consider 
is that covered by issue No, 6 which is as 
follows: 
“Is the plaintif estopped from ioni 

absolute rights of the deced Tosan Aol 


for reasons mentioned in para, 12 of the written 
statement ?” 


The acts of the plaintif on which the 
estoppel is songht to be made out are: 1. A 
partition between tbe plaintif and his 
brother of the properties their father 
Swami Pillai got under tŁe compromise. 2. 
The acceptance by plaintiff of a gift from 
Kamalathachi of the properties she got 
under the same compromise, the gift deed 
containing a recital that the properties 
had been got by her absolutely with full 
powers of alienation. 3. The purchase by 
plaintiff of a property from Purnathathi, the 
daughter-in-law of Panchanadam, who got it 
under a compromise with Thayyamuthu cn 
a suit instituted by Appa Pillai himself 
during his lifetime, for recovery of the 
property on the ground that Panchanadam 
had trespassed on it. This was O. 8. No. 97 
of 1878 which was settled on March ] 
180 by Thayyamuthu accepting the defen- 
dants’ case that the property had been 
gifted to him by Appa Pillai, 4, Lastly 
that plaintiff was a party to certain exe 
change deeds which dealt with the pro- 
perties he had purchased from Kamalathachi, 
whcse title was traceable to the compromise, 
Having given our careful consideration to 
this plea we are clear that there is no 
substance init. Here again the conduct of 
the plaintiff evidenced by these transactions 
has little bearing on the nature of the estate 
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which the widows originally purported to 
obtain under the compromise. It is difficult 
to see how the partition referred to above 
would raise an estoppel. The brothers had 
succeeded to the properties waich their 
father rightly or wrongly managed to 
secure, and how the partition which they 
effected could be said to amount to conduct 
or representation on which anybody could 
be said to have acted to his prejudice is 
impossible to see. The conduct implied in 
the other heads referred to above, can no 
doubt prevent the plaiatiff from impeaching 
those transactions themselves, as against the 
parties or privies and in respect of the pro- 
perties comprised therein. But no higher 
efficacy than that can be attributed to them. 
The defendants who are the strangers cannot 
take advantage of them, as they have neither 
acted on them nor have in any way been 
prejudiced by them. Reliance was placed 
in this connexion on the case reported in 
Kamakottayya v. Viraraghavayya (15). 
The proposition of law is succinctly stated 
in the headnote of the report in the 
terms: 

“If the next presumptive male reversioner con- 
sents, though for no consideration, to an alienation 
without necessity by a Hindu widow (e. g, a gift 
as in this case), the transaction will be binding on 
him when he actually succeeds to the estate.” 

The correctness of the proposition is 
beyond question, but it isto be observed 
that it has no application to the present 
case. As explained by Coutts-Trotter, O. J. 
the essence of the doctrine (of estoppel) 
is that the: person who acted on the faith 
of tbe assertion was damnified and this 
feature is as conspicuous by its absence 
in this case as it was in that case. Nor 
is there any reason for the application of 
the other principle, termed the third doctrine 
at p. o(0*, whether its true label is election 
or ratification. It is enough to say that so 
far as the plaintiff is concerned he did 
nothing ‘to affirm or validate the absolute 
right of Thayyamuthu in the properties 
‘in suit. Further we are not in this case 
dealing with an alienation by the widow 
which is voidable and therefore capable of 
being confirmed or ratified by the rever- 
sioner. As we have already observed we 
are concerned to decide the character of 
the estate retained by the widow and not 
of that which was conveyed away by the 
compromise. This contention must also 
accordingly be overruled. . 


(15) 52°M 556; 119 Ind. Oas. 156; A I R 1929 Mad. 


502; 56 ML J 755; (1929) M W N 323; 29 L W 818; 
_ Ind. Rul, (1929) Mad. 908 {F B). : 
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Lastly there is the objection that plaine 
tiff could not make out a full title to the 
property claimed, as the releasé deed, 
Ex. H is inoperative for want ‘of specifica- 
tion of the properties covered by it.. By: 
this deed Thiagaraja released his interest 
in the properties which accrued to both 
the brothers as reversioners on the death of 
Neelambal, in consideration of a sum of 
Rs. 6,000 received by him from the plaintiff 
in the manner mentioned in the document, 
The document has been registered though 
it did not set out the properties for some 
reason which has not been made clear to 
us. In spite of this omission, there is and 
can be no difficulty in ascertaining what 
were the properties which were released by 
Thiagaraja. Thiagaraja himself never 
objected to the validity of the deed, and 
far from it he appears to have affirmed it as 
defendant No. 2 in his written statement in 
O. S. No. 1 of 1924. In these circumstances, 
we cannot find a justification for refusing to 
recognize the claim of the plaintiff in full. 
We may also say that this point was not 
reiterated before us. The result is that. 
the appeal succeeds. There will be a decree 
for possession in favour of the appellant 
of the properties claimed in suit. The 
Subordinate Judge will ascertain the 
amount of the mesne profits claimed in 
the plaint, and pass a final decree in 
accordance with the result of his enquiry. 
The respondents will pay the appellants 
their cost, 


ND. Appeal allowed. 
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OUDH CHIEF COURT 
Application No. 17 of 1938 
April 22, 1940 
Tomas, O. J. anp HAMILTON, J. 
KANHAIY ALA L—APPLIOANT 
versus S 

BISHESHWAR NATH —OpPPosIT-PARTY sa 
Civil Procedure Code (Act V of 1908), “a. 115— 
Application to sue as pauper—Oourt deciding on 
allegations in plaint that no cause of action .was 

disclosed—Revision, if lies— Revision, when lies. 
There can be a revision against an order on an 
application for permission to sue in forma pauperis 
but forthe application for revision to succeed there 
must be an exercise of jurisdiction not vested by 
law or a failure tv exercise a jurisdiction so vested 
or an exercise of jurisdiction illegally or with 
material irregularity. A “cause of action” is a 
Jaw term and, therefore, deciding whether there is 
or there is not a cause of action on the facts al- 
leged in the plaint without going outside the plaint 
is a decision of a point of law and an incorrect 
decision of a point of law is not a ground on which 
eras can be granted. 186 Ind. Oas. 381(J), ap- 

plied, 


1940 


- App. for revisioncf the order of the Munsif 
Gao Lucknow, dated September 29, 

Mr. Mahabir -Prasad Srivastava, for the 
Applicant, 

R. B. Ram Prasad Varma, - 
D. K. Seth, for the Opposite Party. 

Judgment.—This is an application in 
revision by one Kanhaiya Lal whose appli- 
cation for permission to sue in forma 
pauperis was rejected. 

Kanhaiya Lal was employed by the 
opposite party, Bisheshwar Nath Baijal, 
and it was alleged that he had embezzled 
Some money, ‘The opposite party sent him 
a notice of dismissal] with the result that 
Kanhaiya Lal decided to file a suit for 
recovery of Rs. 2,C00 for dismissal and at 
the same time with the plaint he filed an 
application to be allowed to sue tn forma 
pauperis, He alleged in the plaint that in 
the. agreement 
Opposite party there were two paras. 5 and 
6 which were to the effect that Kanhaiya 
Lal could only be dismissed on grounds of 
misappropriation and the like after a deci- 
sion by a panchayet that he had c-mmitted 
such misappropriation. In déciding the 
application to sue in forma pauperis, the 
learned Munsif did to acertain extent, it 
appears to us, go into the merits of the case, 
but independently of thst he held that 
there was no cause of action because the 
present applicant in revision, when served 
with a notice, did not care to refer the 
matter to arbitration and the present appli- 
cant having received a notice of dismissal 
should have replied to it by a notice that 
he could not be dismissed unless arbitrators 
had decided that in fact he had committed 
embezzlement, 

A preliminary objection has been raised 
by the opposite party that this opinion of 
the learned Munsif as to the non-existence 
of a cause of action, even if the opinion 
be “erroneous, is not a ground of revision 
withins. 115 of the Civil P. O., because in 
reaching the decision that there was no 
cause of action the learned Munsif did not 
either exercise a jurisdiction which was 
not vested in him nor fail to exercise a juris- 
diction which in fact was vested in him 
nor acted illegally or with material irregu- 
larity. The learned Counsel referes us to 
Baba Sundar Bharthi v. Trus Mandir 


and Mr. 


Nageshar Nath Ji Mahadeo, (1940 O. A. 239) | 
"R494; 10 R O61; AIR 
5 


(1), a decision of a Full Bench of this Court, 


(1) 1940 O A 239; 1£6 Ind. Oas. 381; 19400 LR.’ 
118; 12 R O 306; 1940 O W N 259; A I R 1940 Oudh .- 12 


148 (F D). 
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which laid down that there could be a 
revision against an order on an application 
for permission to sue in forma pauperis 
but for the application for revision to 
succeed there must be an exercise of 
jurisdictioz: not vested by law or a 
failure to 6xercise a jurisdiction as vested: 
or an exercise of jurisdiction illegally or- 
with material irregularity, Whether any 
of these three factors are there or not will 
depend of course on the facts of the parti- 
cular case. The learned Counsel fcr the 
opposite party has referred to Sunder Bahu 
v. Mohan Dei, (1987 O. W. N. 971) (2), 
where a Bench of this Gourt held that the 
proposed plaint did not show a subsisting 
cause of action in view of the Indian 
Lim, Act, and as this was the view of the 
original Gourt the application was dis- 
missed. As that Bench on the question of 
limitation came to the same decision as the 
original Court did it did not have to con- 
sider the further question whether it could 
have allowed revision had the original 
Court made a mistake in respect of the law 
of limitation. The learned Counsel for the 
opposite party also refers to S. A. Nates2 
Aiyar v, S. A. Manoyya Artyar (54 Ind. Oas. 
462) (3), a decision of a single Judge of 
the Madras High Oourt. Jno that case the 
person who applied for permission to sue 
in forma pauperis had alleged in his 
petition that only a life estate had been = 
granted to his mother and on that allega» 
tion his petition clearly disclosed a cause 
of action. The Subordinate Judge, however, 
referred to the deed of settlement mentioned 
in the petition and construing it held that 
an absolute estate and not a life estate 
tad been granted and, therefore, there was 
no cause of action. It was held he was not 
entitled to do this. In Sourendra Nath 
Mitra v. Jatindra Nath Ghose, (1925 Cal, 
990) (4), it was held that where a plaint 
disclosed a cause of action however weak 
it may be, and the Court granted leave to 
sue a8a pauper, the order cannot be eet 
aside in revision on the ground that the 
plaint does not disclose any cause of action 
whether the allegations are or are not righr, 
Cuming, J., stated that the original Court 
had jurisdiction to decide rightly or wrongly 
and a wrong decision, even though on a 
question of law, could by no stretch of 
imagination be considered to be an illega] 


(2) 1937 O W N.971; 170 Ind. Cas, 956; 1937 O L 
1937 Oudh 481; 13 Luck. 


60. | 
(3) 54 Ind. Cas. 462; 10 L W 589; AIR 1920 Mad, 
2. 

(4) A IR 1925 Cal, 990; 87 Ind. Cas. 737, 
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exercice of jurisdiction, or exercise cf juris- 
diction with material irregularity. So 
-where the lower Court decided that the 
plaint disclosed a cause of action and per- 
mitted the plaintiff to gue as a pauper, the 
High Court cannot Interfere in revision on 
the ground that the plaint does not disclose 
& cause of action. 

.In the present case the plaint incorpor- 
ated parts of the deed of agreement and 
the Court below did not have to go outside 
the plaint and ccnstrue the deed of agree- 
ment but it considered what was in the 
plaint., It came tothe conclusion that there 
was not’ a cause of action. A “cause of 
action’ isa law term and it appears to us 
therefore that deciding whether there is or 
there is not acause of action on the facts 
alleged is a decision of a point of law and 
an incorrect decision of a point of law is 
not a ground on which revision can be 
granted. We of course are not consider- 
ing a case where a wrong decision itself 
results from an illegality or material irregu- 
larity in the exercise of jurisdiction. We 
consider, therefore, that it is not for us 
here to decide whether the decision of the 


Court below was right or wrong in 
Jaw for we have only to apply (19400, 
A. 239) (1), Applying that  decisicn 


of the Full Bench we find that in the present 
Case the application in revision must fail 
and we accordingly dismiss it with costs. 


“8, Application dismissed. 


fv 
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* SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Oriminal] Revision Application No. 161 of 
1939 
August 3, 1939 
Logo J. O, anp O'SULLIVAN, J. 
-ABDUL KARIM MAHOMED SALEH 
— APPLICANT 
versus 
EMPEROR— Opposifg PARTY 

Crimimal Procedure Code (Act V of 1898), s. 367 
--Where there are more than one accused, require- 
ments of s. 367 must be fulfilled in respect of each 
of them—Non-compliance by Appellate Court with 
8. 367—Effect stated. _ 

A judgment must conform tothe provisions of 
e. 367, Criminal P. O., which require, tnter alia, 
that it shall contain the points for determination 
the decision thereon andthe reasons for the deci- 
sion, These requirements must be fulfilled in res- 
pect of each individual accused or suspect in cases, 
where. there are more than one. 167 Ind. 
(1), relied on. oe 

Per O'Sullivan, J.— Where, the reasons for decision 
in the judgment of the Appellate Court are not such as 
to enable a revisional Court acting under the provisions 
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. sufficient to show that there is 
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of es. 435 and 439, Oriminal P, O., toform any con- 
clusion as to the correctness, legality or propriety 
of the findings, the judgment is clearly slefective 
and the appeal must be reheard. 


Cr. R, App. to revise order of the Ad- 
ditional Sessions Judge, Sukkur, dated 
Mareh 31, 193%. | 


Mr. Tarachand Khimandas, for the Ap- 
plicant. 

Mr, Partaòrai D, Punwani, 
Genera], for the Crown. 


Lobo, J, ©.—This is an application filed 
by one Abdul Karim, son of Mahomed Saleh 
asking us to revise the judgment of the 
Additional Sessions Judge of Sukkur who 
upheld an order under s. 118, Criminal 
P. C., made by the City and Sub-Divisional 
Magistrate of Sukkur against the applicant 
and five others in proceedings under s. 107, 
Criminal P. O., instituted by one Kadirbux 
against the applicant and 19 others in May 
1937. The proceedings were concluded on 
December 23, 1938, and the learned Ma- 
gistrate before whom they were, concludes 
his judgment with these words : 

“ I find that there is sufficient evidence on record 
to justify an order under s. 112, Oriminal P. 0O., 
and accordingly confirm the order under s. 118,- 
Oriminal P. 0., and direct accused Abdul Kerim, 
Abdul Fateh, Abdul Latif, Budho, Muhammadbux- 
and Bagh, who are most concerned being interested 
in the disputed land, to execute a bond of Rs, 500 
with two solvent sureties each for a period of one 
year for keeping peace.” 

Abdul Karim and the other five against 
whom this order was made appealed against 
the order to the Sessions Court of Sukkur 
and the appeal was disposed of by the Ad-: 
ditional Sessions Judge in a judgment dated 
March 31, 1939. The learned Advocate 
who appears for the applicant has attacked 
the judgment of the Additional Sessions 
Judge on various grounds. He has argued 
that the learned Additional Sessions Judge ` 
has confirmed the order of the City. and 
Sub-Divisional Magistrate not because the 
evidence in the case justified the order but. 
because the history of the case “was in it- 
self sufficient to show that there was. a: 
likelihood of a breach of peace.” In fact the . 
learned Advocate argues that the Additional . 
Sessions Judge detinitely holds that the. 
oral evidence against the appellants before 
him was not sufficient to support the order 
and he relies on the following passage ap-' 
pearing in the judgment of the learned 
Judge : l 

“ It may be that the opponents in this appeal were 
not able to lead sufficient oral evidence to establish 


this fact, but the history of the case is in itself 
& likelihood of a 


Advocates: 


breach ofthe peace,” 
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The learned Advocate next argued that 
the learned Judge has not disbelieved the 


evidence-of 15 witnesses called in defence, | 


that -all that he says is “I donot think that 
their evidence is sufficient to rebut the pre- 
sumption as raised by the history of this 
case. The learned Advocite has further 
argued that the learned Judge in dismissing 
the appaal has relied upon the opinion of 
the City and Sub-Divisional Magistrate, for 
he says in the judgment : 

“* Besides the opinion of the Sub-Divisional Magis- 
trate on the point whether there is a likelihood of 


the breach of the peace or not is entitled to every 
weight,” 

Lastly the learned Advocate has relied on 
the following passage in the judgment of 
the learned Additional Sessions Judge : 

“I may say thatin the justness of things both 
parties ought to have been bound down. It is not 
fair binding one party and not the other.” 

We think however there exists a far 
more serious objection to the judgment of 
the learned Additional Sessions Judges, for 
it appears that the judgment of the Addi- 
tional Sessions Judge does not comply with 
the provisions of s. 367, Oriminal P. O., 
and that it is defective not only in form 
but in substance; for, the learned Judge 
has not only failed to consider separately 
the case of each suspected person, but he 
has in fact not considered the evidence in 
the case at all, and in this respect we find 
that the judgment of the learned City and 
Sub-Divisional Magistrate is.no better. Not 
only has the learned Magistrate not con- 
sidered separately the case of each of he 
Buspected persons in respect of whom the 
has made an order but he has nowhere in 
the course of a lengthy judgment referred 
to the evidence of any particular witness in 
the case. Th3 judgment of the learned 
Magistrate is before us and all that we can 
find therein referring to the evidence of the 
witnesses examined before him is in this 
passage: 

“ As regards the likelihood of breach of peace 
being committed by the accused it is stated by the 
complainant and his brother Raza Muhammad and 
their witnesses that the accused were determined 
to dispossess them. The accused have brought 
evidence in defence to establish the negative side 
of the offence. But the defence witnesses admit in 
cross-examination that they were going, on busi- 
ness to different villages and that they did not 
know what may happen in their absence, and that 
oy were not called by the parties to settle their 
auairs. 


In our opinion this case is very similar 
to the case in Ghousbux v. Emperor (1). 
curiously enough that was a revision applies 


(1) 30 S LR 382; 167 Ind. Oas. 227; AI R 1937 
Sind 26; 38 Or, LJ 363; 9 R 8173, 
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cation against an order of the learned Ad- 
ditional Sessions Judge of Sukkur passed 
under s, 123 (3), Oriminal P, O. Atp. 385* 
of the report the learned Judicial Com: 
missioner states ; 

“We have read through theorder of the learned 
Judge dated May b, 1938, and we have come to the 
conclusion, that it is defective not only in form 
but in law, that the learned Judge has not suffici- 
ently appreciated the fact that proceedings in 
which suspected persons can be sant to prison 
on evidence on which they could not ordinarily be 
convicted if charged witha substantive offence in 
a Oriminal Court are serious proceedings and re- 
quire to be dealt with quite as carefully as cases 
where accused persons are charged in the ordinary 
way with substantive offences in the Oriminal 
Courts, and where in many cases the consequences 
are not so serious to the persons charged. For in- 
stance, it is only fair that the ease of each sus- 
pected person should be considered separately by 
the learned Judge. It is true that under the pro- 
visions of s,117 (5), Criminal P.O, wheretwo or 
more persons are associated together ia the matter 
under enquiry, they may be dealt with in thesame 
inquiry, butthat does not mean that thecase of 
each person concerned need not be separately con- 
sidered. Justice demands that where a person may 
be committed to prison for three years on evidence 
of general repute, his case should be considered 
separately even if he be associated with other per- 
sons in the matter under enquiry in the same 


enquiry.” 

It is also pointed out in this judgment 
that the provisions of s. 367, Oriminal 
P. C. a8 amended apply by analogy to 
orders passed under s. 118 or s. 123 (3), 
Oriminal P. C. Under s. 424, Criminal 
P, O., the provisions of s. 367, relating to 
judgments are made applicable ‘‘as far as 
may be practicable” to appellate judgments. 
In the present case the position is exactly 
that described by the learned Judge in 
Ghousbux v. Emperor (1). The learned Addi- 
tional Sessions Judge has not at all con- 
sidered what evidence there was against the 
applicant individually; in fact he has not 
considered the evidence in the case at all 
and his vague references to “the history 
of the case” convey no information. We 
think therefore that in this case the appro- 
priate order is that what which was passed 
in Ghousbux v. Emperor (1), namely that we 
should set aside the order of the learned 
Additional Sessions Judge and send back 
the case for the appeal to be re-heard, and 
we order accordingly. 

O'Sullivan, J.—I concur in all my learas 
ed brother has said and iu the order he h.s 
made. A judgment must conform to the 
provisions of s. 867, Oriminal P. O., which 
Tequire, inter alia, that it shall contain 
the points for determination, the decision 
thereon and the reasons for the decision. 


*Page of 308 L R—[Ed.] 
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These ‘requirements’ must be fulfilled in 
respeset-of-each individual accused or suse 
péct in -cases whére there are more than 
one.- "Were, as in ‘this case, the reasons 
for decision in the judgment of the Appel- 
late Uoùrt are’ not such as to enable a re» 
visional Oourt acting under the provisions of 
ss..435 and 439, Criminal P. C., to form any 
conclusion as to the correctness, legality or 
propriety of the findings, the judgment is 
cléarly defective and the appeal must be 
re-heard. 
De Order accordingly. 


Vege x 
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= + MADRAS HIGH COURT 

*" Appeals Nos. 77 of 1934 and 296 of 
ok 4 1935 

7 January 6, 1939 

‘MADHAVAN NAIR AND ABDUR RAHMAN, JJ. 
C! SECRETARY og STATE— 
oe APPELLANT 

wa versus ' 

M. A, ©. ARUNACHALAM MUDALIAR 


i AND OTHBRS—RKESPON DENTS 

Land Improvement Loans Act (XIX of 1883), ss. 7, 
4—Advance made after improvements were carried out 
with funds of private individual—Government, tf cars 
claim priority —Loan for installing gas plant for 
water supply, if falls under 8. 4—Expression “for the 
purpose of making any improvement” ins, 4, inter- 
pretation of—Loans borrowed for paying off debts 
taken for carrying out ¢tmprovements — Payment 
of debts, whether for purpose contemplated 

& 4. 

"À loan granted under the provisions of the Land 
Improvement Loans Act would have priority over 
the debts due to the other mortgagees who have a 
charge or incumbrance on the land for the benefit of 
which it was granted by the Govt. But the Govt. 
cannot be allowed to have a priority in respect of 
advances applied for and made after the improve- 
ments were carried out with funds belonging to a 
private individual. [p. 229, col. 2; p. 232, col. 1.] 

Where the loan is advanced for the purpose of 
installing a gas plant to facilitate the supply or dis- 

tribution of water on lands the loan falls under s. 4 
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had already been carried out at the time when the 
grant was made, [p. 230, col. 1.) 

When therefore the object of the loan ‘is not to 
make improvement but to pay off the creditors from 
whom the loans are raised to carry out improvement, 
the payment of such debts is not one of the purposes 
mentioned in s. 4. 47 Ind. Oas. 301 (1), distinguished. 
Grey v, Pearson (2)and Palmer v. That cher (3), ap- 
plied. 

As, against the decree of the Sub-Judge, 
Vellore, dated November 2/7, 1933 and 
August 16, 1935. 


The Government Pleader Mr. (B. Sita- 
rama Rao), for the Appellant. 

Messrs. K. Rajah Iyer, D. Krishnaswami 
and Ch, Raghava Rao, for the Respondents, 


Abdul Rahman, J.—This is an appeal 
by the Secretary of State for India and- 
arises out of asuit filed by one Arunachalam: 
Mudaliar and his son on the basis of a 
mortgage deed (Ex, A) executed in their 
favour by Narayanaswami Naidu and his 
sons on July 19, 1935. Since a priority 
was being claimed on behalf of the Secre- 
tary of State in respect of a sum of Rs. 5,000 
advanced to Narayanaswami Naidu on 
various dates between September 28, 1925 
and May 6, 1926, he was also impleaded as 
a defendant in the suit. The trial Oourt 
decreed the plaintifi’s claim and over- ` 
ruled the plea of priority raised on béhalf 
of the Secretary of State and the only 
question which we have now been called 
upon to decide is if the decision of the trial 
Court is correct. The facts which have 
given rise to this litigation are simple and‘: 
may be set forth here. Ii appears that’, 
Narayanaswami Naidu was desirous of ine | 
stalling a suction gas pumping plant on 
his land and intended to move tha Govt. 
for an advance of Rs. 5,000 to effect 
this improvement. Before making a formal 
application, he seems to have approached 
the Assistant Industrial Engineer first and 


if the Land Improvement Loane Act. [p. 230, col. 

In construing wills and indeed statutes and all 
written instruments the grammatical and ordinary 
sense of the words is to be adhered tounless that 
would lead to some absurdity, or some repugnancy 
or inconsistency with the rest of the instrument, in 
which case the grammatical and ordinary sense of the 
words may be modified so as to avoid that absurdity 
and inconsistency, but no further. The business of 
an interpreter is not to improve uponthe words of an 
enactment bat to expoundthem. The question for 
him is not what the Legislature meant, but what 
its language means, %. e., what the Act has said that 
it meant. (p. 230, col. 2.) 

The expression, “for the purposeof making any 
improvement” in s. 4 is unambiguous and can only 
be held’ ‘to apply to improvements which have not 
been-effected-at-the-time- when the loan was granted 
and cannot be held to apply to improvements which 


laid the proposed project before him for 
his consideration. The officer made two |: 
reports in this connection in April and May. ; 
1923 (Ex. 12). In view of the uncertainty — 
of the result of the application which he’: 
intended to make and at all events of the: 
inordinate delay which an application of. 
this nature would take before it could be 
finally disposed of, he borrowed a sum `of: 
Rs, 2,000 on May 26, 1923, from ‘the 
plaintiff for purchasing an oi] engine and ` 
executed a promissory note in their favour 
(Ex. O) Narayanaswami then presented - 
an application to the Supervisor of Indus- ` 
tries on June 1, 1923, (Ex. 2) in which he 
asked for “an agricultural loan of Ra. 5,000.” 
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During the investigation which proceeded 
‘on.this application, he made two state- 
ments’on July 23, 1924 (Ex. 17) and on 
‘September 9, 1924, (Hx. 18) to which we 
shall. advert later. This application was 
rejected on October 23, 1924, although 
Narayanaswami made-another attempt to 
secure the loan and addressed a letter to 
the Director of Industries on February 26, 
1925 (Ex. G) which was referred to the 
Collector. He was again examined by the 
Tahsildar on April 10, 1925, (Ex. 19) 
who recommended the loan to be advanced 
-to him (Ex. 22) and this was finally sanc- 
tioned by tbe Director on July 13, 1925, 
and communicated to Narayanaswaml by 
means of a letter dated July 16, 1925, 
(Ex. 21) The plaintiff at this stage appear 
to have been approached for another loan 
of Rs. 1,000 or so and found an opportunity 
fo have. a deed of mortgage for Rs, 7,5C0 
executed by Narayanswami and his sons 
in. their favour (Ex A), This deed was 
executed on July 19, 1925, in consideras 
tion of the two prior promissory notes 
(Exs..B and'C) and of a sum of Rs. 1,007+11-0 
which is stated to have been advanced at 
the time of the execution of the deed. 
_. There is no doubt that the action of the 
-plaintiifs in getting their simple money 
debt converted into a secured debt at this 
stage when the Director of Industries had 
‘sanctioned a loan for Rs. 5,000 six days 
“earlier excites one’s suspicion against the 
bona fide nature of this transaction, but in 
the absence of any other evidence, it is 
impossible to rest our decision on a surmise 
and conjecture. They may have been duped 
_by Narayanaswami and his sons in the 
ame manner a8 the Secretary of State and 
his officers have been. It is equally pro- 
bable that the knowledge of Narayanaswami 
having made or revived his application 
‘to the Govt. for a loan, or of the Dire- 
-ctor. having sanctioned it, was delibera» 
ttely kept back from the plaintiffs. It is 
‘easy to conceive that if they had come to 
‘know of these facts, they would not have 
‘advanced a further sum of Rs. 1,000; but 
‘taking advantage of their position as credi- 
tors, they availed themsslves of the oppor- 
tunity afforded to them by agreeing to 
-make a further advance only on the condi- 
tion of their debt being secured. Whatever 
be the case, no question was put to Ranga- 
‘swarm Mudali (P; W. No. 1) who was a clerk 
of the plaintif for 20 years, and no evi- 
-dénce was-produced on behalf of the appel- 
, lant which would justify an inference cf 
“this nature. 
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To resume the narrative; Narayana- 
swami executed a mortgage deed in favour 
of the Secretary of State on August- 5, 
1925, (Hx. 24) under which some of the 
lands mortgaged with the plaintiffs: were 
again mortgaged with him—but the morte 
gage deed recites that the debt was advances 
ed under the provisions of the Land 
Improvement Loans Act (XIX of 1883) and 
those of the Agri. Loans Act (XII of 
1884), The learned Govt. Pleader cone 
tends that in spite of the fact that the 
deed of mortgage in favour of the’ Secre- 
tary of State is subsequent to that of the 
plaintiffs, the former should have” been 
held to have priority as the loan was 
advanced under the provisions of and for'a 
purpose covered by the Land Improvement 
Loans Act and not under the Agri. 
Loans Act. He urges that a reference 
to both the Acts in the forms Exs..3 (a) ‘and 
3 (c), in Narayanaswami’s application Ex; 13 
und in the mortgage deed Hx. 24 was 
made under a mistake as the purpose for 
which the money could have been advanced, 
and that it fell under the provisions of 
the Land Improvement Loans Act alone 
and not under the provisions of the other 
Act, The learned Counsel on behalf of the 
respondents contends on the other: hand 
that a reference to both the Acts wae deli- 
berate as the purposes for which the money 
was advanced fell partly under one Act and 
partly under the other. The determination 
of this question is important as a loan 
granted under the porvisions of the Improve- 
ment Loans Act would have priority over 
the debts due to the other mortgagees who 
have a charge or incumbrance on the 
land for the benefit of which it, was 
granted by the Govt. This neces» 
sitates an examination of the various pro» 
visions of both the Acts referred to above. 
Section 4, Land Improvement Loans Act, 
provides, a3 its name indicates, that loans 
may be granted under this Act for the 
purpose of making any improvement which 
adds to the letting value of the land. In 
the sub-clause of the same section “‘improvee 
ment” has been etated to include besides 
other things the construction of wells, tanks 
and other works for the storage, supply or 
distribution of water forthe purpose of agri- 
culture. The loans made under the Agri, Loans 
Act can bs made to owners or occupiers of 
arable land for the relief of distress, the 
purchase of seed and cattle or any other 
purpose not specified in the Land Improve- 
ment Loans Act (1883) but connected with 


agricultural objects (s. 4), A comparison 
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of the two sections would thus show that 
if a loan could be granted under the Land 
Improvement Lcans Act, it could not be 
granted under the Agri. Loans Act. 

The relevant provision of s. 7, Land 
Improvement Loans Act, is to the affect 
that allloans granted under the Act along 
with the interest and costs shall be recover- 
able tout ‘of the land for the benefit of 
which the loan has been granted as if they 
were ‘arrears of land revenue due in res- 
pect of that land. Section 8 of the Act 
provides that a written order under the 
hand of an officer empowered to make loans 
under this Act granting a loan for the 
purpose of carrying out a work described 
therein shall be conclusive evidence of (a) 
‘that the work described is improvement 
within the meaning of this Act; (b) that the 
‘person mentioned had at the date of the order 
aright tomake such an improvement; and 
(c) that the improvement is one benofiting 
the land specified. After an examination 
of the various provisions of the Land Impro- 
vement Loans Act, there is little doubt 
that if the loan was advanced for the pur- 
pose of installing a gas plant to facilitate 
-the supply or distribution of water on 
Narayanaswami’s lands, it would fall 
within s. 4 ofthe Act. The only question 
then is if it was advanced for that purpose. 
In this connexion it will be interesting to 
note Narayanaswami’s statement recorded 
by the Revenue Inspector cn July 23, 1924 
(Ex. 17) which reads as follows: 

“The loan now applied for is not intended for 
sinking a well and purchasing an engine, I have 
‘applied for an agricultural loan of Rs. 5,000 for 
discharging the debt previously contracted in reg- 
pect of this item. One year has elapsed since the 
date of purchase of the engine and lands are culti- 
vated by this. The engine has been working. I 
have prepared and produced lists (Ex. 16) relating 
. to debts contracted in respect of engine and expenses. 
Amount spenttill this date is Re 4,300, Oost of 
building to be constructed is Rs. 500...” 

He made a similar statement to the 
Tahsildar on September 9, 1994 (Ex, 18), 
To the same effect was this statement 
which he made on April 10, 1925 (Ex. 19) 
after his application was rejected and wag 
being reconsidered at his request. In view 
of these statements, Mr. Sitarama Rao 
contended that it was wholly immaterial 
whether the improvements were already 
carried out on the date of the order grant- 
ing the loan or not, as long as the purpose 
for which the loan was granted is covered 
_by 8.4 of the Act, In other words, he 
. argued that the improvements for which the 
lcan is advanced need not necessarily be 
„Buch as have tobe carried out in future, 


SEORETARY OF STATA V, ARUNAOHALAM (MADR,) 


189 I O 


It was suggested by him that an application 
by an intending borrower for the purpose 
of making one of the improvements men- 
tioned in the Act is conclusive of the 
matter, if it is accepted by the officer 
empowered to make loans under the Act. 
Reliance was placed by him on a case 
decided by a Division Bench of this Oourt 
in Sankaran Nambudripad v. Ramaswami 
Iyer (1}. The facts of the case, however, 
are distinguishable froin the facts of the pre- 
sent one. It was found fora fact in that case 
that the borrower had utilized the portion 
of the loan advanced under the Act for 
the improvement already effected - while 
it has not been established in this case that 
any portion of the money taken by Nara- 
yanaswaml from the Govt. went to 
liquidate the debts incurred by him for 
making the improvements. Mr. Sitarama 
Rao characterizes this fact to be a mere 
accident in that case and urged that this 
would not touch the principle on which 
the case was decided. We do not agree. 
There is no doubt that the learned Judges 
were greatly impressed by this fact and 
the following remark made by Seshagiri 
Iyer, J., although liable to a different 
interpretation as well, must be understcod 
to have been made in this sense. He ob- 
served: 

“The test is not whether the improvement was 
subsequently made but whether the money was 
applied for the construction of agricultural im- 
provements upon the property.” 

If the words ‘applied for’ were used by 
the learned Judge in tho sense of merely 
making an application to the Govt. we 
would, with great deference, disagree, The 
whole case really turos on the interpreta- 
tion of the words “for the purpose of mak- 
ing anyimprovement’ usedin 8.4 of the 
Act, Itisa well-known canon of construce 
tion as observed by Lord Wensleydale in 
Grey v. Pearson (2). 

“In construing wills and indeed statutes and all 
written instruments, the grammatical and ordinary 
sense of the words is to be adhered to unless that 
would lead to some absurdity, or some repugnancy 
or inconsistency with the rest of the instrument, 
in which case the grammatical and ordinary sense 
ofthe wordsmay be modified so as to avoid that 
absurdity and inconsistency, but no further”, 


The business of an interpreter is not to 
improve upon the words of an enactment 
but to expound them. As observed by 
Cockburn, C. J., in Palmer v. That cher (3) 

(1) 41 M 691; 47 Ind. Cas. 301; AI R 1919 Mad. 


590; 34M LJ 446; 8 LW 12; 23ML T 346. 
(2) Ore 6H L O 61; 26 L J Oh. 473; 3 Jur, (N 8) 
454 


823; 5 W 


(3) (1878) 3Q B D 346; 47 L J M O 54; 37 LT 784; 
26 W R 314, 


1940 


the question for him is not what the 
Legislature meant, but what its language 
means i. e., what the Act has said that it 
meant, We have therefore to proceed on 
the principle enunciated by these noble 
Law Lords and interpret the language of 
s.4, Land Improvement Loans Act, To 
our minds, the words, in the section are 
unambiguous and can only be held to 
„apply to improvements which have not 
been effected at the time whenthe loan 
was granted and cannot be held to apply 
to improvements which had already bsen 
-carried out atthe time when the grant 
was made. A reference tos. 8 of the same 
Act will not be out of placa. The words 
used inthat section “for the purpose of 
carrying out a work” (thereby meaning im- 
provements) can only be taken to mean 
future improvements only and_ not those 
which have already been made. We would 
have to face all kindsof difficulties and 
would not know where to draw a line, if 
we once failed or refused to placea gram- 
matical construction on these words. As an 
illustration, we may take the case of a per- 
son who mortgaged his lands with A in 
1910 and made certain improvements on 
those lands with the money recived by him 
from A. Let us suppose that he mortgaged 
the same lands with B in 1922, discharged 
_A’s debt, re-mortgaged the same lands 
with C in 1934, discharged B's debt out of 
the money received from C and then 
made an application in 1935 to the Govt, 
under s, 4 of the Act. Ifthe Govt. accepts 
his application and grants him a loan in 
1936, would the claim by the Secretary of 
State be held to have priority over Q’s 
claim as a mortgagee? Ifthe construction 
suggested by Mr. Sitarama Raois correct 
he must, to be logical, say that it would 
be so. But when this cass was put to him 
by one of us, he was not prepared to go to 
that extent and said that this construction 
would be unreasonable, but he would 
confine the. operation of the s3ction to those 
cases only when improvements were 
‘affected by a person while he was either 
‘contemplating to make an application 
under the Act or had made one before the 
. improvements were made. Whereis the 
guarantee but, that the application made 
‘by a person would necessasily be accepte 
‘ed by the Govt ? Are the mortgagees, who 
have taken a mortgage without any know- 
‘ledge of the borrower's intention to make 
‘an application or of the fact that an 
application has already been made by him, 
to remain. in suspense for all this time; 
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The position isto our minds impossible 
and cannot be accepted. Afterall if is for 
the Govt. to see, at the time when loan 
is being granted, if any improvements have 
already been effected by ths borrower and 
if it finds that they have been, its officers 
should see that the persons who have 
eee loans for this purpose are satisfe 
ed, 


In this case there is a volume of evidence 
on the record from which it has been esta: 
blished that Narayanaswami never cone 
cealed tha fact that improvements for 
which the money was being asked for, 
except to a small extent of Rs. 500 or so, 
were carried out long before the order 
granting the loan was passed, In fact he 
stated that his object in taking the money 
was not to make improvements but to pay 
off the creditors from whom he had raised 
loans to carry out these improvements. Is 
the payment of such debts one of the pur- 
poses mentioned in 8.4? The answer can 
only be one and that in the negative. There 
is no reason to hold why we should read 
the word “for the purpose making any 
improvement” as having the same meaning 
a8 the words “for the purpose of paying for 
an improvement” would have meant, if 
used inthe section. There is nothing in 
the Act, which would make the interpreta- 
tion we are placing on thess words as repug- 
nant or inconsistent with the rest of the 
Act andsurely there is no absurdity which 
this construction would entail. We would 
therefore put a grammatical construction 
on these words and hold that they refer to 
future improvements only. 


It cannot be denied, in our opinion, that 
the object of placing both these Acts on the 
Statute Book of India was to help the agri- 
culturist and proprietors of agricultural 
lands and not to benefit the Govt. at least 
directly. Ifthe assumption made by us be 
right, would it be correct to place the cone 
struction suggested by the learaed Govt. 
Pleader on s.4, Land Improvement Loana 
Act ?. Why should it ba presumed that 
the Legislature was trying totake away 
an advantage from them by one hand 
which was conferred on them by the other ? 
It would be so, as in that case the agri- 
culturist would find it extremely difficult, 
if not impossible, to raise money on the 
security of their lands. Why should, one 
may well ask again, the mortgagees, who 
had already advanced moneys on the secu- 
rity of lands, be treated so unjustly ? Why 
should they be deprived of their securi- 


e would sufferin consequence. 
“even from this point of View, the same re 
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ties or their claims deferred to those of 
the Govt., by an action oftheir own mort- 
gagors in making applications and getting 
advances under the Land Improvement 
Loans Act? Why should the loane advance 
ed by‘ the Govt. under the two Acts be 
treated differently when the Agri. Loans 
Act was passed only one year later? The 
answer to all these questions is not far to 
Seek. While the loans advanced under the 
‘Agri. Loans Act are, as provided in the 
Act, with the object of relieving the distress 
Of agricultvrists and for supplying seeds, 
‘ete. objects which would not improve the 


-letting value of the land, the purpose of 


advancing loans under the Land Improve- 
ment Loans Act is, specifically declared to 
be the improvement of the lands themsel- 
ves. This would then mean thatit was ex- 
pected by the Legislature that the letting 
‘value of the lands would be improved, if 
the loans advanced by the Govt. were utilized 
fcr the purpose for which they were ad- 
vanced, at least to the extent to which the 
money taken by the landlords under the 
‘Act was spent on thèm. In that case, the 
“prior merigagees could not be reasonably 


‘Leld to have suffered in regard to their 
‘security, as they had advanced money at 


the time when the improvements were not 
‘effected and the securities on which they 


‘had ‘advanced their money would thus re- 


main unaffected, It may be contended that 
the ‘value of their securities enhanced by 
improvement effected with the funds ad- 
‘vanced -by the Govt. under the Act should 
not be permitted to be taken advantage 
‘cf by prior mortgages in the same way 
as they could have done if the mortgagors 
had efiected improvements with their own 
funds. But this is a Gifferent matter, The 
Govt. reasonably and perhaps justly insist 
that if any money was advanced by it under 
‘the Act, it would haye priority to that 
extent in view of the fact that the lands 
have been improved with the funds provid- 
ed cn its behalf; and it would be unfair 


‘for the prior mortgagees to improve their 


position at the cost of the Govt. _ which 


„might not in that case agree to advance 


any money at all and the agriculturists 
Looked at 


sult would follow and we must hold that 
“the money advanced by the Govt. should 
have preceded and not followed the im- 
provementseffected on the land. The Govt. 
cannot therefore be allowed to have a 
priority in respect of advances applied for 


_And made after the improvements were car- 


. ITO 


ried oat with funds belonging toa private 
individual, 

For the aforesaid reasons, we must hold 
that asum of Rs. 4,150 out of Rs. 5,000 
advanced by the Director of Industries, 
does not fall within s. 4, Land Improve- 
ment Loans Act,.and tke appellant would 
not therefore have any priority to that 
extent over the plaintiffg. As for the rest, 
the position is different, A sum of Rs. 675 
was spent in constructing theengine shed 
after the grant was made and Rs.175 was 
allowed by the Director to make further 
improvements to the installation. Mr. 
Raghava Rao's contention that Rs. 175 were 
also paid for a past improvement does not 
appear to be correct : see Ex. 36. This sum 
of Re. 850 falls under s. 4 and could be. 
recovered by the appellant under s. 7 of 
the Act with interest, The costs claimed by 
the Govt. against defendants Nos. 9-12 are 
not allowed and the appeal is in that respect 
rejected. The result is that the appeal is 
allowed to this extent only and the decree 
of tke lower Court would be modified ace 
cordingly. As for casts, there is no reason 
why the respondents, who have succeeded 
to a large extent, should not be allowed to 
have them at least to the extent to which 
they have won, They would therefore have 
o-Sths of their costs in this Court and in 
the Court below. The second Appeal 
No. 296 of 1935 is also dismissed. 


N.-D. Order accordingly, . 
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pendency of suit—Question of consideration how far 
matertal—A ppeal—Finding that there was no .com- 
promise—Appeal, if lies. 

The fact that the witnesses examined by a party 
happen tobe the employees of the party, is not a 
sufficient reason for not relying upon the evidence of 
such witnesses. 

In the case of a compromise arrived at between 
the parties pending a suit, the question of consi- 
deration does not have much bearing because the 
results of litigations are after all uncertain and 


partiesjenter into compromise with the object . of 
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escaping from the worries and anxieties of con- 
tinuing a litigation. f 

An appeal lies from the deeision of the Court that 
‘there was no compromise arrived at between the 


parties during the pendency of the suit. 103 Ind. 
Cas. 80 (2), referred to, 


A. from an order of the Subordinate 
Judge, Patna, dated February 23, 1939. 

Mr. Hareshwar Prasad Sinha, for the 
Appellant. 

Mr. Girija Nandan Prasad, for the Rese 
pondents, 


Varma, J.—This is an appeal against 
an order ofthe lower Court refusing to 
record acompromise in an appeal by the 
appellant before us, The appellant hap- 
pens to be the People’s Oo-operative Bank 
Lfd.,Patna. It appears that there was a 
family consisting of one Raja Lal who had 
a 80n, Ram Chandra (‘haudhuri, Ram 
Ohandra Obkaudhuri had twosons, Ram 
Narain and Shyam Narain. On May 19, 
1930, the Bawuk obtained an award for 
Rs. 3,872-F-6 against Raja Lal and Ram 
‘Chandra and one Ishwari Prasad. In the 
year 1935, the award was executed before 
the First Subordinate Judge's Court at 
Patna. The Bank got holding Nos, 1°8 and 
139 within the Patna Municipality attached, 
Thesons of Ram Ohandra filed a petition 
with regard to holding Ne, 138 under 
O. XXI, r. 58, Civil P. C., but no claim was 
preferred with regard to holding No. 139. 
The claim was rejected with the result 
that holding No. 139 was sold for Rs. 50 
and holding No. 138 for Rs, 100 and purchas- 
ed by the Bank, A suit was filed with 
regard to holding No. 138 by Shyam Narain 
and Ram Narain and another suit was 
filed by cne Sheo Shankar Kumhar with 
regard to holding No. 139, The suit filed 
by Shyam Narain and-Ram Narain was 
decreed in favour of the plaintiffs of that 
suit, and the appeal, in connection with 
which the present compromise was filed, was 
numbered 41 of 1938/39. The suit filed by 
Sheo Shankar was dismissed in connec- 
tion with holding No, 139. Sheo Shankar 
also. preferred an appeal which was 
‘numbered 52 of 1933. Both the appeals 
Were pending before the District Judge, 
‘Of Patna but while the appeal filed by Sheo 
Shankar remained before the District Judge, 
the appeal filed by Shyam Narain and 
Ram Narain was transferred to the Court 
of the Subordinate Judge. The case of 
the appellant was that both the cases were 
compromised. The compromise petition in 
-Sheo Shankar's case, which was.. Appeal 
‘No,.52-of:1938, -wäs filed before the Judge, 


'. PEOPLES OO OPERATIVE BANK V. SHYaM NARAIN (PAT) 


233 


but although a compromise petition was 
prepared and faircopied the case of the 
Bank is that the respondents took the fair 
copy to have it signed by their Pleader 
and file it on August 31, 1938, which was 
the date fixed in the appsal. They, how- 


‘ever, did not file the petition on that date 


and when they did not file it for some time 
the present petition, out of which tbis 
appeal arises, was filed. The Bank relied 
upon Ex. l which isa draft of the afore» 
said petition of compromise. The res» 
pondents, however, deny any compromise 
as alleged by the appellant. They con- 
tended that there was no occasion for a 
compromise in the appeal to agree to pay 
Rs. 200 to the appellant‘ 7, e., the Bank. On 
behalf of the appellant it is contended 
that the two appeals were compromised as 
part of one transaction, and if this appeal 
had not heen compromised they would 
not have compromised the other Appeal 
No, 52 of 1938 by Sheo Shanker Kumhar. 
The Court below has not relied upon the 
evidence of the witnesses on behalf of the 
present appellant and, after having found 
that there was no ground for a compromise 
on terms so favourable to the Bank, and 
also that there was consideration for the 
compromise, has refused torecord the come 
promise. 

Mr. Hareshwar Prasad Sinha, appeuring 
on behalf of the appellant; has drawn our 
attention to the fact thatthe only reason 
given by the Oourt below for disbelieving 
the appellant’s witnesses is that they are 
“all men of the appellant and must speak 
for them and Iam not inclined to attach 
much weight to their oralevidence”, The 
witnesses for the appellant are: Bhagwat 
Prasad Karan (witness No. 1) Law Agent 
of the Bank, Bateshwar Jha (witness No, 2) 
manager of the Bank, Bhagwandhari Singh 
(witness No. 3) a peoa of the Bank, among 
other witnesses. The reason given by the 
lower Court does not appeal tome. [n a 
case of this nature who else but the ser- 
vants of the Bank can bethe witnesses to 
the transaction, and simply because they 
happen to be connected with the Bank 
their evidence should not have been dis- 
carded altogether. The Assistant Secretary 
of the Provincial Co-operative Bank was 
examined in this case on commission. He 
said that that the compromise was arrived 
at with his approval, and his evidence has 


_ beed held to be insufficient because it did 


not appear from his statements that the 
respondents were parties to the comproe 
mise and agreed to its terms, Appellant's 
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witness No, 4is Sukhdeo Prasad. He has 


been disbelieved because he happens to 
be a bhagina of the Law Agent of the Bank 


(witness No.1). Whathas weighed mostly: 


with the Oourt below is that the learned 
Pleader appearing on behalf of the Bank 
was not examined and also that the res- 
pondents having won. in the lower Court 
were not likely to enter into a compromise 
so favourable to the Bank. When this point 
was pressed by Mr. Girija Nandan Prasad 
on behalf of the respondents we adjourned 
the hearing of this appeal to give an 
opportunity to them to examine that 
Pleader in the case on payment of costs, 
and May 6, 1940, was fixed for getting the 
information from the learned Advocate for 
the respondents. We are informed that 
the respondents will abide by the decision 
of the Court without any examination of 
the Pleader. Moreover, we are informed 
that Mr, Satchidanand was personally 
conducting the case in the lower Court. 

Mr. Girija Nandan Prasad has further 
Pointed out that in Exs. 3 and 3(a), the 
notes submitted by the office as well as the 
remarks of the officer there is no mention 
of the draft, But these were submitted 
on August 29,1938. and the petition for 
recording the compromise was filed on 
September 22,1938, and the date fixed for 
filing the petition of compromise was 
August 31, 1938. In the note Ex. 3 (a) it ig 
noted as follows: 

“According to the terms of compromise the amounts 


must be realised on due dates in “Aghaniand Magk” 
1346 Fasli.” 


From this itis clear that some sort of 
compromise was actually hinted at, the 
actual draft may not have been placed 
before the office. 
© Mr. Girija Nandan Prasad also pointed 
out that title Appeal No. 45, i.te., the appeal 
filed by Sheo Shankar has nothing to do 
with the appeal out of which this appeal 
arises. But from the trend of events men- 
‘tioned above itis clear that it was in exes 
cution of the same award that holding 
Nos. 1¢8 and 139 were .attached, and al- 
though different parties objected to the 
execution of the award the Bank’s attitude 
was to finish the litigation as soon as pos- 
sible. 

On the wholeit appears to me-that the 
reason given by the Court below “for not 
relying upon the Bank's witnesses simply 
because they happen to be employees of the 
Bank is not sufficient; and the question 
of consideration does not‘seem to have 
much bearingin thiscase because the 
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resulta of litigations are after all uncértain 
and parties enter into compromise with the 
object of escaping from the worries and 
anxieties of continuing a litigation. I am, 
therefore, of opinion that the appeal should 
be allowed, the compromise should be 
recorded and a decree passed in terms of 
the compromise. 

Mr Girija Nandan Prasad also urged a 
preliminary point that no appeal lay in 
this case. He has relied upon- a Single 
Judge decision of the Lahore High Oourt 
in Shanti Sarup v. Jahangir Mal Bansi 
Mal, 73 Ind. Cas. 177: S.0.A. I. R, 1924 Lah, 
248 (1), where it was held that no appeal 
lay when it was found that there was 
no compromise. But a later Division Bench 


‘decision of that very Court in Nand Lal: v. 


Ram Sarup (2) has not acceptad that view. 
In Mulla’s Oivil P, ©. (LOth edition, 
p. $03) a number a authorities have been 
mentioned in support of the proposition 
that an appeal lies in the circumstances 
existing in the present case. Iam of 
opinion that there is no forca in this pre- 
liminary objection. 

I would, therefore, allow the appsal with 
costs, 

Manohar Lall, J.—I agree. 


£. Appeal allowed 7 


(1) 73 Ind. Cas. 177; A I R 1924 Lah, 248. 
(38 A IR1927 Lah, 546; 103 Ind. Oas. 80. 


ALLAHABAD HIGH COURT 
Appeal No. 218 of 1938 
- December 7, 1939 
BENNET AND VERMA, JJ. 
ALLAHABAD BANK, Lto.,— 
DEFEN DANT— APPELLANT 
versus 
GULLI LAL AND ofages—PLaintirFEs— 
RESPONDENT3 

Banker and customer-—-Fized depostt—No contract 
in regard to place of repayment—Deposit is not 
repayable at place where plaintiff resides and makes 
demand—Oourt at such place cannot entertain such 
claim. 

Inaclaim for the return of fixed deposit with a 
Bank it is essential for the plaintiffs to prove the 
terms of the written contract and to show what were 
the provisions inthe written contract in regard to 
the place of repayment. Inthe absence of sucha 
contract the fixed deposit cannot be said te be re- 
payable at any place where the plaintiff resides and 
makes the demand. 

Where therefore fixed deposit is made witha Bank 
in ene of its branches, the Court at another place 
where the plaintiff resides and makee a demand has no 
jurisdiction to entertain a elaim for the return of the 
deposit when no contract in regard to place of repay- 
ment is shown. 92 Ind, Oas. 492 (2) and 92 Ind, 


is40 `. 


Cas. 7€0 (3), distinguished. 41 Ind. Cas. 890 (1),ex- 
plained and distinguished. 


F. A. from the order of the District 
Judge, Farrukhabad, dated July 15, 1938, 


Mr. S. N. Seth for the Appellant. 
Mr. Babu Ram Avasthi, for the Respon- 
dents. 


Bennet, J.—This is a first appeal by 
the Allahabad Bank, Ltd., defendant, 
-against an order in appeal of the learned 
-District Judge of Farrukhabad holding 
that tke suit of the plaintiff lies in the 
Court of the Civil Judge at Farrukbahbad, 
‘The -plaintifs are the children oí one Nand 
.Lal Gupta and they state in para. 1 of 
‘the plaint that Nand Lal Gupta held a 
fixed deposit of Rs. 3,000 with the defen- 
. dant Bank and that Nand Lal Gupta died 
on February 25, 1934 at Farrukhabad as the 
-mansger of tke plaintiff's joint Hindu family. 
Paragraph 2 sets oul that the plaintiffs are 
the sole surviving heirs of Nand Lal Gupta, 
. Paragraph 4 sets cut that the cause of action 
accrued at Farrukhabad on February 29, 
-1934 on the death of Nand Lal Gupta 
and on October 15, 1935, the date of the 
. refusal by the defendant to renew the 
deposit cr make the payment till the estab- 
lishment of legal title. The Bank in its 
written statement admitted that Nand Lal 
Gupta had a fixed deposit account with the 
Bank forthe period ending June 19, 1934 
and the amounthad not been withdrawn, 
The additional plea alleged that the Oourt 
in Farrukhabad had no jurisdiction. Cere 
‘tain other defences were taken that the 
‘plaintiffs had been asked to produce a 
death certificate and affidavit and indemnity 
bonds and that the plaintiffs had not compli- 
ed with these demands and had not obtained 
alimited grant of administration from a 
competent Court, further that the suit was 
barred under s, 42, Specific Relief Act. 

A further written statement was filed 
stating that a succession certificate was 
necessary and “that the depositor could with- 
draw the moneys in question, after expiry of 
the period of deposit, from the defendant 
Bank at Agra only, after production of the 
fixed deposit receipt pertaining thereto,” 
and that the Bank had no branch at Farruk- 
habad or Fatehgarh. Tne Civil Judge found 
that there was no jurisdiction in ,the Court 
_at Farrukhabad. The plaintiffs appealed 
andthe District Judge has held that the 
. Farrukhabad Court has jurisdiction, The 
District Judge states in his judgment that 
Nand Lal was posted at Bareilly when he 
-_made the deposit, He was an Excise 
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Inspscior. The deposit was made with the 
Allahabad Bank Ltd., in the Agra Branch. 
There is no allegation to show that the 
deposit was made ia any other way than 
by Nand Lal going to Agra and making the 
fixed deposit, there. In the case of a fixed 
deposit, a fixed deposit receipt is granted 
by the Bank tothe depositor and that receipt 
contains the terms of the contract and may 
refer to the rules of the Bank on the subject 
of fixed deposits. The learned Counsel for 
the plaintiffs in this Court admits that the 
plaintiffs did not produce fixed deposit 
receipt and that the plaintiffs have not got 
it, Tne plaint is silent on this point. No 
evidence has been given of the terms of the 
fixed deposit receipt, nor has it been shown 
that secondary evidence of such terms would 
be admissible. We consider that it was 
essential for the plaintiffs to prove the terma 
of the written contract and to show what 
were the provisions in the written contract 
in regard to the place of repayment. 
Learned Counsel forthe appellant asks us 
to apply what he alleges to be a general 
presumption of law that the fixed deposit 
is repayable in any place where the plaintiffs 
reside and make a demand. The first 
ground of appeal to the Court below stated: 

“The plaintiffs did demand the money from 
Farrukhabad, their place of permanent residence, 
hence the lower Oourt was the only proper forum,” 

It is certainly a strange doctrine of 
law that a fixed depositor may bring a 
suit for repayment from a Bank in any 
place where he happens to reside. If 
for example, the tixed depositor were 
in Caleutta, Bombay or Madras, the doctrine 
would involve that the suit may be brought 
in those places. Such a view of law 
appears to be quiteintolerable. Nor does 
there appear to be any reason why the fixed 
depositor should be limited to India and if 
the rule existed, apparently the fixed 
depositor migat goto any country in the 
world and bring a suit thera if his deposit 
was oot raturoed. Tae only rulings on 
which learned Couasel relies for this pro- 
position are firstly, Sri Narain v. Jagan- 
nath (1). This is a very brief raling in 
which the facts are not clear. It is true 
the ruling refers to a Bank but the 
plaintiff and the defendant are described 
by the names of private persons. The 
facts are not stated in the ruling. It is 
not possible to know whether the money 
was lent at Cawnpore or at Bikaner, the 
two places mentioned in the ruling. Learn- 


(1)15 ALJ 653,41 Ind. Oas. 890; AIR 1917 All 
128. 
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cd Counsel relies on the following passage: 
“It is not desirable to say more about the 
facts than this, that in an ordinary case especi- 
ally a case against a Bank or some trader who 
holds himself out as a person to receive deposits, 
it would not necessarily follow that a repayment 
of the deposit was to be made at the place of 
business of the Bank; in the majority of such 
cases the intention of the parties is, obviously 
that the money should be paid to the depositor 
wherever he happened to be when he demanded 


tepayment.” 

Now, it is clear that there is no general 
-rule intended by this statement and 
further the statement is not especially in 
regard to Banks and dces not menticn 
at all Banks dealing with fixed deposits. 
There was no party before the Court who 
was a regular Bank and the case was 
one apparently dealing with a private 
money-lender who chose to call himself a 
Bank. A Bank which is a limited company 
stands on an entirely different footing 
from a private money-lender. Mcreover, in 
the ruling itis not stated that there was 
any fixed deposit receipt embodying the 
terms of the contract and all that the 
ruling laid down was that the case should 
go back to the Court below to decide the 
-question on evidence as to whether it did 
or did not have jurisdiction under the facts 
:of that particular case, The ruling stated 
that if the Cawnpore Court came to tLe 
conclusion that payment was to be made 
at Bikaner then there would be no jurisdic- 
tion in the Cawnpore Court. 

The next ruling relied on is Gokul Das 
v. Nathu (2). That was a very different 
‘ease from the present sase. The plaintiff 
was a money-lender and his practice was 
‘to send munims with money to villages in 
different districts to lend the money to 
persons in those districts, The defendant 
resided in Shahjahanpur and money was 
lent to the defendant in Shabjabanpor. 
‘The plaintiffs lived in Moradabad and they 
brought suits for recovery of the money at 
‘Moradabad. The plaintiffs gave evidence 
that the money was to be repaid at Mirad- 
abad andi showed memoranda in the 
account books to that effect. The trial 
Court disbelieved this evidence but in 
revision the High Court stated that it was 
trustworthy. The Court further stated that 
even if the evidence was to be treated as 
untrustworthy there is a presumption that 
‘in -the absence of a contract to the contrary 
the borrower ought to seek tke lender for 
payment . and held therefore that the Morad- 
abad Ocurt had jurisdiction where the 


(2) P4A LJ 291; 92 Ind. Oas. 492; ATR 1926 All 
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plaintiff resided.. We do not think that this 
ease in regard to a money-lender is at all 
simular to the present case, If any analogy 
exists, it is that there is jurisdicion where 
the business of money-lending is situated, 
which is in Agra in the present case, 
Reference is made to PBansilal Abirchand 
v. Ghulam Mahbub Khan (3). In that casa 
there was a loan borrowed at Secunderabad 
and the. defendants were residents of 
Hyderabad and the loan was repayable 
also at Hyderabad. It was held in these 
circumstances that the Court at Secunder- 
abad had no jurisdiction to entertain a 
suit by the plaintiffs for recovery of the 
loan. This again was a suit between a 
money-lender and a client and was not 
a suit against a Bank which was a limited 
company for the return of a fixed 
deposit. 
We consider that no authority has 
been shown by the respondent for the 
proposition cn which the lower Court 
held that jurisdicticn lay in Farrukhabad 
Court. For these reasons we allow this 
first appeal from order and we set aside 
the order of the learned District Judge 
and we direct that the plaint be returned 
to the plaintiffs for presentation ‘to the 
proper Court. The order of the trial Court 
dismissing the suit was not proper where 
there is afinding of want of jurisdiction. 
We allow the appellant the Allahabad 
Bank, Ltd., costs throughout in all Oourts. - 


D. Appeal allowed. 


(3) AIR 1925 PO 290; 92 Ind. Oas. 780; 53 IA 58; 
53 088; 49 M L J 807; 430 LJ 1l; 23 LW 3;24 AL 
J48; (1926) M W N 103; 28 Bom. L R 211; 300WN 
577;27 P L R1 (P 0}. 
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OUDH CHIEF COURT 
Application No. 16 of 1937 
May 9, 1940 
Taomas, O. J. anD RaDaa Krersana, J. 
Pi. HARSHI KESH —DEOREE HOLDE — : 
RESPONDANT— APPELLANT ; 
VƏTEUS j 
GHULAM HAIDER KHAN—Jvoanent-: 
DEBTOR—A PPELLANT— RESPONDENT, 

U. P. Encumbered Estates Act (XXV of 193%), a,:7 
—Money of judgment-debtor attached and received by 
Court —Attachment, if ceases ~— Judgment debtor, if 
can apply dnder 3. 7. 

The attachment of money must be deemed to con- 
tinue so long as that money whichis brought into 
Oourt by attachment is not disposed of by the Oourt 
attaghing that money. To take any other view 
would be to hold that all objectionsto wrongful 
attachment would not be maintainable in the Court 
attaching the amount simply oa the ground that after 
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Mthe money was deposited the attachment ceased to 
exist, f 

Oonsequently when the money is received by the 
‘Court the judgment debtor is entitled to make an 
mapplication under s. 7 ofthe Act inthe execution 
Court praying that that Oourt should not pay the 
Money received from the Court of Wards to the 
décree-holder but should hold it tillit is required by 
the Collector. 


“App. against the order of Mr. Justice 
Zia-ul Hasan of Lucknow dated April 5, 
1937. 

Mr. L. S. Misra, for the Appellant. 

Mr. Mohd. Ayub, for the Respcndent. 


Judgment.—This is an appeal under 
s, 12 (2) of the Oudh Court Act against an 
order passed by our learned brother, Mr. 
Justice Zia:ul-Hasan, in an execution of 
decree appeal, 

‘The decreesholder held a decree for 
money against the judgment-debtor and in 
executicn of that decree applied for attach- 
ment of certain sum of money which was 
in the custcdy of the Court of Wards, 
Gonda, to the credit of the judgment- debtor, 
The crder of attachment was passed by 
the execution Court on July 1, 1936. The 
Special Manager of the Court of Warde, 
Gonds, raised certain objections to the 
attachment but after some correspondence 
the mcney was cent to the executing 
Court on September 16, 1936, under pro- 
test. The judgment-debtor made an ap- 
plication under s. 4 of the U. P. Encumber- 
ed Estates Act on September 17, 1936, and 
put in an application in the execution 
Court praying that that Court should not 
pay the money received from the Oourt of 
Wards to the decree-holder but should hold 
it till it is required by the Collector. This 
application was presumably made under 
the provisions of s. 7 of the U, P. Encum- 
bered Estates Act. 

‘The first Court being of opinion that that 


section did not apply rejected the judgment- ` 


debtor’s prayer, and the first appellate 
Oourt dismissed the judgment-debtor’s ap- 
peal and maintained the order of the first 
Gourt, 

A second appeal was filed by the judg- 
ment-debtor, which was allowed by our 
learned brother on April 5, 1937. The 
decree-hclder has obtained leave to appeal 
to a Bench of two Judges of this Court 
under 8. 12 (2) of the Oudno Courts Act.: 

‘The only question argued before us is 
thats. 7 of the U. P., Encumbered Estates 
Act did not apply because there was no 
attachment cr other execution process in 
force at the date of the order under s. 6, 
These words occur incl. (a) of s,7 (1) of 
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the U. P. Encum. Estates Act. The 
argument is that the attachment ceased to 
exist the moment the money was received 
from tLe Court of Wards by the execution 
Court on September 16, 1936, aud the 
attachment was no longer in force. The 
learned Judge of this Court held that thie 
view was incorrect and the attachment was 
in force till the money was dispcsed of by 
the Court by paying it tothe decree-holder 
or otherwise. The object of the Encum. 
Estates Act is to give relief to indebted 
landlords, and s. 4 of the Act provides for 
en application by a landloard to obtain the 
benefit of the Act. Section 6 provides for 
acceptance of the application by the Col- 
lector and transmission of it to the Special 
Judge, and s. 7 Jays down the consequences 
of the acceptance of that application by 
the Collector, The principle of s. 7 is to 
put a stop to proceedings of kinds in res- 
pect of public or private debts of the land- 
lord pending at the date in any Oivil or 
Revenue Court in the United Provinces and 
reserve all questions in respect of those 
debts to be decided by the Special Judge, 
and further tc provide against any fresh 
proceeding or suit etc. against the land- 
lord till the matter has been disposed of 
finally by the Collector. By this Act the 
Legislature vested exclusive jurisdiction 
in the Special Judge to determine all mat- 
ters relating to the debts of the landlord 
and the properties owned by him end in the 
Collector the liquidation of debts and ade 
ministration of the landlord’s property, and 
this exclusive jurisdiction in the Special 
Judge and the Collector arises on the order 
under s. 6 being passed by the Oollector. 
It is, therefore, clear that the money which 
was in the hands of the Court of Wards of 
Gonda and belonged to the judgments 
debtor, after the order of the Collector 
under s. 6, could not but be administered 
by the Collector. To hold that the provisions 
of s. 7 (1) did not apply to the proceedings 
pending in the execution Court in respect 
of that money would be to defeat the 
spirit and the provisions of the U. P. 
Encum. Estates Act. 

The learned Counsel in support of bis 
contention has referred to the provisions 
of O. XXI, r. 55 of the Civil P. O., and has 
urged that, as in the case of a decree for 
money, as soon as the decretal amount is 
paid into Court, the attachment of any 
property in execution of that decree is 
automatically removed, so as soon as the 
person in whose hands the money belongs 
ing to the judgment debtor is attached pays 
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that money into Court the attachment ceases. 
We do not see avy analogy between the 
poirt involved in this'case and the point 
dealt with in O. XXI, r. 55 of the 
Civil P.O. We are in complete agree- 
ment with the view of our learned 
brother that the attachment of money must 
be deemed to contine so long as that 
money which is brought into Court by 
attachment is not disposed of by the Court 
attaching that money. To take any other 
view would be to hold that all objections to 
wrongful attachment would not be maintain- 
able in the Oourt, attaching the amount 
simply on the ground that after the money 
was deposited the attachment ceased to 
exist. The learned Counsel for the res- 
pondent informs us that the money was 
deposited by the Oourt of Wards under 
protest and the question of title to that 
money or the right of the decree-holder to 
attach if is still pending adjudication in the 
execution Court. 

In our opinion there is no force in this 
appeal, which is dismissed with costs. 


D. Order accordingly, 





CALCUTTA HIGH COURT 
Suit No, 286 of 1939 
July 24, 1939 
PANOKRIDGE, J. 
A. K. MACDONALD— APPALLANT 
VETSUS 


A. M. WILSON— RESPONDENT 

Oalcutta High Court Rules and Orders (Original 
Side), Chap. XIII —Will— Relief by originating 
summons—Court when can entertain—Testator’s 
managing agents continuing to manage his estate 
after his death—Relation between them and person 
appointed as trustee and beneficiary in testator's 
will isthat of principal and agent—Originating 
summons against aforesaid agent, maintainability. 

Ohapter XIII of the Rulesand Orders of the Ori- 
ginal Side (Cal), which govern the procedure with 
regard to originating summons, must be read sub- 
ject to the provisione of cl, 12, Letters Patent, and 
it follows that the Court has no jurisdiction to 
entertain an originating summons unless it would, 
have jurisdiction to make an administration decree 
with regard to the estate in respect of which relief 
by originating summons is sought. Accordingly, 
unless either the cause of action in the hypothetical 
administration suit can be said to arise wholly 
within the local limits of the jurisdiction, or in‘the 
alternative, unless part of the cause of action 
arises therein and leave of the Oourt is obtained, 
the originating summons must be dismissed and 
where it is sought to have the estate of a deceased 
person administered by the Oourt in terms of that 
person's will, the execution of the will and the 
grant of probate both are essential constituents of 
the cause of action. 


Where the managing agent of the testator con- 
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tinaes to manage his estate even after 
and there ia no managing 
writing, a person appointed as one of the trustees 
as well asa beneficiary in his will by the testator 
in respect of the aforesaid estate can have no claim 
against the agent either as a trustee or as a 
beneficiary. As he is one of 
his position as regards them is that of 
a principal to an agent, not ofa trustee to a cestui 
que trust, or of a eestue quiirust to a trustee. An 


originating summons, therefore, is not maintainable | 


against the managing agent. 

Mr. N. Barwell, for the Plaintiff. 

Mr S. C. Issacs, for the Defendants 
(Trustees), 

Mr. K. B. Bose, for the Respondent 
(Barry & Coc.) 


Order.—This isan originating summons. 
taken out by Mrs. Anne Kerr Macdonald, . 


his death’ 
agency agreement in: 


the trustees ' 


the widow of one Robert Hampton Macdo- . 


nald, who died at Harrogate, England, in 


1922, leaving a will dated March 8, 1920, - 


The testator was domiciled in Scotland, 
and in the concluding passages of his will 
he declares that 


it should be construed | 


and given effect to according to the law. 


of that country. By the will the testator 
appointed the plaintiff a trustee in con- 
junction with three other persons, the de» 
fendant, Alexander Maurice Wilson, whois 
described as an Advocate residing at Aber- 
deen, the defendant, Erskine Macdonald 
Aird residing at Glasgow, and the defende 
ant, Robin Hampton Erskine Aird, des- 
cribed as a tea planter of Rupai Estate, 
Doom Dooma, Upper Assam. The testator, 
after directing payment of his debts and 
funeral expenses, and after giving certain 
pecuniary legacies, directed the trustees 
to hold his estate in trust for payment to 
the plaintiff, should she survive ths testa- 
tor, of the free income of the rest, residue 
and remainder of his estate, heritable and 
movable, during all tbe days and years 
of her life. There are directions as to the 
division and disposition of the estate on 
the death of the plaintiff. The testator and 
the plaintiff were residing at Harrogate 
at the time of his death, and the plaintiff 


thereafter continued to reside there for. 


some time. The testator’s estate comprises 
a tea garden in Assam known as the 
Titadimord Tea Estate. Of that estate the 
defendants, Messre. Barry & Qo., are Manag- 
ing Agents, but I am told that there is no 
written managing agency agreement. The 
fact isthat they managed the estate during 
the testator's lifetime, and have continued 
so to do after his death. The summons was 
presented and filed on February 20, of this 
year, as was also the plaintiff's affidavit in 
support. : 


iva 
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‘The plaintiff states that between 1931 
and 1938, her co-trustees have by a majo- 
rity sanctioned the carrying out of various 
works upon the Titadimord Tea Estate, 
which she regards as being in the nature 
of capital expenditure, and also sold cer- 
tain machinery being part of the trust 
property, and purchased new as well as 
other machinery, and arbitrarily forced her 
to share‘in meeting all the expenditure 
by means of deductions from the income 
payable under the terme of the trust. She 
also complains that on various occasions 
one or other of her co-trustees has visited 
her while she has been liviog at Harro» 
gate, and that they have unjustifiably 


debited their travelling expenses against- 


her income, although the business of the 
trust did not require them to make the 
journeys in respect of which the expenses 
were incurred. Sbe also complains that 
in 1936 the defendant Robin Hampten 
Erskine Aird travelled from Assam to Oal- 
cutta and met her there on her arrival, 
She says that the other trustees are now 
debiting her with Mr. Aird’s travelling 
expenses from Assam, although she did 
not request him to come to Calcutta to meet 
her, and indeed had purpoeely refrained 
from acquainting him of her proposed 
visit to India, because she desired to see 
things for hereself. Finally she complains 
that the defendants, Messrs, Barry & Co. 
although she has requested them to provide 
her with an opportunity) and all proper 
facilities for inspection of the accounts of 
the tea estate, bave consistently refused to 
doso. The summons asks for the decision 
of the Court on various questions, amongst 
others, whether the trustees are at liberty 
to meet capital expenditure upon the 
trust propetty so as to impose on the 
life renter or tenant for life a diminution 
of income without! her consent or the 
sanction of the Court, and she asks similar 
questions with regard to the travelling ex- 
penses with which she has been debited. 
She also asks whether she as beneficiary 
or trustee is entitled to examine the ac- 
counts maintained by the defendants, 
Messrs. Barry & Co., and whether she is 
entitled to inspect the tea estate. There is 
a prayer for a direction on the trustees to 
furnish full and proper accounts, and a 
prayer that the trustees and Messrs. Barry 
& Oo., may be directed togive her inspec- 
tion of the relative books. 

‘Mr. Issacs appearing for the defendant 
trustees has urged, first, that the Court has 
no jurisdiction, and secondly that the sum- 
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mons is not maintainable. With regard to 
the question of jurisdiction [ have coma to 
the conclusion that Mr. Issacs’ contention 
is well-founded. It is now settled that 
Ohap. XIII of the rulea and orders of the 
original side, which govern the procedure 
with regard to originating summons must 
be read subject to the provisions of cl. 12, 
Letters Patent, and it follows that the 
Court has no jurisdiction to entertain an 
originating summons unless it would have 
jurisdiction to make an administration de- 
crea with regard to the estate in respect 
of which relief by originating summons is 
sought. Accordingly, unless either the 
cause of action in the hypothetical adminis- 
tration suit can be said to arise wholly 
within the local limits of the jerisdiction, 
or in the alternative, unless part of the 
cause of acticn arises therein and leave 
of the Court is obtaimed, the originating 
summons must be dismissed. In this case 
no leave under cl. 12 was obtained. The 
definition of “cause of action” as the 
bundle of facts which the plaintiff must 
prove in order to succeed is well-known 
and where itis sought to have the estate 
of deceased person administered by the 
Court in terms of that person's will, the 
execution of the will andthe grant of pro- 
bate both appear to me to be essential Con- 
stitutent of the bundle. 

In this case the will was executed out 
side the jurisdiction, and the assumption 
by the executors, including the plaintiff 
hereself, was registered at Edinburgh on 
July 3i, 1929. I assume that this assump- 
tion is under the law of Scotland the 
equivlent of a grant of probate. This 
seems to disclose at least two facts, which 
took placein Great Britian outside the 
jurisdiction of the Oourt and which it is 
necessary forthe plaintiff to prove before 
she can succeed. As no leave has been 
obtained under cl. 12, the circumstances that 
a part of the cause of action arose outside 
the jurisdiction is fatal, I do not express 
an opinion whether any part of the cause of 
action can be said on the affidavit in support 
of the summons to have arjsen within the 
jurisdiction. It may be necessary to decide 
that hereafter. 

With regard to Messrs. Barry & Oo., Mr. 
Bose has adopted Mr. Issacs’ arguments 
on the jurisdiction, and he has also sub- 
mitted that as regards his clients on ori- 
ginating summons cannot be maintained. 
In my opinion that submission is justified, 
because I do not think that against Messrs, 
Barry & Oo., the plaintiff can be said to have 
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& claim either as a trustee or as a beneficiary. 
As she is one of the trustees, Messrs. Barry 
& Co. are her agents, but her position as 
regards them is that of a principal to an 
agent, not of a trustee to a cestut que trust, 
or of a cestue qui trust to a trustee. Mr. 
Issacs has also argued that as against his 
clients these proceedings are not maintain- 
able as an originating summons. Without 
deciding that question, I feel bound to say 
that his arguments fail to convince me be- 
cause I am disposed to think that these 
questions of overcharges and debits 
against the inccme are matters which can be 
properly dealt with in acommon account 
between the trustees and the beneficiary, 
but in my View the question of jurisdic- 
tion is fatal, and the summons must ac- 
cordingly be dismissed with costs, There 
will be one set of costs for the trustee 
defendants to be recovered by them in the 
first instance out of the estate. Messrs. 
Barry & Oo. will also be entitled to their 
costs, All the parties undertake not to 
object to the affidavits filed being used 
again incase a fresh summons is’ taken 
out by the plaintiff. 

D. Summons dismissed. 


PATNA HIGH COURT 
Civil Revision Nos. 386 and 387 of 1939 
February 21, 1940 
VARMA: J. 
LALJI SINGH AND ANOTHRR—PETITIONEBS 
versus 
BALBHADRA PRASAD AND CTAERS— 
OPPposITs PARTY 
Civil Procedure Code (Act V of 1908), O. XXI, 
r.1G0—FPrivate purchase from recorded tenant not 
recognized by landlord — Rent decree obtained by 
landlord against recorded tenant—Purchaser, tf can 
in execution maintain application under O. XXI, 


r. 100, 
A private purchaser from a recorded tenants, when 


such purchase is not recognized by the landlord, 
cannot maintain an application under O. XXI, r. 100, 
Oivil P. O., inexecution of rent decree obtained by 
thelandlord against the recorded tenant. 43 Ind. 
Cas, 969 (2), referred to. 

O. R. against an order of the Munsif, First 
Oourt, Sitamarhi, dated April 19,1939 and 
February 25, 1939. 

‘Mr. K. P. Sukul, for the Petitioners. 

Messrs. N. N. Sinha and R. K. Chaudhry, 
for the Opposite Party. 

Judgment.—Civil Revision No. 386 of 
1939 arises out of Miecellaneous Case 
No. 498 of 1938. The petitioner claims to 
be a private purchaser from the reccrded 
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tenants. The opposite party obtained rent 
decrees against the recorded tenants and 
in execution of thoss decrees delivery of 
possession was obtained. Ths petitioners 
filed applications under O. XXI. r. 100 of 
the Civil P. O. In this particular Oivil 
Revision it is not necessary to go into the 
details of the case because it appears to 
be incompetent, The case was decided 
under O. XXI, r.100,in favour of several 
persons jointly, some of whom happened 
to be minors and are opposite party Nos, 5, 
6,9and 10. They were made parties in 
this application also but as their guardian's 
cost was not deposited the application was 
dismissed against them, with the result 


that if any interference is made with the’ 


order passed by the Oourt below we shall 
have two contradictory orders in this case, 
I accept the contention of Mr. R. K. Ohou- 
dhry, appearing on bshalf ofthe opposite 
party, that this application is incompetent 
(Vide Rajeshwari Prasad Singh v. Saheb 
Singh (1). 

Civil Revision No. 387 of 1939 arises out of 
Miscellanevus Case No. 314 of 1938. Here 
alsothe petitioners were private purchasers 
from the recorded tenants. Those tenants 
Were not recognized. Before the present, 
application under O. XXI, r. 100, was filed 


the petitioners had filed a title suit for a- 


declaration that their purchase should be 
recognized but that suit was dismissed by 
the judgment Ex. E-2 and decree Ex. ” 
Even during the pendency of the rent su, 


the applicants were intervenors, and this ; 


particular point about their title was de- 


l 


cided against them in Ex. E-l. The Court; 


below has come tothe conclusion that the « 


petitioners had no locus standi to file an 
objection under O. XXI, r. 100, Mr, Sukul, 
appearing on behalf of the petitioners, has 
drawn my attention to the wording of 
O. XXI, r. 100 and says that the Court 


Cd 


below should have come to a finding whee ' 


ther the petitioners were in actual posses: 


sion or not and that it was for the Court 
below to gointothe question of title. 
against that my attention has been drawn 


to the decision in Pachratan Koeri v. Ram ` 


Sahay Singh (2), where it has been- held 
that the purchaser of the whole -or part of 
an occupancy holding not transferable by 
custom is a representative of the judgments 
debtor and entitled to object under s. 47 


of the Civil P. ©., to asale of the holding ' 


(1) AI R 1939 Pat, 198; 182 Ind. Cas, 740; 5B R816; 
12 R 


F 60. 
(2) 3 P L J 57% 43 Ind. Cas. 969; 4 PL W129; AIR 
1918 Pat. 483, 
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in exeCution of a decree for rent and is 
not entiiled 10 maintain proceedings under 
O. XXL r, 100. The reason for this view 
isnot for toseek. When a transfer before 
the present Ten, Act came into force, was 
not recognizable by force of law it was not 
incumbent upon the landlord to recognize 
a private purchaser from a tenant and could 
sue the original tenant ignoring the purcha- 
ser, and the decree obtained by the land- 
lord, if it happened to bea rent decree 
(as opposed to money decree) was a charge 
upon the holding. In the present cage the 
finding of the Uourt below is that the dec- 
ree obtained by the landlord was a rent 
decree, In these circumstances I cannot 
interfere at this stage with the finding and 
order of the Court below. i 

In the result both the applications fail 
and must re dismissed, The oppcsite party 
is entitled to costa; Łearing-fee one gold 
mohur in each case, 


Se Applications dismissed. 





MADRAS HIGH COURT 
Appeal No, 262 of 1934 
December 15, 1938 
PaNpDRaNG Row AND KRISHNA8SWAMI 
AYYANGAR, JJ. - 
A. N. OHOCKALINGAM CHETTIAR— 
l APPELLANT 
ar VETSUS 
ra. M. S. CHINNAYYA SERVAI AND OTHERS 
— RESPONDENTS 

Hindu Law—Trade— Joint family business, 
incidents of—Parinership arising out of contract 
between representatives of different Yamilies—One 
partner having sons forming two divided groups— 
On his death one group continuing partnership— 
Liability of other group for business liabilities 
incurred during ita continuance, 

A partnership arising by contract between ths 
representatives of three different families is not 
governed by those legal incidents which are peculiar 
to ajointfamily business in Hindu Law but is 
regulated by the ordinary law. The principle of 
Hindu Law which prevents a dissolution of a pure 
joint family business by the death of a member, is 
‘inapplicable to a partnership of this kind. 

One of the partners in a firm had sons from his 
first and second wives. Sonsof the former who 
wers major formed a group, sons of the second wife 

- who were all minors formed another group. The 
group consisting of the sons of the first wife was 
separato’: and divided in interest from the other 
group. When the father died the first group 
consisting of the sons of the first wife, continued 
the partnership with strangers: 

Held, that on the death 
partnership had dissolved and the first group being 
divided brothers from second group was not capable 
of representing their minor gtep-brothers and 
hence could not bind the other group by fresh 
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of the father the 
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contract of partnership as to involve the members 
of the other group in the business liabilities 
incurred during its continuancs, 


A. against the decree of the Sub-Judge, 
Devakottai, dated March 27, 1934, 


Mr. S. Venkatesa Iyengar, for the Appel: 
lant. 

Mr. V. Ramaswamy Iyer, for the Respon» 
dents. 


Krishnaswamli Ayyangar, J.—This 
appeal arises out of a suit by Ohinnayya 
Servai respondent No. 1 to recover from 
the appellant and ten other persons who 
were impleaded as defendants, the principal 
and interest due in respect of a deposit 
made with a Nattukottal firm which carried 
on business at a place called Maubin in 
Burma. The deposit consisted of two sums 
placed in deposit on two different occasions, 
sometime after 1927. The vilasam of the 
firm in which the deposit was made was 
known as M P. N. The firm was started in 
1922 or 1923, by three partners, namely 
Narayanan Chetty, Kadiresan Ohetty and 
Chockalingam Ohetty, Narayanan Chetty 
was the father of defendants Nos, 1 to 5; 
Kadiresan was defendant No. 6 and the 
father of defendants Nos. 7 to 9, and 
Chockalingam was defendant No. 10 and the 
father of defendant No, 11. At the date of 
the deposit Narayanan Ohetty had died, 
but the business was being continued in 
fact. In the business so continued, there 
is no doubt that Kadiresan and Chocka: 
lingam were partners and so far as they and 
their sons are concerned, the Subordinate 
Judge has passed a decree, from which no 
appeal has been preferred. ‘The con: 
troversy raised in the appeal relates to 
the liability of Narayanan Ohetty’s sons 
by his junior wife one of whom, namely 
defendant No. 4 is the appellant in this 
appeal. l 

Narayanan Chetty died on Ostober 2, 
1927. His first wife was Unnamalai by 
whom he has left three sons, defendants 
Nos. | to 3. Even while she was alive he 
married a second wife Alamelu by whom 
he had two minor sons, namely the appel- 


lant now a major and respondeat No. 5 


still a minor. Each of these two groups has 
in its defence in the Court below attempted 
to shift the liability on to the other, 
According to the plaintiff, the sons by both 
the wives formed with their father Naray- 
anan Chetty members of a joint Hindu 
family, and even after his death they con- 
tinued joint with this difference only, that 
instead of the father, the eldest of the sons, 
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namely defendant No. 1 became the manager 
of the family. Defendants Nos. 1 to 3 were 
majors at the date of the deposit and were 
accordingly sought to be made personally 
liable as partners but as against defendants 
Nos. 4 and5 who were at that time both 
minors, the plaintiff only prayed for a 
decree ‘against their interest in the firm 
and in the jointfamily assets. There can be 
no doubt that the plaintiff rested his case 
throughout in the lower Court on the allega- 
tion that defendants Nos. 1 to 5 were 
always joint in interest, a position which 
is quite. untenable. These defendants 
belonging to both the groups agreed in 
their defence to this extent, namely that 
they ceased to be joint from and after 1908 
as the family became divided in status by 
the compromise decree in O. S. No, 28 of 
1907 on the file of the Sub-Court, Madura, 
by which defendants Nos. 1to3 who were 
the children of his wife first became 
separated from Narayanan Chetty and his 
children by the second wife, though as 
between the members of each group inter se 
the joint status thereafter continued to 
subsist. Their versions however materially 
differed as to who in fact carried on the 
business after Narayanan'’s death, and on 
whose behalf it was so carried on. Tha 
position taken up by defendants Nos, lto 3 
was that they were at no time partners of 
the M, P. Ñ. business, either during the 
lifetime of the father òr even after his 
death. Defendant No, 1's undoubted associa- 
tion - in the business was explained as 
being due to his having merely supervised 
it at the request of his stepmother. Defen- 
dant No. 4 -asserted on tke contrary that 
Narayanan Ohetty during his life represented 
himself as well as defendants Nos. 1 to 3 in 
the partnership, that he held his interest in 
it, half for himself and half for defendants 
Nos. 1 to3; that the partnership being one 
in which there was: strangers associated 
became necessarily dissolved on his death, 
and could not therefore be continued by 
defendant or by any other and that if it is 
found to have been in fact continued, 
neither he nor his younger uterine brother 
nor ‘their property in the firm or outside, 
could be held liable as they were neither 
partners in any sense nor admitted to the 
‘benefits of a partnership. 

The learned Sub-Judge has accepted the 
case of the defendants to this extent, 222., 
that the compromise decree in O. S, No, 28 
of 1907 created a division in status between 
the two groups of Narayanan Chetty's 
family, the children by his senior wife 
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remaining joint in one group, while Nara- 
yanan Ohetty himself with his children by 
the second wife formed the other group 
which continued in itself joint down to his 
death. In spite of the eriticisms of the 
respondent's Advocate, we are not disposed 
to differ from the Subordinete Judge's 
finding on this point, as there is sufficjent 
material in this case to support it, and the 
probabilities also point -to the same con- 
clusion. The division is in accordance 
with the patni bhaga rule of custom re- 
cognized in Palaniappa Chettiar v. Alagan 
Chetti (1). The notional definition of share 
according to the custom has been followed 
in this case by an actual partition evi- 
denced by the compromise, Ex, I, which 


‘we have no reason to doubt was anything 


but a genuine arrangement. We think 
we shall not be justified in disturbing a 
finding duly arrived at in this case, on 
the ground thatin another similar appeal 
wbich arose out of a suit by another 
creditor against the same family this Court 
has expressed a different opinion on what 
is but a question of fact. We feel bound 
to examine the facts and evidence of our- 
Selves and come to our own independent 
conclusion on the matter. It would indeed 
he a grave error, were we to take any other 
course. 

We must now notice another contention 
raised by the appellant. It was sought to 
be made out that at the very inception 
there was an agreement among the partners 
of the M, P, N. firm that the death of ‘a& 
partner should not work. a dissolution, but 


that the partnersnip should continue with , 


the legal representatives taking the place. 
of the deceased partner, The Subordinate 
Judge has, in spite of the absence of direct 
proof, found this agreement established 
from the conduct of the parties subsequent 
to the death of Narayanan Chetty. Accord- 
ing to him, the business was continued 
by the family of defendants Nos. 1 to 3 as 
well as by the family of defendants Nos. 4 
and 0, His view apparently is that the con- 
tinuance isexplicable only on the footing 
that there was such an agreement. We 
cannot agree, This fact by itself is too 
slender a basis to support an agreement, 
in the absence of other and more cogent 
evidence, The agreement is denied by 
the appellant and on a consideration of 
the available material we are unable to 


(1) 44 M740; 64 Ind. Cas. 439; A I R 1922P O 
228; 481A 539; (1991) M W N 687; 26 OW N 417: 
30ML T 208; is LW #21; 4 URL R(PC) a 
P O). : 


` 
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See sufficient warrant for the conclusion of 
the Subordinate Judge on the point, Not 
only is ‘there no direct evidence but there 
18 an utter absence of such circumstances 
as would warrant a Oourt in drawing an 
inference in favour of such an agreement. 
Defendants Nos. 1 to3 are shown by their 
conduct to-havetaken asubstantial part in 
the conduct of the business after their 
father’s death as the learned Judge has 
found. They no doubt would be subject 
to all the liabilities consequent on their 
acts. But being divided brethren not 
representing and not capable of represent- 
Ing their minor step-brothers, they cannot 
affect them to their prejudice or bind them 
by a fresh contract of partnership ; for 
that is what inlaw the continuance of the 
business amounts to. A partnership such 
as the one in question arising by contract 
between the representatives of three 
different families is not governed by those 
legal incidents which are peculiar to a joint 
family businsssic Hindu Law but is regu- 
lated by the ordinary law: 

“Where a managing member of a joint family enters 
into a partnership with a stranger, the other mem- 
bers do not ipso facto become partners in the busi- 
ness.... His family as a unit does not become a 
partner, but only such of its members as in fact enter 
Into a contractual relation with the stranger; the 
partnership will be governed by the Act: Pichappa 


Chettiar v Chockalingam Pillai (2), Mayne on Hiudu 
Law and Usage, Edn, 10, p. 398,” 


Whatever may be therights and liabili- 
ties as between each individual partner and 
the members of his own family whose posi- 
tion is more or less akin to that of sub- 
partners in a partnership, Gangayya v, Ven- 
kataramiah (3) the principle of Hindu Law 
-which prevents a dissolution of a pure 
Joint family business by the death of a 
member, is inapplicable to a partnership 
of this kind, Narayanan Chetty’s death 
must consequently be held to have brought 
about a dissolution in this case, It has no 
doubt been, as found by the Subordinate 
Judge, subsequently carried on by defen- 


dants Nos, 1 to 3 with the stranger partners, * 


namely defendants Nos. 6 and 10. The 
crucial question however on which the lia- 
bility of the appellant turns is whether it 
was validly continued on behalf of the 
junior branch so as to involve the members 


(2) 67 M L J 366; 150 Ind. Oas 80% AIR 1934 
PO192;7 RP O23; 11 O W N 983; 40 L W 256: 
(1934) A LJ 895; (1934; M W N 828; 36 P L R225: 
60 OL J 136; 30 Bom L R976; 38 O W N 1183; 
l5 = T 655; 1934 A L R 807; 1934 OL R695 

(3) 41M 454; 43 Ind, Cas.9; A I R 1918 Mad 37; 
34 MLJ 2?1; 6 L W 708; (1917M W N 805; 22 M 
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of that branch in the liabilities of the busis 
ness incurred during its continuation. On 
this question our auswer is decidedly in the 
negative. The fact of it is that the de- 
fendants could not as thay probably did 
not carry on the business on behalf of the 
junior branch, and it is eqaally clear that 
the sscond wife who was the natural 
guardian of her children did not do so, 
either. There is ample evidence on the 
record to show. at any rate after Nara- 
yanan Ohetty’s death that the two branches 
were iù every respect separately living 
with a separate residence, a separate mess, 
and witha separate acc>unt of their sepa- 
rate expenses. Defendants Nos. 1 to 3 
cannot therefore, except possibly under the 
direction of the natural guardian of their 
step-brothers, continue the busine3s or enter 
into any arrangement so as to bind them, 
There is, however, very little basis for the 
suggestion that she in fact assented to or 
concurred in the continuation ofthe busi- 
nessin this case, It may be observed that 
there is not even a suggestion that she was 
aware of or had been consulted bsfore the 
deposits ‘were accepted from the plaintiff. 
In fact there is every reason to hold that 
the money taken from the plaintiff was not 
remitted tothe Maubin firm at all, but was 
utilized for the personal needs of defend- 
ant No, 1, or probably also of defeadants 
Nos. 2 and 3 who were joint with him. 

The evidence of defendant No. 2 wh» did 
no doubt depose that he acted not for hime 
self but only in pursuance of the instractioas 
of the stepmother in taking part in the cone 
duct of the business and by writing the letter 
Ex. Dis palpably false, and thare is ample 
justification for the observation of the 
Sabordinate Judge shat he is a person who 
has no regard for truth. There is however 
another piece of evideace which is nət open 
to objection. While alive Narayanan Onetty 
had sued in O. S. No. 19 of 1926 oa a 
pro-note executed in his favour by one 
Alagappa Ohetty, an assistant in the firm 
wio had been found liable for a sum of 
Rs. 5,000 on a settlement of accounts. On 
the death of Narayanan the names of de- 
fendants Nos. 1 to 6, as well as that of 
another son of the junior wife who has since 
been adopted away were substituted on the 
record of the suit. This must have been 
done with the knowledge and consent of 
the junior wife for the obvious reason that 
she joined in the execution of a vakalatin 
favour of a Pleader to represent her children 
who wero all minors at the time. In sup- 
port of the application for the substitution 
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of the legal representatives, an affidavit was 
sworn to by defendant No. 2 in which the 
sons of Narayanan Chetty by both wives 
-were described as undivided sons and heirs 
who had obtained the properties of the 
father by survivorship. This is, as the 
Subordinate Judge has righily held, a false 
affidavit put in merely for the purpose of 
avoiding the necessity for the production of 
a succession certificate which would have 
been insisted on if the divided status had 
been disclosed, But this apart, a point 
was sought tobe made out of this transace 
tion, to support the theory that the business 
was continued by the second wife also cn 
teLalf of her sons after ihe death of her hus- 
band. There might be something in it, if 
the. promissory note sued on had been exe- 
cuted in respect of a liability which arose 
in a transaction of the firm after Narayanan 
Chetty’s death. If tbat had been the case, 
the connection of tbe junior branch in the 
auit, might indicate their association in 
the subsequent conduct of the business, 
But it is conceded as indeed it is apparent 
from tke fact that Narayanan Chetty was 
himself the plaintiff, that the liability 
evidenced by the promissory note was one 
which related to the anterior period, and 
was therefore one in which as the learned 
Judge has pointed out both branches were 
interested. 

It seems to us, therefore, that this transe 
action is incapable of being founded on 
either for disproving the partition us the 
Subordinate Judge haa held, or making out 
as was here attempted a continuance of the 
business by or on behalf of the junior 
branch. While we agree with the Sub- 
Judge that the business was continued after 
the death of Narayanan Ohetty, we must, 
differing from him, hold that it was defend» 
ants Nos. 1 to 3 alone who continued it, along 
with defendants Ncs. © and 10, of course. 
As defendants Ncs. 4 and 5 were minors 
at their father’s death, they could not, and 


their mother did not in fact as we have. 


paid, continue the M. P. N. businesss. The 
plaintiff's claim hastherefore to be judged 
on the fcoting thathe lent the money toa 
firm in which the junior branch were not 
in fact interested as partners either by 
‘Hindu Law or by reason of an admission 
under the contractual law to the benefits of 
a partnership, Their interests in the busi- 
ness consisted merely cf the right to have 
the share in the assets of the dissolved 
business ascertained and paid over to them 
“as at tke death of their father, together 
‘with interest or a share of the profits if 
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their share of the assets had been utilized 
in tha business subsequently carried on. 
lf their mother had concurred in the» 
continuation of the business, or if the parti- 
tion of 1908 had been a mere sham, other 
and more difficult questions would have 
arisen for decision. We would have had 
then to consider as we were in fact invited 
to consider, whether the subsequent busi- 
ness was an ancestral business, and the 
debts incurred by those in charge of ib 
bcund all the members of Narayanan 
Ohetty's family in both the branches. In 
view of the findings of fact we have arrived 
at, we are relieved from the necessity of 
having to express any opinion upon this 
eomewhat difficult branch of the Hindu 
Law. The appeal therefore succeeds and 
the decree of the lower Court has to be 
modified by omitting the relief given to the 
plaintiff against the appellant and res“ 
pondent No.5 in respect of their family 
properties. Their interest in the assets of 
the M. P.N, firm is equally free from liae. 
bility to the plaintifi's claim. As against 
the other defendants the decree stands. 
The appallant is entitled to his costs here 
and in the lower Court against respondent 
No. | who alone contested the appeal. |. 


N.°D. Appeal allowed. - 
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PATNA HIGH COURT. 
Appeal No. 383 and Civil Revision No. 405 
É of 1938 
December 22, 1939 
Wort anp MEREDITH JJ. 
Rani VISHANATH KUMARI—Jupemenr-. 
DEBTOR—APPELLANT 
versus 
SONU LAL AND ordges—DaorgE-HOLDERS 
— RESPONDENTS 

Bihar Money-lenders Act (III of 1938) s. ll— 
App iontion under, when can be made—Duty of 

ourt. 

An application unders,11, Bihar Money-lenders 
Act for payment of decretal amount by instalments 
can be made at any time between the date of the 
first levying of execution and the date fixed for the 
sale. The fact, therefore, that the application is 
made only when properties are going to be sold 
and not when decree was passed is no reason for 
the Oourt to decline to consider the merits of the 
cage under s8. 12, : 

A, from the original order of the Bub- 
Judge, Gaya, dated July 23, 1938... 

Mr. K. N. Varma, for the Appellant. 

Messrs. Raj Kishore Prasad and B. N 
Rai, for the Respondents. 

Wort, J.—This is an appeal from th 
order of the Subordinate Judge of Gay 
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ade on July 23, 1938 in an application by 
Mics judgment-debtor under s. 11, Bihar 
Money-lenders Act, to be allowed to pay 

certain decree by instalments, There 
3 also an application in revision against the 
«rder. [willaay at once that the appel» 
ant withdraws the appeal. The only ques- 
lon therefore is the application to revise 
he order to which I have just referred. 
Fhe learned Judge dismisses the applica- 
zation on the ground (I am using his own 
swords) that 


'the jadgment-debtor comes with this application 
‘only when properties are going to be sold and did not 


«choose to pray for instalments when the decree was 
massed.” 


It is quite obvious that that is no reason 
for declining to consider the merits of the 
case. The facts are quite contrary to those 
which are indicated by the learned J udge. 
The execution, as the learned J udge points 
out himself, was levied on December 20, 
1937 and August 5, 1938 was the date 
fixed for the sale; and it was between the 
date of the first levying of the execution 
and the date fixed for tha sale that the 
petitioner was given a new right by the 
Legislature, a right to make an applica- 
tion to be allowed to pay his decree by in- 
Btalments. That order of course is to be 
made after considering all the circum- 
stances of the case under s, 12 of the Act. 
The reason which the learned Judge gave 
for declining to ccnsider the merits of the 
case isin my judgment no reason at all. 
The order therefore of the learned J udge in 
the Court below must be set aside and the 
matter js remanded to him to determine 
the question which came before him, name- 
ly whether the petitioner should be allowed 
to pay the decree by instalments. fín de- 
termining that question t*e learned Judge 
will, as I have already indicated, consider 
all ths circumstances of the case under s. 12, 
Bihar Money-lenders Act. The rule is 
made absolute with costs; hearing fee one 
gold mohur. 


Meredith, J.—I agree. 


D. Rule made absolute. 
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MADRAS HIGH COURT 
Second Appeal No. 431 of 1935 
April 13, 1939 
KRISHNASWAMI AYYANGAR AND 
SOMAYYA, Jd, 
RAMAKRISHNA RANGA RAO BAHADUR 
GARU, ZAMINDAR og KIRLAMPUDI, 
ETJ.. ESTATES— APPELLANTS 


versus 
VANGURI SURYAPRAKASA RAO GARU 
AND OTAERS— RESPONDENTS 

Madras Estates Land Act (I of 1908), a 26—Con- 
tract in consideration of service rendered on under- 
standing that it was to be paid for—Requirement of 
consideration, if satisfied — Validity of document 
granting remission, burden of proof—Recitals of 
ie OTERA: 26 (1), applicability to permanent 

ease, 

The word ‘consideration’ used in s. 26, Mad. 
Estates Land Act, carries with it thesame legal 
implications as attach to it under the Contract Act. 
consideration of service 
rendered not only on request but also on the under- 
standing that it was tobe paid for ina way left 
undecided, the requirement of consideration in order 
A support a contract oran engagement is satia- 

ed, 

In view of s. 26, the burden of proving the validity 
ofa document by whichs remission in part of the 
rent lawfully payable on the land was granted, is upon 
the ryot. 

The recitals of consideration in the document are 
at all times, prima facie at any rate, binding not 
only upon the executant but also on the purchaser 
from him. 

The word “pariod’’ occurring in the clause “such 
rent shall not be liable to enhancement during the 


` period for which such lower rate is payable by con- 


tract" in s. 26 (1) does not mean only a section or 
sub-division of time. The word “period” has reference 
to the period during which by contract a lease is made 
to run and during that period whatever its duration 
the favourable rate would be maintained. Therefore 
s. 25 (1) applies even to a parmanent lease. 131 Ind, 
Oas, 2 (1), dissented from, 

S. A. against the decree of the District 
Oourt, East Godavari at Rajahmundry, in 
A. 8. No. 8 of 1934. 


Mr. P. Somasundaram, for the Appellants. 


Mr. P. Satyanarayana Rao, for the 
Respondents. 


Judgment,—The plaintiff is the appel- 
lant. He is the proprietor of the Kirlam-: 
pudi Dontamurua estate in the district of 
East Godavari, The estate originally 
belonged to Sri Rajah Ohelikani Venka- 
yamma altas Vengayamma, zamindarini 
of Jaggampeta. On March 4, 1938 she 
sold the estate to the father of the appel- 
lant. The land about the rent of which 
disputes have arisen, Known as Lokareddi 
GCherum Istuva, is situate in this estate. 
That land was even at the date of the 
sale part of the ryott lands of the estate in 
the occupancy of a relation of the zamin- 
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darini, one Chelikani Dharmarayanim Garu. 
Tn the Amarakam accounts of the village 
the land was entered as jeroyait land 
against this Dhsarmarayanim Garv. The 
rent that was derivable from this land 
during the period prior to the sale was 
Rs. 1,078&7-0 though it would appear that 
cnly Rs. 35 was being collected and the 
balance remitted on account of kindness or 
‘grace towards the ryot. On the same date 
when the sale deed came into existence 
and prior to it there were two other docu- 
ments executed by and between the 
zamindarint and WDharmarayanim Garu. 
They were: (1) a permanent patta by the 
zamindarini by which the suit land was 
demised in perpetuity at a favourable rent 
of Rs. 374 only. Corresponding to this 
patta, Dharmarayanim Garu also executed 
a muchilika in favour of the zamindarint. 
The execution of these documents is 
expressly referred to in the sale deed 
Ex. I executed in favour of the appellant's 
father, and the muctilika taken from 
Dharmarayanim Garu was actually handed 
over to the purchaser, There can be no 
doubt therefore that this transaction be- 
tween the zamindarni and Dharmarayanim 
Garu was a genuine arrangement intended 
to bind not only the zamindarini who was 
a pariy to it but also the purchaser 


from her, namely the appellant's father. - 


There is no reason whatever to regard this 
transaction as suspicious or for thinking 
that it was a bole and corner affair. 


If the matter bad stood there and a dis- 
pute had subsequently arisen between the 
purchaser and Dharmarayanim Garu, we 
have no doubt that the terms settled 
between the parties as aforesaid would 
have been held binding upon the parties. 
This is not contested by the appellant's 
learned Advocate. The whole of his case 
here and in the Courts below was based 
on the contenticn that under s. 26, Madras 
Estates Land Act, this arrangement by 
which a remission of rent was granted 
could be held valid only during the life- 
time of the zamindarini and could not bind 
either her successor-incinterest or a pur- 
chaser frem her except during the period 
of her lifetime. Section 26, Madars Estates 
Land Act, is-as follows: 

“26 (1). Where for the purpose of clearing and 
bringing waste land in the estate into cultivation 
or for the purpose of making any permanent 
improvement or for planting trees on the holding 
or where under a contract made prior to the com- 
mencement of this Act for any premium, loan or 
other valuable consideration, a raiyat has accepted 
B paita, from or has entered into an engagement 
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with, his landholder at a rate of rent lower than 
the lawful rate previously payable upon the land 
or than the rate lawfully payable upon land of 
similar description and with similar advantages In 
the neighbourhood, such rent shall not be liable to 
enhancement during the period for which such 
lower rate is payale by contract or custom, so long 
as the ratyat shall substantially fulfil the terms 
upon which and the purposes for which such lower 
Tate was allowed.” 

“9, After the expiry of the period for which such 
lower rate of rent is payable or if the term upon 
which and the purposes for which such lower rate 
was allowed have not been substantially fulfiled, 
the landholder shall be entitled to the full rate. 

(3) Except as provided by sub-s. (1) no rate of 
rent at which land may have been granted by a 
landholder shall be binding upon the person en- 
titled to the rent after the lifetime of the land- 
holder if such rate is lower than the lawful rate 
payable by the raiyat before the date of the grant 
upon the land or upon land of simimilar description 
and with similar advantages in the neighbourhood.” 


This section cceurs in Chap, III of the Act 
headed, “general provisions relating to the 
rates of rent payable by raiyats.” By cl. (1) 
and subject to the conditions contained 
therein an engagement entered into between 
a landholder and a raiyat by which the 
rent lawfully payable in respect of the land 
is reduced is not interfered with and such 
rent is not liable to enhancement during 
the period for which lower rate is fixed. 
There is no doubt that in the present case 
the patta and the muchilika Exs. 2 and 2-a 
do constitute an engagement within the 
meaning of the clause. Two objections are 
raised to its applicability to the case on 
hand, Firstitis said that an engagement 
within the sub-section must be supported 
by valuable consideration and that the 
engagement in question does not satisfy 
this requirement. Secondly, it is said that 
the clause is applicable only to a term lease, 
that is to say, a lease for a definite period 
and not toa permanent lease or a lease in 
perpetuity which, it is urged, falls outside 
it. The learned Deputy Collector who tried 


-the suit was of opinion that the patta was 


not supported by valuable consideration, 
and also that a permanent lease such as is 
evidenced by Hxs.2 and 2-a is outeide the 
provisions of s. 26,cl. (1) of the Act. On 
this view he decreed the suit. An appeal 
was taken to the District Court. The 
learned District Judge apparently agreed 
with the Deputy Collector though he has 
expressed himself in a somewhat indefinite 
way. He has observed : *. 

“In Ex, 2 Vengayamma Bahadur Garu purported 
to grant a remission ofthe major portion of the 
rent for five different reasons. None of these 
obviously amounted to cash consideration, The 
learmmed Deputy Collector held that valuable con- 
sideration, asthat term is used in a. 26 (1) must 
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be akin to the other words used in the section 
itself, ¢«..e¢., loan or premium. He also held, 
construing that term ‘consideration’ with reference 
to the definition in the Contract Act, there was no 
consideration at all for the grant of Dx. 2. The res- 
pondent's Vakil contended that past services and 
provision for maintenance would certainly amount 
to consideration, which would validatean alienation 
ora contract. I agreethat under certain circumst- 
ances a contract based on past services as con- 
sideration can certainly be enforced. But all the 
items set forth in Ex. 2, thoagh they may amount 
to consideration, which would validates giftor an 
ordinary contract, will not amount to a valuable 
consideration as that term is used in s,26 (1), Estates 
Land Act”, 


It is unnecessary toenter upon &a eriti- 
cism of thisstatement as we think it serves 
no purpose. We are however clearly of 
the opinion thatthe word ‘consideration’ 
used ins. 26, carries with it the same 
legal implications as attach to it under the 
Contract Act and it is upon this footing 
that the question must be considered. The 
learned District Judge is also of the 
opinion that Ex.2 must be held to be 
really of the nature ofan alienation not 
of land, but only of the right to receive 
a certain sum as rent, As noland was 
infact granted at the time of the execution 
of Ex. 2,8, 26 (3) would not, according to 
him, apply tothe facts of the case. In 
other words, s. 25 (3) is rendered inappli- 
cable, and accordingly Venkayyamma 
Bahadur Guru was bound by Hx.2 and 
could not impeach the alienation. Neither 
could a purchaser from her do so even 
after her lifetime. The learned Judge 
accordingly allowed the appealand dis- 
missed the suit. 

The burden of proving the validity of 
Ex. 2 by which a remission in part of the 
rent lawfully payable on the land was 
granted is upon the ryot in view of the 
provisions of 5. 26. The Deputy Collector 
has held that the defendants who claim 
under Dharamarayanim Guru and who are 
the respondents here have not proved that 
Ex. 2 was supported by consideration. 
Neither he northe learned District Judge 


has taken note of the fact that the recitals ` 


of consideration in the document are at 
all times, prima facie at any rate, binding 
not only upon the executant but also on 
the purchaser from her and his son the 
present appellant. There was some evi- 
dence adduced on the part of the res- 
pondents to prove the truth of the recitals 
in the dccument, but that evidence has 
not been accepted. The failure on the part 
of the respondents to affirmatively make 
out the consideration recited, cannot take 
away the value ofthe admissions made by 
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the appellant's predecessor-ia-title in the 
document itself. However that may be, 
that evidence was confined only to one 
alone ofthe recitalsin the document and 
we may perhaps passit by. Among the 
fiveitems of consideration mentioned, it 
appears tous to beclear that one of them 


iftrue—and wemay say it has to be 
accepted as true because there is no evi- 


dence contra—is sufficient to support the 
document. It is this: 

“Ag you have been obliging and rendering help to 
us both inregard to all the important matters 
relating to the estate and also in matters relating 
to our household looking to us for help". 

This recital means that down to the 
date of the document Dharmarayanim Garu 
was Tendering service to the zamindartni 
expecting some remuneration or recom- 
pense although what and how much it 
should be had been left undetermined. It 
is perfectly legitimate toinfer from this 
recital that service was being rendered 
not only on request but also on the under- 
standing that it was to be paid for ina 
way left undecided, If thia is so, it 
appears to us that the requirement of con- 
sideration inorder to supporta contract 
or an engagement is satisfied in the present 
case. That first contention must according- 
ly be negatived. 


The second point takenis that s. 26 (1) 
is wholly inapplicable to a permanent, 
lease, The argument is that the word 
“period” occurring in the clause “such 
rent shall not be liable to enhancement 
during the period for which such lower 
rate is payable by contract’ means a 
section or sub-division of time and* can- 
not məau perpetuity or all time to come. 
We are unable to put sucha limited con- 
struction upon this word taken in the context 
in which it occurs, The section seems to 
lay emphasis upon the validity ofa contract 
or engagement if it is supported by 
consideration. The intention behind the 
clause undoubtedly was thatif there was 
valuable consideration given fora favour- 
able lease and if the contract had been 
entered into prior to the Actit should ‘not 
be disturbed during its currency. Itis 
difficult for us to accept an argument which 
will make a leasa for 999 years or any 
larger number of years valid and enforces 
ableunder the statute but that a lease in 
perpetuity should be held null and void. 
We prefer to hold that the word “period” 
has reference tothe period during which 
by contract alease is madeto run and to 
our mind it appears that during that. 
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pericd whatever its duration, the favourable 
rate would be maintained. The duration 
of a lease may vary, and may even be for 
alltime toccme. [fit is alease in per- 
petuity, then the period of the Jease should 
be regarded as indefinite and for ever and 
the favourable rate could not at any time 
be disturbed. Bo that the word “period” 
. has reference to the period, whatever it 
“might be, of the lease itself and regard 
should be had accordingly to the terms of 
_the lease forthe purpose of ascertaining 
.the time during which the lense would be 
good, 

Our attention was drawn to a dictum of 
Ramesam, J., in Chidambaram Chettiar v. 
Chockalinga Naicker (1) at p. 57, where the 
learned Judge has expressed the cpinion 
that the werd “period” refers to a section 
of time and cannot covera case of per- 
petuity. In factit was on this decisicn 
‘the learned Deputy Collector relied in 
suppcrt of his judgment. With utmost 
' respect to Ramesam, J. we are unable to 
- agree with tbis interpretation of the word. 
' We donot see as we have already said 
‘any warrant for taking a perpetual lease 
cut of the operation of s. 26 (1) for no better 
reason than that itis possible to regard 
` tbe word “pericd” as meaning a secticn or 
a sub-division of time. In the Oxford 
Dictionary among the meanings given to 
the word, we find the following “the time 
during which anything runs its course; 
time of duration.” Quite independently 
of it, however, we tbink that in the con- 
. text the word ‘period’ should not be under- 
stood in thelimited sense attributed to it 
by Ramesam, J. It therefore seems to us 
that the patta Ex. 2 in the case comes 
_ within s. 26 (1) and must accordingly be 
held binding on the appellant. In this 
_ View it is unnecessary to discuss the effect 
of cl. (3) of the section sin terms cl. (1) 
is expressly saved by it. For the reasons 
explained above, the appeal has to be dis- 
missed and it is accordingly dismiesed with 
costs of respondent No. 1. 


N.-D. Appeal dismissed. 


(1) 61 M L J 52 (57); 131 Ind. Oas. 2; A I R 1931 Mad. 
STi; Ind. Rul. (1931) Mad. 466; (1931) M W N 549; 34 
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OUDH CHIEF COURT 
Civil Reference No. 3 of 1940 
May 10, 1940 
HAMILTON AND RADHA Krissnd, JJ. 
BHAGWATI PRASAD— 
APPELLANT 
versus 
RAM LAUTAN— RESPONDENT 
Agra Tenancy Act (III of 1926), s. 296—Section 


‘refers to suits which have not already been decided by 


trial Court. 

In the meaning of s. 296, Agra Ten. Aot a suit 
cannot be said to be pending once it has been decided 
by the trial Oourt. While it might possibly be said 
that the decision of a suit might include the final deci- 
sion after appeal or appeals as the case may be, it 
cannot be denied that the original Court by. its 
decision does decide a suit even though its decision 
may not be the final decision. To hold that the 
Appellate Court would have to decide the appeal 
under a new law, which had come into force in the 
meanwhile so as to set aside the decision of the 
original Court which was undoubtedly correct at 
the time that it was passed would mean that the 
Appellate Court would have to admit that the de- 
cision was correct but it would have to set aside 
that very decision which it had found to be cor- 
rect. To restrict the provisions of s. 296 toa suit 
which has not yet been decided by the trial Court 
does not, do violence in any way whatsoever to the 
language of the section. Section 296, therefore, 
refers only to suits which have not already been 
decided by the trial Court at the time that the 
new Act comes into force. 


O. Ref. made by the District Judge of 
Fyzabad. 


Mr. Azizuddin, for Bhagwati 
for the Appellant. 


Mr. ©. P. Lal, for Ram Lontan, for 
the Respondent. . 


Order.—This order is on two refer- 
ences made by the learned District Judge 
of Fyzabad arising from two second 
rent appeals before him which are 
Nos, 7 and 8 of 1940, 

Appeals against decisions of the trial 
Court Assistant Collector were filed in the 
Court of the Deputy Commissioner, Fyzabad 
and were decided by him on January 3, 
1940 and December 16, 1939 respectively 
and he dismissed the appeals. On 
February 1 and 6, 1940, appeals against 
the appellate decisions of the Deputy 
Commissioner were filed to the District 
Judge Appeal No. 7 was filed while Act 
XXII of 1886 was still in force, but 
appeal No, 8 was filed after the new Act 
had come into force. By s. 296 of the 
new Act it js provided that 

“a suitunder any of the provisions of the Agra 
Ten. Act III of 1926, or the Oudh Rent Act, XXII of 
1886, which is pending atthe commencement of this 
Act ora decree under any of the provisions of 
either of these Acts, which has not been satisfied 


Prosad 
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in full at such commencement shall be decided or 
executed asthe case may be, in accordance with 
the corresponding provisions of this Act and if there 
is no such corresponding provision, the proceedings 
relating to such suit or decree shall be 
quashed”, 

The learned District Judge has pointed 
out that one Commentator (Bhola Nath on 
the new Act holds that since an appeal is 
'& mere continuance of the original 
proceedings and a stage in the suit itself 

the section will apply not only to pending 
‘suits, but also to pending appeals, reviews 
and revisions.’ Another Oommentator 
(Mohan Lal Karbanda) has come to the 
conclusion that the right of appeal is 
determined by the lawin force at the date 
‘ofthe inetitution of the suit, but the 
effect of 6. 296 has not been expressly con- 
sidered, 

Tt cannct be disputed thatthe right of 
appeal allowed by the former Act would 
continue after the passing of the new Act 
unless thereis a provision in the new Act 
to the contrary. Io our opinion in the 
meaning of a. 295 a suit cannot be said to 
be pending once it has been decided by 
the trial Court. While it might pcssibly 
be said that the decision of a suit 
might include the final decision after 
appeal or appeals as the case may be, it 
-cannct be denied that the original Oourt 
_by its decisicn does decide a suit even 
though its decision may not be the final 
decision. To hold that in case like the 
Present one the Appellate Court would 
have to decide the appeal under a new 
law so asto set aside the decision of the 
original Court which was undoubtedly 
correct at the time that it was passed would 
mean thatthe Appellate Oourt would have 
to admit that the decision was correct 
but it would haveto set aside that very 
decision which it had found to be correct, 
To restrict the provisionsof s. 296 to a 
- suit which has not yet been decided by the 
trial Court does not, in our opinion, do 
violence in any way whatsoever to the 
language of the section and will avoid such 
difficulties as the one which we have point- 
` ed out. 

Our answer to the reference therefore is 
that s. 296 refers only to suits which have 
not already been decided by the trial 
Court at the time that the new Act comes 
into force, The reference does not arise 
from decrees and therefore we limit our 
answer to the point involved in this 
reference. Let answer tothe reference be 
sent to the District Judge. 


p. Reference answered, 
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CALCUTTA HIGH COURT 
Appeal No. 302 of 1938 
January 12, 1940 
| _ B.K. Mocaeesaa, J. 
HARI PADA MUKHERJEE AND origgs — 
. DEFENDANTS— APPELLANTS 


versus 

HLOKESHI DEVE vor sete AND Shebait 

SRI ISWAR SRIDHAR JIU THAKUR, 
w/o PARADA KINKAR OHAKRAVARTY 

— PLAINTIFF AND OTHERS—RgsPoNpRNTS 

Hindu Law—Religious endowment—Suit by person 
to establish right as shebait — Deity's title not chal- 
lenged by any party — Deity, if necessary parly— 
Transfer of Property Act (IV of 1882), ss. 123, 
53-A—S, 123 abrogates rule of Hindu Law relating to 
formalities of valid gift — English doctrine of part 
performance does not apply in India except under 
s. 53-A —Specific performance—Suit for ejectment— 
Defence to such suit. 

The deity is not a necessary party to the suit 
brought by a person to establish his right to certain 
property as shebatt wherein the only point in con- 
troversy is whether the plaintiff is shebait or not and 
the deity’s title is not disputed by either side. [p. 
251, col. 1.) 

Section 123, T, P. Act, is applicable to the Hindus 
and it applied to the Hindus even beforethe amend- 
ing Act XX of 1929 was passed. Therefore the rule 
of Hindu Law relating to the formalities of a valid 
gift must be deemed to be abrogated by s. 193, 
T. P. Act, and no gift inter vivosof an immovable 
property could be validly made after the passing of 
the Act except by a registered document as contem- 
plated by s. 123. 68 Ind. Cas. 798 (5) and Dharmodag 
Das v. Nistarint Dasi (6), relied on, [p. 251, col 
2; p. 252, col. 1.} 

The English doctrine of part performance ig not 
available in India by way of defence toa suit for 
ejectment except under the provisions of s, 53-A 
T., P. Act and in cases to which that section is ape 
plicable [p. 252, col. 2.j 

Equity regards all that as done which ought to 
have been dons, and if the defendant in anaction 
of ejectment had an enforceable right to enforce 
specific performance of a contract entered into, entit]- 
ing him to remain im occupation of the land, it 
would furnish a completes defence to the action com- 
menced by the plaintiff on the strength of his legal 
title. To invite the application of this doctrine it is 
necessary to prove inthe first place that there wag a 
valid contract in pursuance of which possession was 
taken and the agreementis also of such a description 
that it wascapable of being specifically enforced at a 
time when the subsequent suit for ejectment came to 
be determined. {ibtd.) 


A, from the appellate decree of the Bub- 
Judge, Birbhum, dated November 22, 1937. 


Messrs. Sitaram Banerji and Hari Pro» 
sanna Mukherjee, for the Appellants. 


Mr. Apurbadhan Mukherjee, for 
Respondents. 


Judgment.—This appeal is on behalf of 
defendants Nos. Ł to £ and 6 and arises out of 
a suit commenced by the plaintiff for estab= 
lishment of her title to a one-third share 
of the properties described ia the schedules 


the 
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to the plaint and for recovery of possession 
of the same jointly with the defendants. 
The plaintifi’s case was that the properties 
in suit originally belonged to three bro- 
thers, namely Bhabataran, Nimai and 
Rakhal, in equal shares, Of these three 
brothers Rakhal died first leaving as his 
heiress, a childless widow named Kiran 
Bala, who was defendant No.5 in the suit. 
After that Bhabataran died; he had no wife 
or son living at the time of his death and 
was survived by a widowed daughter who 
is defendant No. 6 in the suit and who 
could not inherit his property according to 
the rules of the Hindu Law. Nimai, the 
surviving brother, inherited the one-third 
share of Bhabataran and this together with 
his own one-third gave him a twoethird 
shares in all the scheduled properties. 


Nimai died in 1918 leaving behind him 
his widow Khudumoni and five daughters 
of whom the plaintiff is one. Khudumoni 
died within a few months after her hus- 
band’s death and, according to the plaintiff, 
the twcetbirds share of Nimai in all the 
properties devolved. after the death of 
Khudumoni, upon his maiden daughter, 
Abhoya. Abhcya was married to Hari Pada, 
defendant No. 1, and had two daughters 
and one son who are defendants Nos, 2 to 
4 in the present suit. Abhoyadied in April 
1935 and the plaintiff's case is that the 
property which she inherited from Nimai 
devolved, after her death, on the two 
surviving married sisters, namely the plain- 
tiff and pro forma defendant No. 7, the 
other two sisters having died in the mean- 
time. The plaintiff it is said went to pose 
sess the properties some time in Chait 1342 
B. S. but was obstructed by the defend- 
ants which obliged her to institute the 
present suit, 


In para. 6 of the plaint it was specifically 
stated that the Ka schedule properties were 
incorrectly recorded inthe O.S. records as 
debutter property of the family deity Sri- 
dhar Jiu. In case these properties were 
foundtobe debutter, the plaintiff claimed 
to recover joint possession of the same to 
the extent of her share on establishment of 
her title as shebait by right of inheritance 
from her father Niami. A number of defences 
were raised by the contesting defendants 
and they may be classified under three 
heads: Inthe first place, objections were 
_taken to the frame cf the suit and it 
was contended that the Ka schedule pro- 
perties being debutter properties it was 
incumbent uponthe plaintiff to make the 


HAR{ PADA V. BLOKESUL DEVI (OAL.) 


18910 


deity itself as also the other shebaits parties 
to the suit. : 

The second point raised related to the 
one-third share of Bhabataran and it was 
urged that though defendant No. 6 as a 
childless widowed daughter could not ins 
herit that share, sbe had enjoyed and 
held that share adversely against all the 
co sharers since the death of her father and 
thereby acquired a good title to it by 
adverse possession. This share, it was 
sald, defendant No, 6 subsequently made 
gift of in favour of defendant No. 2 who 
was the present owner of the same. Tne 
third and the main defence taken by the 
defendants, was that Abhoya did not hold 
the properties in the limited interest of a 
Hindu female heir, but in absolute ownere 
ship by virtue of an ante-nuptial agreement 
and agift made by her father during his 
lifetime, The result was that the proper- 
ties were stridhan properties in her hands 
and devolved after her death on her 
Own children to the exclusion of her father's 
heirs. 

The story told by the defendants as re- 
gards this ante-nuptial agreement was as 
follows: Nimai who had noson wanted to 
have a son-in-law who could stay with him 
in his house and look after his property. 
As the other sons-in-law were not willing to 
remain in his house, he wanted to marry 
his youngest daughter Abhoya to somebody 
who could consent to live with him as his 
gharjamat. Hari Pada, defendant No, 1, was 
selected for this purpose and he was 
brought into the family some years before 
he was actually married to Abhoya. Abhoya 
being extremely young the marriage could 
not be solemnized during the lifetime of 
Nimai, but the latter made an anteenup- 
tial promise to the effect that if Hari Pada 
would marry Abhoya and remain in his 
family as his gharjamai he would leave all 
his properties to his daughter Abhoya in 
absolute right, In pursuance of this agree- 
ment it is said he made an oral gift of all 
his properties including the shebaiti right 
in favour of Abhoya just before his death. 
After the death of Kudumoni Hari Pada 
married Abhoya and remained all along in 
the family in accordance with the terms 
of the ante-nuptial agreement, The defence 
therefore was that Abhoya did acquire an 
absolute right in all the properties both 
by oral gift as well as by the ante-ouptial 
agreement which was perfected by her 
marriage with Hari Pada. 

‘the Munsif who tried the suit decided 
all these points in favour of the contesting 
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defendants and dismissed the pluintifi’s 
suit. On appeal by the plaintiff all the 
findings and the decision of the Munsif were 
set aside and the plaintifi’s suit was de- 
creed. Itis against this decision that the 
present second appeal has been preferred. 
Mr. Sitaram Banerji who appears in sup- 
port cf this appeal bas contended in the 
first place that the plaintiff's suit was bad 
in law and it was not maintainable, so far 
as the Ka schedule properties were cone 
cerned without making the deity and the 
other co-shebaits parties to the suit. Ido 
not think that there is any substance in 
this contention. As regards the Ka 
schedule properties which are found to be- 
long to the deity, Sridhar Jiu, the plain- 
tiff, wants to establish her right as 
shebart along with defendant No. 7 and 
recover possession of the lands as such. 
The deity's title is not disputed by either 
side and the whole controversy centres 
round the point as to whether the plain- 
tiff has succeeded in establishing her rights 
to the shebaitship as one of the heirs of her 
father. Tosuch a suitI do not think the 
deity would be a necessary party. As was 
pointed out by this Court in Bimal Krishna 
Ghose v. Iswar Radha Ballav Jiu (1) on the 
authority of the pronouncement of the Judi» 
cial Committee in Pramatha Nath v, Pra- 
dhyumna Mullick (2), and Kanhaiya Lal 
v. Hamid Ali (3), thatin all cases where 
the interests of the deity are likely to 
suffer, it is absolutely necessary that the 
deity should be added as a party to the 
suit and should be represented by a perfect- 
ly disinterested person. 

In the present case it seems clear that 
the interests of the deity are not likely to 
be affected in any possible way asa result 
of the decision. The only point in contro- 
versy is as to whether the plaintiff is a she- 
bait or not and as shebaitship itself is a 
property any dispute regarding such pro- 
perty as between rival claimants none of 
whom challenges the title of the deity can 
possibly affect the interest of the deity. I 
do not think also that the other alleged co- 
shebaits are necessary parties to tha suit. 
It is admitted on both sides that none of 

(1) 41 O W N 728; 172 Ind. Cas.161; A I R 1937 Cal. 
338; I L R (1937) 2 Cal. 105; 10 R C 348, 

(2) 521 A 245; 87 Ind. Oas. 305; A IR 1925 P O 139; 
52 C 809; 23 A L J 537;49 ML J 30; (1925) MWN 
431;41 O L J 554,2 O W N 557; 27 Bom. L R 
PO 22 L W 492; 30 O W N 25; 3 Pat. L R 315 

anata 146 Ind. Oas. 1044; A IR 1983 P 0 
198; 8 Luck 351;10 O W N 622; (1933) M W N 816; 


eo. 61; 38 L W 994; 88 OW N 151 
( ' 
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these other shebaits is interested in the 
property described in schedule Ka of the 
plaint and the C. S. records do not mention 
their names. I do not know when the Ka 
schedule properties wera dedicated to the 
deity, but it seems clear that these proper- 
ties were possessed and controlled not by 
all the shebatts, but belonged to the branch 
of Uma COnaran Bakshi, the father of 
Nimai, and none of the other shebaits, who» 
ever they may be, have ever asserted any 
right or title as shebazts to these properties 
or had any control over the income of them 
for the purpose of defraying ths expenses of 
sheba and puja of the idol. This being the 
position I do not think that the principle 
enunciated in Norendra Nath v. Atul 
Chandra (4), upon which reliance has been 
placed by Mr. Banerji, can have any 
application tothe facts of the present case. 
Itis not a suit which the plaintiff hasin- 
stituted on behalf of the deity, but it ig 
simply to establish her right and title as 
shebait to these particular properties ; and 
in this suit to establish her right and 
title as shebait to certain specified propere 
ties none need be made parties who are 
not interested in disputing and in fact do 
not dispute her claim, 

The second contention raised by Mr. 
Banerji relates to the question of the ante- 
nuptial agreement and gift upon which the 
defendant’s caseis primarily founded, Mr. 
Banerji argues that the Oourt of Appeal 
below had not come to proper findings on 
this point and as a matter of fact Abhoya 
did acquire an absolute right to the sche- 
duled properties both under the oral gift as 
well as under the ante-nuptial agreement 
which was perfected by part performance 
on her side, Assuming that Nimai had made 
a gift of all his secular proparties and his 
shebaiti right absolutely in favour of Abhoya 
before he died and assuming also that the 
gift was accepted by and on behelf of the ` 
daughter, I fail to see how without any 
registered document a gift of immovable 
properties could be valid at all after the 
passing of the T. P. Act of 1882, Section 123, 
TP. Act, is applicable to the Hindus and 
it applied tothe Hindus even before the 
Amending Act XX of 1929 was passed. The 
old s,129, left untouched all the other 
provisions of Hindu Law relating to gift 
except matters which came under the 
purview of s. 123, T. P. Act. Therefore the 
tule of Hindu Law relating tothe forma- 
lities of a valid gift must be deemed to be 

(4) 27 OL J 605; 41 Ind. Cas. 837; AIR 1918 Oal. 
810, 
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abrogated bys. 123, T. P. Act, and no gift 
enter vivos of an immovable property could 
be validly made after the passing of the 
Act except by a registered document as 
contemplated by 5,123: vide Lallu Singh 
v. Gur Narain (5) and Dharmodas Das v. 
Nistarint Dasi (6). 

Mr. Hari Prcsonna Mukherjee in reply 
says that it was not a giftinter vivos, but 
was in the natureof a donatio mortis causa 
and consequently the rule of Hindu Law 
relating to such kind of gift was not trench- 
ed upon by old s.129, as it stood before the 
passing of the Amending Act of 1929. There 
is no foundati‘n however for a case like 
this made either in the pleadings or in the 
evidence. It was nobody's case that the gift 
alleged to be made by Nimai was in the 
nature of a conditional gift which could be 
revoked if he recovered from the illness. 
On the other hand the case attempted to be 
made throughout on the part of the defend- 
ants is that as the marriage could not be 
selemnised during the lifetime of Nimai, 
Nimai made an irrevocable gift on his death- 
bed for tke purpose of making the ante- 
nuptial agreement entered into beforehand 
complete and final. In my opinion, therefore 
the oral gift alleged to have been made by 
Nimai in favour of Abhoya at the time of 
his death could not confer a valid title on 
the latter and it cannot be said that it was 
her stridhan property which should go to 
her own heirs after her death. 

The other ground upon which Mr, Banerji 
rests his case is, in my opinion, equally 
unsupportable. Assuming that there was 
ante-nuptial agreement under which Nimai 
promised to transfer his properties abso- 
lutely to Abhoya on consideration of her 
marrying Hari Pada who was to remain in 
the family as gharjamaz, this agreement 
could not, by itself, create title in Abhoya. 
Mr. Banerji argues that as in part perform- 
ance of the contract Abhoya and her heirs 
were in the possession of the property in 
pursuance of that agreement, it was no 
longer open to the plaintiff who stood in 
the shoes of Nimai, to recover possession 
of these properties. Reliance has been 
placed in this connection upon the decision 
of this Oourt in Pran Mohan Das v. Hari 
Mohan Das(7). This case was decided 
long before the pronouncements of the 
Judicial Committee in Arif v. Jadu Nath 


(5) 45 A 115; 68 Ind, Cas, 798; A I R1922 All, 467; 
20 AL J 744 (F B). 

(6) 14 O 446. 

(7) 52 O 425; 85 Ind, Oas. 799; A.I R 1925 Oal., 856; 
29 O W N 889. 
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Majumdar (8) and Pir Baksh v. Mohame | 
mad Tahar (9), were made. 

As the law has now been authoritatively 
laid down by the Judicial Committee the 
English doctrine of part performance is not 
available in India by way of defence toa 
suit for ejectment except under the provi 
sions of s. 53-A, T. P. Act and in cases to 
which that section is applicable. It is con- 
ceded by Mr. Banerji that s. 53-A is not 
applicable to the facts of the present case 
and, consequently, the doctrine of part per- 
formance cannot be invoked by him in 
support of his case. Mr, Banerji ia the last 
resort attempted to fall back upon the 
doctrine in Walsh v, Lonsdale (10). I do 
not think that that doctrine is also of any 
assistance to his clients. The dostrine in 
Walsh v. Lonsdale (10), as is well-known 
is based upon the principle that equity 
regards all that as done which ought to have 
been done, and if the defendant in an 
action of ejectment had an enforceable 
right to enforce specific performance ofa 
contract entered into, entitling him to re- 
main in occupation of the laad, it would 
furnish a complete defence to the action 
commenced by the plaintiff on the strength 
of his legal title. 

To invite the application of this doctrine 
it is necessary to prove in the first place 
that there was a valid contract in pursuance 
of which possession was taken and the 
agreement is also of such a description that 
it was capable of being specifically enforced 
at a time when the subsequent suit for 
ejectment came to be determined. The 
difficulty in the way of Mr, Banerji’s clients 
is this, thatinthe present case Abhoya was 
admittedly a minor at the time when the 
contract was entered into and there could 
be no valid agreement between Nimai on 
the one hand and Abhoya on the other 
which could be recognized as binding in 
law. There could be no talk therefora of 
any specific performance of such contract 
at the time when the ejectment suit was 
commenced, It is also difficult to say that 
possession was really taken in pursuance of 
the ante-nuptial agreement in the present 

(8) 58 I A 91; 131 Ind. Oas. 762; A I R1931 PO 79; 
580 1235; 60 ML J 538; 33 L W 586;53 OLJ 359; 


350 WN 550; 15 R D 354:80 W N739; (1931) M 
W N 480; Ind, Rul. (1931) P O 154; 33 Bom. L R 943 


P O). 
( (9) 61 I A 388; 151 Ind. Oas. 326; A IR 1934 P O 
233; 58 B 650; 7 R P O 60; (1931) A LJ 912:110 WN 
1145; 40 L W 492; (1934) M W N 1037; 18 R D 469; 
390W N34; 36 Bom. L R 1195;60 OL J 370;67M L 
J865; 16 PLT 1(P 0) 

(10) (1882) 21 Oh. D 9; 52L J Oh, 2; 46 L T 858; 31 
W R 109, | 
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ease, Thereisno convincing evidence in 
this case to show that Abhoya was in pos- 
session’ of the properties during the life- 
time of Khudumoni. She undoubtedly 
took possession after the death of Khudu- 
moni, but that certainly could be referable 
to her character as an heir of Nimai after 
the death of the latter and it cannot unequie 
vocally refer to the ante-nuptial contract, 
This being the position, I have no hesita- 
tion in affirming the decision of the lower 
Appellate Court and in dismissing the ap- 


peal. The result is that the appeal is dis- 
missed. I make no order as to costs in this 
appeal. 

S. Appeal dismissed. 


MADRAS HIGH COURT 
Full Bench 
Second Appeal No. 921 of 1936 . 
March 4, 1940 
Leaon, O. J., MCOKETT AND KRISHNASWAMI 
AyyaNGar, Jd. 
VATTIPALLE ESWARIAH— 
APPELLANT 
VeTSUs 
VATTIPALLE RAMESWARAYYA— 
RESPONDENT 

Civil Procedure Code (Act V of 1808), O. XLI, 
r. 11—Court cannot admit appeal in part only. 

By virtue ofr. 11, O. XLI, Oivil P. 0O., the Ap- 
pellate Court may dismiss the appeal without serving 
notice onthe respondent, but if it does not dismiss 
the appeal summarily, it must, by virtue of r. 12 
(i), fix a day for hearing “the appeal.” There is 
nothing inO. XLI, which permits of severance and 
which suggests that appeal may be admitted in part. 
There are only two courses open to the Court, namely 
to dismiss or admit the appealas a whole, 8, A. 
No, 1141 of 1934, Overruled. 

[Case-law referred to.) 


Mr. V. S. Narasimhachar, for the Appel- 
lant. 


Messrs. N. Appu Rao and Ch. Raghava 
Rao, for the Respondent, 


Leach, C. J.—This second appeal has 
been placed before this Full Bench as it 
Taises the important question whether the 
Court in dealing with an appeal under 
O. XLI, r. 11, Oivil P. O., can direct that 
it be admitted in part only. The appeal 
arises out of a suit filed in the Court of 
the District Munsif of Nandalur for the 
partition of 72 items of property held in 
common by eight people. Respondent 
No, 1 in the appeal was the plaintif. A 
decree for partition was granted by tbe 
District Munsif who gave his decision on 
the claims of the parties to the Various items 
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of property. The appellant and respon- 
dent No. 3 appealed to the Subordinate 
Judge of Cuddapah. The Subordinate 
Judge set aside the allotments of the 
District Munsif and made fresh allotments. 
The appellant was dissatisied with the 
Subordinate Judge’s decision in so far 
asit related to items Nos. 29, 30, 31, 33, 
37 and 38 of the properties and he filed 
the present appeal which was placed 
before Gentle, J., on the question of 
admission. The learned Judge passed an 
order admitting the appeal only in respect 
of Item No. 30. In my opinion, the learne 
ed Judge erred in admitting the appeal 
only in part. As he considered that there 
was a question which called foran answer 
hehad no discretion in the matter in view 
of the wording of O. XLI, rr. 11 and 12 


(1). Rule 11 says: 
“(1) The appellate Court, after sending for the 


record, if it thinks fit so to do, and after fixing a 


day for hearing theappellant or hisPleader and 
hearing him accordingly ifhe appears on that day, 
may dismiss the appeal without sending notice to 
the Court from whose decree the appeal is pre- 
ferred and without serving notice on the respondent 
or his Pleader; 

(2) If onthe day fixed or any other day to 
which the hearing may be adjourned the appellant 
does not appear when the appeal is called on for 
hearing, the Court may make an order that the 
appeal be dismissed. 

(3) The dismissal of an appeal under this rule 
shall be notified to the Court from whose decree the 
appeal is preferred.” 

Rule 12 (1) is in these words : 

“Unless the Appellate Court dismisses the appeal 
under r. 11, it shall fix a day for hearing the appeal." 


By virtue of r. 11 the Appellate Oourt 
may dismiss the appeal without serving 
notice on the respondent, butif it does 
not dismiss the appeal summarily, it must 
by virtue of r. 12 (l1) fix aday for hear- 
ing "the appeal”. There is nothing in 
either rule which suggests that the Oourt 
may admit the appeal in part. This 
question has been raised before in this 
Oourt and also in the Calcutta, Bombay 
and Patna High Courts. It was raised 
apparently for the first time in the 
Calcutta High Oourt In Lakhi Narain 
v, Sri Ram Chandra (1), a Bench of that 
Court held that it was not competent for 
a Court of Appeal to restrict the appeal 
to some specified grounds. Once the appeal 
is admitted all pointsin the memorandum 
are open to the appellant. This decision 
was affirmed in Janki Nath v. Prabasini 
Dassee (2). A Full Bench of the Bombay 


(1)150 WN 921; 11 Ind. Oas. 212; 14 OLJ 


46. 
(2) 42 O 178; 30 Ind. Oas. 898; A IR 1916 Oal, 741; 
220 L J 99;190 W N 1077. Š 
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High Court considered tke matter in 
Krishnaji Shrinivas Jalvadi v. Madhusa 
Appansa Ladaba (3). Tbe Oourt expressed 
agreement withthe viewofthe Oalcutta 
High Court in Lakht Narain v. Sri Ram 
Chandra (1) and Janki Nath v. Prabasini 
Dassee (2) that it was not open toa 
Judge to admit an appeal and at the same 
time torestrict the grcunds on which it was 
to be heard, but it was of opinion that if the 
appeal involved questions which were severs 
able the Judge could dismiss the appeal in 
part and admit itin part under O. XLI,r. 
11, “just as at the final hearing, the Court 
may dismiss the appealin part and allow 
it in part”. There is nothing in O. XLI, 
which permits of severance and therefore 
Ido not share this opinion. It may be 
desirable to provide for such a courss but 
as the question has to be decided on the 
present wording of O. XLI, in my judgment 
there are only two courses open to the 
Court, namely to dismiss or admit the 
appeal asa whole. In Rekha Thakur v. 
Ramanandan Rai (4), the Patna High Court 
sawno objection,if atthe time when the 
appeal is admitted the Court is informed 
that theappeal will be confined to certain 
specified grounds only andthat the other 
grounds are abandoned or if it is conceded 
on behalf of the appellant that grounds 
other than those specified are not fit to be 
urged in appeal, tothe Court making a 
‘note of the fact. Making a note of the fact 
is quite a different thing from passing 
a substantive order. Relying on the Cal- 
cutta cases the Patna High Court held 
that an appeal cannot be admitted on a 
limited ground. 

There are two decisions of this Oourt but 
neither has been reported. The first deci- 
sion is Nagalingam Chetti v, Pichu Chetty, 
Second Appeal No. 2198 of 1912. There 
Seshagiri Iyer and Kumaraswami Sastri, JJ. 
followed the decision in Lakhi Narain v. 
Sri Ram Chandra (1). It was pointed out 
that the direction to the appellant to confine 
his arguments to particular points while 
placing him ata disadvantage was cal- 
culated to interfere with the prerogative 
of the Bench hearing the appea! and on 
principle the Court thought that the res- 
triction was unsustainable, The second case 
is Pyuda Suryanarayanamurthy v. Vuppue 
loori Kamayya Sasiry, Seccnd Appeal No. 
1141 of 1934, which was decided by 


Wadsworth, J. "The learned eee appears 
(3) 58 B 406; 149 Ind. Oas. 885; A I R 1934 Bom. 
207; 36 Bom. LR 451; 6 R B 398 (F B}. 


(4) 15 Pat. 96; 160 Ind. Cas. 984; A I R 1936 Pat. 


~7;16P L T 803; 2 BR 268; 8 R P 402, 
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to have accepted the Bombay opinion - 
that an appeal can be dismissed in part 
provided that there is an express order of 
dismissal in part. I have indicated that 
In my opinion this view is not justified 
by the terms of O. XLI, rr 11 and 12. I 
hold that the appellant is not confined in 


Lis appeal to the question raised with 
regard to Item No. 30 but is at liberty 
to challenge the decree on all the 


grounds mentioned in his memorandum of 
appeal. 

The Subordinate Judge has omitted to 
deal with Item No. 30 and it is agreed 
that the appellant is entitled to a one “third 
ahare in tbis piece of property and that 
respondent No, 1 to a one-sixth share. 
The appeal however fails in respect of the 
Other items. The appellant has omitted 
to print the whole of ths record and from 
the parts of the record which he has printed 
he.is unable to show thatthe Subordinate 
Judge erred in not giving him a greater 
share in those items. Respondent No. 1 has 
filed a memorandum of objections in 
respect of Items Nos, 32, 34 and 47, but this 
must also be dismissed as the printed 
record does not provide material for supe 
porting the objections. ‘The result is that 
the decree of the Subordinate Court will be 
modified by granting the appellant 4 one- 
third share in Item No, 30 and respondent 
No. l a one-sixth share in it. The value 
of Item No. 30 is - only Rs. 2-4-0; The 
appellant has substantially failed and must 
therefore pay the costs of respondent No. 
3. There will be noorder as to costs on the 
memorandum of objections. 


Mockett, J.—I agree, 


Krishnaswami Ayyangar, J.—lI 
agree. 
N.-D. Decree modified. 


ey 


LAHORE HIGH COURT 
Civil Revision No. 1034 and 
Execution First Appeal No. 242 of 1939 
November 28, 1839 
ABDUL Rasatrp, J. 
ARURA VIR SINGH —Jupament-prptor— 
PETITIONER 
VETSUS 

PUNJAB ZAMINDARA BANK, Lop., 

LYALLPUR—- DEORBE-HOLDER AND ANOTHER 
— J UDGMENT-DEBTOR— RESPONDENTI 

Civil Procedure Code (Act V of 1908), O. XXXII, 
r. 5, 8, 141—Award against minor—Application for 
filing such award by arbitrator—No prayer for ap- 
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pointmeni of guardian — Application _and orders 
thereon are nullity—Application by minor for this 


purpose under O. XXXII, vr. 5 ts 
separate stit ta necessary. , 

The presentation of the application by the arbitra- 
tor for -fling of an award comes within the category 
of ‘civil proceedings’ within the meaning ofa, 141 
Civil P.O. Where therefore an award is againsta 
minor, it is incumbent to make a prayer in such ap- 
plication for the appointment of a guardian of the 
minor. Where no such prayer is madeit is open to 
the minor to put in an application under O. XXXII, 
r. 5, Civil P. O., and it is open to the Court to declare 
on such an application that allthe proceedings taken 
against the minor were a nullity. The minor need 
not bring a separate suit for this purpose. 113 
Ind, Oas. 843 (1) and 143 Ind. Oas. 326 (2), relied 
on, 


suficient—No 


O.R. and Ex. F. A, from an order of 
the District Judge, Lyallpur, dated June 10, 
1939. 


Mr. Shamair Chand, for the Petitioner. 
Mr. Iqbal Singh, for the Respondents. 


Order.—Lal Singh is alleged to have 
borrowed about Rs. 6,000 from the Punjab 
Zamindara Bank, Ltd., Lyallpur. Vir Singh 
is alleged to have become a surety. Lal 
Singh, the principal debtor, was adjudicated 
6&0 insolvent on January: 23, 1934. On 
January 23, 1937, the Punjab Zamindara 
Bank, Ltd., Lal Singh, insolvent, and Arura, 
minor son or Vir Singh, through the guar- 
dianship of his mother Mst. Mallan, appoint- 
ed Kapur Singh as the sole arbitrator about 
the debt due from Lal Singh.. On Febru- 
ary 4, 1937, Kapur Singh gave an award 
to the effect that Lal Singh, the principal 
debtor, and Arura, minor son'of Vir Singh, 
were liable to the Bank in the sum of 


Re. $,543-1-3, On February 6, 1937, Kapur 


Singh putin an application stating that a 
decree should be passed in accordance with 
the terms of the award in favour of the 
Zamindara Bank, Ltd., Lyallpur, and against 
Lal Singh and Arura, minor, under the guar- 
dianship of his mother, On February 10, the 
Court passed an order to the effect that 
Kapur Singh, arbitrator, had put in the 
award and that notices should now issue to 
the other party to file any objection they 
liked. within ten days and that the objection 
will be heard on March 1, 1937. As no 
objections were put in, the award was filed 
on March 31, 1937, On January 18, 1938, 
Arura, minor put in an application under 
O. XXXII, r. 5, Civil P. O., stating that 
as he was not properly represented either 
before the arbitrator cr iu the proceedings 
before the Court the award and the decree 
based thereon were a nullity and should be 
set aside, The applicaticn was dismissed, 
Against this decision, Arura minor, under 
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the guardianship of his materna! uncle 
Partap Singh has preferred an appeal to 
this Court. 

Mr. Shamair Chand admitted in the 
course of his arguments that no appeal lay 
and that his appeal should bs treated asa 
petition for revision. Notices issued to Mst. 
Mallan on February 20, do not appear to 
haye been served on her, The report on 
the notice was to the effect that Mst. Mallan 
had gone to Chak No. 55 and could not be 
served, On February 27, the report was 
to the effect that Mst. Mallan had been 
asked to accept service but she had refused 
and the notice had been affixed to her house. 
Order XXXII, r. 3 lays down that where the 
defendant is a minor, the Oourt, on being 
satisfied of the fact of his minority, shall 
appoint a proper person to be guardian for 
the suit for such minor. Sub-r, (3) of r.4 
of O. XXXII lays down that no person 
sball, without his consent, be appointed 
guardian for the suit. Rule5 of O. XXXII 
lays down that every order made in a 
suit or in any application before, the 
Court in or by which a minor is in any 
way concerned or affected, without such 
minor being represented by a next friend 
or guardian for the suit, as the case may 
be, may be discharged, and, where the 
Pleacer of the party at whose instance such 
order was obtained knew, or might reason 
ably have known, the fact of such minority, 
with costs to be paid by such Pleader. 

It was contended by Mr, Shamair Chand 
that in the application preferred to the 
Court for the filing of the award under 
8, 11, Arbitation Act, there was no prayer for 
the appointment of Mst. Mallan as a guar- 
dian of Arura, minor. Musammet Mallan , 
was not served, but even if she were served 
and failed to appear, it was the duty of 
the Oourt to appoint some one else as the 
guardian, as nobody can be appointed a 
guardian without his consent, The learned 
Counsel therefore urged that so far as Arura 
was concerned, the application of the arbi- 
trator dated February 6, 1937 was no ap- 
plication at all and that the entire proceed. 
ings taken on this application and the 
orders passed thereon were a nullity, Under 
s. 141, Civil P.O., the procedure provided 
in regard to suitsis to be followed, as far 
as it can be made applicable, in all proe 
ceedings in any Court of civil jurisdiction. 
The presentation of the application by the 
arbitrator in my opinion comes within the 
category of ‘civil proceedings’. It was ine 
cumbent to make a prayer, in this applicas 
tion, for Mst. Mallan being appointed the 
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guardian of Arura, minor. No such applica- 
tion was made: no order was passed by 
the learned District Judge appointing Mst, 
Mallan as the guardian of Arura and the 
provisions of O. XXXII, rr. 3,4 and 5 were 
completely ignored, 

In Abdul Karim v. Thakur Das Thakur 
(i) it was held that if a decree is obtained 
against a minor without appointing any 
person as his guardian ad litem the decree 
is a nullity as against him. The following 
Dia occur in Moti Chand v. Balram Das 
“The learned Advocate for the applicant has relied 
strongly on Eda- Punnayya v. Jangala Kama 
Koteyya (3) and urged before us that the only 
remedy open to a minor who is not properly re- 
presented isto bring a separate suit, and that he 
cannot be allowed to be heard in the suit itself 
because he is not a party. We may point out that 
the view which has prevailed in this Oourt has 
been that a minor against whom a decree has been 
passed without the appointment of a proper guar- 
dian has several remedies open to him; hs may in 
that very suit, if the facts justify, appeal against 
the decree, apply for re-hearing under O. IX,r. 13, 
apply for a review of judgment or apply for an 
order under O. XXXII, r. 5(2 of the Gode, and he 
has in addition the ordinary remedy to bring a 
separate suit.” i 

These observations were Made ina case 
that came before the Allahabad High Court 
on the revisional side. I am of the opinion 
that it is open toths minor to put in an 
application under O. XXXII, r. 5, Oivil P. 
O., and it is open to the Oourt to declare on 
suck an application that all the proceedings 
taken against the minor were a nullity. 
The principal argument addressed on behalf 
of the respondent was that the only remedy 
open to the minor is a separate suit and 
that it is not open to him in an application 
under O. XXXII, r. 5 to get the entire 
' proceedings before the arbitrator and in 
the Oourt to be declared a nullity. Saveral 
rulings were relied on in this connection, 
e.g. Jai Naratn-Babu Lal v. Narain Das» 
Jaini Mal (4', Sasoon & Co, v. Ramdatt 
Ramkis:en Das (5), Jnanendra Mohan v. 
Rabindra Nath (6) and Damodar Das v. 

(1) A IR 1928 Cal. 844; 113 Ind. Oas, 843; 55 0 
1241;32 C W N 665, , 

(2) AI R 1933 All. 116; 143 Ind. Oas. 326: 55 A 136; 
(1932) A L J 1128; Ind. Kul, (1933) AlL 231. 
~ (3) AI R 1920 Mad. 713: 53 Ind. Oas. 184; 37M L 
J 399: 26 M L T 327; 10 L W 471; (1920) M W 


Nil. 
(4) 3 L 296; 69 Ind. Cas. 585; A I R 1922 Lah. 
369 


(5) 50 O 1; 70 Ind, Oas. 777; A I R1922 P O 374; 49 
T A366; 37 O L J 336; 44 M L J 758; 270WN 
660; (1923) M W N 372;18 LW 537 (P O). 

(6) 60 C 670;142 Ind. Oas. 324; A IR 1933 PO 6l; 
60T A 71; 37 L W 327; (1933M W N 178; Ind. 
Rul. (1933) PO 63; 35 Bom. L R 327; 570 LJ 143 
(PO 
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Basheshar Das (1). Under s, 11, Arbitration 
Act, any person affected by an award can 
file objections to the effect that an arbi- 
tra'or or umpire has misconducted himself 
or an arbitration or award has been impro- 
perly procured. Ifthe Oourt comes to the 
conclusion that an award has been impro- 
perly procured, the Court may set aside 
the award. Had Arura been validly repre- 
sented by a guardian in the Court of the 
District Judga it was open to him to say 
that Ms!. Mallan was not his guardian and 
she had no power to make a reference to 
arbitration. As no guardian was appointed 
by the Court, Arura was deprived of the right 
of challenging the award on this score. 

For the reasons given above, I accept this 
petition for revision, set aside the orders of 
the lower Courts, dated March 31, 1937, and 
June 10,1937 sə far as Arura is concerned 
and declare that the award cannot be 
enforced as if it were a decrea of the 
Court, and that all the proceedings taken 
against Arura on the application of the arbi- 
trator are a nullity. In view of the belated 
nature of the application of tthe minor, I 
order that the parties will bear their own 
costs throughout. 


B. Petition accepted. 


(7) A I R 1929 Lah, 882; 124 Ind. Gas. 318; Ind. Rul, 
(1930) Leh, 528 
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PATNA HIGH COURT. 
Appeal No. 8 of 1937 
December 6, 1938 
Harpigs, O. J anp Rownanp, J. 
CHAKKU PANDA—DEORER-AOLDER— 
APPELLANT 


Versus 
NEMAI PRASAD PANDA— JUDGMENT- 


DEBTOR —RESPONDENT 

Limitation Act (IX of 1908), Arts. 168, 181— 
Decree executable only against property of deceased 
judgment-debtor in hands of his son—Application by 
son to set aside sale on ground that part of property 
sold was hts personal property — Article ap- 
plicable. 

An application by the son to set aside the sale 
held in execution of a decree which is executable only 
against the assets of the deceased judgment-debtor 
in the hands ofthe son, on the ground that part ol 
the property sold was his own personal property falls 
under Art. 166 and not under Art. 181, Lim, Act, 
77 Ind, Oas, 757 (1) and 5:4 Ind. Oas. 431 (2), relied 
on, 9 


À. from the appeliate order of the Dis 
trict Judge, Cuttack, dated August 1, 1936, 


Mr. B. N. Das, forthe Appellant. 
M., B. N. Dutta, for the Respondent, 


1940 
Rowland J.—One Gadadhar died leav- 


Ing debts and leaving an estate which 


. Prasad Panda, a minor. 


passed to Balaram Panda, a major, and Nimai 
The appellant 
before us after the death of Gadadhar sued 
these persons inrespect of a debt due to 
him and obtained a decree in April 1933 
limited as usual to execution against assets 
of the deceased in the hands of the judg- 
ment-debtors, Execution was taken cut in 
June 1933 and certain property was sold to 
the decree-holder on January 15, 1934, the 
sale being confirmed on February 23, 1934. 
The decree-holder took delivery of possess 
sion May 7, 1934, and the first judgment- 
debtor, Balaram Panda, presented objections 


` under s. 47 and O. XXI. r. 100, Civil P,O., 


` 1934. The second 


which were dismissed on September 28, 
. judgment-debtor on 
September 26, 1935, through his guardian 


ad litem, presented the application to set 


aside the sale out of which this appeal 
arises. It was entitled an application under 
O. XXI, r. 90, se. 47 and 151, Oivil P., It was 
alleged that the minor was not properly re- 


- presented in the execution case, that the 


y 


decreesholder had proceeded against the 
personal property of the minor in ccntra- 
vention of the direction given in the decree, 
that a portion of the property purchased 
belonged to Raghunath Jiu Thakur and 
that there had been fraudulent suppression 


. of service of sale processes leading to loss 


to the judgment-debtor. 

The Munsif found that the processes had 
been correctly served and that the minor 
had been properly represented in the exe» 
cution case. These findings were upheld 
by the District Judge on appeal. The 
Munsif was of opinion that the application 
was barred by the limitation of 30 days 
under Art, 166 of the Schedule to the Limi- 
tation Act and he did not express an opinion 


..on the merits of the contentions that the 


decree-holder had proceeded in execution 
against the personal property of the objec» 
tor and that part of the property purchased 
belonged to Raghunath Jiu Thakur. 
Accordingly he dismissed the application. 
On appeal the District Judge thought that 
the 30 day's rule of limitation was not 
applicable to the present case, because if it 
were found that the personal property of 
the judgment-debtor had been sold the 


result might follow that the sale was with- 


out jurisdiction, and in that case he thought 
the proper Article of limitation to apply 


was Art. 181. On this view he set aside 


the order of the Munsif and sent back 
the case on remand for disposal after 


189-33 & 34 
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inquiring into the allegations that the 
personal property of the objector had been 
sold. 

In my opinion the view of the Munsif 
was correct and that of the District Judge 
erronecus. The sale which was held was 
not one which the Court could be said to 
have no jurisdiction at all to sell, as in 
cases when the power of sale is given 
exclusively to the Revenue Court the 
jurisdiction of the Civil Oourt being exclud- 
ed, On the other hand, the Oourt sold 
property, which, ifcertain conditions were 
fulfilled, it had jurisdiction to sell. The 


-judgment-debtor himself was a person sub- 


ject to the jurisdiction of the Oourt, Ia 
Ramdhuri Chowdhury v. Deonandan Prasad 
(1), a question arose whether a sale should 
be set aside on the ground that there had 
been service of notice under O. XXI, r. 22. 
Authorities were referred to showing that 
if non-service of notice was established 
there was no jurisdiction to hold the sale. 
It was held nevertheless that Art. 166, 
Lim. Act, applied as the absence of jurisdice 
tion would not be presumed merely because 
complete proof was not available to estabe 
lish the service of the notice under r. 22 
which, if proved, would have given jurisdic- 
tion. A decision of the Oaleutta High Court 
in Satish Chandra v. Nishi Chandra (2), is 
more directly in point. Here the applicant 
under s. 47, Civil P. O., to set aside ‘the 
sale was ason of the original judgment- 
debtor against whom the decree-holder 
was entitled to proceed only to the extent 
of acsets which had belonged to the 
father. The objection was based, as in 
this case, on the contention that the pro- 
perty which had been brought to sale 
was the personal property of the objec 
tor. It was held that Art. 166 was appli- 
cable and the objector was not entitled to 
agitate beyond the period of limitation 
the question whether the property had 
been his father’s or not. I would allow 
the appeal, set aside the decision of the 
District Judge and restore that of the 
Munsif. The appellant should have his 
costs here and below. 


Harries C. J,—I agree. 
D. Appeal allowed. 


(1) 2 Pat. 65; 77 Ind. Oas. 957; A I R 1922 Pat. 507; 3 
PL T 50! 


“ (2) 46 O 975; 54 Ind, Cas, 431; AI R 1920 Cal, 
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OUDH CHIEF COURT, 

Oriminal Revision No. 75 of 1940 and 
Criminal Reference Nc, 24 of 1940 
June 10, 1940 
Zla UL: HASAN, J. 

MADHO SINGH AND OTHERS— ÅCOUSED 

—APPLICANTS 
VETSUS 
EMPEROR——ComPLAINANT OPPOSITE 
PARTY 
Criminal Procedure Code (Act V of 1898), ss, 233, 
367— Different charges mentioned in one charge sheet 
but dealt with separately — S. 233, if contravened— 
Judgment held not proper judgment under s, 367— 
Criminal trial — Appellate Magistrate passing order 
that before giving decision evidence of certain wit- 
nesses is to be recorded— Decision given without 
recording such evidence—Procedure held irregular. 
‘Where not only ss. 152, 323 and 379, I, P. O. of the 
P. O. butalso the alleged charges under those 
sections were specifically and separately mentioned 
the fact that the charge sheet shows that charges 
under those sections were mentioned together, does 
not contravene the provisions of s. 233, Oriminal 
P 


The Appellate Magistrate having once passed an 
order for the evidence of certain witnesses being 
recorded by the trial Oourt, his decision of the 
appeal without that evidence being recorded held 
irregular : 

_Held, also that the judgment ef the Appellate 
Court could not be called a judgment under s. 367, 
_ Orimina! P. O. f 

Or. Ref. made by the Additional Sessions 
Judge of Kheri, under section 438, Orimi- 
nal ‘Procedure Code, Lucknow dated June 
7, 1940. 


_Mr. A, N, Mulla, for the Applicants. 


Mr. S. C. Das, The Government Advocate 
for the Orown. 


Judgment.—Crimina! Reference No. 24 
of 1940 by the’ learned Additional Sessions 
Judge of Kheri and Orjminal Revision 
Ne, "5 of 1940 brought by Madho Singh 
and nine others arise out cf the same case. 
These ten persons were convicted by the 
Bench Magistretes. Section B, of Lakbim- 
pur under ss. 147 and 452 and 323 read 
with s. 149 I. P. O., and sentenced to var- 
ious terms of imprisonment. They appealed 
against tbeir convictions and sentences 
and the appeal was heard by a Magis- 
trate with appellate powers. The learned 
appellate Magistrate varied the sentences 
inflicted, by that trial Bench. The cone 
victed persons applied in revision to the 
Sessions Judge and the learned Addi- 
tional Sessions Judge who heard the appli- 
cation for revision has referred the case 
to this Court with the recommendation 
that the sentences passed by the Appel- 
late Court be corrected as they amount 
to an enhancement of the sentences, 
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The convicted persons not being satise 
fied with the order of the learned Addi- 
tional Sessions Judge have applied to this 
Court in revision against his order. 

The first point taken by the learned 
Oounsel for the applicants in revision 
is that the trial Court did not frame the 
charges against the applicants properly, 
The plea is that charges were not framed 
separately for the different offences with 
which the accused were charged as ree 
quired by s. 233 Or. P.O: para. 2 of the 
charge sheet no doubt shows that charges 
under ss. 452, 323 and 379,I P. O., were 
mentioned together but as not only the 
sections of the I. P. O. but also the alleged 
charges under these sections were speci- 
fically and separately mentioned. I do not 
think the charge sheet contravenes the 
provisions of s. 233. This plea therefore 
has no force. 

As regards the procedure of the Appel- 
late Oourt, it is contended that the learned 
Appellate Magistrate having once passed 
an order for the evidence of two wite 
nesses being recorded by the trial Court, 
he had no jurisdiction to decide the 
appeal without that evidence being records 
ed. It appears that the learned Magis- 
trate who heard the appeal on January 31, 
1940, passed that following order, 

Sonia Before I decide this appeal I would like the 
pats Court to summon Narpat and Abdul Samad 
two of the persons named by the complainant respon- 
dent in the first information re ae but not produced 
by the prosecution. I would also like the lower 
Oourt to summon Drigbijai Singh whose name is men- 
tioned by the respondent Lakshmi Narain in his 
statement as one of the eye-witnesses of the alleged 
occurrence but not produced by the prosecution and 
record his statement and send it to me. A number of 
facts and discrepancies are pointed out in the 
prosecution evidence which renders the evidence of 
the above named witnesses necessary... 


The evidence of these witnesses could 
not be recorded for sometime owing to 
the illness of one of the Magistrate con- 
stituting the Bench and thereupon the 
learned Appellate Magistrate took up the 
appeal and decided it on February 14, 
1940. 


Now although s. 369, Oriminal P.. 0., 
which lays down that no Oourt when it 
has signed its judgment shall alter or 
review the same except to correct a 
clerical error does not apply to the order 
of January 31, 1940, because that order 
was not a judgment (which though not 
defined anywhere in the Oode is usually 
taken to mean an order of conviction or 
acquittal containing the point or points for 
determination, the decision thereon and the 
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reasons for the decision), yet the prc- 
cedare of the learned Magistrate was 
undoubtedly irregular and has given rise 
to the argument that the evidence for 
the prosecution not having been found to 
be satisfactory or convincing by the learned 
Appellate Magistrate as his order of 
January 31, shows, the benefit of the 
doubt should have been given to the 
accused, 

Then again it is said that the final 
judgment of the learned Appellate Oourt 
dated February 14, 1940, is no judgment 
at all under s. 367, Oriminal P. O. I have 
seen the judgment of February 14, 1940, 
and am of opinion that it leaves much 
to be desired. Except that one of the 
convicted persons, namely, Sewas case was 
separately considered and he was acquitt- 
ed by the learned Magistrate, the case of 
any other of the appellants was not 
specifically dealt with. It is pointed out 
that only one of the prosecution witnesses, 
mentioned the accused persons by namag, 
all the others having referred te them as 
mulziman and Jai Singh P. W. No. 7 who 
named the accused persons stated with 
regard to two of them, namely, Kaptan 
Singh and Dararam Singh that he did 
not see them at the time of the occur- 
ence. ‘It is argued that the manner in 
which the appeal was disposed of caused 
Prejudice at least to Kaptan Singh and 
Dharam Singh. It is also alleged thai the 
appellants were not re-heard when the 
learned Appellate Court took up the case on 
February 14. 

In view of the above facts Iam quite 
clear that the appeal has not been pro- 
perly heard and decided. I therefore 
accept the application for revision and 
setting aside the order of the learned 
Appellate Court send back the appeal to 
it to be re-heard according to law. 

In view of this order, it is not necese 
sary to pass any orders on the reference 
made by the learned Additional Sessions 
Judge. Let the record be returned, 

D. Application accepted. 





MADRAS HIGH COURT 
Appeal No, 136 of 1936 
August 7, 1939 
Mookatt AND KEISANASWAMI AYYANGaR, JJ, 
RAMAY YA GOUNDAN—APPBLLANT 
versus 
KOLANDA GOUNDAN AND oTHERS— 
RESPONDENTS 
Hindu Law~Manager—Whether can allot to in- 
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dividual members sufficient portion of family 
property to enable them to maintain themselves out 
of its income—Income derived from such property, 
if of that member or divisible amongst others as 
joint family property. 

It is perfectly within the competence of the 
manager of a Hindu family to allot to individual 
members a sufficient portion of the family property 
having regard to its status and circumstances 1n 
order to enable them to maintain themselves out of 
its income. So long asthe provision is fair and 
reasonable and the manager acts in good faith 
without making the occasion a pretext for favour- 
itism or injustice the arrangement would be upheld 
by the Court as within the powers of the managing 
member, For, every member of the family while it 
remains joint has aright to be maintained out of 
the common assets. When the manager proceeds 
bona fide to satisfy such a claim which is plainly 
the inherent right of every member, he is merely 
discharging a duty incumbent upon him under the 
law. In fact, the propriety of his act inthis be- 
half cannot be questioned. For, when the manager 
acts in such circumstances, it must be regarded as 
the act of the entire family not capable of being 
impeached atthe instance of a single dissentient 
member. His consent will be presumed for every 
dealing with the family estate by the manager dic- 
tated by the necessities of the family or of the in- 
dividuals composing it. |p. 200, col. 2.] 

If a member ofthe family has been entrusted 
with a block of joint family property forthe pur- 
pose of mere management on behalf of the family 
and not for exclusive enjoyment or if he, against 
the will of the manager takes and retains posses- 
sion of it and derives income Out of it, it may 
well be that that income will partake of the joint 
family character. But where the joint family 
acting through the manager has made an allotment 
of property to the member concerned in order that 
he may maintain himself out of it without having 
to bring its yield into the family granary for com- 
mon consumption, it is impossible to argue that 
the family could have intended to make the member 
accountable forthe income ofthe property so al- 
lotted. The idea, undoubtedly when an arrange- 
ment of this kind is made, is that while the corpua 
of the property should continue to remain Joint the 
income should exclusively belong to and be at the 
dispesal of the member concerned, Years after the 
allotment and years after the acquisition it 1s scar- 
cely just or equitable that the acquirer should be 
forced to share the product of his thrift and indus- 
try with, it may be, an indolent or ease-loving 
co-parcener, 170 Ind. Oas. 279 (1), relied on. [p. 
261, col. 1.) 


A. against the decree of the Sub-Judge, 
Salem, dated December 23, 1939. 


Messrs. K. V. Sesha Iyengar and C. M. Jd. 
Ernest, for the Appellant. 


Messrs. D. Ramaswamy Iyengar and K. 
S. Sundaram, for thə Respondents, 


Krishnaswami Ayyangar, J.—This is 
an appeal by the plaintiff in a suit for 
partition which was tried and decided by 
the Subordinate Judge of Salem. The ap» 
pellant is one of four brothers and was 
admittedly entitled to a fourth share of the 
joint family properties. The only question 
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: in appeal is, what are the common proper- 
. ties’ movable and immovable which be» 
longed to the joint family and liable to be 


= "h 


divided between the appellant and his three 
brothers who are respondents Nos. l1 to 3 in 


~ the appeal? A decree for partition has been 


Jta 


‘passed by the Subordinate Judge in respect 
of such only of the immovable properties 


` a8 according to his finding formed the ances- 


> 


“tral estate. 


The plaintiff's claim however 


. extended further and covered items of pro- 
.. perties-standing in the names of the indivi- 


dual defendants as also moneys outstanding 
‘-in their names. 


As regards these items of 


. properties and outstandings the learned 


‘Subordinate Judge held against the appel- 


- lant and to that extent negatived his claim. 


? 


J 7 tie e e 


` Before us, the arguments advanced on 


behalf of the appellant were confined to 


. these disallowed items. 


The admitted facts are these: The ap- 


' pellant and the three respondents are the 
“sons of one Kali 
eee The family admittedly became divide 
- ed in 
- ‘which date the brothers executed a muchi» 
-lika in favour of certain arbitrators with 
- & View toa division of the family proper- 
The execution.of the muchilika with- - 
~ 6ut more .was effective enough to bring 
‘about a disruption : | 
‘in status had taken place at an earlier 


Goundan who died in 
status on August 22, 1925, on 


Whether a severance 


. date is a matter in controversy, but it is 


' to decide it. 
. caste of Goundans and, according to the 
: undisputed evidence to the case, it would 
+ beem that in this community as soon as a 
800 marries he leaves the family residence, 


not necessary for the purpose of this appeal 
The parties belong to the 


sets up for himself and begins to live 
‘separately with his wife in a separate house 


' or a portion of a house allotted to him by 


r 


~-the family lands is allotted to him in order 


' the father or manager of the family. Com- 
‘mensality ceases but no separation in estate 


follows. It often happens that a portion of 
that he may cultivate it and maintain hime 
self, his wife and children out of its income, 
Such an arrangement makes for convenis 


- ence and harmony. and tends to promote 


va 


fa 


“the continuance of good will while avoid- 
ing at the same time the kind of friction 
that oiten occurs in a growing family living 
together under a common root with a come 
mon mess. The custom appears to have 
been acted upon in the family of the parties 
to this litigation. Hach one of the brothers 
as soon as he married was allowed to set 
up separately ior. himself being given a 
portion of the family property approximate 
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ing roughly to his share for his own exclm 
sive enjoyment. Defendants Nos. 1 and 
must have begun to live separately a lon 
time back and cultivate and enjoy for them 
selves the lands that were allotted to then 
by the father. At the date of the suit ja 
would appear that defendant No. 1 was abonas 
55 yearscld or thereabcuts and he mue 
have started to live separately years before 
The plaintiff was himself about 40 years ə» 
the time and his marriage appears to hay 
taken place about 15 years prior. The allot 
ments made tothe brothers, of what I hav 
no reason to doubt, were but reasonable pom 
tions of the family lands by way of a fai 
provision for their maintenance have neve» 
in fact been challenged at any time. 
I think it is perfectly within the com 
petence of the manager of a Hindu famil 
to allot to individual members a sufficiem 
portion of the family property having re 


gard to its status and circumstances i» 


order to enable them to maintain them» 
selves out of its income. So long -as th 
provision is fair and reasonable and th» 
manager acts in gcod faith without makiny 
the occasion a pretext for favouritism or im 
justice the arrangement would-be ,uphelk 
by the Court as within the powers of th» 
managing member. For, it cannot-be denies 
that every member of the family while i 
remains joint has aright 10 be maintaine 
out of the common assets. When the mana 
ger proceeds bona fide to satisfy. such » 
claim which is plainly the inherent righ 
of every member, he is merely discharginy 
a duty incumbent upon him under the law 
In fact, tte propriety of -his act in thi 
bahalf cannot be questioned. For when th 
manager acts in such circumstances, it mus 
be regarded as the act of the entire famil; 


not capable of being impeached at the in 


stance of a single dissentient member. Hir 
consent will be presumed for every dealing 
with the family estate by .the manage 
dictated by the necessities of the family < 
of the individuals composing it. z 
Mr. Sesha Iyengar, the learned Counse 
for the appellant, has not' argued that the 
provision made for each one of the brother 


in this case as and when he married anc 


began to live apart, was either extravagan 
in itself or incommensurate with the siz 
of the family estate. But what he did urge 
was that, irrespective of these considera 
tions, the Hindu Law stamps the saving 
derived from ‘every portion of the join 
property with the character of joint ‘famil: 
property so -as to make them as -muci 
divisible among the members as the famil; 


1940 
moroperty itself. It is not necessary for the 
mourpose of this appeal to go into the larger 
«question as tothe character of the income 
Win general derived from a portion of the 
joint family property when it happens to 

e in the hands of an individual member. 

_ Ifa member of the family has been en- 
‘trusted with a block of joint family pros 
perty for the purpose of mere management 
on behalf of the family and not for exclu- 
sive enjoyment or if he, against the will of 
the manager takes and retains possession 
of it and derives income out of it, it may 
well be that that income will partake of 
the joint family character, That however 
is not the kind of question that confronts 
me in the present case. As I have said the 
joint family acting through the manager 
has made an allotment of property to the 
member concerned in order that he may 
maintain himself out of it without having 
to bring its yield into the family granary 


for common consumption. In such a case 


it igimpossible to argue that the family 
could have intended to make,the member 
accountable for the income of the property 
s0 allotted. The idea, undoubtedly when an 
arrangement of this kind is made, is that 
while the corpus of the property should 
continue to remain joint the income should 
exclusively belong to and be at the disposal 
of the member concerned. 

In this case there is every reason for 
thinking that the acquisitions by the 
brothers were as much the result of their 
own industry and thrift as they were the 
natural product of. the land itself. The 
acquisitions claimed represent savings ex- 
tending over a fairly long period, Years 
after the allotment and years aiter the ac- 
-quisition it is scarcely just or equitable that 
the acquirer should be forced to share the 
‘product of-his thrift and industry with, it 
may be, an indolent or ease-loving copar- 
-cener. I do not think that there is any 
‘principle of Hindu Law which tends to the 
-perpetuation of such gross injustice and in 
the absence of definite authority, I am not 
-prepared to accede to such a proposition, 
‘In fact there is authority to the contrary 
‘in a decision of a Bench of this Court re- 
ported in Bengal Insurance and Real Pro- 
‘perty Co. Ltd. v. Velayammal (1). At the 
“bottom of p. 1001*, the learned Judges obe 
serve as follows : 

' “The question then is, whether any profit made 

(1) IL R (1937) Mad. 990; 170 Ind, Oas. 279; A I 


-R 1937 Mad. 571; (1937) M W N 303; 45 L W 616; 10 
-R M 170, 


` , *Page of I L R (1937) Mad.—[Ed.] 
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out of money paid to a member of a joint family 
by the manager for his personal use, which he is, 
fres to spend as soon as he receives it, must, be- 
cause he chooses to invest it for some purpose 
which is clearly not intended to be for the benefit 
of the family, be deemed to be a family acquisi- 
tion, A profit made by the member of the joint 
family from the enjoyment of joint property with- 
out detriment to it is his separate self-acquired 
property, Lachmeswar Singh v. Manowar Hossein. 
(2). When money is given to a member of a family 
by the manager from family funds to be spent by 
him for his personal use, it seems to us that any 
profit made by him can hardly be said to bein de- 
triment of the joint property.” 


This decision does support the conclu- 
sion that I have myself reached though it 
seems to proceed on a somewhat different 
principle. I may observe that in this case 
emphasis is laid cn the fact that the acqui- 
sition was made without as it was termed 
detriment to the family property. It seems 
to me that it would be more appropriate 
to look at this question from the point of 
view of the right of each individual mem- 
ber of the family to be maintained out of 
the common assets and the duty of the 
manager to Maintain or make a reasonable 
provision for the maintenance of the junior 
members. A provision so made must be 
held to be binding upon the family and 
every member of it, I may in this connection 
perhaps refer to the analogical case ofa 
widow to whom property is often handed 
over for her enjoyment in lieu of mainten- 
ance. It cannot be suggested that any 
savings from the income of such property 
can be called back by the family which 
made the provision. The corpus of the prc- 
perty would no doubt in the absence of an 
express provision to the contrary revert 
back to the family but the savings out of 
the income will not; not even at her death 


unless incorporated with the property itself 


by a consentient act of hers. I am unable 
to see any difference in principle between 
a maintenance arrangement in favour of a 
female member of the family and that 
made almost in similar circumstances to 
a junior male member of the family. I am 
therefore of opinion that there is no sub- 
stance in the appellant’s contention and I 
must accordingly negative it. 

I may also point out that the plaintiff 
and the other members of the family seem 
all along to have proceeded upon the foot- 
ing that the incomederived by each mem- 
ber from out of the lands allotted to him 
was his own and not that of the family, 
In 1925 the four brothers executed a pan- 
chayat muchilika in favour of certain arbi- 
trators with a view as I have already 

(2) 19 O 253; 19 I A 48; 6 Sar. 133 (P 0). 
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mentioned to get the family properties 
partitioned between them. It is remarkable 
that in this document the brothere wanted 
a division only of the family outstanding 
belonging to the money-lending business 
carried on by the father and of the ances- 
tral lands and did not put forward a claim 
for the division of the acquisitions of the 
individual members. It is conceded that on 
this date there were individual acquisitions 
in the shape of both outstandings and ime 
movable properties standing in the names 
of each of the brothers, and yet nobody 
ever thought of advancing a claim to divide 
them. To my mind this is a striking piece 
of evidence against the present contention 
of the appellant, The consciousness of the 
members of this family therefore would un- 
doubtedly seem to be that the income 
which each brother derived out of the pore 
tion of the property cultivated by him was 
to be his, entirely. I am accordingly of opi- 
nion that the appeal fails and must be dis- 
missed with costs of respondents Nos.l and 3. 


Mockett, J.—I agree. 


N.-D. Appeal dismissed. 


_ PATNA HIGH COURT 
Miscellaneous Judicial Oase No. 32 
of 1939 
April 2, 1940 
Harriers, C. J., AND Manowar Latt, J. 
Rai Bahadur LOKENATH PRASAD 
DHANDHANIA (Assessee)—PEtTITIONER 

versus 

Tuar COMMISSIONER or INCOME- 

TAX, BIHAR anp ORISSA—~ 
Opposite Party 

Income Tax Act\XI of 1922),s. 2 (14)—Partner- 
ship between brothers A and B—A. making gift of his 
tnterest tn favour of B absolutely—Partnership deed 
drawn between B in his individual capacity on one 

hand and B as karta of joint Hindu family of him- 
self and his sons on the other -— Registration under 
8, 2 (14) sought—There was held no partnership in law 
which could be registered. 

A and B who were brothers, were partners of a 
registered firm. A subsequently made a gift of his 
interest in favour of B absolutely. The gift deed 
recited that the property would go to B and his sons 
generation after generation. A deed of partnership 
was then drawn up between B, in his individual 
capacity of the one part and the joint Hindu family 
consisting of himself and his two sons of which he 
was the karta of the other part. An application for 
registration of the partnership under s,2(14) was 
made but was rejected : 

Held, thatthe donee was B in his absolute capacity 
and not thejoint Hindu family of Band his two 
sons. The partnership could be only treated to be in 
effect between the member of the joint Hindu family 
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and the karta as the other contracting party which 
inthis case was the same person. The result 
inevitably followed that there was no partnership in 
law which could be registered by the Income-tax 
Officer. 150 Ind. Oas. 802 (li, referred to. 


Mise. J. Case by the Commissioner of 
Income-tax, Bihar and Orissa, dated July 29, 
1939. 


Dr. D. N. Mitter and Mr. J.C. Sinha, 
for the Petitioner, 
Mr. S. M. Gupta, for the Opposite Party. 


Manohar Lall, J.—The Commissioner 
of Income-tax has submitted a statement 
of the facts which are relevant to the 
question formulated at p. 26 by a Bench 
of this Court on March 30, 1939. The 
question formulated may be conveniently 
stated here: 


“Ts the assessee as donee under the deed of gift 
from Debi Prasad, dated May 13, 1933, entitled to 
have rigistration of a firm consisting of himself 
as the donee of the one part and the joint Hindu 
family of which heis a karta of the other part ?” 


The facts found by the Commissioner 
are not disputed and may be briefly 
reproduced thus: 

The genealogical table of the family of 
the assesses is given at p. 23, It shows 
that the original ancestor of this family 
was one Bhudarmal who had four sons, 
Chandi Prasad, Durga Prasad, Raz Bahaaur 
Debi Prasad and Lakhi Prasad... Chandi 
Prasad was the father of Lokenath and 
Radha Krishna. Lokenath has two sons 
Badribishal, a major, and Kishorilal, a 
minor. It appears that on January 26, 
1920, Ohandi Prasad had become of un- 
sound mind and the other members of 
the family, that is to say Lokenath, Durga 
Prasad, Debi Prasad and Lakhi Prasad 
entered into a deed of partnership on-a 
contractual basis having a four annas share 
each in the family properties. In 1923 
Durga Prasad and Lakhi Prasad withdrew 
from the partnership and the business then 
became the business of Rai Bahadur 
Debi Prasad and Lokenath in equal shares. 
On February 21, 1930, a fresh deed in 
confirmation of this situation was drawn 
up between Rai Bahadur Debi Prasad and 
Lokenath, and the firm as such was 
registered by the Income-tax Officer, On 
May 13, 1933, Rai Bahadur: Debi Prasad 
made a gift of his interest in favour of 
Lokenath absolutely. The recitals in the 
deed of gift are that the property will 
go to Lokenath and his sons generation 
after generation. This has been treated 
by the Income-tax Department as meaning 
that the donee was not Lokenath in his 
absolute capacity but that the donee was 
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he joint Hindu family of Lokenath and 
his two sons. It is clear that this inter- 
pretation is incorrect. Tke recitals in the 
deed amply justify the conclusion which 
was sought to be drawn by the learned 
Advocate that Lokenath became the absolute 
owner of the share which before that date 
belonged to Rai Bahadur Debi Prasad. 
On February 24, 1936, another deed of 
partnership was drawn up between Lokenath 
in his individual capacity of the one part 
and the joint Hindu family consisting of 
himself and his two sons of which he is 
the karta of the other part. That deed is 
printed at p. 23 of the paper-book, and 
it is the construction of this deed which 
has given rise to the question which is to 
be answered in this reference. 

The assessee filed an application for 
registration under s. 2 subscl.(14), Income Tax 
Act, along with a copy of this instrument of 
partnership before the Income-tax Officer. 
The Incomestax officer by his order dated 
March 22, 1937, refused to register the firm 
on the foot of this deed upon the ground that 
in his opinion no firm as defined in s. 2 
sub-s. (6 A), Income Tax Act existed, and 
that as there was no partnership firm under 
the Indian Contract Act he had no power 
to register such a firm, 

The Assistant Commissioner by his 
order dated December 21,1937 ,confirmed that 
decision. It is out of this appellate order 
that the assessee moved an application to 
the Commissioner to make a reference to 
the High Court which was refused by the 
Ocmmissioner who also took the view that 
he could not understand how a man could 
be a partner with himself and also was 
of the opinion that the gift to Lokenath 
was a gift to the joint Hindu family which 
I have already held to be incorrect. 

The learned Advocate for the assessee 
has drawn our attention to the decision 
of their Lordships of the Judicial Gom- 
mittee in P, K. P. S. Pichappa Chettiar v. 
Chockalingam Pillai (1), where at p. 659 
Sir Lancelot Sanderson, in delivering the 
Opinion of the Board, approved of the 
following statements in Mayne’s Hindu 
Law (9th Edn). at p. 398: 

“Where a managing member of a joint family 
enters into a partnership with a stranger the 
other members of the family do not ‘ipso facto’ 
become partners of the business so as to clothe 


them with all the rights and obligations of a partner 
as defined by the Indian Oontract Act. In such 
(1) 15 P L T 655, (659); 150Ind Oas 802;7R P O 23; 
11 O WN 984; 40 L W 256; A I R1934 P O 192; 
(1934) A LJ 895; (1934) M W N 828; 36 P L R 225; 
67 M L J 368; 60 O LJ 136; 36 Bom. L R 976; 38 O W 
N 1185; 1934 A L R 807 (P 0) i 
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a case the family as a unit does not become a 
partner, but only such of its members as in fact 
enter into a contractual relation with the etranger: 
the partnership will be governed by the Act.” 

The Act referred to in this. passage 
was the Indian Contract Act, but the 
sections referring to partnership in that 
Act have been repealed and are now 
embodied in the Indian Partnership Act, 
1932, It seems to me that this observae 
tion of their Lordships when applied to 
the facts found in the present case which 
I have reproduced above, lead inevitably 
to the conclusion that the question formu- 
lated should be answered in the way suggests 
ed by the Commissioner. 


The recitals in the deed of partnership 
ab p. 23 are very clear and show that the 
partnership was being entered into between 
Lokenath on the one hand and the 
joint Hindu family of which Lokenath was 
the karta on the other hand. The question 
which has been formulated was formulat- 
ed upon this assumption of facts. The 
learned Advocate for the assessee contend- 
ed, however, that the partnership was 
not entered into between Lokenath 
as karta of the joint Hindu family but 
between Lokenath,  Badribishal and 
Kishorilal, But it was admitted that Kishori» 
lal was an infant and the only major who 
was then capable of contracting was 
Badribishal. If the partnership had been 
entered into by Badribishal on the one 
hand and Lokenath on the other there 
would be something to be said in favour 
of the argument advanced by the assessee; 
but the share of the other contracting 
parties in this deed is stated to be eight 
annas belonging jointly to Lokenath, 
Badribishal and Kishorilal. It is true that 
Badribishal has signed at p. 24, but it ig nae 
where suggested that he signed on behalf of 
himself, It may be that Badribishal signed 
the deed as Lokenath was entering into the 
partnership on behalf of himself and on 
behalf of the joint Hindu family and, 
therefore, Badribisbal signed it on behalf 
of the joint Hindu family, But in all the 
petitions which were filed by the assessee 
before the Incomestax Department and in 
the orders pronounced by these officers 
from time to time the position has always 
been accepted that the other contracting 
party in this partnership was the family 
of which Lokenath was the managing head. 
In these circumstances, it appears to me that 
the partnership which was sought to be 
entered into on February 24, 1936, was 


- between Lokenath on the one hand and 
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Lokenath on the other hand as the manage 
ing member of the joint Hindu family 
with the result that in this case the family 
as a unit did nob become a partner; in 
other words that the partnership could be 
only treated to be in fact between the 
member of the joint Hindu family and 
the karta as the other contracting party 
which in this case is the same person. 
The result inevitably follows that there 
is no partnership in Jaw which could 
Have been registered by the Income-tax 
Officer. 

--For these reasons I am of opinion that 
the answer to the question set out above 
is in the negative. 

The assessee will pay the costs of this 
reference. The hearing fee is fixed at 
one hundred and fifty rupees. This is 
exclusive of the amount of Rs, 100 which 
is already . in deposit with the Commis» 
sioner. 


Harries, C, J.—I agree. 
‘og, Order accordingly, 





LAHORE HIGH COURT 
Letters Patent Appeal No. 117 of 1939 
December 13, 1939 
TEx Osann anp Barns, JJ. 
BUR SINGH—DEFENDANT—A PPELLANT 
f Versus 
SIKRI BROTHERS, COAL MEROHANTS 
THROUGH Lala GOKUL CHAND SETH 
_ . o—PLAINTIr¥s—RESPONDENTS 
‘ Limitation Act (IX of 1903), es. 19, 20-—Pay- 
ment and endorsement by debtor on pro-note—W he- 
ther amount paid as interest or principal not 
specified—Creditor appropriating it towards prin- 
cipal—Limitation, if extended under ss. 19 and 20. 
A debtor made a payment and made an endorse- 
ment un the back of the promissory note in his 
own handwriting saying that the payment would 
be adjusted in the promissory note account. The 
endorsement did not specify whether this amount 
was paid as interest as such, or it was a part 
payment ofthe principal. The creditor appropriat- 
ed it towards the principal on the same day on 
which it was made: 
Held, that the endorsement and payment extend- 
ed limitation under s. 19 as also under a8. 20, Lim. 
Act. 186 Ind. Oas. 225 (1) and 159 Ind. Cas. $87 
(2) relied on, 172 Ind. Ous. 455 (3), distinguish- 
* ed. 


L. P. A. from the 
Dalip Singh, J., in S. 
dated May 1, 1939, : 

‘Mr. Shamair Chand, for the Appellant. 

Mr. S. M. Sikri, for the Respondente. 


Tek Chand, J.—This is an appeal under 
cl, 10 of the Letters Patent, from the judg: 


judgment passed by 
A, No. 449 of 1939, 
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ment of Dalip Singh, J., dismissing the 
defendant-appellant’s second appealon May 
1, 1939. The facts are few and simple. On 
May 6, 1931, Bur Singh, appellant borrow- 
ed Rs. 475 from the plaintiff-respondent on 
foot of a promissory note, Within three 
years from that date, on April 27, 1931, the 
defendant paid Rs. 100 in cash to the 
plaintiff and made an endorsement on the 
back of the promissory note in his own 
handwriting. The endorsement did not spe- 
cify whether this amount was paid as 
interest as such, or it was a part payment 
of the principal, On April 27, 1937, the 
plaintiff brought the present suit for re- 
covery of the balance due. He alleged 
that the suit was within limitation by rea- 
son of the endorsement of April 27, 1934, 
both under s, 19 ands, 20, Lim. Act. 

The defendant contested the suit on 
various grounds, but the trial Court passed 
& decree for the sum claimed against him. 
On appeal the only point urged was that 
neither s.19, nors. 20, was applicable and 
the suit was barred by time. The learned 
District Judge repelled the contention and 
dismissed the appeal. A second appeal to 
this Court was dismissed by a Single Bench. 
Subsequently an application was made by 
the appellant and the learned Judge grant- 
ed acertificate for appeal under cl. 10 of 
the Letters Patent. After hearing Mr. 
Shamair Chand and examining the record, 
we have no doubt that the suit ig within 
limitation. The endorsement made by Bur 
Singh on April 27, 1934, at the time when 
he paid Rs, 100 is in ihe following terms : 

“Aj wagia April 27, 1934, ko Mubligh yak sad 
rupiya Seth Gokal Chand manager firm Sikri Bro- 
thers Qoal Merchants, Jullundur Shahr ko diya giya, 
jo is pro-note men mujra ho ga. 

Bur Singh Bakalam Khud.” 

On the same date the plaintif appro- 
priated this amount towards the principal 
in his account. The endorsement is clearly 
an acknowledgment of subsisting liability 
under the promissory note. It says in so 
many words that Rs, 100 will be adjusted 
in the promissory note account, This implies. 
that the writer is liable on the promissory 
note account and that he is paying Rs. 100 
towards it and after adjusting it, a balance 
still remains due. The endorsement is sign- 
ed by the defendant in his own hand. It, 
therefore, extends limitation under s. 19, 
fora further period of three years: vide 
Ramjan Ali v. Meer Ahmad Sethi (1). 

` It seems to us that time is extended by 
s. 20, also. Itisno doubt true that the ene 


(1) 18 Pat, 715; 186 Ind. Cas, 225; A IR 1940 Pat. 
6; 20 PL T 927; 6B R 312; 12 R P 461, e 
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Miorsement does not say in so many words 
whether the payment was made towards 
jaterest as such or in part payment of the 
principal. But it was appropriated by the 
ein towards the principal on the same 
ay on which it was made. It seems to us 
what this will save limitation even according 
mio the restricted view of the scope of the 
mgection taken by the majority of the Full 
Bench of the Allahabad High Court in 
Udepal: Singh v. Lakshmi Chand (2), at 
p. 272. The case falls under (vi) (b; of 
the categories enumerated by Sulaiman, 
O. J., at p. 272 of the report, and is, accord- 
ing to the decision of the majority covered 
by s. 20, The learned Counsel for the ap- 
pellant referred to Lal Chand v. Raman 
Shah (3), but the facts of thatcase were 
entirely different. There the creditor had 
first appropriated the amount towards in- 
terest, but finding that that would not 
gave limitation he subsequently attempted 
to ignore this appropriation and to reap- 
propriate the same amount towards the 
principal, and it was held that this he could 
not do, The case is, therefore, distinguish- 
able. On the facts found, the suit is clearly 
witbin time and has been rightly decreed. 
The appeal fails and is dismissed with costs. 


E. Appeal dismissed. 
(2) 58A 261, (272); 159 Ind. Oas. 387; A IR 1935 
All. 946; (1935) A L J 1029; 1935 A L R1107;8 R 
A 428(F B). 
(3) A IR 1937 Lah. 820; 172 Ind. Oas. 455; s9P L 
R 622; 10R L 329, 





OUDH CHIEF COURT 
-Full Bench 
U. P. Encumbered Estates Act Application 
No. 1 of 1938 
May 3, 1940 
HAMILTON, Yorks anD Rapsa Keisuna, JJ. 
ALI MOHAMMAD AND oTHERS— 
APPLICANTS 
versus 
Khwaja KHALIL AHMAD—Opposits 
Party 

U.P, Encumbered Estates Act (XXV of 1934), 
a. 45, cl. (5) (before amendment of 1939), and cl. 2 (a) 
(after amendment)—S. 45, cl. (5), if bars interference 
by revision under 8.115, Civil Procedure Code (Act V 
of 1908) with appellate order or decree of District 
Judge—Cl. 2 (a) of 8. 45 (after amendment) whether 
has retrospective effect. 

Olause (5) of the s. 45 of U. P. Encum, 
Estates Act, as it stood before the amendment of 
1939, bars interference by revision under s. 115 of 
the Uivil P. O., with the appellate order or decree of 
the District Judge under that section. [p. 267, col. 2] 

The provision of a second appeal in cl. 2 (a) of 
s. 45 of the U. P. Encum, Estates Act, as it stands 
after. the amendment, has no retrospective effect, 184 
Ind. Cas. 768 (1), followed. [p. 268, col. 1.] 


ALI MOSAMMAD V. KALIL AHMAD (OUDH) 
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U. P. Encum. Estates Act Application for 
revision of the order of the District Judge 
of Fyzabad, dated March 19, 1928. 


Mr, Naimullah, for the Appellants. 
Mr. Ali Hasan, for the Respondent. 


` Radha Krishna, J.—Pebruary 6, 19410.— 
Three persons named Bagar Husain, Sajjad 
Hussain and Qazi Rafaqat Husain applied 
unders.4of the U. P. Encum. Estates 
Act on July 3, 1936, to obtain the banefit of 
the Act. ‘Che application was received by 
the Special Judge on July 11, 1936. The 
applicants filed their written-statement 
under s. 8 on September 28, 1936. A 
notice under s. 9 of the U. P. Encum., 
Estates Act was published in the 
Gazette dated March 27, 1937. In the meane 
time Bagar Husain and Sajjad Husain, 
applicants Nos. 1 and 2, had died on 
December 22, 1936 and November 22, 1936, 
respectively. Khwaja Khalil Ahmad, one 
of the creditors, filed his written-statement 
under s, 10 on June 2, 1937. 


On April 5, 1937, Ali Mohammad, the 
grandson of Baqar Husain, and Qazi Nurul 


-Huda or Nurul Hasan, the son of Sajjad 


Husain, applied for substitution of their 
names in place of Baqar Husain and Sajjad 
Husain respectively, This application was 
allowed by the Special Judge but hag 
been refused on appeal by the learned Dise 
trict Judge. 

Ali Mohammad, Nurul Hasan and the 
third applicant Qazi Rifaqat Husain have 
come up to this Court in revision under 
s. 46 of tne U. P. Encum, Estates 
Act against the order of the District 
Judge. 

A preliminary objection has been taken 
by the learned Counsel for the opposite 
party to the effect that the present appli- 
cation is not maintainable under the pro- 
visions of s. 46 of the U. P. Encum. 
Estates Act, 

In reply the learned Counsel for the 
applicants asks leave to have this applica- 
tion treated as an application under s, 115 
of the Civil P. O., or as a second appeal 
under the provisions of s. 45 (2) (a) as 
amended by the Local Act XI of 1939 (U.P. 
Encum. Estates (Amendment) Act). 


Act XI of 1939, by which certain sec- 
tion of the U. P. Encum, Estates Act 
were amended, came into force on Septem- 
ber 3v, 1939, and the present application 
was filed on July 16, 1938, when under 
the law as it stood then an appellate order 
of the District Judge was absolutely final 
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(vide cl. (5) of s. 45 of the U. P. Encum. 
Estates Act as it stood before the 
Amendment). Therefore, it is contended 
that the applicants cannot he given the 
benefit of cl 2 (a) of s. 45 of the 
U. P. Encum. Estates Act because 
there was no such provision in existence 
at the time of the present application 
was filed inasmuch as it would be giving 
a retrospective effect to that provision 
depriving the opposite-party of the advan- 
tages of a final order, Further it is con- 
tended that this application cannot be 
treated as an application under s. 115 of 
the Oivil P. O., either because the order of 
the District Judge has been made final 
by Statute and to allow a revision appli» 
cation against that order .-would be dese 
troying its finality. Reliance was placed 
upon a Full Bench case in Mahipal 
Singh v. Kamia Prasad reported in 1939 
Oudh Weekly Notes, 970, (1), in which a 
similar provision contained in subs. (2) 
of s. 5 of the U. P. Agri Relief Act, 
which makes the decision of an Appellate 
Court final, was interpreted. 


I consider that the questions whether. 


the applicants can be allowed to convert 
their application into a second appeal as 
now provided by the amended s. 45 of 
the U. P. Encum. Estates Act or into 
a revision under s. 115 of the Civil P. O., 
are questions of considerable importance 
depending upon whether the provision 
which has been introduced by Amendment 
in s, 45 can be given retrospective effect 
or not and whether the meaning of the 
word “final” in cl. (5) of s. 45 of the 
U. P. Encum. Estates Act is the 
same as that in sub's. (2) of s. 45 of the 
Act. 

I, therefore, refer the following questions 
for decision to a Full Bench under s. 14 (1) 
of the Oudh Courts Act :— 

1. Whether the provision contained in 
cl (8) of 8. 45 of the U. P. Encum. 
Estates Act, as it stood bpe- 
fore the amendment, which makes 
the decision on appeal final, bars 
interference by revision under 
s. 115 of the Civil P. GC. or not? 

2. Whether the provision of a second 
appeal in cl. (2) (a) of s. 45 of 
the U. P Encum. Estates Act, 
as it stands after the amend- 
ment, has retrospective effect or 
not ? 


(1) 1939 O W N 970; 184 Ind. Cas. 7€8:311939 O L R 


655; 12R O 146; A IR 1940 Oudh 33; 1938 R D 614; 
15 Luck 163. 
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Judgment of the Full Bench. 

The facts leading to this reference are 
given in the order of reference, which was 
passed by one of us, and it is not neces- 
eary to repeat them here. The questions 
referred for decision to this Full Bench are 
as follows :— 

“1. Whether the provision contained in cl. (5) of 
s. 45 of the U, P. Encum. Estates Act, as it 
stood before the amendment, which makes the 
decision on appeal final, bars interference by revi- 
sion under s, 115 of the Civil P, O,, or not ? 

2. Whether the provision of a second appeal in 
cl. (2) (a) of 8.45 of the U. P. Encum. Estates 
Act as it stands after the amendment has retrogpec- 
tive effect or not?” 


The answer to question No. 1 depends 
upon the meaning to be put upon the 
words “shall be final” occurring in cl. 5 
of s. 45 of the U. P, Encum. Estates 
Act (XXV of 1934), as it stood before the 
amendment of 1939, Section 45 before the 
amendment stood as follows :— 

“45. (1) An appeal against any decision, decree 
or order of Special Judge of the first grade under 
this Act shall lie to the High Court or Ohief Oourt, 
as thecase may be. The period of limitation for 
appeals under this sub-section shall 
days. 

(2) An appeal against any decision, decree or 
order of a Special Judge of the second grade under 
this Act shall lie to the District Judge. The period 
of limitation for appeals under this sub-section shall 
be thirty days. 

(3) An appeal against any decision, decree or 
order of a Oollector or Settlement Officer under 
this Act shall lie to the Board of Revenue. The 
period of limitation for appeals under this sub- 
section shall be sixty days. 

(4) The provisions of ss. 5 and 12 of the Indian 
rem Act, 1908, shall apply to appeals under this 

ct, 


(5) The decision on an appeal under this section 
shall be final.” 


Now by s, 19 (2) of the Amendment Act 
(XI of 1939) a new sub-cl. (a) has been 
added to cl. (2) by whicha provision has 
been made for a second appeal from the 
appellate decree of a District Judge passed 
under sub-s. (2) on the grounds mentioned 
in s. 100 of the Oivil P.O. It is not dis- 
puted that before the amendment there 
was no second appeal from the appellate 
order or decree of the District Judge but 
the question is whether a revision could 
be filed against it under s. 115 of the Civil 
P. O. The Counsel for the applicants 
argues that cl. (5) of the old section finds 
Place in s. 45 which deals with appeals 
and as such the finality provided for in 
that clause refers to the decision on 
appeal being not open to any further 
appeal. His contention in other words 
amounts to this thatthe Legislature pro- 
vided by s. 45 for ali kinds of appeal 


be ninety 
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under the U. P. Encum. Estates Act, 
that it was not concerned with other ree 
medies such as remedy by way of revi- 
sion, and that, therefore, cl. (5) when it 
provided that the decision on an appeal 
shall be final’, meant to preclude a second 
or further appeal, and that there is noth- 
ing in the Act any where by which the 
application under s. 115 of the Oivil P. O., 
may have been excluded. 

On behalf of the opposite-party reliance 
has been placed upon a Full Bench deci- 
sion of this Court in Mahipal Singh v. 
Kamta Prasad, reported in 1939 Oudh 
Weekly Notes, 970, (1), which was given 
in respect of analogous words occurring 
in 8. 5 (2) of the U P. Agri. 
Relief Act. Here it is necessary to repros 
duce the language ofs, 5 (2) of the U. P. 
Agriculturists’ Relief Act and compare with 
that of the old s.45 (2) and (5) of the 
U. P. Encum. Estates Act, in order to 
appreciate the full implication of the Full 
Bench case mentioned above. 


Section 5 (2) of the U. P. Agri. Relief 
Act runs as follows:— 

«5, (2). If, on the application of the judgment 
debtor, the Court refuses to grant instalments or 
grants a Dumber or period of instalments which 
the judgment-debtor considers inadeguate, its 
order shall be appealable to the Oourt to which the 
Court passing the order is immediately subordi- 


nate, and the decision of the appellate Oourt shall 
be final’. 

Section 45 (2) and (5) of the U. P, Encum. 
Estates Act as it stood before the amends 
ment, runs as follows :— 

“2, An appeal against any decision, decree or 
order of a Special Judge of the second grade 
under this Act shall lie to the District Judge. The 
period of limitation for appeals under this sub- 
section shall be thirty days, (5) The decision 


on an appeal under this section shall be 
final.” 


In that full Bench case the argument 
which has been urged by the applicants’ 
Counsel was preseed but not accepted. 
The learned Judge who wrote the main 
judgment in that Full Bench case, remarke 
ed as regards the words ‘‘and the decision 
of the Appellate Court shall be final” in 
s. 5 (2) of tke U. P. Agri. Relief Act as 
follows : 

“If the intention had only been to provide that 
no second appeal would lie in a case coming 
within the purview of sub-s, (2) the Legislature 
would have said as they did in a s. 23 that 


“no appeal shall lie from an appellate order’ in such 
@ case.” 


We have tried to follow the argument 
of the learned Counsel for the applicants 
-but we regret we cannot accept it. The 
observation quoted above from the pres 
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vious Full Bench judgment has consider- 
able force. We cannot discover any dis 
tinction between “and the decision of the 
Appellate Court shall be final” ins. 5 (2) 
of the U. P. Agri. Relief Act and 
the words” the decision on an appeal under 
this section shall be final” occurring in 
s. 45 (5) of the U. P. Encum. Estates 
Act, as it stood before the amendment of 
1939. The finality of an order can be 
maintained only by holding that not only 
an appeal would not lie but a revision ap- 
plication is also precluded. 

Our answer to the first question, there- 
fore, is that cl. (5) of s. 45 of the U. P, 
Encum, Estates Act, as it stood before 
the amendment of 1939, bars interference by 
revision under s. 115 of the Oivil P. O., with 
the appellate order or decree of the District 
Judge under that section. 

As regards the second question, it is 
admitted that before September 30, 1939, 
when Act XI of 1939, by which certain 
sections of the U. P. Encum, Estates 
Act were amended, Came into force, the 
applicants had no right of a second appeal 
against the appellate order of the District 
Judge. In other words, the order of the 
District Judge was with reference to the 
law standing before September 30, 1939, 
final between the parities. The opposite 
side had clearly under the old law ob- 
tained an unassailable advantage against 
the applicants. The question is, could that 
advantage be said to have: been taken 
away by a mere provision of a second 
appeal after September 30, 1939? In our 
opinion it could not. An appeal is a 
creature of Statute. The Legislature had 
not only not provided for a second appeal 
from the appellate order or decree of the 
District Judge but had expressly pros 
vided that it would be final, In the 
absence of any words giving retrospective 
effect to a second appeal in the news, 45 
cf the U. P. Encum. Estates Act 
we are definitely of opinion that such a 
provision has no retrospective effect, The 
question came up although in an opposite 
shape before a Bench of this Court in 
Azizur Rahman v. Mst. Prem Piari and 
others reported in 1940 Oudh Weekly Notes, ° 
p. 245, (2), wherein it was held that where 
an appeal was validly brought under the 
law as it stood at that time, it would not 
be fair to hold that it should not be 
entertained on account of a subsequent 
amendment of law which does not speci- 
fically give retrospective effect to the am- 
endment. The principle of this decision 
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is applicable with greater force to the pre- 
Bent case, 

In the present case the particular order 
of the learned District Judge dated 
March 19, 1938, against which this appli- 
cation in revision was filed on July 16, 
1938, was not appealable at the time it 
was passed. The present provision for a 
second appeal came into force from 
September 30, 1539, i. e., about a year and: 
a half of that order. 

On the authority of the case mentioned 
above and in view of the principle that 
the right of having an order treated as 
final vested in a party cannot be taken 
away by a subsequent enactment in the 
absence of the express words to that 
effect, we give the answer to the second 
question in the following words :— 

“The provision of a second appeal in cl. 2 (a) of 


s, 45 of the U. P, Encum. Estates Act, as it stands 
after the amendment, has no retrospective effect,” 


Radha Krishna, J.—May 3, 1940,—T wo 
questions were referred for decision by a 
Full Bench of this Court, The answers 
to both the questions are against the ap- 
plicanis. 

The result is that the application fails 
and is dismissed with costs. 


D. Application dismissed. 


ALLAHABAD HIGH COURT. 
Civil Revision Application No, 123 of 1938 
December 19, 1939 
BENNET AND VERMA, JJ. 
‘Firm BICHCHHA RAM BABU RAM— 
DEFENDANT—APPLIOANT 
VETSUS 
- Firm BALDEO SAHAI SURAJ MAL— 
PLaINTIrF—Oppositn Parry 
Civil Procedure Code (Act V of 1908), ss, 10, 151, 
O. XXXLX—Injunction— X and Y agreeing in case 
of dispute to bring suit at A—X filing suit at B—Y 
then filing suit at A—Injunction if can be issued to 
restrain X from proceeding with his suit, 
Where the parties expressly agree that any dis- 
putes arising between them with regard to certain 
transactions shall be decided by the Oourt at parti- 
culer place and one of the parties in violation of the 
& suit against the other party in a 
Oourt at different place and the other party sues the 
former on the same transaction in a Court at a place 
specified in the agreement, the Ocurt at such place is 
entitled as wellas justified in issuing injunction 
restraining the frst party from proceeding with the 
suit filed by him in breach of the agreement even 
though an injunction in such a case does not come 
within the four corners of O. XXXIX, Givil P. O., 
_yet the Courts have an inherent jurisdiction to issue 
an Injuaction in a proper case to prevent an abuse 
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of the process of the Court and to further the end of 
Justice. Durga Dihal Das v. Anoraji (1), 187 Ind. 
Oas, 813 (2), 130 Ind. Oas. 252 (3) and 110 Ind. Oas. 
727 (4), relied on, 


O. R. App. against the order of the Second 
a rnal Munsif, Meerut, dated March 
4,1 


Mr. L, M. Roy, for the Applicant, 


Mr. C. B. Agarwala, for the Opposite’ 
Party. 


Verma, J.—This is an application for 
revision by the defendant, Firm Bichchha 
Ram Babu Ram, which carries on business 
at Shahabad in the district of Karnal in the 
Punjab. The plaintiff, Firm Baldeo Sahai 
Surajmal, carries on business as pucca 
arhatia at Hapur in the district of Meerut. 
in these Provinces, The defendant entered’ 
into certain transactions with the plaintif, 
which were in the nature of forward con- 
tracts in respect of grain. The suit is for 
the recovery of a sum of money alleged to 
be payable by the defendant to the plaintiff, 
It appears thatthe defendant also has filed 
a suit in respect of the same transactions in 
the Oourt of the Subordinate Judge of 
Ambala. That suit was filed earlier than 
the suit filed by the present plaintif- in tha 
Court at Meerut. The defendant applied 
tothe Court below that the suit be stayed 
under s. 10, Oivil P.O, The Court below, 
for certain reasons which it is not necessary 
to mention for the purposes of this revision; 
has held that the suit should not be stayed, 
It has also at the request of the present 
plaintiff issued an injunction to the defen- 
dant, applicant before us, restraining him 
from proceeding with the suit filed by him 
at Ambala, This application for revision 
is directed against this order of injuction, 
The main reason for the injunction given 
by the Court below is that the parties had 
expressly agreed that any disputes arising 
between them with regard to these trans- 
actions shall be decided by tha Court at 
Meerut. The Court below, holding that the 
suit filed by the defendant at Ambala was 
in flagrant violation of this agreement be- 


‘ tween the parties, has in the exercise of its 


discretion issued the injunction mentioned 
above, 

The contention raised by the learned 
Oounsel appearing for the defendanteappli- 
cant is that the Court below had no juris: 
diction to grant this injunction because the 
provisions of O. XXXIX read with s. 94, 
Civil P. O., do not embrace an injunction of 
this character, It is urged on the other 
hand by the learned Counsel appearing for 
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the plaintiffs-respondent that, even though an 
injunction like the one in question does not 
come within the four corners of O. XXXIX, 
yet the Courts have an inherent jurisdiction 
to issue an injunction in a proper cass to 
prevent an abuse of the process of the Court 
and to further the ends of justice. It is urged 
that this is sucha case and that the Oourt 
below was justified in issuing the injunction 
in question. In our opinion the contention 
of the learned Counsel for the plaintifi- 
respondent is correct, It has been 
‘held that the Civil P. ©. is not exhaus- 
tive: Durga Dihal Das v. Anoraji (1) 
at p. 31. This view has been follewed in 
the other High Courts. It has also been 
held that where the circumstances require 
it, the Courts have the power to act ex debito 
justitte in order to do that real and sub- 
stantial justice for the administration of 
which alone they exist. We had occasion 
recently to deal with this matter in appeal 
from Order No. 154 of 1838, Dhaneshwar 
Nath Tewari v. Ghanshyam Dhar, (2) 
decided on December 7, 1939. The Oourt 
below has also relied on the observations 
made in the case in Milton & Co. v, Ojha 
Automobile Engineering Co. (3) and Tilak 
‘Ram v. Kodumal Jothanand (4). 

We have examined the record and have 
looked into the order forms to which the 
Court below refers. There is a clause pro- 
. viding that any dispute. between the parties 
shall be decided either by the panchayat at 
Hapur or by the Courts at Meerut, 
The defendant alleged in the Court below 
that he had not read this clause when he 
signed the order forms, The Court below 
has disbelieved this allegation. In our 
- opinion, the finding of the Oourt below is 
not only one of fact with which we cannot 
, interefere in revision, but is perfectly 
_correct.. The clause mentioned above is 
_ prominently printed and is just above the 
‘ppace provided for the signature of the 
‘constituent, that is the place where the 
defendant -signed. There are several of 
these order forms, and it is impossible to 


believe that the defendant did not read | 


this. clause before he signed them. That 
- being so, the view of the Court below that 
the. suit filed by the defendant in the 
Ambala Oourt was flagrantly in breach of 
. the contract into which he had entered is 
- : (1)17 A 29 {37A W N 1894, 190. 


- ._ (2J AIR 1940 All. 185; 187 Ind. Oas. 813; (19410) A 
LJ €l; 12 R A570, f 
(3) A I R 1931 Cal. 279; 130 Ind. Cas.252; 57 O 
1280; Ind. Rul. (1931) Cal. 380, 
ate R 1928 Bom. 175; 110 Ind. Cas. 727; 30 Bom’ 
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perfectly correct. In these circumstances 
the Court below was, in our opinion entitled 
as well as justified in issuing the injunction 
in question. No grounds for interference 
with the order of the Oourt below have been 
shown. Accordingly we dismiss this ap- 
plication for revision with costs. 


B, Application dismissed. 





PATNA HIGH COURT 
Appeal from aia No. 559 of 
1 


May 9, 1940 
Manowak LALL, J. 
BHAJAN SINGH AXD ANOTHER— 
APPELLANTS 
vETEUB 
MOTIPUR ZAMINDARY Oo., LTD, — 
RESPONDENT 

Bihar Tenancy Act (VIII of 1934), 8. 67—Suit 
for rent instituted before Act VIII of 1937 was 
passed—Decree passed subsequent to passing of 
such Act awarding damages at 25 per cent—Decres 
held not proper—S. 68 deing repealed discretton 
thereunder could not be used—New -s. 67T held not 
retrospective and Court ought to have proceeded 
under old a. 6 

A suit to recover arrears of rent was brought on 
September 23,1937 and a decree was passed on 
July 16, 1938, è e, after the Bihar Act VII of 
1937 came into force, whereby damages were 
awarded to the plaintiff at 25 per cent: 

Held, that the decree was not a correct decree on 
the date when it was passed. The discretion given 
to the Court under s. 68 Bihar Tenancy Act had 
been taken away by the repeal of that section sand 
the Court could not resort toit as onthe date of 
the judgment that section was no longer in existence, 
The Court ought to have proceeded under s. 67, 
The new s. 67 had no retrospective operation and 
a decree should be given tothe plaintiff in terms 
of.the old s. 67. F. A. No, 121 of 1938, relied on, 


Appeal from a decision of the District 
Judge of Muzafferpur, dated February 20, 
1939. 

Messrs. S. Mehdi Imam and Dasu Sinha, 
for the Appellants. 

Messrs, S. M. Saleem and S. Alt Khan, 
for the Respondent. 


Judgment.—This is an appeal by 
the defendants in a rent suit brought 
by the Motipur Zamindari Oo., Ltd. The 
suit was for recovery of arrears of rent for 
1341 to 1344 Fasli in respect of certain 
areas of land with a certain jama after 
remitting mafi pagri. The only defence 
which requires notice is that the area 
and the jama ofthe holding were not as 
stated by the plaintiff. The trial Court 
held that the area and the jama of the 
defendants was a8 stated in the plaint, 
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namely 15 bighas 5 kathas: and 9 dhurs 
with jama of Rs. 49-15-6. The matter was 
then taken in appeal before the learned 
District Judge of Muzafferpur who held 
that the area of the suit land was 15 
bighas 5 kathasand 9 dhurs and that the 
correct rental was Rs. 48-12-3 including 
cess after deducting ome rupee as mafi 


pagri. This apparently is a finding of 
fact which cannot be interfered with by 
me, 


But the learned Advocate for the appel- 
lants vehemently contended that the 
Courts below having found that there 
had been an enhancement of more than 2 
annas in the rupee their judgments are 
vitiated and should be set aside, It was 
also argued thatthe Courts below were 
not justified in holding that the survey 
entry was incorrect and, therefore, this 
was a seriouserrorin law which should 
be corrected by this Oourt. Mr. Mehdi 
Imam further argued that the Oourts 
below erred in law in ignoring the 
admission of the plaintiff or of his witness 
and suggests some sort of estoppel, 

I am of opinion that all these contentions 
are without any substance. 

The trial Court pointed out that it was 
true that the plaintiff's patwari stated 
that in the survey entry the area 
increased to 24 bighas 17 kathas and so the 
jama was increased to Rs. 81-12-0 after 
survey with the consent of Sheosaran, 
ancestor -of the defendants but pointed out 
that this statement was his inference 
with reference to the village papers as he 
was not present atthe time of survey and 
so refused to act upon this statement, 
Now it was open tothe learned Munsif not 
to rely upon the so-called admission and 
the weight to be attached to that admission 
was a matter for that Court of fact and 
in this he has committed no error in 
law. 

An estoppel was sought to be raised on 
the ground that certain rent receipts for 
1327 Fasli showed an area of 24 bighas, 
17 kathas 7 dhurs with a jama of Rs. 59-15-0 
while the receipts for 1328, 1329, 1330, 1343 
and 1342 showed an area of 17 bighas 2 
kathas 11 dhurs with a jama of Rs. 40-14-0. 
The trial Oourt gave reasons as to why 
these receipts could not assist the defen- 
danis. Itmay be that these reasonings 
are not sound but that has nothing to do 
with this Court in second appeal. It is 
sufficient to say that the Oourt of fact upon 
a consideration of all the evidence came 
to the conclusion, relying upon the jama 
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bandi of 1303, that the original ares of the 
holding was 18 bighas 11 kathas and 5 dhurs 
at arental of Rs. 3-2-0 abigha and that it 
was clear that no lump rental was fixed 
for a certain block ofland within defined 
boundaries. From these facts he came to 
the conclusion that with the consent of 
the parties: the jama was fixed at Rs. 3-2-0 
a bigha. 

The learned District Judge also considers 
ed the mattar carefully and points out that 
the plaintiffs produced their jamabandis 
from 1303 Fasli with counterfoil receipt 
books for the year 1316 to 1341 as also the 
mutation register, He examined the 
situation as indicated by the survey record 
of rights and after giving the entry therein 
a statutory presumption of correctness 
considers that in the circumstances of this 
case the error regarding the area or 
rental was most likely to have crept in 
because the new settlement alleged by 
the plaintiffs was in 1303 Fasli correspond- 
ing to1896 A.D. whereas the record of 
rights was finally published in 1898 and 
therefore, the proceeding must have 
started about 1895. He agreed with the 
Munsif in believing the plaintifi’s papers 
as showing the correct situation regarding 
the rental and transactions relating to 
this holding and in the end he held 
“I, therefore, believe that the khatian rental 
in this case was incorrect for the area 
shown inthe khatian”’. Now this is a 
finding of fact. It may be right or it may 
be wrong but none the less it is a finding of 
fact which the Court of fact had complete 
jurisdiction to arrive at. I do not see 
any error of law which has been committed 
by either of the Oourtsin holding that the 
area of the land in possession of the de- 
fendants was 15 bighas 5 kathas and 9 
dhurs and that the rental thereof was 
Rs. 48-12-3 including cess. Nor do I see 
any question of illegal enhancement which 
arises in view of this case, The learned 
District Judge gave relief to the defen- 
dants on a small point which related to 
Rg, 1-3-3 on account of mankhan, 

It was lastly argued that the Courts below 
were in error in giving damages to the 
plaintiff at 25 per cent. as s. 68 has 
been repealed by Act VIII of 1937 whic 
came into force on March 10, 1938. sot 

Mr. Syed Ali Khan on the other hand 
argues that asthe present suit was in- 
stituted -on September 23, 1937 the plain- 
tiffs’ right to’ claim damages was not 
affected by the latter legislation. He 
relied upon the decision of this Oourt in 
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Chhotan Singh v. Syed Shah Qasim Ghani 
(First Appeal No. 121 of 1938) disposed 
of on March 27, of this year where 
Rowland, J,, in delivering the judgment 
of the Bench dealt with the question which 
arose under s. 67 ofthe Bihar Ten. Act. 
It was pointed out by the learned 
Judge that : 

“Previous to that amendment the statutory rate 
of interest was 124 per cent. per annum. The 
amendment declares that ‘An arrear of rent 
shall bear simple interest at the rate of six and 
a quarter per centum perannum.' The amendment 
eame into force on December 29, 1937 and the decree 
of the Subordinate Judge was passed on December 
21, 1937 that is tosay, it was clearly a correct 
decree on the date when it was passed.” 

In the present case the decree was passed 
on July 16,1938 thatisto say, after the 
amendment came into force and, there- 
fore the decree was not a correct decree 
on the date when it was passed. Much 
reliance was placed by the learned Ad- 
vocate on the next observation in that 
judgment where it was observed: “The 
new 8,67 does not apply as it is not 
expressed to be retrospective”, In the 
present case however, I find that s. 68 
had been repealed on the date when the 
Court came to deliver this judgment. No 
litigant had any vested right in the pro- 
visions of s. 68. That section only gavea 
discretion to the Court that : 

“If, in any suit brought for the recovery of 
arrears of rent, it appears tothe Oourt that the 
defendant has, without reasonable or probable 
cause, neglected or refused to paythe amount 
of rent due by him, the Oourt may award tothe 
plaintiff, in addition to the amount decreed for rent 
and costs, such damages, not exceeding twenty-five 


per centum onthe amount ofrent decreed, as it 
thinks fit.”. 


. In my opinion that discretion has been 
taken away by the repeal of that section 
and the Court. inthe present case could 
not resort to'it as on the date of the 
judgment that section was no longer in 
existence. The Oourt ought to have 
proceeded under s. 67. I am bound by 
the decision of the Division Bench of this 
Court just referred to where it has been 
held that “the new s. 67 has no application 
as itis not expressed to be retrospective”. 
The new s. 67 wasintroduced by s. 9 of 
Bihar Act VII of 1927. It provides 
in the first sub-clause of s. 67 that “An 
arrear of rent shall bear simple interest 
at the rate of six and a quarter per 
centum per annum”. The old s. 67 provid- 
ed that: 

“An arrear ofrent shall bear simple interest at 
the rate of twelve (and a half) per centum per 


annum from the expiration of that quarter of the 
agricultural year in which the instalment falls 
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due (tothe date of payment orof the institution 
ofthe suit, whichever date is earlier)". 

I, therefore, order that in lieu of damages 
which have been granted by the trial 
Court at the rate of 25 per cent. a 
decree should be given to the plaintiff in 
terms of the old s. 67 by calculating simple 
interest atthe rate of 125 per cent. per 
annum from the expiration of that quarter 
of each agricultural year forthe rental 
of each of the years which are the subject 
of the present suit. The cffice will pree 
pare a modified decree on these lines. As the 
appellant has substantially failed in this 
appeal the appeal is dismissed with costs. 

5. Appeal dismissed, 

OUDH CHIEF GOURT 
Application No, 146 of 1937 
April 26, 1940 
ZIA-UL HASAN, AND YORKER, JJ, 

BAIJNATH AND ANoTHER—APPLIOANTS 

versus 
BISHWA NATH AND ANOTAERR— 
OpposiTe PARTY. 

Civil Procedure Code (Act V of 1908),0. XXI, r. 2 
—Whether contemplates inquiry into question whe- 
ther payment or adjustment had actually taken place 
as alleged. 

Order XXI, r. 2, Oivil P. O., does contemplate an 
inquiry by the Court to which an application is made 
underthat rule, into the question whether the pay- 
ment or adjustment had actually taken place as 
alleged. Rung Lall v. Hem Narain (4) and 35 Ind. 
Oas 70 (5), relied on. 


&pop, for revision of the order of the Oivil 
Judge of Lucknow, dated September 11, 
1937. 

Messrs, L. S. Misra and Rameshwar 
Dayal, for the Applicants. 

Mr. M, M. Lal, for the Oppcsite Party. 


` Judgment.—This is an application in 
revision undər s. 115, Oivil P. O., against 
the order of the Civil Judge of Lucknow 
ordering an application for recording an 
adjustment of a decree to be filed on the 
view that no inquiry is contemplated under 
the provisions of O. XXI, r. 2 of the Oode. 
Biswa Nath and Bhola Nath minor under 
the guardianship of Bishwa Nath obtained 
a compromise money decree against the 
present applicants Baij Nath and Onkar 
Nath, On March 11, 1937, the judgment- 
debtors made an application to the lower 
Court under the provisions of O. XXI, xr, 2 
stating therein that they had on various 
occasions paid part of the principal amount 
and interest to the plaintiff No, 1 and fur- 
ther that on Decamber 11, 1936, accounting 
had taken place between the parties and 
the said decree had been adjusted in this 


~ 
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principal amount remaining was only 


Reg, 35,000 and that out of the interest only 
Rs. 111 was payable upto the year 1937 aud 


that in future, interest would be payable 


at 12 annas per cent. per mensem instead 
of 14 annas percent, Notice was served 


‘on the decree-holders as required by the 


provisions of O, XXI,r. 2. In reply the 
decree- holders entered an oral denial of the 
adjustment. The’ matter then came up for 
consideration before the learned Oivil Judge 
who held that O. XXI, r. 2 (2) did not con- 
template an inquiry by the Court to which 
an application was made under that rule 
into the question whether the payment or 
adjustment had actually taken place as 
alleged. Order XXI,r.2 (2) provides that 
the judgment-debtor also may inform the 
Court of such payment or adjustment and 
apply to the Court to issue notice to the 
decree-holder to show cause, on a day to 
be fixed by the Court why such payment or 
adjustment should not be recorded as cer- 


tified; and if, after service of such notice, 


the decree-holder fails to show cause why 
the payment or adjustment should not be 
recorded as certified, the Oourt shall record 


‘the same accordingly. Sub-r. 3 provides 


that a payment or adjustment which has 
not been certified or recorded as aforesaid 
shall not be recognised by. any Court execute 
ing the decree. 

The learned Civil Judge did not refer to 
any case law onthe point but merely re- 
marked that he had read r.2 of O. XXI 
and had come to the conclusion that no 
inquiry is contemplated under this rule. He 


went on to remark :— 

- “So far as an adjustment is concerned, 8. 47.of the 
Civil P. O. is wide (enough) to cover the present 
case.” 


In our opinion this remark made by the 
learned Civil Judge is not based on sound 
grounds. It is true that the bulk of cases 


_in which applications under O. XXI, r. 2 


. appearance that the inquiry was made- 


have been inquired into have also been 


cases in execution so that they give the 


- under 8.47 butin view of the wording of 


l 


sub-r. 3 of r. 20f0. XXI itis clear that 
an execution Court is debarred from re- 
cognising a payment not certified or an 
adjustment not recorded, If this is the 
case, it would also follow that an execut- 


ing Court must necessarily be equally 


debarred from inquiring into such a pay- 


ment or adjustment, 
. The learned Counsel has put before us a 
-number of cases to support the proposition 


3 | BAINATH v. BISAWA NATA (OUDH) 
way that. out of the entire demand the 
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that an inquiry is contemplated by O. XXI, 
r, 2 but, as we have pointed out, in many 
cases ss for example Baga Mal v. Shib 
Pershad (A. I R.19280 Lahore, 334) (1). 
Ganga Dihal v. Ram Oudh (A. I. R. 192% 
All., 79) (2) and Maung Tin v. Ma Mr 
(A. I. R. 1928 Rangoon 62) (3) the issue is 
confused. On tke other hand the point has 
been clearly stated in Rung Lall v. Hem 
Narain (I. L,R. 11 Cal., 166) (4) in which 
it has been held that in determining under 
s. 258 of Act XIV of 1882 (the section which 
under the old Act corresponded to O. XXI 
r. 2) whether or no the cause shown by the 
decree-holder is suffcient, it is Incumbent 
upon the Court to investigate and decide 
any question of fact upon which the parties 
may not be egreed and that in such 
investigation the evidence may be given 
either orally or by affidavit. It was furthes 
held that the term “to show cause” does no! 
mean merely to allege causes, nor even tt 
make out that there is room for argumen} 
but both to allege cause and to prove it 
to the satisfaction of ths Court. This view 
was accepted and followed inthe Madra: 
High Court in Davud Rowther v, Parama 
swami Pillai (A. I, R. 1917 Mad., 409) (5 
in which case however the proceedings were 
actually in execution. In our. opinion ‘ir 


. view of the decision in the Calcutta case 


and of the considerations to which we‘haye 
drawn attention earliér there is no roop 
for doubt that O. XXT, r..2, Civil P. O, does 
contemplate on inquiry and the lower Oour' 
should have entered upon such inquiry. < 

The learned Counsel for the respondén 
has urged some points in regard to thi 
adjustment by compromise which the lowe: 
Court was asked to record but this argu 
ment merely raises a question which it wil 
be the duty of the lower Court to inquire 
into when the.case goes back toit. We art 
quite satisfied that by the order agains 
which this application is made, the learnec 
Civil Judge declined to exercise jurisdic 
tion vested in him by law. We according]! 
set aside the order and direct that the file 
be sent back to the lower Court to dispose o 
the application according tolaw. The ap 
plicants will get their costs of this applica 
tion. 

D. Order set aside. 


(1) A I R1930 Lah. 334; 120 Ind. Cas. 686; Ind. Ru 
(1930) Lah. 142. l 

2)A I R 1929 All, 79; 113 Ind. Oas. 760. 
aay AIR 1928 Rang. 62; 110 Ind. Cas, 123; 5: 


(4) 11 0.166, . 
AMD A I R1917 Mad. 409; 35 Ind. Oas. 70; 31 M L 
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GANGA PRASAD AND ANoTnER—DEgREE- 


HoLDERS— APPELLANTS 


Versus 
ITWARSINGH anv OTAERS—JUDGMENT- 


DRBTORS— RESPONDENTS 

0. P. Land Revenue Act (II of 1917), sa. 203, 
188 (2), 68 (5)—S, 203 kas nothing to do with rights and 
liabilities of proprietors as between themselves— 
Co-sharer parting with agricultural land and re- 
taining only proprietary share in village, if forfeits 
his right to house site in abadi—Lambardar is not 
landlord vis-a-vis his co-proprietors—Ex-proprietor 
‘transferring site and building in abadi and keeping 
acre or two of occupancy land—Palatial residence 
created by htm in abadi, whether preserved for him— 
Full effect must be given to entry, however, much, 
the vested rights are affected—Notice of entry— 
Definition of “land,” if applies to sites in abadi 
—Mortgagor losing right to occupy sir land by fore- 
closure, whether entitled to benefit of s. 49 (1) even 
tf land was declared sir after mortgage but before 
suit—Benefit, tf can be claimed in execution— 
Mortgage—Mortgage by conditional sale—Mortgagor’s 
title and right of possession, if lost on sate of 
mortgage, 

Section 203, C.P. Land Revenue Act regulates 
the rights of the proprietor of the mahal vis-a-vis 
the persons specified in s, 203 and has nothing to 
do with the rights and liabilities of the proprie- 
tors, when there are more than one, as between 
themselves. {p. 274, col. 1.] 

It is wrong to say that a co-sharer who parts 
with all his agricultural land and retains only a 
proprietary share in the village would forfeit his 
Tight to a house site in the abadi, however, long 
he may have been there and, however, palatial a 
residence he may have set up on it. {wbid.} 

In so faras the lambardar is deemed to be the 
landlord he is so vis-a-vis tenants only and only in 
so far as they hold land of him, This does not 
make the lambardar the landlord vis-a-vis his co- 
Propristors, except in so far ag one or more of 
them may happen to be a tenant of the whole pro- 
aed body and hold “land ” of them, {p. 274, 
col, 2. 

It is not the intention of the Legislature to pre- 
serye fo an ex-proprietor a palatial residence 
which he may have erected in the abadi in the 
past when subsequently he may have only an sere 
or two of occupancy land left to him, after he has 
himself transferred the site and the building on 
it -and reaped the full benefit of the proceeds. The 
Oourt may, however, if it is just and conveinent 
direct suspension of the operation of the decree 
for .a. short. period to give him breathing space in 
which tomake other arrangements: 48 Ind. Cas. 141 
(2) explained. [p. 277, sol. 1.] 


Once the entry becomes final, full effect must be 
given to its implications, however, much vested 
rights are affected. Section 68 (5) affords a locus 
penitentaic within which any person aggrieved can 
institute’ a civil suit for the cancellation of the 
entry, but if that is not done, no other remedy is 
available. Even if notice of these matters is not 
gent to mortgagees but on the other hand wide 
publicity is given to all settlement operations the 
Legislature deems this sufficient notice to all con- 
cerned, and it is not for the Courts to hold other- 
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wise. 147 Ind, Oas,{561 (8), referred to. [p. 278, col. 


The term “land” in O. P. Ten. Act and 
C. P. Land Revenue Oode does not apply 
to sites in the abadi because such sites 
are lst out for the purposes of constructing 
houses for the habitation of human beings and that 
that cannot be regarded as a purpose subservient 


to agriculture within the meaning of that defini- 
tion. Ghanshiam Singh Gupta, In re (©, relied 


on. [p. 275, col. 1.] 

Where a mortgagor loses hie right to occupy his 
str land as proprietor by means of foreclosure suit 
by mortgagee, he is entitled to the protection of 
s. 48 (D, O. P, Ten. Act, even if the land was 
declared to be sir after the date of mortgage but 
before the date of the foreclosure guit. 142 Ind. 
Oas. 693 (9), 76 Ind, Oas. 637 (10) and 151 Ind, Cas, 
1082 (LI), relied on. 

The benefit of s. 49 (1) can be claimed in execu- 
tion when the decree itself does not confer it. The 
right does not arise until the date of the loss, 
that is to say, until the date of the foreclosure 
decres. All that will pass to the derres-holder 
will be possession of the proprietary rights in the 
land subject to the occupancy rights which haye 
accrued in themortgagor’s favour. Sheikh Juman v. 
Durgaprasad, 8, A No. 517 of 1935, distinguished, (p. 
279, col, 1.) 

A mortgagor does not lose either his title or 
his right to possess on the date of the mortgage 
even where themortgage is by conditional sale. [p. 
280, col. 1.] 


F. A. from the order of the Court of the 
Additional District Judge, Bilaspur, dated 
November 8, 1935, 

„Mr. M. R. Bobde, for the Appellants. 

R. B. M. B. Kinkhede with Mr. A. R. 
Kulkarni, for the Respondent No. 1, 

Ex partz against Respondents Nos. Zand 3. 


Judgment.—This is a decree-holder’s 
appeal in objection proceedings in execu- 
tion. The objector is the judgment-debtor 
and is the respondent here. 

The appellant obtained a final decree 
for foreclosure against the respondent on 
June 26, 1935. Among the property fore- 
closed is the whole of the defendant's 
malguzart share in the village (twelve 
annas in extent), 24.65 acres of sir land, 
and a house in the abadi. The last two 
items form the subject-matter of the ob- 
jection and of this appeal, the respondent’s 
contention being that he having become 
the ex-proprietary occupancy tenant of the 
sir by reason of the foreclosure decree can» 
not be evicted ; and in respect of the house, 
that he now being entitled to a house 
site in the abadi under s. 203 of the 0. P. 
Land Revenue Act cannot be turned out of 
that either. 

We will take up the question of tha 
house first. At the date ofthe mortgage, 
the respondent was a co-sharer in the 
village, in fact he was the lambardar, 
but that makes no difference in the view 
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we take. He was therefore owner of the 
house and of the site, and in the absence 
of a contract with the rest of his co-sharers 
restricting his rights of alienation had as 
much right to dispose of both the house 
and the site as he had to dispose of the 
share itself, without consulting his co- 
sharers. The restrictions on transfer con- 
tained in s. 203 do not apply to him. 
That section regulates the rights of the 
proprietor of the mahal vis-a-vis the persons 
specified in s. 203 and has nothing to do 
with the rights and liabilities of the pro- 
prietors, when there are more than one, as 
between themselves. 

The first sub-section of s. 203 states that 
every person holding land in a mahal 
for agricultural purposes is entitled to a 
house site in the abadi free of rent. Now 
that is curious language to use of a 
proprietor, for one dces not usually speak 
of a proprietor holding his own land free 
of rent, but even if it be conceded that 
this sub-section is wide enough to cover 
such a person, the cther clauses leave us 
in no doubt, and of course the section 
which is a special section dealing with 
special customary rights, now made 
uniform and crystallised in a statute, must 
be read as a whole. 

Sub-section (2) states that such person on 
ceasing ‘to hold such land etc., shall fore- 
feit his right. That would mean, if the 
respondent's contention is sound, that a 
co-sharer who parts with all his agricul- 
tural land and retains only a proprietary 
share in the village would forfeit his 
right to a house site in the abadi how- 
ever long he may have been there and 
however palatial a residence he may have 
set up on it. Many malguzars who own 
no agricultural land have acquired, espe- 
cially of recent years, a sort of country 
residence to which they like to repair at 
intervals. If this contention is sound, they 
would icrfeit their rights to these sites, 
and also most of the money they have 
sunk in their buildings, for granting their 
right to take away the materials, though 
even that is doubtful once their right to 
occupy has ceased, the labour of erection 
and demolition would bea dead loss, as 
also the depreciation of the materiais. We 
do not think that the Legislature intended 
that such a result should ensue. 

We turn next to sub-s, 4 which we think 
is the crucial one so far as this point is 
concerned. It states that the proprietor of 
the mahal shall be entitled to allot sites 
in the abadi. Now who exactly is the pro» 
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prietor? In the absence of any special 
definition, it would of course mean the 
owner of the mahal if there was only one, 
or the whole body of owners if more than 
one. But there ure special definitions in the 
Act and so we have to see whether and 
how far they modify that fundamental con- 
ception. 

The act has a number of definitions 
which deal, in one way or another, with the 
word “prcprietcr’. But the only one ree» 
levant to the present purpose is the one 
given in 8. 2 (6). 

“lambardar means the proprietor of a mahal 


appointed to discharge the duties imposed upon & 
lambardar by this Act.” 


That is to say, when there are a num- 
ber of proprietors, one of them is selected 
by the requisite authority to discharge 
specified duties on behalf of the entire proa- 
prietary body. 

What those duties are to be found in 
s. 188 (1). They include several things 
grouped under three heads but do not in- 
clude the letting out of sites in the 
abadi. 

Section 181 deals with two things. The 
first sub-section deals with the duties of 
lambardars and the second with their 
powers. Since the letting out of house 
sites in the abadi has not been placed 
among the duties of lambardars, and since 
this clear cut distinction has been made 
between duties and powers, it is clear 
that the lambardar has no statutory 
authority to deal with house sites in the 
abadi so far as s. 184(1) and the defni- 
tion just given are Concerned. We must 
look elsewhere for that. 

We turn next to subes, (2). 
states that the lambardar 
“shall be deemed to be the landlord within 
ee of the Central Prov, Ten. Act, 
1 Ka 

When we turn to the definition of 
landlord given there, (it happens to be the 
same in the Act of 1920), we find him defin- 
ed as follows: 

“landlord means the person of whom a tenant 


holds land and to whom a tenant is, or but fora 
contract, would be liable to pay rent.” 


Therefore, in so far as the lambardar : 
is deemed to be the landlord he is so 
visarvis tenants only and only in so far 
as they hold land of him. This does not 
make the lambardar the landlord vis-a-vis 
his co-proprietors, except in so far as one 
or more of them may happen to-.be a 
tenant of the whole proprietary body and 
hold “land” of them, 


Now the words “tenant” and “land” have 


Clause (A) 
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not been used in their ordinary sense in 
the ©. P. Land Revenue and ‘Ten. Acts 
but have given special meanings by a 
number of definitions and clauses, which 
are peculiar to these Acts, one of them 
being that a tenant is a person who holds 
land of the landlord. 

Now what does the word “land” as used 
here mean? Does it include house sites 
in the abadi? We do not think it does. 
The word has not been defined in the 
Land Revenue Act but it is defined as 
follows in the present Ten. Act, (the defini- 
tion was the same in the old Act) :— 

“land which is let or occupied for agricultural pur- 
poses or or purposes subservient thereto and 


includes the sites of buildings appurtenant to 
such land." 


The Revenue Courts held in Ghanshiam 
Singh Gupta, In re (1), that this does not 


apply to sites in the abadi because such. 


sites are let out for the purposes of con- 
structing houses for the habitation of 
human beings and that that cannot be re- 
garded as a purpose subservient to agricu- 
lture within the meaning of that defini» 
tion, We think this is right though we 
have no doubt that had it not been for 
the special meanings assigned to thege 
words in the Land Revenue and Ten. Acts 
of this Province, that would probably not 
have been go. 

Agriculture was not defined in the old 
Ten. Act but is now defined in the present 
Act as including 

“(a) the raising of annual or periodical crops and 
garden produce ; 

(b) horticulture ; 

(c) the planting and upkeep of orchards: and 

(d) the reserving of land for fodder, grazing or 
thatching grass.” 

The only diference this has made to 
the law as then interpreted by the Courts 
in Nagpur is in respect of horticulture. 
Certain rulings of the: Judicial Oommis- 
sioner’s Court had doubted whether agri- 
culture included these purposes. The new 
Act makes it clear that it does, It is 
clear therefore that the building of a 
house in the abaai is not agriculture. Is it 
then a purpose subservient to agriculture ? 

Now we have no doubt that the build. 
ing of a house may in certain circum 
stances amount to that and in fact the 
definition itself says so, but the question 
is whether the building of a house site 
in the abadt amounis to a purpose sub- 
servient to agriculture. None of these 
definitions help us to solve that problem. 
We have therefore to look elsewhere. 


(1) 16 NLJ 277, 
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The Ten. Act deines a tenant as 
“a person who holds land of another person and 
is, or but for a contract would be, liable to pay 


rent for such land to such other person... 
eto.” 


If house sites in the abadi are “land” 
within the meaning of these Acts, then 
the moment a proprietor lets a person 
into possession under a special contract 
he would at once make him an occupancy 
tenant and would thereafter be unable to 
get rid of him or even to enforce the 
terms of his contract against him whatever 
they might be. 

But s. 203 (6) of the Land Revenue Act 
negatives this by enacting that 

“nothing in this section shall affect the terms 


of any contract and the holder of a site in the 
abadi,” 


And it is to be observed that the section 
carefully avoids the use of the term “land” 
when referring to sites in the abadi, 
Whenever it uses the word “land”, as it 
does in sub-ss, (1) and (2) it uses the 
term to mean land in the mahal which 
is outside the abadi, This matter will 
bə found discussed in Barway’s Ten, Act, 
2nd Edition, pp. 3l and 32. Therefore, we 
think, that the term “‘land” as used in 
these Acts does not include house sites in 
the abadi. 

Once that is accepted then it becomes 
clear that the lambardar is not the “lande 
lord” of the persons who hold these sites, 
within the meaning of s. 188 (2) (a) of 
the Land Revenue Act. It is to be observ- 
ed that s. 203 does not speak of the 
landlord but of the proprietor, and we 
think advisedly: for this reason. Tenants 
are notthe only persons entitled to house 
sites in the abadi free of rent: there are 
also agricultural artisans and labourers 
and the village watchmen. These persons 
do not necessarily hold their sites free of 
rent because of a contract, bul originally, 
because of custom, and now because of 
the statute. Therefore they do not fall 
within the definition of “tenant” given in 
the Ten. Act and consequently the pro- 
prietor is not their “landlord” within the 
special meaning given to this term in the 
two Actes, 

That leaves us then witb s. 188 (2) (b), 
This says that the lambardar shall 
“exercise the powers of the proprietors in 
matters relating to the village abadi...” 


The lambardar therefore derives his 
authority to act in the abadi from this 
part of the section, but he acts there on 
behalf of the proprietary body as its agent, 
and not because of some peculiar status 
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which places him above his co-sharers 
and gives him the right to dispose of their 
own Personal possessicns. He is not acting 
there as “the landlord.” He is deemed 
to be that cnly rista- vis tenants" in respect 
of “land” held of him, and for no other 
purpose, 

Now it is impossible to say that an 
agent can farm out his principal’s land 
to his principal, or to any one of them 
when there are more than one unless he 
is specially invested with such powers by 
statute. But we have seen that so far 
as the abadi is concerned, the lambardar 
is not the “landlord” but only an agent 
empowered by statute to do certain acts 
on bahalf of his principals, but not over 
their hands. 

The moment that is accepted then it 
becomes clear that s. 203 is not dealing 
with the rights and limitations of the proprie- 
tors as between themselves, but with the 
rights of the persons specified in subes, (1) 
(which on this hypotkesis is limited to 
persons who have obtained house sites from 
“the proprietor” and cannot include the 
proprietor himself) vis-a-ris the proprietors, 
and that being so, the restrictions in the 
section on transfer do not apply to the pro- 
prietors, 

_ Historically also this is so. It must be 
remembered thats. 203 merely reproduces 
with modifications what originally were the 
village customs recorded in the wajib-ul- 
arz. Of course the new Land Revenue 
and Ten. Acts have radically altered the 
old ccnceptions of certain terms, but for 
all that e, 203 substantially crystalises 
in a statute and unifies a series of village 
customs originally recorded in the wajib- 
ul-arz, 

Now the history of the wajib-ul-urz is 
this. In the sixties proprietary rights were 
conferred upon malguzars but they were 
not the fee simple rights known to English 
lawyers; in fact the term is sometimes 
quite unknown to them. The following 
paragraph from our decision in Thakur 
Laxmansingh v. Durgapershad, First Appeal 
No. 177 of 1933 where this matter 
has been discussed at length will explain 
the position. 

“It is to be observed that the term proprie- 
tary right is not used by English lawyers and 
Baden Powell suggests in his Land Tenures of 
British India Vol. I, p. 217 that it was used 
because Govt. rarely acknowledged anything like 
a complete unfettered right vested in any one per- 
son, But however that may be, this much is 
ertain, that the “proprietor” does not possess the 
ire bundle of interests which in the aggregate 

up a complete or absolute estate but only 
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some of them, the remainder being enjoyed by 


other persons such as “tenants’’ “inferior proprietors’’ 


“tenure holders” and the like; also there: is the 
obligation to pay land revenue to Govt. and the 
reservation by Govt. of its rights in mines and 
quarries and in large tracts of uncultivated forest. 
The tenure is therefore not thefee simple of English 
Law." 


These rights which were carved out of 
the fee simple were entered in the wajib- 
ul-arz or village administration paper 
which thus embodied not only the village 
customs but also the conditions on which 
the malguzars were to hold their villages in 
“proprietary” riguts, It regulated the rights 
as between the malguzars taken as a 
body on the one hand, and as between 
Govt. and the tenants and other inhabi- 
tants of the village on the other. Originally 
all interested had to sign this document, 
but in some places the lambardar alone 


-signed on behalf of the whole proprietary 


body. See Baden Powell’s Short Account 
of the Land Revenue and its Administrae 
tion in British India, 2nd Edition, p. 194 
Note 1, This cumbrous method of requiring 
countless sigaatures (see s. 80 of the 
old Land Revenue Act) was abolished by 
the present Act, and in its place was 
substituted the present system which pre- 
sumes the correctness of these entries, the 
aggrieved parties being given rights of 
appeal in the revenue Courts and also an 
opportunity of contest in the Civil Courts. 
But the point is this: lambardars frequently 
signed the wajib-ul-arz on behalf of the 
whole proprietary body. They could hardly 
have done this if the wajib-ulearz was 
intended to regulate the rights and liabili- 


ties of the malguzars inter se. If that had. 


been the case the signatures of all would 
have been necessary. Therefore whether the 
question is viewed in its historical per- 
spective or as a pure matter of construc- 
tion, the conclusion is, we think the same. 

Now once it is established that the 
respondent, as one of the proprietors 
owned his house and the site on which 
it stood, and that he had every right to 
transfer it, it is clear that having done 
s0 he cannot resist the implications of 
his act unless the Legislature or some special 
law protects him. Section 49 of the Ten. 
Act does not help him because it does 
not relate to abadi sites, nor doess. 203 
of the Land Revenue Act because it does 
not preserve to a proprietor entitled to 
transfer the fruits of the property trans 
ferred by reason of the transfer. 


It was argued that it is the policy of 
the Legislature to give every agriculturist, 


a 
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whether a proprietor or not, a place to 
live In 80 as to enable him to carry on 
his agricultural operations and that until 
another suitable site is found for him he 
cannot be turned out of the one he already 
occupies. We can only gather the intention 
of the Legislature from the language it 
employs and when we find in s. 203 (6) 
that the holder of a site in the abadi 
can effect a transfer with the proprietor's 
permission by the simple expedient of 
entering into a contract with him, the 
argument loses much of its force. More- 
over, when as here, the respondent himself 
would be the oneto givesuch permission, 
he can clearly not be heard to say that 
he did not consent to his own transfer. 
We can hardly think that the intention 
of the Legislature was to preserve to an 
ex-proprietor a palatial residence which 
he may have erected in the abadi in the 
past when ncw he may have only an acre 
or two of occupancy land left to him, 
after be has himself transferred the site 
and the building on it and reaped the 
full benefit of the proceeds. 

We do not see how he can be in a 
better position than a tenant who transfers 
his site with the consent of the lambardar, 
a thing which the Act permits. He may 
be, and indeed is, entitled toa fresh site 
and it may be just and convenient in 
most cases to direct suspension of the 
operation of the decree for a short period 
to give him breathing apace in which to 
make other arrangements, but we can find 
no justification for bolding that that permits 
him to break a contract which the law 
has parmitted him tomake. If the inten- 
tion was to give him special protection in 
this behalf it would have been given in 
express terms. In the absence of any such 
limitation full effect must, we feel, be given 
to the transfer. 

We have dealt with this at length 
because of a decision in Narayan Ganesh 
Ghatate v. Baliram (2), which is often cited 
as authoritative in these matters. That 
case went up to their Lordships of the 
Privy Council but only in respect of the 
ex-proprietary occupancy land and not in 
respect of the houses in the abadi. 
Therefore though the judgment of this 
Court was upheld by their Lordships, this 
question was not before the Board and 
the decision on this point remains a decision 
of ‘the Judicial Commissioner’s Court. 

(2) 14 N L R 165. (174); 48 Ind. Oas. 141; AIR 
1918 P O 84; 45 I A 179; 46 O 76; 24 M LT 345; 


28 .O LJ 447; (1918) M W N 885; 23 Ọ W N 297; 21 
Bom. L R 53 (P 0), 
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We do not think itis of assistance here 
because the present Land Revenue Act 
was not then in force, The decision was 
given in the year 1910 in respect of a 
contract of February 1905 and rested upon 
provisions contained in the wajib ul-arz, 
the provisions of which have not been 
placed before us. But even if they were 
generally similar to those of s. 203 the 
matter would not be carried much further 
because of the special technical signific- 
ance of the terms “proprietor,” lambardar 
and “landlord” and land in the present Acts. 
The old conception of these terms has 
been radically altered by the present Land 
Revenue and Ten, Acts. One illustration 
will suffice. 

The definition of lambardar given in the 
Land Revenue Act of 1881 is that he is 
represent the 
proprietary body “in its relations with the 
Govt."”: Beyond that no statutory recogni- 
tion was afforded him and he was merely 
looked upon as sort of customary agent 
of the proprietary body, See Dina v. 
Bishambhar Singh (3). One result of this 
was that his powers, except in his dealings 
with Govt. could be withdrawn and the 
proprietors could, when they so chose, 
appoint another man, not the lambardar, 
and not even a proprietor, to represent 
them in all matters unconnected with 
Govt. See Haijnath v. Raghunath (4). 
Also, that when there were more lambardars 
then one, the consent of all had to be 
obtained to invest their action with validity 
unless the proprietors made some express 
or implied arrangement to the contrary: 
Ganpatsao v. Pandurang (5). Now, he 
has to discharge the duties of the pro- 
prietors in some matter, is deemed to be 
“the landlord” in others, and is a statutory 
agent who cannot be removed except by 
the Revenue authorities and whose powers 
cannot be abrogated in still others. There- 
fore a ruling based upon conceptions s80 
fundamentally different to the ones now 
prevalent cannot assist us in construing 
the meaning of expressions vested with 
the especial technical significance given to 
them for the first time by the Act of 
1917. 


Narayan Ganesh. Ghatate v. Baliram (2) 
was distinguished by one of us along these 


(3) 11 NL R 164, (168); 31 Ind. Oas. 464; A IR 
1915 Nag. 125 


(4) 10 N L R 93; 26 Ind. Cas. 608; A I R1914 Nag. 


qd. 
(5) 12 N L R 24; 33 Ind. Oas. 758A I R1915 
Nag. 4l, 
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lines in Ramadhin v. Seth Sheodutt Rai (6), 
and by a Division Bench which upheld it 
in Dukhuram v. Khanderao (7), We think 
therefore that it can be accepted that the 
view taken in Narayan Ganesh Ghatate v, 
Baliram (2} as regards house sites in the 
abadi is now obsolete because of the change 
in the law effected by the Legislature. 

Tbe appeal consquently succeeds so far 
as the house and the house site are con- 
cerned. Possession of this will be given 
to the appellant. But since the respondent 
is entitled to a house site of reasonable 
dimensions conscnant with his present 
status as an ex-proprietary occupancy tenant 
of 24.65 acres of land, we direct suspension 
of the operation of this decree for a period 
of three mcnths to enable him to make 
cther alrangments fcr himself. We make 
it clear hcwever that this will not entitle 
him to remove sny portion of the materials 
of the house. They became the property 
of the appellant along with the site and 
the building on the date of the fore- 
closure. We also make it plain that we 
are exercising here a purely discretionary 
power which cannot be elaimed as of 
right; and in suitable cases it may be right 
to place the judgment-debtcr upon terms 
Buch as payment of rent, or compensation 
for use and cccupation, in the interval. We 
do not doso here because no terms have 
been suggested and we donot know what 
the rent is likely to be except that it cannot 
be much ard sonct worth while enquiring 
about further. 

We turn now.io the question of the land. 
The difficulty here is that it was not sir 
at the date of the mortgage. It was con- 
verted into sir after the mortgage but be- 
fore the institution cf the suit. A seecnd 
difficulty is that this maiter was not 
brought to the notice of the Court which 
passed the decree with the result that the 
decree was paseed cn the assumption that the 
land was khudkast and tke respondent has 
Leen directed to deliver possession of it to 
the appellant. 


The first point taken on behalf of the 
appellant cn this part of the case is that 
any rights conferred upon the mortgagor 
subsequent to the morigage must be subject 
to the mortgage and that the mortgagee 
cannot be prejudiced by subsequent events 
to which he was not a party, 

This is no dcubt the normal rule but here 

(6) 180 Ind. Oas. 690; A I R1938 Nag. 544; 1938 
N L J 445;11 RN 389 


(7) I L R (1939) Nag. 59:18) Ind. Oas. 577; AIR 
1929 Nag. 88; 1939 N L J9; 11 R N 478, 
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a statute has inlervened and so the rights 
of both sides are subject to its provisions. 
Section €8 of the O. P. Land Revenue 
Act empowers the Settlement Officer (and 
gs. 106 (c) the Deputy Commissioner when a 
settlement is not in progress) to record land 
as sir and, subject to s. 68 (5), makes the 
entry conclusive, Therefore once the entry 
becomes final, full effect must be given to 
itssimDlications however much vested rights 
ars affected. Section 68 (5) affords a locus 
pentteniaie within which any person aggrieve 
ed can institute a civil suit for the carcel» 
lation of the entry, but if that is not done, 
no other remedy is available. It is true 
notice of these matters is not sent to mort- 
gagees but on the other hand wide publicity 
is given to all settlement operations and 
if the Legislature deems this sufficient 
notice to all concerned, it is not for the 
Courts to hold otherwise, See in this rese 
pect Bholu v, Seth Chhajjulalsa (8). 

This question has been debated in the 
Judicial Oommissioner’s Court in Rajeshwar 
v. ftukhma (9), Bhimraja v. Mukundtlal (10) 
aad Vishwanath v. Jagannath (11), and in 
each case the fact that the land was dee» 
clared sir between the date of the mort- 
gage and that of the suit was held not to 
matter, and so the protection afforded by 
s. 49 of the O. P. Tenancy Act was given 
to the ex-proprietor. 

That section, in our opinion, admits of 
no doubt. It is in these terms : 

“Notwithstanding any contract to the contrary . 
...+ 8 proprietor who..loses...his right to 
occupy any portion of his str land as a proprietor 


shall, at the date of such logs, become an occupany 
tenant of such sir land.” 


The mortgage cannot, we think, be placed 
higher than an express contract to the con- 
trary, and there can be no doubt that the 
right to cccupy as a proprietor is lost at the 
date of foreclosure, Oonsequently, follow- 
ing these decisions, we hold that the res- 
Pondent is entitled to the benefits con- 
ferred upon him by s. 49 (1). 

We observe, however, that this position 
is not, in our opinion, satisfactory even 
from the point of view of the agricultural 
community. It permits a mortgagor here 
and there to gain and, as a consequence, 
a mortgagee to lose, But this sort of unfair 
result can be and is reflected in a general 
raising of interest rates. The very high 

(8) 30 N L R109, (110); 147 Ind. Cas, 561; AT R 
1933 Nag. 378; 6 R N 128. 

(9) 29N L R142; 142 Ind. Oas. 603; A I R 1933 
Nag. 104; Ind. Rul. (1933) Nag. 127. 

(10) A I R i924 Nag. 155; 76 Ind. Oas. 637. 

(11) 17 N LJ 100; 151 Ind. Cas. 1062; A I R1934 
Nag. 241; 17 N LJ 100; 7R N 79. 


1940 


rates of interest required by money-lenders 
in India’ are, bearing in mind the usual law 
of supply and demand, necessary. We 
speak of course of reasonable rates such as 
10 per cent, Such a rate is more than 
double what is charged in England (4-45 per 
cent.). The reason doubtless is that the 
risk is higher. It is higher because of the 
law to a large extent. The emergence of a 
minor, the peculiarities of the joint family 
system, the statutory intrusion of provi- 
sions such as we have been examining are 
all factors which make it necessary, if the 
money-lender is to make his business pay, 
to charge higher rates than would otherwise 
be necessary. We consider that this parti- 
cular risk could and should be eliminated 
by giving notice to persons whose rights are 
affected before land is converted from 
khudkast to sir, 

The next question is this: can these 
benefits be claimed in execution when the 
decree itself does not confer them? ‘This 
was resolved in favour of the judgment- 
debtor in Vishwanath v, Jagannath (11), 
and we think rightly, The right does not 
arise until the date of the loss, that is to 
say, until the date of the foreclosure decree. 
Consequently we cannot see how a person 
can be compelled to claim it (however much 
it may be desirable in his own interests to 
do so) in advance before it has accrued, 
It accrues automatically in the passing of 
the final decree and as a result of that 
decree, Consequently the earliest stage at 
which it ought logically to be put forward 
is as an objection in execution. In all 
these matters the rule of “might and ought” 
obtains. It is not only that which might have 
been claimed which has to be considered but 
that which ought to have been claimed, and 
as we say, we find it impossible to say 
that a right which has not accrued ought 
to be claimed until it actually comes into 
existence, 

That also answers the next objection, 
namely, that as the decree directs delivery 
of possession, the executing Oouri has no 
option but to obey. Under s. 74 and 
O. XXI, rr. 97 and 9s of the Civil P. O., the 


judgment-debtor is entitled to resist execu. 


tion for any just and sufficient cause; and 
we cannot see what juster cause there can 
be than that a statute ordains that on the 
passing of the decree the rights which. the 
judgment-debtor claims are to spring into 
existence. The decrce in such a case must 
be read subject to the statute. Therefore 
all that will pass to the decree-holder will 
be possession of the proprietary rights in the 
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land subject to the occupany rights which 
have now accrued in the respondent's favour. 
The appeal as regards this is dismissed. 

After we had heard arguments, and afte: 
the above portion of the judgment had 
been partially written in draft, but before 
judgment was delivered, the learned 
Counsel for the decreesholder appellant 
drew our attention to a decision of 
Pollock, J., in Sheikh Juman v. Durga- 
prasad, S. A, No. 517 of 1935 and said that 
it might throw a new light on this difficult 
question. In these circumstances we 
thought it right to rehear Oounsel on 
this one point. Having done so we are of 
opinion that the decision of Pollock, J. has 
no application to the facts of this case. 

The facts there, in so far as they are 
relevant here cau be stated as follows, A, 
the owner of a patti in a malguzarz village 
which had sir and khudkast lands appertain- 
ing to it, agreed to sell the patti together with 
the lands comprised init,to B excluding 
however the “cultivating rights in the sir”. 
We will call these khudkast fields X and Y 
and the sir land Z. This agreement was 
made on August 1, 1922. 

After this, and in defeasance of the 
above agreement, A sold the same property 
to C on December 6, 1928, C took with 
notice of the prior agreement in favour of 
B. B thereupon sued A and C for specific 
performance and obtained a decree on 
June 21, 1930. 

Some time before this, namely on 
March 15, 1929, though whether before or 
after B's suitis not clear, (we will assume 
in the appellant’s favour that it was before 
the suit), khudkast field X was declared sir 
by the Settlement Officer. 

After the decree B was given formal 
possession of the property “excluding the 
cultivating rights in the sir” and according 
to the judgment of the lower Court in that 
ease B wasnoi placed in khas possession 
of X which by then had been declared 
sir. But in spite of that B took actual 
cultivating possession. 

C therefore sued B for the recovery of 
possession. Pollock, J. decided (1) that in 
circumstances like these B's title takes 
effect from the date of his prior agreement 
(in that case August J, 1923) and that 
therefore (2) A the vendor had no title left 
in him which he could transfer toC after 
that date; consequently (3), C took without 
title and was a trustee for B and so could 
not withhold possession from him. 

With that we entirely agree. Not only is 
it clear from illustration (g) tos 3 of the 
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Specific Relief Act and from s. 91 of the 
Indian Trusts Act, both of which have been 
referred to by the learned Judge, but it 
also follows from s. 27 (a) of the Specific 
Relief Act read with the illustrations to it, 
particularly the second. 

Pollock and Mulla, in their learned coms 
mentary on the Specific Relief Act, 6th Edi- 
tion, p. 815 explain that 

“The rule is a consequence of the equitable 
doctrine which regards a purchaser as acquiring 
as soon as the contract is complete, the rights of 
an owner against the vendor and all persons not 
being purchasers for value without notice of the 
contract, and not claiming under an independent 
title adverse to the vendors.” 


This is also the decision of the Calcutta 
and Bombay High Oourts in Jahar Lall 
Bhutra v. Bhupendra Nath Basu (12) and 
Gangaram v. Laxman Ganoba (13), both of 
which have been cited by Pollock, J. It is 
clear that on this view B is deemed inthe 
eye of the law’ to have obtained title as 
against C from the date of the agreement 
and that consequently O's title was entirely 
displaced as against B, 

If his title was displaced from tho date 
of the prior agreement, then so also was his 
right to possess, and consequently, when 
tbe land was declared sir C had neither 
title nor a right to possession as against B, 
In the eye of the law he never had either 
right as against B, or if he did, then both 
must be deemed to have been lost from the 
date of the agreement, That being so C 
could clearly not claim the benefit of g, 49 
of the Ten. Act and resist B's right to 
possess the land. That section can only 
operate on sir land, and can only enure for 
the benefit of the person who was the pro» 
prietor of the land at the date when the 
loss occurred, and on this hypothesis C was 
never a proprietor so far as B was ecncern- 
ed, and in any event must be deemed to 
have lost his right to possess before the land 
became sir. - 

It is to be observed that A does not 
come into the picture at all in Pollock, J.'s 
case except incidentally, and we say noth- 
ing here about his rights in a case of that 
kind; all we decide hereis that the decje 
sion of Pollock, J. has no application to the 
facts of this case because a mortgagor does 
not lose either his title or his right to 
possession on the date of the mortgage. It ig 
also to be noted that Pollock, J. took the 
same view as we are taking in a mortgage 


- (12) 49 C 495; 67 Ind, Oas. 108; A I.R 1992 Cal, 
412; 340 LJ 79, 

(18) 40 B498; 37 Ind. Oas. 360; AIR 1916 Bom, 95; 
1E Bom. L R 455, 


DURAISWAMI REDDIAR V. SECRETARY OF STATA (MADR.) 


189 I O 


case, namely Vishwanath v. Jagannath (11) 
to which we have already referred.. 

It was argued that a mortgagor does lose 
his title, as also his right to possess, from 
the date of the mortgage when, as here, 
the mortgage is by conditional sale, and 
reference was made to s. 58 (c) of the 
T. P. Act. But the opening words of that 
clause furnish the answer : 

“when the mortgagor ostensibly sells the 
mortgaged property.” 

The stress is on the “ostensibly”. It 
means Clearly that when on the face of the 
deed he purports tosell but in reality has 
no intention of doing so, and the conditions 
are such that thelaw infersa transaction 
of mortgage from the words of ostensible 
sale. It is too late in the day to suggest 
that the full proprietary title passes on the 
date of the mortgage in such “cases, and 
still less to urge that the right to possess is 
also lost unless the mortgage is possessory. 

We are of opinion therefore that s, 49 
(1) of the O, P. Ten. Act applies, and that 
the judgment-debtor respondent became 
the ex-proprietary occupancy tenant by 
reason of the foreclosure decree, and that he 
is therefore entitled to resist the decree: 
holder's claim to khas possession of the land 
now in dispute, 

As regards costs, the trouble has arisen 
because of the respondent’s omission to 
inform the trial Court about the fact that 
subsequent to the mortgage the lands in 
question here were converted into sir. 
Therefore we direct that the appellant will 
obtain his full costs here andin the Courts 
below. The lower Court's decree will be 
modified accordingly, 


N. Appeal allowed, 
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VETSUS 
SECRETARY or STATE AND oTagrRg— 
RESPONDENTS 

MadrasġHereditary; Village Ofices Act (III of 
1895), ss. |13, 21—Suitby plaintiff that he is legally 
appointed Munsif and. that act of Board of Revenue 
in turning him out is invasion of his legal right 
—Civil Court if can entertain it—Power of Board 
in such matters to interfere with orders of subor- 
dinates, where statute provides different remedies 
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for rectification of error—Government of India Act, 
1919, (9 Æ 10 Geo. V, Ch. 101), s. 107--Orders by 
subordinate authority under staiutory powers— 
Statute providing machinery for modifying it— 
High Court, if can interfere in revision. 

Where the position taken up by the plaintiff in 
& suit is that he is the legally appointed Village 
Munsif, that there has heen no legal appointment 
of defendant and that the act of the Board of 
Revenue in trying to turn out the plaintiff from the 
office which he still holds and to put defendant 
into his place is an unwarranted invasion of the 
plaintiff's legal rights, the suit is one which the 
Civil Court has jurisdiction to entertain, 

The general powers of superintendence under, 
s. 5, Mad. Board of Revenue Regulation do not 
authorize the Board of Revenue to arrogate to itself 
a power of interference in revision or in second 
appeal from astatutory order, when machinery of 
the statute itself confers no such power and con- 
templates the utilization of another remedy which 
is accessible to the person aggrieved, more espe- 
cially in a case in which the consequences of any 
error are purely personal to the rival claimants. 

Consequently the order of the Board of Revenue 
purporting to act in second appeal or revision and 
to decide a matter (the appointment of Village 
Munsif by Collector) which according to the machi- 
nery of the Act should be decided by a suit under 
s. 13 of Act IlI of 1895, is an illegal attempt to 
invade the vested rights of the plaintiff and the 
plaintiff has a remedy by way of a suit for a 
declaration of his right to the office and for an 
injunction restraining the defendants from inter- 
fering therewith. 

Obtter.—Under s. 15, Charter Act, or s. 107, 
Govt. of India Act, 1919, the High Oourt has no 
power in revision to set aside an order, which can 
be modified by another machinery prescribed by 
statute merely because that order is in the High 
Oourt’s opinion, ill-advised or erroneous. Its gene- 
ral power of superintendence is, always restricted 
to the exercise of that power in judicial matters 
to interference in cases of grave dereliction of duty 
for which no other remedy is available and which 
would have serious consequences if not remedied, 


S.. A. against the decree of the Sub- 
sudege, Cuddalore, in A. 8S. No. 105 of 


Messrs. K. Bhashyam Ayyangar and T, R. 
Srinivasan, for the Appellant. 


Messrs. B. Sitarama Rao (Govt, Pleader) 
and V. Krishnamachari, for Respondents 
Nos. 1 and 2 respectively. 


Judgment.—This appeal is preferred 
by the plaintiff in a suit brought by him 
for a declaration that he is the legal bolder 
of the office of village headman in a Govt, 
Village aud that the appointment of defen- 
dant No. 2 in pursuance of the order of 
the Board of Revenue is illegal snd for 
‘Testraining the Govt. and defendant No. 2 
from interfering with his enjoyment of the 
office. The facts are notin dispute. When 
the vacancy to the office occurred, thé 
plaintiff was actually doing the work as 
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a deputy. Defendant No. 2 is the son of a 
former dismissed occupant of the office and 
a cousin of the last actual holder of it. 
Both the Revenue Divisional Officer and the 
District Oollector held that the plaintiff 
had a better claim to the office and the 
plaintiff was accordingly appointed and 
entered upon the duties of the office, I 
am infozmed that he is still the incum- 
bent of the office getting the work dcne 
through a deputy. Against the Collector's 
order, defendant No. 2 preferred what was 
called a second appeal to the Board of 
Revenue and the Board of Revenue passed 
an order, Ex. D, tothe effect that it was in 
accordance with the spirit, if not with the 
letter of the Act that defendant No. 2's 
claims should be preferred to those of the 
plaintiff who if not an absolute stranger, 
had very much weaker connexion with 
the office. The Board proceeded to make 
a reference to the plaintiff as one not 
likely to do the work himself and 
observed: 

“The Board does not want a man of the plain- 


tiffs type and considers it equitable to appoint 
defendant No. 2 to the office,” 


Defendant No. 2 was accordingly ap- 
pointed. It has been held by both the 
Courts below that this is a suit relating 
toa claim to succeed to an office covered 
by the provisions of s. 13 and therefore 
under s 21, Mad, Act III of 1895, the 
jurisdiction of the Oivil Court is ousted. 
It seems to me that this view of the case 
is erroneous. If the order passed by the 
Board of Revenue was one which the Board 
was legally competent to pass, then un- 
doubtedly there would be an appointment 
of defendant No. 2 to the office and aclaim 
by anyone else would be one which should 
have been brought by a suit unders, 13 
in the Revenue Oourt. But the position 
taken up by the plaintiff in tha present 
suit is that he is the legally appointed 
Village Munsif, that there has been no 
lega] appointment of defendant No. 2 and 
that the act of the Board of Revenue in 
trying to turn out the plaintiff from the 
office which he still holds and to put defen- 
dant No, 2 into his placa is an unwarranted 
invasion of the plaintiffs legal rights. If 
that case is made out, it is certainly not a 
case in which the plaintiff sued to establish 
his right to, succeed to an office or to get 
the emoluments of an office. He already 
occupies the office and is still drawirg its 
emoluments through his deputy. In fact the 
plaintiff's case is that having legal posses- 
sion of the office, he seeks to avert a 
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threat to that possession by the unlawful act 
of a powerful body. That, in my opinion, is 
a suit which the Civil Courts have jurisdic- 
tion to entertain. 

The only question therefore is whether 
the order of the Board of Revenue on this 
‘so-called second appeal by defendant No, 2 
is a legal order which would have the 
effect of putting the plaintiff in the posi- 
tion of one seeking to establish his right to 
succeed to an office, or is it an unlawful 
attempt to invade the established rights 
which the plaintiff has already acquired. 
The scheme of Act III of 1895 is that when 
there is a vacancy to an hereditary office, 
.the Collector shall fill that vacaney in 
accordance with the rules of primogeniture 
and that any dissatisied claimant shall 
have the remedy of a suit before the 
Collector to establish that he has a better 
right. The powers cf the Collector are in 
fact wielded in the first instance by the 
^ Revenue Divisional Officer by virtue of a 
delegation under the Subordinate Collectors’ 
Regulation VII of 1928, which expressly 
provides that the orders of the Subordinate 
Collector under the powers so delegated 
shall be subject to a revision by the 
Oollector and that the Collector shall have 
the power to confirm or modify or annul 
those orders. It has been held in Srinivasa 
Iyengar v. Jagannatha Iyengar (1) that this 
power of the Oollector to modify the 
order of a Subordinate Collector is not in 
conflict with the machinery of Act III of 
1895; so that in effect there isa right of 
appeal to the District Collector from the 
order of the Subordinate Collector passed 
under s. 10 of that Act. 

The only power which can be claimed 
by the Board of Revenue is based ons. 5, 
Board of Revenue Regulation I of 1803, 
whereby the Board is given authority to 
superintend and control all persons em- 
ployed in the executive administration of 
the public revenue. Jt is contended on the 
analogy of decisions relating to the High 
Court's powers of superintendence under 
s. 15, Charter Act, and s. 107, Govt. of 
India Act, 1919, that this power conferred 
on the Board by s. 5, Board of Revenue 
Regulation, includes a power to set aside 
orders of a subordinate authority, passed 
under statutory powers which in the 
Board's opinion, are erroneous. In the first 
place I must observe that I am not aware 
of any decision which has gone so far ag 

(1) 48 L W 289; 181 Ind. Oas. 921; (19388) M W 


N 240; AI R 1938 Mad. 903 (1938) 2 M LJ 488; 
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to say, under s. 15, Oharter Act, or s. 107, 
Govt. of India Act, 1919, that the High 
Court bad the power in revision to set 
aside an order, which could be modified by 
another machinery prescribed by statute 
merely because that order was, in the 
High Oourt’s opinion, ill-advised or errones 
ous. Decisions relating to the High Court's 
powers under its general power of superin- 
tendence have, so far as I am aware, always 
restricted the exercise of that power in 
judicial matters to interference in cases of 
grave dereliction of duty for which no 
other remedy is available and which would 
have serious consequences if not remedied, 
There is no suggestion in the Board’s 
order in this case that the grounds for 
its decision are any more thana difference 
of opinion with the Collector as to the legal 
rights of the two rival claimants and the 
desirability of one rather than the other as 
a Village officer, 


I do not wish to say anything which 
might be taken as indicating that in no 
circumstances can the Board of Revenue 
by virtue of its powers under s. 5 of the 
Board of Revenue Regulation set aside a 
statutory order of its subordinate in the 
case of a gross error attended by serious 
consequences for which no other remedy 
is provided by law. But I am emphatically 
of opinion that these general powers of 
superintendence did not authorize the 
Board of Revenue to arrogate to itself a 
power of interference in revision or in 
Second appeal from astatutory order, when 
machinery of the statute itself confers no 
such power and contemplates the utilization 
of another remedy which is accessible to 
the person aggrieved, more especially 
in &a case in which the consequences 
of any error are purely personal to the 
rival claimants. So far as I am aware, there 
is no decided case in which it has been 
recognized that s. 5 of the Board of 
Revenue Regulation gives to the Board of 
Revenue the power to set aside a statutory 
order passed by one of itssubordinates in 
cases where the statute provides a different 
machinery for rectifying any error. The 
decisions in Subba Rao v, Secretary of State . 
(2) and Secretary of State for India v., 
Subba Rao (3) though not precisely on 


(2) 58 M L J 698 124 Ind. Oas. 136; A I R 1930 
Mad. 349; 31 L W 113; Ind. Rul. (1930) Mad 
0 


600. 

(3) 56 M 749; 144 Ind. Cas, 400; AIR 1933 Mad, 
618; 65 M L J 186; Ind. Rul. (1933) Mad. 389; (1933) 
MW N61; 38 LW 155, i 
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this poiat, do at least indicate that the 
powers of the Board of Revenue under s. 5 
of this Regulation must be read sudject 
to the statutory delimitation of their 
subordinates powers found in other laws, 
Authority for the view that when a village 
officer lawfully appointed, has been uo- 
lawfully threatened with ejection by an 
official act, he can maintain a suit to protect 
his right of office, may be found in the 
Case reported in Venkata Raghaviah vV. 
Chenchu Subbiah (4). In my opinion the 
order of the Board of Revenue purporting 
to act in second appeal or revision and 
to decide a matter, which according to the 
machinery of the Act should have been 
decided by a suit under s. 13 of Act III 
of 1895, was an illegal attempt to invade 
the vested rights of the plaintiff aud the 
plaintif has a remedy by way of a suit 
for a declaration of his right to the office 
and for an injunction restraining the 
defendants from interfering therawith, 

The appeal is therefore allowed with 
costs throughout and there will be a decla- 
ration declaring that the plaintif is the 
legal holder of the suit office and restrain- 
ing the defendants by a permanent in- 
junction from interfering with the plain- 
tif's enjoyment of that office, except in 
accordaice with the law. Leave to appeal 
refused. 


N.*D, Appeal allowed. 


(4) 33 L W 294; 136 Ind. Oas. 38; A I R 1931 Mad. 
502; Ind. Ful. (1932) Mad. 246, 
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BALWANT KASHIRAO DESHMUKH 
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Civil Procedure Code (Act V of 1908), O, XXI, 
r. 93, 38. 47, 144, O, III, r. 4—Order under O. XXI, 
r. 93 directing judgment-creditor and not his 
assignee to make refund to auction-purchaser— 
Appealability of—S. 144, applicability to auctiun- 
purchaser—Money accepted by Pleader on behalf of 
client and credited towards his private use with 
authority of client—Payment whether to Pleader 
within meaning of O. XXI, r. 93— Pleader engaged 
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in suit—Vakalatnama not cancelled—He continues 
to represent party tn executton—During execution 
proceedings decree-holder assigning his right -to his 
Pleader —Pleader’s authority, if impliedly revoked 
—Contract Act (IX of 1872), s. 207, 

Per Letters Patent appeal:—Where the executing 
Court has under O, XXI, r. 93, Civil P, O. directed 
the judgment-creditor and not his Plesder to whom 
he had assigned the decree, to refund the money to 
the auction-purchaser, the order does not fall under 
s. 47, because the auction-purchaser is neither a 
party within the meaning of that section, nor 
does he represent either the judgment-creditor or 
the judgment-debtor, The order does not also fall 
re s. 144, and hence is not appealabls. [p. 287, 
col, 2. 

(onsise referred to.] 

There is clearly no reason why s.144 Oivil P, O. 
should apply to the case of an auction-purchaser, 
because his case is expressly dealt with by r. 93 
of O. XXI. [ibid 

Per Wassoodew, J.—Under O. XXI,r. 93, Civil 
P. C., the agent of the payee will be excluded from 
personal liability if be has acted as agent under 
proper authority. If a Pleader accepta money on 
behalf of his client In execution proceedings, and 
with the consent of the client or under his express 
authority credits the amount towards his private 
dues,*it cannot be said that the payment was to 
the Pleader and not tothe client within r. 93 of 
O. XXI. [p. 285, col, 1.) 

As the execution proceedings are & continuation 
of the suit, unless the sakalatnama of the Pleader 
engaged in & suit is cancelled, he would continus 
to represent the decree-holder in those proceedings. 

The doctrine of implied revocation or renuncia- 
tion under s. 207, Oontract Act, cannot be invoked 
in a case where the decree-holder had in the course 
of execution assigned his rights to his Pleader, as, 
an assignment, although it operates to convey pro- 
perty in the decree to the assignes, does not entitle 
him without the permission of the Court under 
O. XXI, r. 16, Oivil P. O. to take control of the 
execution proceedings. The decree-holder has still 
the control of those proceedings and the Pleader 
engaged by him, continues to represent him in 
those proceedings, (p. 285, col 2.) 


L.P. As, from the decision of Wassooe 
dew, J., in First Appeals Nos. 10fand 146 
ard Oivil Revision Applications Nos, 303 
and 331 of 1936, 


Messrs. D. N. Bahadurjt and G. R. 
Madbhavi, G. N. Thakor, T. N. Walavalkar 
and A. G. Kotwal, for the Appellants (Auc- 
tion-purchaser and Decree-holder, respec» 
tively). 

Messrs. H.C. Coyajee andG. S. Gupte, 
for the Assignee of Decreesholder, 

Wassoodew, J.—The facts giving rise to 
these appeals and revisiona!l applications so 
far as a statement thereof is necessary for 
the present purpose are briefly these. In 
execution of a mortgage decree dated Sep- 
tember 9, 1929, the mortgaged property 
was brought to sale through Oourt and pur- 
chased in April 1932, by one Gangadsar 
Marwadi. The mortgagee decree-holder 
Supdu had assigned the decree to his Plea- 
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der one Balwant Deshmukh wh? was also 
his creditor on August 22, 1931. The latter 


applied on October 7, 1932, for the sub- 
stitution of his namein the placs of the 
decree-holder assignor in the darkhast pro» 
esedings which were going on upon the 
application of the judgment-debtor to set 
aside the sale. The application of the as- 
signee was not prosecuted and no order 
passed on it on account of the objection 
of the assignor who maint.ined that the 
assignment was in respect of a part of the 
decree. On December 16, 1932, the judg- 
ment debtor's application to set aside the 
sale was dismissed. On the same day the 
executing Court passed the following order 
for the payment of the amount of the 
purchase-money deposited by the auction- 


purchaser in Oourt : vide Ex. 9: 

“Tn this matter Rs. 97, should be taken for court- 
fee stamp and poundage and should be sent here- 
with andanorder was passed to pay the balance 
of Rs. 9,603 to the plaintiff or to the plaintiff's 
Pleader Mr. Deshmukh B.K , if there is no objection. 
After the amount is paid a report should be made 
herewith before January 16, 1933. May this be 
known.” 


Accordingly the amount was paid to the 
said Mr Deshmukh, according tothe Nazir's 
report, on January 6, 1933. The judgments 
debtor appealed tothe High Oourt against 
the order refusing to set aside the sale. 
The High Court on January 18, 1935, al- 
lowed the appeal and set aside the sale, 
To that appeal the assignee of the decree 
was nota party, While passing the order 
the Advocate on behalf of the auction-pur- 
chaser applied to the Court to make an 
order for repayment with interest of the 
' purchase money to him which was paid 
into Court. Upon that application the High 
Court passed the following order : 

«We find ourselves unable to make the order our- 
selves; and for this reason, that the record is not 
clear as to whois the person who has received the 
money broughtin by the purchaser and who really 
would ba liable to pay interest on this purchase 
money. We can therefore only direct the lower 
Court to proceed under r. 93 and order payment of 
the purchase money to the purchaser, with or with- 
out interest, as the Court may deem necessary from 
either the judgment-creditor, or the assignee, as the 
case may be.” i i 

Thereupon the auction-purchaser applied 
to the lower Court, to whom the papers 
were sent, for making an order of repay- 
ment against Mr. Deshmukb, who was des- 
cribed as the assignee of the decree. The 
contention of Mr. Deshmukh was that al 
though he was an assignee of the decree 
he wasnot brought on the record in the 
darkhast, that therefore he could not prc- 
ceed with the execution or receive the 
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amount from the Court as an assignee, 
that he received the amount as the Pleader 
of the plaintiff-decree-holder, Supdu, in 
terms of the Court's order, that in pursue 
ance of the terms of a contract embodied 
in the deed of assignment he appropriated 
with the consent of the decreesholder the 
sum of Rs. 9,603 towards the debt due on 
a promissory note from the latter to bim 
in his private and pereonal capacity, and 
that consequently he was not liable to refund 
the amount. The lower Court has accepted 
that plea and dismissed the claim against 
Mr. Deshmukh. But the executing Oourt 
on its own motion considered the propriety 
of making an order against the decrees 
holder, Supdu, and directed tbat he should 
repay the amount of Rs. 9,603 which was 
received from the Court through his Pleader 
Mr. Deshmukh withsix per cent. interest, 
Against those crders two appeals have been 
filed, one by the auction-purchaser for not 
directing Mr. Deshmukh to make the refund . 
and the other by the decree-holder against 
the order against him. As a precaution in 
case it washeld that no appeals lay against 
the orders, civil revisional applications 
have also been filed against those orders. 

It seems to me that no appeals lie against 
the orders in question. No special appeal is 
provided against such orders under O. XXI, 
r. 93, Civil P. ©., under which rule the 
lower Court has purported to act. Itis 
clear to me that the proceedings cannot be 
described as proceedings either under s. 47 
ors. 144 of the Code. ‘The auction: pure 
chaser does not represent either Party to. 
the suit and the question at issue is not 
one contemplated by s, 47, Civil P. O. It 
is suggested that the question raised upon 
the contention of Mr. Deshmukh is one 
affecting the satisfaction of the decree of 
the mcrtgagee tothe extent of the amount 
deposited in Court by the auction- purchaser 
towards it. In one sense the question whee 
ther the amount was utilized for satisfying 
the decree is involved in this case. But it 
is not a question arising between the par- 
ties tothe suit within s, 47. Itistrue the 


. question involved is one of restitution, but 


all questions of restitution cannot be dealt 
with under s. 144, Civil P. ©. The claim 
for restitution by the auction-purchaser js 
dealt with by the specific provisions of 
O. XXI, r. 93. Consequently it cannot be 
said that the determination of the question 
under that rule can be deemed to be a dec- 
ree within the meaning of s. 2, ol. (2), 
Civil P. O., which in terms includes orders 
under s. 144. I shall therefore deal with 


_ 1840 
Khe question raised in the civil revisional 
"applications. The question upon the contene 
"ions is whether the purchase money paid 
into Court was paid to the decree-bolder 
Supdu who has been ordered to refund it 
under r. 93 of O. XXI, Civil P. O. That 
rule says : 

“Where a sale of immovable property is set aside 
under r, 92, the purchaser shall be entitled to an 
order for re-payment of his purchase money, with or 


without interest asthe Court may direct against any 
person to whom it has been paid.” 


AsI read that Rule the agent of the 
payee will be excluded from personal 
liability if be has acted as agent under 
proper authority. Admittedly the hand 
which received the payment was Mr. 
Deshmukh’s. If the latter's principal was 
known and disclosed, then it would bea 
payment to the principal and Mr. Desh- 
mukh would not be liable. The Court 
below has found, and that finding is in 
conformity with the Court’s order for paye 
ment, that the payment was made to Mr. 
Deshmukh as the Pleader for the plaintiff 
decree-holder. Now, it is urged that that 
finding is based upon an incorrect reading 
of the evidence. As a finding of fact, it 
would be conclusive in these revisional appli- 
cations. And upon the record that finding 
seems to be correct. It is common ground 
that Mr. Deshmukh was the plaintiff's 
Pleader in the suit, and as the execu- 
tion preceedings are a continuation of 
the suit, unless his vakalatnama was 
cancelled, he would’ ccntinue to represent 
tte decree-holder 
Whether Mr. Deshmukh condueted the 
work in executicn is not quite clear, but 
it has been pointed out that there ie one 
misesiatement in tle judgment of the loner 
Court as follows: 

“The decree-holder does not appear from the 
roenama of the case to have engaged any other 


Pleader or taken any step to get the vaklatnama 
of Mr. Deshmukh cancelled,” 


It seems from the proceedings that 
the decree-holder had appointed one Mr, 
Bendre as his Pleader in the execution proe 
ceedings on June 13, 14932, perhaps to 
oppose Mr. Deshmukh’s application to 
have his name substituted as assignee of 
the decree. The objection was raised 
on behalf: of the decree-holder (vide Ex. 62) 
on October 22, 1932, urder the signature 
of Mr. Bendre, That fact seems to have 
been overlooked, or perhaps the mistake 
in the roznama misled the Court. The 
fact however remains that Mr. Peshmukh’s 
vakalainama was not cancelled. Under 
O. Ill, r. 4, Civil P. O., therefore, Mr, 
Deshmukh’s appointment had not been 
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discontiaued. It could not cease except in 
the manner provided by that Rule. There 
was no order of the Court and no agreement 
terminating the Pleader’s appointment. 
Whether the Court, if it was conscious of the 
fact that Mr. Bendre was acting in opposle 
tion to Mr. Deshmukh, would have passed 
the order authorizing the payment to the 
latter, it is difficult to say. But, if it did, it 
was competent for Mr. Deshmukh without 
being guilty of making a false representa. 
tion to accept the amount as the Pleader 
of the decree-holder. It seems the order 
was made in open Oourt. There is no 
evidence as to whether it was made in the 
presence of Mr. Bendre and the decree-holder, 
But the fact was duly reported to the latter, 
and it seems according to his own states 
ment (Ex. 108) due credit was given with 
his consent towards the dues. It has been 
suggested that the doctrine of implied 
revccation or renunciation urder s. 207, 
Contract Act, can be invoked in a case 
where the decree-holder had in the course of 
execution assigned his rights, and that conse- 
quently tte Pleader engaged by him had 
ceased to be his agent. I do not think 
that that could be so in view of the express 
provisions contained in O. II], r. 4. An 
assignment, although it operates to convey 
properly in the decree tothe assignee, does 
not entitle him without the permission of the 
Court under O. XXI, r. 16, to take control 
of the executicn proceedings, As pointed 
out in this Court’s judgment,* in this case 

“the darkhast...cannot come to an end because, 
pending execution, the judgment-creditor has assign- 
ed his interest in favour of another person.” 

The decree-holder had still the control 
of thcse proceedings and Mr. Deshmukh 
the Pleader engaged by him, continued 
to represent him in those proceedings. 
The important question is, if Mr. Desh- 
mukh has received the amount under an 
order authorising such payment to the 
Pleader of the decree-holder, whether he 
could be. made liable because under the 
authority of his principal (here embodied 
in the terms of the deed of assignment) 
he appropriated it towards the debt due 
to him by the decree-holder. It is import- 
ant to bearin mind that under the terms 
of the deed itself it was agreed that the 
darkhast proceedings were to be continued 
either by the assignor or the assignee. This 
is the provision in that respect: 

“Should you deem it fit you should get your 
name substituted in the said darkhast as plain- 


tiff and proceed with the darkhast work in 
execution. If the darkhast work goes on in my name 


~ *See 159 Ind, Cas. 358.—[Ed.} 


- — 


986 
you should be entitled to receive the vasul that 
would be recovered therein. Even if you give a 
fresh darkhast you would be entitled to receive 
the vasul that would be recovered therein.” 

In my opinion, if a Pleader accepts 
money on behalf of his client in execu- 
tion proceedings, and with the consent 
of the client or under his express authc- 
rity credits the amount towards his private 
dues, it cannot be said that the payment 
was to the Pleader and notto the client 
within r. $3 of O. XXI. It is a pure 
accident inthis case that the appropria- 
tion was made by the Pleader towards 
his own debt. If the amount had been 
received or paid to the decree-holder or 
handed over to a third party at the decree- 
holder’s request, it could not be said that 
the third pariy would be liable to refund 
the amount under r. 93. Therefore, I agree 
in holding that it was the decree-holder to 
whom the money was paid through his 
agent-Pleader, and the decree- holder is res- 
-ponsible for making the payment to the 
auction purchaser. It is urged on behalf of 
the auction: puschaser that this Court in the 
exercise of its inherent jurisdiction should 
direct the refund by the Pleader Mr. Desh- 
mukh for he has received the benefit of the 
payment, and that perhaps the decrees 
holder would be unable to pay the sum 
deposited by the auction-purchaser in Court. 
That inherent jurisdiction cannot be denied 
if the act of the Court does cause injury to 
any of the suitors. But itis wrong to ase 
sume thatthe Oourt’s jurisdiction has not 
been properly exercised in this case. Al- 
though the money has been ultimately re- 
ceived by the Pleader, it cannot be denied 
that the benefit has been directly derived 
by the decree-holder, for there has been a 
pro tanto reduction of his debt. If the 
iatter ia ordered to refund the amount, the 
justice of the case ia amply met, It is not 
fair to suppose that the decree-holder would 
be slow to perform his obligation in making 
the rufund: There is no proof of his incapa- 
city to pay. In the circumstances, the orders 
of the lower Court are just and proper and 
must be maintained. Consequently, the 
appeal must be dismissed with costs, and 
the rules in the civil revisional applica- 
tions discharged with costs. The costs of 
First Appeal No. 104 of 1936 shall be paid 
to respondent No, L 


Judgment in Letiers Patent Appeals. 


. Broomfield, J—These are two compa- 
nion Letters Patent appeals in a case decid- 
ed by Wassoodew, J. The material facts 
are briefly as follows: One Supdu obtained 
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a deeree in a mortgage suit in execution of 
which srme property belonging to the judg: 
ment-debtor was brought to sale-in April 
1932, and purchased by one Gunagadhar 
Marwadi. ‘The decree was assigned to 
Supdu's Pleader Deshmukh. but there was 
a dispute between them as to whether the 
assignment affected the whole decree. In 
June 1932, Supdu appointed another Pleader 
Bendre to represent him, and on October 7, 
1932, Deshmukh applied to have his name 
substituted for that of the desreesholder 
in the execution proceedings, but this ap- 
plication was not prosecuted and no order 
was passed on it, In the meanwhile, the 
judgment-debtor had made an application 
to set aside the sale. This application was 
dismissed by the trial Court on December 16, 
1932, and it was ordered that the pur- 
chase-money should be paid to the plaintiff, 
i.e., the decree-holder, orto his Pleader 
Deshmukh. The money was actually paid 
to the Pleader on January 6, 1933. The 
judgment-debtor appealed against the order 
confirming the sale, and the High Oourt 
allowed his appeal on January 18, 1935, 
and set aside the the sale, The trial Court 
was directed to take proceedings under r, 93 
of O. XXI, and toorder payment of the 
purchaseemoney to the purchaser either 
from the judgment-creditor or the assignee, 
i.e. Deshmukh, whichever was found on 
enquiry to be liable to make the payment, 
The auction-purchaser applied to get his 
money back from Deshmukh, but the Court 
held that Deshmukh was not liable to pay 
on the ground that Supdn, the judgment- 
creditor, must be held to have received the 
money. Accordingly an order for payment 
was made against the latter. 

From these orders appeals and revision 
applications were presented both by Supdu 
and by the auction-purchaser. They were 
heard by Wassoodew, J., who held that no 
appeal lay from the orders of the lower 
Court, but dealing with the matter in revi- 
sion he confirmed the lower Oourt’s orders 
on the merits. Letters Patent Appeal No. 32 


` of 1938 is brought by the auction-purchaser, 


and Letters Patent Appeal No. 33 of 193% 
by the decree-holder Supdu. The question 
which arises in the Letters Patent appeals is 
whether Wassoodew, J. was right in holding 
that no appeal lay tothe High Oourt from 
the crdera of the Subordinate Judge. If he 
was right in that finding, that disposes of 
the matter. There is no appeal from the 
orders passed on the revision applications. 
We have heard this preliminary point 
argued and we are of opinion that Wassoo- 
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adew, J.'s view on tŁis point is correct and 
that the orders in question were not appeal- 
able. Dealing with the matter, first of all, 
apart from authority, the orders were passed 
admittedly under r. 93 of O. XXI which 
applies in terms to the case and which 
provides that : 

“Where a sale of immovable property is set aside 
under r. 92, the purchaser shall be entitled to an 
order for repayment of his purchase money, with 
or without interest as the Court may direct, against 
any person to whom it has been paid.” 

No appeal from an order under this Rule 
is provided by the Code itself. Therefure, 
there can be no appeal uniess the order in 
question can be brought withia the definie 
tion of a decree in s, 2 of the Code, Accord- 
ing to that definition, a decree may be 
either a conclusive adjudication of the 
rights of the parties with regard to any 
matter in controversy in the suit, or the 
rejection of a plaint, or the determination 
of a question within s. 4/ ors. 144 of the 
Code, The only matter in dispute in the 
preseat case is whether the purchase-money, 
which the auction-purchaser is undoubtedly 
entitled to receive back, is to be paid 
to him by the decree-holder or the 
decree holder's Pleader. That being 80, 
if we merely take the language of the defini- 
tion, it seems perfectly clear that the order 
of the Subcrdinate Judge directing the 
judgment-creditor to pay the money does 
not in any way determine the rights ofthe 
parties with regard to any matter in contro- 
versy in the suit, Obviously we are not 
concerned with any question of the rejection 
of a plaint. Section 47 provides that: 

“All questions arising between the parties to the 
suit inwhich the decree was passed, or their repre- 
sentatives, andrelating to the execution, discharge or 
satisfaction of the decree, shall be determined by the 
mee executing the decree and not by a separate 
Bulb. 


The question here is between the judg- 
Ment-creditor and his Pleader on the one 
hand and the auction-purchaser on the 
other, the only point in dispute being, as I 
have said, whether the auction-purchaser 
is toget his money from one person or the 
other. Prima facie, then, it is difficult to 
eee how that can be regarded as a matter 
which in any way relates to the execution, 
discharge or satisfaction of the decree. 
Moreover, as the judgment: debtor is not in 
any way concerned, there js not, on the 
face of it, any question arising between the 
parties tothe suit in which the decree was 
passed. As regards s. 144, that is a section 
which deals with certain applications for 
restitution, and it provides that : 

“Where and in so far as a decree is varied or re- 
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versed, the Court of first instance shall, on the appli- 
cation of any party entitled to any benefit by way 
of restitution or otherwise, cause such restitution to 
be made as will, so far as may be, place the parties 
in the position which they would have occupied but 
for such decree or such part thereof as has been varied 


-or reversed.” 


The section does not in terms say that 
the person entitled to apply must bea 
party tothe decree, but that seems to be 
the natural construction of the language 
used, and unless we are to hold that the 
word ‘party’ is loosely used to mean any, 
person entitled to restitution, the section 
cannct be said to apply at all appropriately 
to the case of an auction-purchaser. There 
is clearly no reason why s. 144, should apply 
to the case of an auction-purchaser, because 
his case is expressly dealt with by r. 93 of 
O. XXI. Sothat, apart from the cases, it 
would appear that the orders in question 
were passed underr. 93, that they were 
not decrees, and that they did not deter- 
mine any matters within s. 47 ors, 144. 


A number of cases have been cited to us 
in the argument, but on the whole we can 
find nothing in them which alters the view 
we are disposed to take on the construction 
of the language of the Oode, There is no 
case, so far as we can see, which supports 
Mr. Thakor’s contention that the orders of 
the Subordinate Judge were decrees under 
the first part of the definition in s, 2, that 
isto say that they conclusively determine 
the rightsof the parties with regard to any 
matter in controversy in the suit. As 
regards s. 47, there has been some conflict 
of authority between different High Courts 
as to whether an auction-purchaser can be 
regarded as a party or a representative of 
a party within the meaning of this section, 
But so far as Bombay is concerned, there 
can be no doubt that the view which is 
binding upon us is that an auction-purcha- 
ser is neither a party within the meaning 
of that section, nor does he represent either 
the judgmentscreditor or the judgment- 
debtor. There are numerous cases on the 
point, and Í need only refer to Maganlal v. 
Mulji (1), and Bat Mani v. Ranchodlal (2). 
Mr. Thakore cited Prosunno Goomar Sanyal 
v. Kast Das Sanyal (3), in which there Lord- 
ships or the Privy Council expressed their 
gratification that the Oourts in India had 
not placed any narrow construction on the 
language of s. 244, that is the section of 
the old Oode corresponding to the present 


(1) 25 B 631; 3 Bom L R 255. 
(2) 25 Bom L R 147; 72 Ind. Oas. 256; A I R 1923 


Bom. 214, 
(3) 19I A 166; 19 C 683; 6 Sar 209 (PO). 
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s. 47, and had taken the view that (p. 168*), 
“when aquestion has arisen as to the execution, 
discharge, or satisfaction of a decree between the 
parties tothe suit in which the decree was passed, 
the fact that the purchaser, who is no party to the suit, 


ig interested in the result has never been helda bar . 


to the application ofthe eection.” _ 
Assuming that this case is an authority 
for holding that s. 47 should be construed 
in a liberal manner, it affords little or no 
assistance to Mr. Thakor’s argument in the 
present case. If you have stio 
arising between the parties to the suit in 
which the decree was passed, s. 47 will 
apply in terms, and that being so, there is 
no reason why the fact that a third party, 
the purchaser, i8 also interested in the 
decision of the question should prevent the 
operation of the section, In the present 
case, a8 I have already mentioned, no 
question arises between the parties to the 
suit atall. The judgment-debtor is not in 
any way interested, and the only question 
which has been decided in these proceedings 
is whether the judgment-creditor or his 
Pleader is bound to refund the money to 
the auction-purchaser. Those being the 
facts, there appears to be no reason what- 
ever for holding that s. 47 can be applied to 
ge. 
Er leaves s. 144, and in that connexion 
reference has been made to certain cases 
of the Privy Council. There is first of all 
Maharaj Bahadur v. Forbes (4). In that 
case an execution sale had been set aside 
by the District Judge who directed that 
the purchase-money should be repaid to the 


uction-purchaser with interest. There was 
ai eal to the High Court and a further 
appeal to the Privy Council, the only 


point in both appeals being whether the 
auction-purchaser was entitled to interest 
on his money or not. The High Oourt dealt 
with it asa case under s.144. The Privy 
Council in their judgment held that the 
case was governed by the terms, of r. 93 of 
O, XXI, and they did not think it necessary 
to decide the question whether s. 144 also 
applied to the case. If any objection had 
been taken as to the competence of the 
appeal to the High Court, it might have 
been necessary to consider whether s. 144 
applied as well as T, 93. But no such 
question was raiced, The most that can be 
said about this caee, therelore, 18 that it is 
an instance in which an order passed on 

-59 Ind. Cas, 7&2; A I R1921 P O 
mi S 19 A L J 101; 33C L J 176; 25 
OW N366;40 MLJ 141; 13L W £17; (1921) M 
WN 26 2 PL T 115; 23 Bom LR 727; 2 MILT 
187 (P 0). 


187 (PG). 
*Page of 19 I. A.—[Ed.) 
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the application of an auction-purchaser 
awarding him his purchase-money and in- 
terest was treated by the High Oourt as 
an appealable order. The case cannot be 
regarded as an authority for holding either 
(1) that the case did in fact come under 
s. 144, a matter which the Privy Oouncil 
expressly left open, or (2) that if it did 
not come under s, 144, an appeal lay 
Eee High Court from the order under 
r., 93. l 

In Jai Berham v, Kedar Nath (5) the 
facts were that property had been sold in 
execution of a decree and the purchaser 
was in possession. The sale was confirmed 
by the High Court but set aside on appeal 
by the Privy Council. There was theo an 
application by the judgment-debtor to 
recover pcssession of the property and the 
auction: purchaser objected that his posses» 
sion should not be disturbed until repay- 
ment of the money paid by him which 
had been used to satisfy the creditors of the 
judgment-debtor, The Privy Council 
applied s. 144 and observed in the course of 
their judgment (p. 355*) : 

“It is the duty of the Court under s. 144, Civil 
P. O., to place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed. 
Nor indeed does this duty or jurisdiction arise 
merely under the said section. It isinherent in the 
general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards 
all parties involved.” 

According to Mr. Thakor, this case is an 
authority for holding thats. 144 will apply 
in acase like the present, It is, however 
clear that it is distinguishable on the facts. 
There was in that case an application by 
the judgmentedebtor for recovery of posses- 
sion, that is to say there was an applica- 
tion by a party, and the case came in terms 
within the ambit ofsa. 144. It by no means 
follows that an application by the auctions 
purchaser, that is to say an application of 
the kind contemplated by r. 93 of O. XXI, 
would have been held to come under s. 144 
if there had been no application by the 
judgment-debtor at al], On this ground the 
Privy Council case has been distinguished 
in Ma Tok v. Maung Mo Hnaung (6) where 
it was pointed out that the decision did 
not touch the point whether an auction» 
purchaser is a party within the meaning 

(5)49 I A 351; 69 Ind. Cas 278; A IR 1922 P O 
269; 2 Pat10;4P LT 6l; 32 ML T 10; 37 OLJ 


351: 27 O W N582;44 ML J 735 21 A LJ 490; 
25 Bom L R 643; (1923)M W N 368; 18 LAW 802 


(P O). 

(6) 3 R 2:1; 89 Ind. Cas. .603; A I R 1925 Rang 
215; 4 Bur L J 58 

* Page of 49 I A.—[Ea.] 
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of s. 144 who could himself move the Court. 
Another point to be nated in connexion 
with this Privy Council case is that their 
Lordships relied also on the inherent power 
to grant restitution under s. 151 of the 
Code, and in Sir Dinshah Moulla’s Com- 
mentary, p. 415, Edn. 10, the case is cited 
as being simply an authority for the 
Proposition that where an application for 
restitution does not come strictly within 
the purview of s. 144, the Court may 
entertain the application under the inherent 
power conferred upon it by s. 151. On 
that point there is no room for dispute 
But if the orders of the Subordinate Judge 
in this case were to be taken to have been 
made under e, 151, no appeal would lie 
from tkose orders. I may mention that in 
Land Acquisition Officer, Salsette v. Mulji 
Haridas (7) Baker, J. said that s. 144 
refers only to parties to the suit, relying 
upon the Privy Oouncil casein Raghubar 
Singh Vv. Jai Indra Bahadur Singh (8) 
where Lord Phillimore observed with re» 
ference to ss. 47 and 144 that these sections 
apply-only to the parties or the representa- 
tives of the original parties, and do not 
apply to sureties, 

On behalf of the appellant we were re- 
ferred to some cases, e. g., Sita Ram v. 
Janki kam (9) and Kali Kishore Deb 
Sarkar v. Guru Prosad Sukul (10) in which 
it has been held that an appeal lies from 
orders passed under r. 71 of O. XXI. That 
‘Rule provides as follows: 

“Any deficiency of price which may happen on 
a re-sale by reason of the purchaser's default, and 
all expenses attending such re-sale, shall be certifi- 
ed to the Court or to the Oollector or subordinate 
of the Collector, as the case may be .......and 
shall at the instance of either the decree-holder or 
the judgment-debtor, be recoverable from the 


defaulting purchaser under the provisions relating 
to the execution of a decree for the payment of 
money.” 

Gangadas Dayabhai v. Bai Suraj (11) 
was also cited. {n that case an order had 
been made under r. 71 and there was an 
appeal to tbe District Court and a second 
appeal to the High Court, but the question 
of the competency of the appeal was not 
raised. Orders under s. 71 have been held 
to be appealable apparently on the ground 
that they come under s. 47. It is not 

(7) 34 Bom L R 379; 139 Ind. Cas. 37; A I R 1932 
Bom 326; Ind. Rul. (1932) Bom 465. 

(8) 46 I A 228: 55 Ind. Oas. 550; AI R 1919 PO 
55; 42 A158; 22 OO 212; 6 OLJ 682; 38 ML J 
302; 18 A L J 263; 22 Bom. L R 521; 13 L W 82 


(P Ò). a 
(9) 44 A 266; 65 Ind. Cas. 813; A I R 1992 All 200; 
20 AL J 105, 
(10) 25 O 99; 2 O W N 408. 
(11) 36 B 329; 14 Ind. Cas. 777; 14 Bom L R 250. 
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easy to see how that can be so in view 
of the Bombay rulings that the auction» 
purchaser is neither a party nor a represen» 
tative of a party within the meaning of that 
Seciion. It is not necessary for us. to 
determine in this case whether in the case 
of an order under r. 71 of O. XXI, an appeal 
lies or not. Thereis no ruling of this Court 
in which it has been so held, at any rate, 
expressly, Assuming that an appeal does 
lie from such orders, the two Rules. are 
by no means in identical terms, and it is 
not at all clear that there is any such 
analogy between them as would make it 
follow that if there is an appeal in one case, 
there must also be in the other. For these 
reasons we hold that Wassoodew, J.’s 
decision on this point is correct, The 
appeals are dismissed with costs. Oosts to be 
paid to respondent No. 1 in each case, 


8. Appeals dismissed, 





MADRAS HIGH COURT 
Civil Revision Petition No. 119 of 1938 
March 24, 1939 
SOMAYYA, J, 
K. A, V. KARUPPANNA NADAR— 
PETITIONER 


VETSUS 
M. K. MATHALAI KARUPPA NADAR— 
RESPONDENT 

Court Fees Act (VII of 1870 as amended by 
Madras Court Fees Amendment Act V of 1922), a. 7 
(v), Sch. II, Art. 17-B—Suit for mere possession of 
managership of institution — Article applicable— 
Valueof, for purposes of jurisdiction., 

In acase where the plaintif does not ask for 
recovery of possession of the building and endow- 
ments of certain inatitution but asks merely for 
possession of the office of the managership, it is 
a case where a relief is really incapable of valuation. 
It is not correct to treat the suit as though it isa 
suit to recover the huilding and properties, movable 
and immovable. Sucha suit does not therefore fall 
under s. 7 (v), Court Fees Act but should be treated 
ag one coming under Art. 17-B of Sch. II. It cannot 
be said that the relief of possession of the office of the 
managership is not related to things which have a 
definite money value and that the reliefs do not affect 
thosethings. The right to the managership certainly 
affects the right tobe in possession of and to manage 
the institution and its properties. Hence the value 
for purpose of jurisdiction is the value ofthe pro- 
perties affected. 88 Ind. Cas. 209(1). explained and 
distinguished. Govindan Nambiar v, Krishnan 
Nambiar (2) and 101 Ind. Oas. 379 (3), relied 
on, 

U. R. P. to revise an order of the District 
Munsif, Manamadara, dated December 23, 
Mr. K. Rajah Ayyar, for the Petitioner, 

Messrs. V. V. Srinivasa Ayyangar and 


V.V. Ramadurai, for the Respondent, 
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__ Order.-—-Two questions arise for discus- 
sion in this revision petition. One is as 


to proper court-fee payable on the plaint 


and tbe second is whether the value of the 
suit for the purpose of jurisdiction is 
above Rs. 3,000 in which case the suit can- 
not be entertained by the District Munsif’s 
Court. These two questions form the subjecte 
matter of issues Nos, 8 and 9. Issue No, 8 
raises the question whether the suit is pro» 
perly valued and whether proper court- 
fee is paid. Issue No 9 raises the question 
whether that Court has jurisdiction to try 
the suit. The District Munsif of Manama- 
dura before whom the suit was filed, tried 
these two issues as preliminary issues and 
‘held that the suit was properly valued, that 
proper court-fee was not paid and that he 
had jurisdiction to try the suit, The dis- 
pute between the parties is with regard 
to an educational institution known as 
Illupaiyur Nadar Kshatriya Vidya Sala 
situate in the village of Illupaiyur in Palli- 
madam Taluq of the Ramnad District. 

The plaint alleges that the plaintiff and 
defendants Nos. 1 to 13 were elected on 
January 25, 1936 as members of the 
School Committee, that at a meeting of 
the School Committee defendant No.1 was 
chosen as the manager of the institution, 
that defendant No. 1 assumnd management 
of the institution on February 19, 1936 
and that-some time later he began to act 
in defiance of the Committee and did not 
“discharge his duties properly. The plaint 
. states ihat in order to consider the con- 
. duct of. defendant No, 1,a meeting of the 
School Committee was held on April 25, 
"1937 and that on the same day there was 
` alsoa meeting of the general body of all 
. the persons in whom the ownership of the 
institution is said to vest and that due 
notices of the meeting of the Committee 
and of the general body were given to 
defendant No, 1. By those notices defends 
ant No. 1 was informed that his conduct 
‘ would be considered and the question 
' whether he should be in further manage- 
. ment of the institution would be decided. 
The plaint states that defendant No. 1 
did not attend the meeting of either body 
and- that both the Committee and the 
: genera] body considered the charges against 

defendant No. 1 and passed a resolution 
removing him from the office of the Com- 
mittee member and manager and appoint- 
ed the plaintiff in his place. The plaint 
states that after the resolutions of the 
Committee and of the general body were 
duly communicated to defendant No, 3, 
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defendant No. 1 refused to hand over the 
management of the institution and was 
doing various acts likely to seriously ene. 
danger the institution. — 

In para. 18, the plaintiff asks that defene 
dant No. 1 should be declared to have 
been validly removed from the office of 
the membership of the Committee and of. 
the managership of the institution, that 
the plaintiff may be declared to have been 
duly appojnted as a member of the Come 
mittee and as the manager thereof and. 
that as such he alone is entitled to bein 
management of the school. He asks fora 
perpetual injunction restraining defend- 
ant No. 1 from functioning as the manager 
of the plaint institution. The plaint fur- 
ther asks that if need be the plaintiff 
should be put in possession of the office 
of the managership tbrough process of 
Court, Asregards the prayers for. decla- 
ration of plaintiff's right and consequential 
injunction, the suit was valued at Rs. 100 
under 8.7 (tv) (c), Court Fees Act, and a 
court-fes of Rs. 11-3-0 was paid. The 
alternative relief of possession of tbe office 
of managership is stated in para. 17 to he 
incapable of valuation and the plaintiff 
valued that relief at Rs. 20 and paida 
court-fee of Rs. 2-3-0 thereon. É 


The lower Court accepted the contene 
tions of the plaintiff that the suit was 
properly valued for the purpose of juris- 
diction. Defendant No. 1 now comes up in 
revision and urges that the. plaintif is not 
entitled to value the relief for possession 
of the office of managership at Rs. 20 and 
io pay Rs. 2-3-0 court-fee thereon, Defen- 
dant No. 1 urges that if this relief is really 
incapable of valuation the plaintiff cannot 
value it at Rs, 20 and states that if such a 
relief is incapable of valuation the fixed 
court-fee provided under Art. 17-B of 
Sch. II should be paid and that for the 
purpcse of jurisdiction the suit should be 
properly valued having regard to the 
principles governing such cases. The ques- 
tions that arise for cansideration before me 
are these: In a case wkere the plaintiff does 
not ask for recovery of possession of the 
school building and its endowments but 
asks merely fcr possession of the office of 
the managership, is it acase where a relief is 
really incapable of valuation and if so, how 
should the suit be valued for the purpose 
of jurisdiction. 


It is contended by Mr. Rajah Iyer.that 
a suit for recovery of the office of the 
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managership is in effect and in substance 
a suit for recovery of possession of the 
school building and its properties and 
endowments—movable and immovable— 
and that thé Court should treat the suit on 
the footing that all these reliefs are asked 
for and require the plaintiff to value the 
Same accordingly and pay the requisite 
court-fee. With this contention, [ am un- 
able to agree, The office of the manager- 
ship of an institution such as the present 
may no doubt carry with it certain other 
rights flowing from it, namely a right to 
be put in pcessession of the school building, 
the right to collect the outstandings due to 
the institution, (it is said there are oute 
standings of the face value of Rs. 12,000) and 
also to recover the movable and immovable 
properties belonging to the institution. 
The petitioner before me who is defendant 
No. 1 in Court below, does not claim either 
the institution or the properties of the 
institution, as his private property. He, 
like the plaintiff claims to be’ entitled to 
Manage the institution and nothing more. 
In a case where the only question that 
is involved is the right to manage the 
Institution it is nct correct to treat the 
suit as though it is a suit to recover the 
school’ building and its properties, move 
able and immovable. The question whe- 
ther any particular property is the pro- 
perty of the institution, is not involved in 
this suit and it is still open to question in a 
later proceeding, For aught we know, once 
the plaintiff's title is established in this suit 
all the persons who owe money to the 
institution may recognize the title of the 
plaintiff and willingly pay, him. Similarly, 
the persons who are in actual possession of 
the properties may putthe plaintiff in posses» 
sion ofthe same. Itmay even be that if de- 
fendant No, 1 fails in his contention that he 
is the manager of the institution good sense 
will prevail and that he would give up pos- 
session of the properties of which he isin 
possession. Further, the school building is 
not in the possession of defendant No. 1. 
It is occupied by the pupils of the institue 
tion by the teachers and the other ataff and 
it is an extraordinary contention to advance 
that defendant No. lis in possession of the 
school building and to require the plaintiff 
to value the suit on the footing that defen- 
dant No. lis in physical possession of the 
building and that platatiff should ask for 
recovery of its possession and value the suit 
under s, 7 (v) or other appropriate section of 
the Act, The petitioner's Counsel relied 
very strongly on the decision of Madhavan 
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Nair, J.,in Mahamad Gouse, In re (1), 
There the plaint itself asked in express 
terms recovery of possession of the pro» 
perties of the institution. In a suit where 
the plaintiff is not content with suing for 
the recovery of the office of trusteeship but 
chooses to sue for recovery of the properties 
as well, thereis no escape from valuing the 
relief for possession in accordance with the 
Act and from paying the appropriate courte 
fee. This isthe real ground of the decision 
of the learned Judge as will be seea from 
the order which he passed on a review 
application which was filed requesting him 
to review his original judgmeat. Tnerein, 
the learned Judge points out that in the 
case before him the plaintiff rigatly or 
wrongly asked for actual possession and 
therefore the plaintiff should value the suit 
accordingly and pry the requisite court-fee, 
As the iearned Judge says at p 577*: 

“It ig not necessary for me to decide whether even 
in this cass, the plaintif is bound to ask for pos- 
session, But as possession has been asked for and 
as the decree also directs that the Durga should be 
taken possession of, I think the court-fee should be 
paid under a, 7, cl, (v) Court Fees Act,” 

Similar observations are to be found on 
p. 576* and also in earlier portions of the 
judgment. There are, no doubt, some 
observations in that case which might seem 
to support the contention of Mr. Rajah 
Aiyar that in all such cases the plaintiff 
should in this suit itself ask for possession 
of the building and of the other properties, 
value the suit as for possession and pay ad 
valorem court-fee on the value as determin. 
el by s. 7,cl. (v) As the learned Judge 
ultimately based his judgment on the facts 
present in that case, namely that the plain» 
tiff did in fact ask for Possession, the obe 
servations relied on by Mr. Rajah Ayyar 
are obiter. AS Pointed out in a very early 
decision of this Gourt in Govindan Nambiar 
v. Krishnan Nambiar (2) a suit such as the 
present does not coms under s, 7, cl. (v), 
but really under Art. 17, cl, (vi) of Sch. Il, 
Court Fees Act. In that case, the suit was 
to depose the karnavan from management 
and to appoint in his place the plaiatiff as 
the karnavan of the tarward, 

The Ohief Justica and Innes, J. held that 
the suit could not be treated as one’ for 
recovery of the family properties movable 
and immovable in wien a 7 yu 
apply and they pointed that to a suit o 
that kind, Art. 17, cl. (vi) of Sch. II is the 

(1) 48 M L J 571; 88 Ind. Cas, 209; A IR 1925 Mad. ` 
804; (1925) M W N 252; 22 L W 163. 

(2) 4 M 146. 
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Article applicable: They say: 

“The claim for removal of the karnavan is in- 
capable of valuation, Section 17, cl, (vi) of Sch. II 
is therefore the section under which such suits are 
to be valued for the purposes of the Oourt Fees Act. 
It would be clearly erroneous to value such a claim 
as if it were a claim for recovery of possession of 
land, forthe possession of the property is throughout 
in the taward and is not affected by a change in the 
person who fills the office of the manager.” 


Etherefore hold that the suit should be 
treated as one coming under Art. 17-B of 
Sch. II snd that the proper court-fee pay- 
able would be Rs. 15 if the suitis filed in 
the District Munsif’s Court or Rs. 100 if in 
a District Court or a Sub-Court. 

. This brings me to the next quese 
tion as to how the suit is to be valued for 
the purpose of jurisdiction. As the Court 
below has pointed out the properties owned 
by the institution consist among other 
things of the school building, and outstand- 
ings of the face value of about Re. 12,000. 
This questicn has been the subject of an 
elaborate discussion in the decision reported 


in V. Veeramma ` v. Butchayya.(3) by 
Wallace and Madhavan Nair, JJ. As 


pointed in pp. 551 and €52* by tke learned 
Judges: 

“The general principle deducible fcr valuation 
for for purposes of jurisdiction where no special 
method of valuation ‘has been provided by statute 
then would seem to be (1) where the subject-matter 
of the ‘suit is wholly unrelated to anything which 
can be readily stated indefinte money terms, then the 
plaintiff having to put some money value for the 
purpose of jurisdiction must put a more or less 
arbitrary value and there being no factors in the 
case from which the Court can say his valnation 
is wrong or dishonest, the Court will accept the 
valuation.....” 

“And (2) that where the subject-matter is so relatad 
to things which have a real money value thatthe 
relief asked for will affect these, then the value of 
the suit for the purpose of jurisdiction is tobe taken 
aş the market value of the property affected.” 


In this latter case the value must be the 
market value of the whcle of the property 
affected. Examples of the former class 
where the subject-matter of the suit is not 
related to anythirg which can readily be 
stated in money value, are a suit for resti- 
tution of conjugal rights, a suit for a declae 
Yation that the plaintiff is a member ofa 
charity committee. Of the second class we 
“have suitsto establish a right to a fishery 
‘or a right to a royalty, to set aside an award 
or to establish or set aside an adoption In 
“this latter class of cases, though the suit is 
“to establish an adoption or a right toa 
royalty or a right to a fishery, the relief 
asked for is 8o related to things which have 

(3) 50 M 646; 101 Ind, Cas, 37°; AIR 1927 Mad. 563» 
§2.M L J 381; 25L W 440. 
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areal money value that the relief -will- and 
must affect those things. The question in 
this case is, under which class does the 
present case fall? In para, 16 of his judg- 
ment the District Munsif held that the case 
comes under the first category, I think he 
is wrong. It cannot be said that the relief 
of possession of the office of the manager- 
shipis not related to things which have a 
definite money value and that the reliefs 
do not affect those things. The right to tbe 
managership certainly affects the right to 
be in possession of and to manage the insti- 
tution and its properties, Hence the 
value for purpcse of jurisdiction is the 
value of the properties affected. Such 
properties are certainly worth more than 
Rs. 3,000. Even apart from the school builde 
ing, there are outstandings of the value 
of Rs. 12,000, The suit cannot therefore be 
tried by the District Munsif’s Court. 

The order of the lower Court is set aside 
and the plaint is directed to be returned 
to the plaintiff to be presented to the proper 
Court. I make no order as to costs -in:the 
circumstances of this case. 


N.-B. Order set aside. 


tery 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 69 of 1937 - 
` May 3, 1940 
HAMILTON AND YoRKE JJ. 
BHAIYA UDAI PRATAP SINGH 
AND OTHEES—DESTORS—APPELLANT 


Versus . 
DWARKA PRASAD AND OTHERS 


—OREDITORS— RESPONDENTS 

U, P. Encumbered Estates Act (XXV of 1934) 
ss. 4,7, 14—Some creditor respondents dying pending 
appeal from order of special Judge dismtssing ap- 
plicaiton of appellants — Legal representatives not 
substituted —Effect of abatement of appeal against 
those respondents— Whole appeal held abated. 

Theclear intention of the P. Encum. Estates 
Act isthe relief of encumbered estates from all the 
debts outstanding against them. 

Where some of the creditor-respondents die pend- 
ing the appeal from dismissal of the application 
under order of the Special Judge, and their repre- 
sentatives are not brought on the record and the 
appeal abates against those deceased appellants the 
position of the parties under the U. P. Encum, Estates 


> 
' 


Act is full of anamolies. a 
eera pointed: out.] 
nder such circumstancesthe appeal must abate as 


a whole, because if the appeal were to be allowed the 
result would be that the application would have to 
proceed ab initzo as against some and not as against 
other creditors. This would be in contravention of 
the whole intention of the Act, and secondly the 
effect of it would be that those very creditors 
against whom the appeal has abated would be de- 
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barred from allremedy by the provisions of the Act 
itself. 185 Ind. Oas. 402 (1}, commented upon. 


Mise. A. against the decree ot the Special 
Judge of lst Olass of Bahraich, dated 
July 24, 1937, 


Mr. Thakur Prasad, for the Appellant. 


Mr. R. B. Lal, for Respondent Nos. 1, l-1 
and 2, 4. 


Mr. M. M. Lal, for Respondent Nos. 4-1 
and 5, 


Mr. H. B. Srivastava, for Respondent 
No. 6, 


Judgment. —This is an appeal by a 
number of persons, who are applicants 
under the Encum. Estates Act, from the 
judgment of the Special Judge, first class, 
Bahraich who has dismissed the whole 
application on the view that the original 
application made to the Collector on De- 
cember 13, 1935, did not comply with the 
provisions of s. 4 of the Act, and was there» 
fore liable to be dismissed under Pro- 
viso (a) to sub-s, (1) of s. 4 of the Act, 

In the appeal the whole body of credi- 
tors were named as respondents. During 
the pendency of the appeal two of the cre- 
ditor-respondents died and no application 
was made for substitution of their legal 
representatives within the period of 90 days 
provided by law. In consequence the appeal 
so far as it affects those two creditors has 
abated, and the first question for conside- 
ration on this appeal is what is the effect 
of the abatement of the appeal a3 against 
two of the creditorerespondents. On bəhalf 
of the appellants it is not disputed that the 
effect must be that the appeal has abated 
against these two respondents but itis con- 
tended that the appeal can proceed ag 
against the other creditor-respondents. The 
necessary result would, of course, be that 
if this appeal should succeed and the order 
of the learned Special Judge be set aside 
(as indeed it would probably have to be in 
view of certain other decisions of this Court) 
the proceedings would continue under the 
Actin respect of some creditors, kut could 
not proceed against other creditors, Tnose 
other creditors however, would be unable 
to take any fresh steps in regard to their 
debts (assuming even that no bar of limi- 
tation should come into play) by reasons of 
the provisions of s.7 of the Encum. Estates 
Act. Section 7 (1) (b), provides that 

“no fresh suit or other proceedings other than an 


appeal, review or revision against a decree, or order 
or a process for ejectment for arrears of rent shall ex- 
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cept as hereinafter provided be instituted in any 
Oivil or Revenue Oourt in the United Provinces in 
respect of any debtsincurred before the passing of 
the said order.” 


Thus whereas the effect of dismissing 
the appeal as having abated as a whole 
would be that the proceedings under the 
Encum. Estates Act have come to an end 
entirely and‘ those creditors would not be 
debarred by s.7 from pursuing any re- 
medies still open to them against the appli- 
cant debtor, the effect of allowing the 
appeal of the applicants against those res- 
pondents against whom the appeal has not 
abated would be to preclude the former 
group from obtaining any remedy in ree 
gard to the debts which stand in their 
favour. 


Another difficulty might also arise name” 
ly, that apart from s. 7, these creditor” 
claimants would presumably also come with 
in the mischief of s.13 of the Act which 
provides that all claims not made within 
the time and in the manner required by 
the Act shall be deemed for all purposes 
and on all occasions to have been duly dis- 
charged. These same creditors therefore, 
unless on ths restoration of the proceedings 
they elected and were able to proceed with 
their former claims or to file fresh claims, 
would be out of Court for ever. 

It appears to us that the position of the 
parties under this Act is full of anamolies. 
The clear intention of the Act is the relief 
of encumbered estates from all the debts 
Outstanding against them. In the first in: 
stance, as has been held by the High Oourt 
at Allahabad in Gokaran Singh v. Brij 
Bhukno Singh, (I. L. R. 1939 AR., 892 (1), 
the landlord applicant under the Encum. 
Estate Act is clearly in the position of 
a plaintiff. Itis he who moves the Oourt 
to obtain relief in respect of his debts. 
On the other hand after the issue of noticas 
under s. 9, it is the craditors who have to 
putin statements of claim which are of the 
nature of plaints. The proceedings in rese 
pect of each claim of acreditoror all the 
combined claim3 of each creditor can be 
regarded as separate suits, and result of 
those suits is that the Special Judge gives, 
under s. L4of the Act, a simple money 
decree for the amount due to the claimant. 
It is difficult to see how in a case of a 
simple claim formoney made by a creditor 
in proceedings before a Special Judge the 
creditor in whose favour a decree is to be 
made can be regarded as the defendant, 
With great respect to the learned Judges 
who decided Gokaran Singh's case (1) wa are 
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inclined to think that although there are 
difficulties in the oppcsite view there are 
also difficulties in the view which they have 
taken and one of those difficulties is ex- 
emplified by the order which they ultimate- 
ly paseed,. They were prepared to hold 
that the suit of the applicant as against 
the creditor had abated, but on the appli- 
cation of the creditor's legal representa- 
tives themselves they allowed substitution 
to be made of those legal representatives. 
It is fairly clear why the legal representa- 
tives of the creditor were anxious for sub- 
stitution to be made. They saw that they 
would be faced with difficulties arising 
out of ss.7 and 13 of the Act, Had the 
learned Judges taken their view to its 
logical conclusion and refused entirely to 
allow substitution, the result would have 
been not an injury to the applicant (ia 
fact the applicant himself was anxious to 
allow the abatement to continue) but an 
injury to the legal representatives of the 
creditor who would apparently have had 
no remedy left to them, by which they 
could realise the arcount of their debt. 

One general principle of ihis act, as it 
appears to us,is that the applicant can- 
not be allowed by his default to injure 
the interests of the creditors, Gokaran 
Singh in the case in question clearly thought 
that by refusirg to apply for substitution, 
he would get rid of the debt of the deceased 
creditor, but by allowing the application 
of the legal representatives the Court 
declined to allow the applicant to benefit 
by his own default. The same intention 
appears from s. 50 ofthe Act which pro- 
vides that 

‘tif a landlord with regard to whom a notice hag 
been published under s. 9, dies before a declara- 
tion has been mude in respect of him under s. 44. 

(a) the proceedings under this Act shall be conti- 
nued as nearly as may be possible in all respects as 
if the landlord was still living.” 

Similarly whereas a landlord applicant 
could, in the early days of this Act, have 
succeeded sometimes in getting rid of a 
debt by cmitting it in his written state- 
ment unders. 8 and by the creditors not 
coming to know of the application and 
therefore failing to put in aclaim under 
the provisions of ss.9and 10 of the Act 
within the time prescribed, the Act has 
ncw been modified so asto allow claims to 
be made at a later stage, if the creditor 
can show gcod cause for so doing. We 
may therefore infer thatthe general inten- 

(1) IL R 1939 All. 892; 185 Ind. Oas. 402: A IR 
ss All. 717; (1939) A LJ 928; 1939 R D516; 12R A 
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tion of the Act is that the landlord appli- 
cant should notin any case be allowed. to 
profit at the expense of his creditors by 
any laches on his own part. This principle 
is, we think, applicable in the present case 
also. If despite the abatement of this appeal 
against two of the appellants, we were to 
allow this present appeal to go forward, 
the result might be that the legal represen- 
tatives of those creditors who have died 
during the pendency of the appeal would 
be deprived of all remedy against their 
debtors. 

One other possibility which has to be 
considered is whether this appeal could not 
be allowed to proceed even in the face of 
no substitution having been made for dee 
ceased creditors on the ground that the 
other creditors are, as it were, represen- 
tatives of the whole body of creditors, We 
do not think that in a matter of objection 
to the maintainability of the application 
as a whole any one creditor could be held 
to be representative of the others, Each 
creditor is entitled to raise his own objec- 
tiong, though possibly an objection raised 
by one may succeed to the benefit of all. 

Putting the case shortly it appears to us 
that this appeal must abate as a whole, 
because if the appeal were to be allowed as 
things now stand, the result would be that 
the application would have to proceed ab 
initio as against some and not as against 
other creditors. This would bein contro- 
vention of tke whole intention of the Act, 
and secondly the effect of it would be 
that those very creditors against whom the 
appeal has abated would be debarred from 
all remedy by the provisions of the Act 
itself. 

We are therefore constrained to hold that 
this appeal has abated asa whole and we 
dismiss it accordingly. 


D. Appeal dismissed, 


aS E 


MADRAS HIGH COURT 
Application No. 2666 of 1938 
January 30, 1939 
VENKATARAMANA Rao, J. 

UNITED MOTOR FINANCE Co. 
PLAINTIFFS 

versus 
FIAT MOTORS EASTERN INDIA 
AGENOY— DEFENDANTS 
Civil Procedure Code (Act V of 1908), 0. XXI, 
rr. 41 and 42—Holder of decree directing tnguiry as 
to damages, if entitled to invoke aid of O, XXI, 
r. 41 


" Where a decree directs an enquiry a to 
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damages, the decree is for payment of money and 
the holder of sucha decree is entitled to invoke the 
aid of O, XXI, r. 41, Civil P O©., in order to en- 
able him ¢o effect an attachment in pursuance of 
the right given to him under O. XXI, r. 42. But 
the Court is vested with the discretion to give 
relief under r. 4l or not. Viraraghava v. Varada 
(3), followed, 151 Ind. Oas. 609 (5) and 178 Ind. 
Oas. 212 (6), relied on. 


Mr. S. V. Narayana Ayyar, for the Plaint- 
iffs. 


Mr. C. Narasimhachariar, for the Dee 
fendants, 


Judgment.—The question in this appeal 
is whether s plaintiff who has obtained a 
decree directing an enquiry as to damages 
is entitled to invoke the aid of O. XXI, r. 41, 
Civil P. O., in order to enable him to effect 
an attachment in pursuance of the right 
given tohim under O. XXI, r, 42, Oivil 
P, 0. The learned Master took the view 
that he is not entitled to the benefit of 
O. XXI, r. 41, Oivil P.O. The language of 
O. XXI, rr. 41 and 42, prima facie tends in 
favour of the said view. The words ‘as in 
the case of an ordinary decree for the pay- 
ment of money’ in O. XXI, r. 42, would seem 
to indicate that a decree directing an en- 
quiry asto rent or mesne profits or any 
other matter like the one ia question, 
damages, is not a decree for payment of 
money. But on a close examination of the 
sections in the light afforded by the history 
of the sections and the interpretation placed 
on the corresponding provisions in the prior 
Civil P. 0., I have come to a different con» 
clusion. Inthe Code of 1859, there was no 
provision corresponding to O. XXI, r. 42 
Civil P. O. The relevant sections of the said 
Code bearing on the matter are ss. 201, 
232 and 219. Section 201, so far as it is 
relevant for the purpose of this case, rans 
thus: 

“If the decreebe for money, it shall be enforced 
by the imprisonment of the party against whom the 
decree is made, or by the attachment and saleofhis 
property, or by both if necessary.” 

Section 232, is in these terms : 

“If the decree be for money, and the amount there- 
of is to be levied from the property of the person 
against whom the same may have been pronounced, 
the Oourt shall cause the property to be attached 
in the manner following," 

In Saroda Moyee v. Uma Moyez (1), there 
was a decree for possession and mesne pro» 
fits the amount of which had to be deter- 
mined in the course of the execution. It 
was held that the decree for mesne profits 
was a decree for money within the meaning 
of B. 232 cf a oe of 1859, After getting 

ossesslon of the property in pu 
Pa) aw RO. property in pursuance of 
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the decree an application for attachment 
of certain property was madeand effected, 
and after the amount of mesne profits 
had been determined the sale of the pro- 
perty took place, Objection was taken to 
the legality of the sale on the ground that 
there wasno legal attachment of the pro- 
perty previous to the sale. This conten- 
tion was negatived both by Jackson and 
Hobhouse, JJ., on the ground that the 
decree for mesne profits was a decree for 
money, and attachment could be effected 
in pursuance of such a decree. Jackson, J. 
remarked thus: 

“This decree, it seems to me, was a decree for 
money within the terms of s. 232, Oivil P. O, and 
that being so, I see no irregularity in the decree- 
holder applying for attachment of the judgment- 
debtor’s property, so that the property might be 
held in attachment, and protected from alienation 
pending the ascertainment of wassilat, that ia of 
the precise amount of money dus, This, it appears, 
is precisely what happened in the present cass. The 
enquiry into the amount of wassilat was going on: 
and the property was held under attachment; and, 
when the amount of wasstiat had been determined, 
and not untilthen, notice of sale was issued, and 
the sale took place. The sale, therefore, at any rate, 
was in satisfaction of a decree for money of which 
the amount had been by that time ascertained.” 

To the similar effect, Hobhouse, J.: 

“Then, as to the attachment, I think that this 
decree was, in reality, adecree formoney. It did not 
and could not have stated the exact amount of money; 
it did state that a certain amount of a wassilat 
or mesne profits to be ascertained and obtained That 
being so, it was a decreas for money, and, being 
a decree for money, under ss, 232 and 235, Civil 
P.O., an attachment properly followed upon the 
decree.” 

In the view taken by the learned Judges, 
namely, that though the amount of mesne 
profits was to be ascertained the decree 
represented a sum of money and was there- 
fore a decree for money, s, 219 of the Code 
would be applicable, and that section ran 
thus : 


“Before granting the order for a ganeral attach- 
ment, or at the instance of the plaintif at any 
time after judgment, and before complete execution 
of the decree, the Oourt may summon the person 
against whom the application is made, and examine 
him asto the property liable to be seized in satis- 
faction of the judgment. The Oourt may also ofits 
own motion or at the instance of any person inter- 
ested in the inquiry, summon any other person whom 
it may think necessary and examine him in respect 
to such property, and may require the person sum- 
moned to produce all deeds and documents in his 
possession or power relating to such property.” 


From the language of the section it is 
clear that that section can be availed of by 
a decree-holder after judgment and before 
complete execution of the decree and in the 
cage of preliminary decree complete execu- 
tion cannot be had till the amount is finally 
fixed. Two years after the decision in 
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Saroda Moyee v. Uma Moyee (1), Sir Barnes 
Peacock observed that where a decree 
awarded possession and directed an inquiry 
as to mesne profits the decree as to mesne 
profits could not be executed until they 
were ascertained : Haro Shanker v. Tarak 
Chandra (2), at pp. 1:8 and 119. Justice 
Jackson was a party to this judgment. 
It was with referénce to this view that the 
Legislature in enacting the Code of 1877 
re-placed ss, 230 and 231 by ss. 254 and 
255 which ran thus : 

“Section 254.—Every decree or orderdirecting a 
party to pay money, as Compensation or costs, or 
as the alternative to some other relief granted by 
the decree or order, or otherwise, may be enforced 
by the imprisonment of the judgment-debtor, or by 
the-attachment and sale.of his property in manner 
hereafter provided, or by both.” 

Section 255.—If the decree be for mesne profits or 
any other matter the amount of which in money is to 
be subsequently determined, the property of the 
judgment-debtor may, before the amount due from 
him under the decree has been ascertained, be attach- 
ed as inthe case of an ordinary decree for money.” 

Section 254,re-placed ss. 201 and 232 of 
the Code of 1859, and s. 255 has been enact- 
ed in accordance with the decision in 
Saroda Moyee v. Uma Moyee (1). The use 
of the word “ordinary” in s. 255 is signi- 
ficant. The Legislature has used that word 
to mark the difference between a decree 
for money simpliciter and a composite 
decree for possession and mesne profits 
which would not be strictly a decree for 
money. Therefore the use of the words 
“asin the case of an ordinary decree for. 
the payment of money” clearly shows that 
in a case where adecree directs an inquiry 
as to mesne profits the decree so far as tha 
mesne profits are concerned would be a 
decree for money though it may not be an 
ordinary decree for money. In Virara- 
ghava v. Varada (3), a question arose whe- 
ther a decree for mesne profits was a dec- 
ree formoney. The petitioner in that case 
who held a decree for mesne profits, not 
yet ascertained, applied on June 28, 1851] 
to the Court of the Subordinate Judge of 
Kumbakonam to stay the sale of the judg- 
ment-debtor’s land which was being brought 
in execution of another decree in order 
that he might attach theland in execution 
of his decree. Thisapplication was rejecte 
edon June 29, on which date the property 
was also sold. On the same date after the 
rejection of the application the said peti- 
tioner applied tothe Oourt for a rateable 
distribution of the proceeds of the sale. The 


(2) 3 Beng. LRA O 114, (118, 119); 11 W R 
(3) 5 M 123, 
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question was whether he would be entitled 
to such a rateable distribution under s. 295 
of the Code. Held he would be, The judg- 
ment of the Court (Turner, O. J. and 
Muttuswami Ayyar, J.) was delivered by 
Turner, 0, J. who remarked thus: 

“The decree held by the petitioner for mesne pro- 
fits was a decree for money. Although the amount 
was still uncertain, the petitioner had applied to the 
Court to execute that decree. He had not only peti- 
tioned thatthe mesne profits should be ascertained 
but he had applied on April], 1881, to attach certain 
immovable property under s. 255. He came within 
the purview ofs. 295.” 


Therefore the decision isa clear autho- 
rity for the position that a decree directing 
an inquiry as tomesne profits is a decree 
for money within the meaning of ss, 255 
and 295. Section 295, imposes two condi- 
tions : the decree-holder who applied for 
rateable distribution must hold a decree 
for money and he must have applied for 
the executicn of the said decree. Therefore, 
the said decision clearly implies that both 
the conditions were fulfilled in the -case 
thus further implying that the application 
for attachment under s. 255, would be an 
application for execution. Of course, under 
the Codes of 1899, 1877? -and 1882, an ine 
quiry to unascertained rent or mesne pro- 
fits was to be had only in execution and 
therefore it may betaken thatthe applica- 
tion for attachment was made in the course 
of the application for the execution of the 
decree. In this view therefore such a dece 
ree-holder can certainly invoke the provie 
sions of s. 267 of the Code of 1877 which ree 
placed s. 219 of the Code of 1859 and which 
section ran thus: 

“The Court,may, ofits own motion or 
application of the decree-holder, summon any person 
whom it thinks necessary, and examine him in 
respect of any property liable to be seized in satis- 
faction of the deeree, and may require the person 
summoned to produce any document in his posses- 
gion or power relating to such property, and before 
issuing the summons of its own motion, shall 


declare the parson on whose behalf the summons is 
so issued.” 


It will be seen that this section is very 
general in its terms, The decision in Vira- 
raghava v. Varada (3), was followed in 
Ramaswami Atyar v. Rama Aiyar (4), a 
decision under the Code of 1882. The ques» 
tion there was whether a decree for unas- 
certained mesne profits was a decree for 
money and might be attachedin the mode 
prescribed by s. 273 of the Code which now 
corresponds to O. XXI, r. 53 of the present 
Code. The learned Judges (Muttuswami 


Ayyarand Wilkinson, JJ.) observed thus: 
“As observed by Hobhouse, J., in Saroda Moyee v. 
Uma Moyee (1), with reference tos. 232, Act VIII 


(4) 2M L J 288, 


on the 
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of -1859, the-decree was-a decree for money in the 
sense that it represented a sum of money to be 
ascertained hereafter. It was also held in Virara- 
ghava v. Varada (3), that the holder of a decree for 
unascertained mesne profits is ofa money decree 
for the purpose of claiming rateable distribution 
under s. 595.” 


Therefore up to the passing of the present 
Code the Jaw is fairly clear that the holder 
of a decree directing inquiry into mesne 
profits can apply tothe Court to have the 
judgment-debtor examined in order to as- 
certain what property he is possessed of 
for the purpose of effecting an attachment 
of the property in orderto enable him to 
get satisfaction of his decree, Of course 
the purpose of the attachment is, as pointed 
out in Saroda Moyee v. Uma Moyee (1), to 
Serve as a measure of protection to the 
decree-holder, to prevent the judgment-deb- 
tor form alienating the property and to en- 
able the decree-holder to obtain satisfac- 
tion of his decree. The question is, has 
there been any change in the law under 
the present Code? Order XXI, r. 42, ree 
places s. 255 of the Codes of 1877, 182 
and O. XXI, r., 41, replaces s. 267 of the 
Oodes cf 1877, 1882; the only difference 
introduced in the Code is that where a 
decree directs an inquiry into the mesne 
profits the inquiry is in the suit itself 
and not by way of execution; but still the 
principle of s. 255, is retained in enacting 
O. XXJ, r. 42. This seems to indicate that 
& partial execution is permitted in the case 
of a decree directing an inquiry into mesne 
profits pending the final ascertainment of 
the same. But the interpretation adopted 
under the old Code in regard to a decree 
for unascertained mesne profits or to a 
similar relief would still hold good and that 
was the view taken by a Bench of this Vourt 
(Madhavan Nair and Jackson, JJ.) in a case 
reported in Ramaswami Iyerv. Vedambal 
Ammal (5). They have followed Viraraghava 
v. Varada (3) and held that in spite of the 
differencein procedure in the ascertain- 
ment of mesne profits, a decree directing 
an inquiry ioto mesne profits would be a 
decree for the payment of money within 
the meaning of O. XXI, r. 42, so asto en 
title such a decree-holder to obtain a rate- 
able distribution under s. 73 of the pre- 
sent Code. Madhavan Nair, J., who deliver- 
ed the judgment of the Court referring to 
O. XXI, r. 42, observed thus: 


“This provision, in our opinion, treats the attach- 
ment a8a proceeding in execution of a decree and 


(5) 58 M 233; 151 Ind. Cas. 609; A I R 1934 Mad. 
wh asa J 303; 40 L W 29i; 7 R M 428; (1934) M 
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the application for attachment may well therafore be 
treated asone for execution.” 


Ín this view therefore, O. XXI, r. 41, 
would be applicable to the case, As pointed 
out by main the decision reported in Bivi 
Ammal v. Union Bank, Kumbakonam Ltd., 
(6), the Gourt is vested with the discretion 
to give the relief under O. XXI, r. 41, 
or not. Inthe view taken by the learned 
Master, I find that he has not gone into 
that question. I therefore reverse the deci- 
sion of the learned Master and sead the 
application back to him for considering 
whether in the circumstances of the case 
he would exercise his discretion and issue 
an order for the examination of the. judg- 
ment-debtor as prayed for by the appli- 


cant, The costs of the appeal will abide 
the result. 
N.*De Case remanded, 


(6) A IR 1938 Mad. 771; 178 Ind. Oas. 212; (1938) 
MW N 702; 48 L W 157; 11 R M 422. 





OUDH CHIEF COURT 
Execution of Appeal No. 41 of 1937 
April 22, 1940 

ZIA-UL HASAN AND YORKE, JJ. 

MULA alias MULOHAND— JUDGMENT- 

DEBTOR—ÅPPELLANT 
BeErsus 
Mst. RAM DULARI—DEor&Es-noLDER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. LX, 3. 15] 
—Jurisdiction to restore application in execution 
dismissed for default — Order passed under Oudh 
Rent Act, by Assistant Collector—Civil Court, if can 
entertain appeal —-Oudh Rent Act (XXII of 1886), 
ss. 119, 118—Order under s. 151, Civil Procedure Code 
(Act V of 1908) by Revenue Court -No appeal lies to 
Civil Court. 

Court has no jurisdiction under O. IX of the Oivil 
P. C., to restore an application which had been 
dismissed in execution. But s. 151 csn bə properly 
made uge of for the purpose of restoring an application 
in execution which has been dismissed for default. 
60 Ind. Cas. 720 (1) and 114 Ind. Oas. 123 (2), relied 
on. [p. 298, col. 2.] 

Section 119 of the Oudh Rent Act applies only to 
decrees and orders passed in the courseof a suit, 
and operates only to take certain first and second 
appeals away from the Revenue Courts and give 
jurisdiction to the Oivil Oourt fo entertain them. 
It follows that that section cannot be relied upon 
as authorising a Oivil Oourt of a District Judge or 
for that matter the High Oourt to entertain an appeal 
from an order passed by a Revenue Qourt in execu- 
tion proceedings. But although s.119 may not per- 
mit such an appeal to be made tothe District Judge, 
s. 119 will not in the matter of execution proceed. 
ings limit the application of s. 116 and subject to the 
provisions ofthe Civil P.0O.,an appeal will lie as 
provided in s. 116, though not to a Oivil Court. (p, 
300, col. 1.] 

Appeals from orders under Oudh Rent Act will 
notlie unless the orders are such that an appeal 
would lie from them under the provisions of 

QO. XLIII, r, (1) org. 104 of the Code, Itfollows that, 
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inasmuch as an order made under s. 151 of the 
Civil P. O., (by a Court which recognised that it had 
jurisdiction, but for perfectly good reasons declined 
to make an order as prayed and exercise its dis- 
cretion under that section in favour of the applicant) 
is not appealable under the provisions of O, XLII, 
T. (1) or s. 104 of the Code, it is not appealable at 
all. Where therefore the District Judge | entertains 
and allows the appeal he exercises a jurisdiction 
which is not vested in him by law. No appeal also 
lies from the order of the District passed in appeal, 
which he had no jurisdiction to entertain. Sheikh 
Tasadduq Hussain v. Raja Bhagwan Bakhsh Singh 
(3) and Hart Narain Babu v. Raja Bahadur Lal (4), 
commented upon. {p 301, col. 1.] 


Ex. A. against theorder of the District 
Judge of Hardoi, dated August 11, 1937. 


Mr. l M. L. Saksena, for the Appellant. 
Mr. K. N. Tandon, for the Respondent. 


Judgment.—This is a second appeal 
against the appellate decree of the Dietrict 
Judge of Hardoi in an execution case 
arising out of the following circum- 
stances. 

On September 11, 1933, the decree-holder 
respondent Mst. Ram Dulari obtained a 
decree for profits from the Oourt of an 
Assistant Oollector, On the last possible 
day of limitation, September 11, 1936, 
she applied for execution of her decree, 
A number of dates were fixed from time 
to time. On September 21, 1936, a 
warrant of attachment was issued, On 
October 23,1936 attachment was notified 
on the spot. No movable property was 
found but immovable property was attach- 
ed, On October 31, this attachment was 
reported tothe Court. On November 7 
and 11, the presiding Officer himself was 
absent, butthe decree-holder was present. 
On November 23, notice issued _to the 
judgment-debtor in respect of an injunc- 
tion was not served. On that date the 
case was adjourned to December 4. 
On December 4 both parties were absent 
and the Oourt ordered the application 
to be consigned to records, that is it 
dismissed the application for execution. 
Almost a clear month later on January 
2, 1937, an application was made under 
s. 151 of the Oivil P, O., to set aside the 
order of dismissal and restore the exe- 
cution application to the record, it being 
‘alleged that there was no further period 
of limitation left and that if this applica- 
tion was not restored the decree-holder 
‘would suffer substantial loss. The learned 
Assistant Collector very rightly recognised 
that he had no jurisdiction under O. IX of 
ihe Civil P.O, to restore an application 
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which had been dismissed in execution. 
He tock the view that this was not a pro- 
per case for the exercise of the inherent. 
powerof the Court under s. 15} of the 
Oode, Ha did not consider that s. 151 was 
not applicable and indeed it has been held 
in more than one case thats. 151 can be 
properly made useof for the purpose of 
restoring an application in execution which 
has been dismissed for default vide for 
example Bholuy. Ram Lal (I. L. R. 2 
Lah. 66) (1) and Jagdat Sinha v., Rajpal 
Kuar (50.W.N,. 895) (2), On the view 
that applicant must suffer for his own 
negligence however he declined to restore 
the application to the file. 

On the matter being taken up in appeal 
to the District Judge of Hardoi, the latter 
held that under tke provisions of the 
Civil P. O., no appeal lay against an crder 
under s, 151 of the Code. He however 
took the view that under the provisions of 
8. 119 of the Oudh Rent Act an appeal lies 
from all original or appellate decreas 
or orders of a Collector or an Assistant 
In this connection he relied 
upon a reported case of the Board of 
Revenue, namely Sheikh Tasaddug Hussain 
v. Raja Bhagwan Bakhsh Singh (1 O. W. N. 
109) (3), which has subsequently been 
followed by the same Board in Hari Narain 
Babu v. Raj Bahadur Lal (1937 O. W. N. 
1164) (4). 

The matter came up in second appeal 
before one of the members of this Bench 
when two questions were raised — 

(1) Whether s. 119 of the Oudh Rent Act 
applies to orders passed in the course of 
asuit only or also to orders passed in 
execution proceedings ? l 

(2) Whether ss. 116 and 119 ofthe Oudh 
Rent Act provide for appeals against 
all decrees and orders of the Revenue 
Courts independently of the provisions 
of the Civil P.O., or whether appeals.can 
be brought under those sections against 
those decrees and orders only which are 
appeslable under the Civil P. 0.? 

Doubt was felt as to whether the deci- 
sion in Hari Narain’s case (4) was a 
correct decision in so faras it laid down 
that s. 116 allowed appeals independently. 
of the provisions of the Civil P, O., and 
accordingly ths matter was referred to a 
Division Bench of this Oourt, 


og? D 66; 60 Ind. Cas. 720;3UP LR (L) 


(2)5 O W N 895; 114 Ind. Oas. 188: A IR 1928 Oudh 
478; Ind. Rul. (1929) Oudh 198, 

(3)10 W N 109, 

(4) 19370 W N 1164, 
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This matter bas been argued as a second 
sappeal, and prima facieif this is a case 
«ofan appeal from order no secznd appeal 
would lie to this Court unless such a 
«second appeal is allowable in view of the 
orate the 8.119 of the Oudh Rent 

ct. 

Even if however we were to hold that 
s. 119 of the Oudh Rent Act does not 


permit an appeal from an appellate 
decree against an order not in a suit 
but in execution proceedings, mnonethe- 


less the matter is one which could pro- 
perly be considered under the provisions 
ofs.115 of the Civil P. O., in as much 
as the question ultimately at issue comes 
to be whether the learned District Judge 
had or had not jurisdiction to entertain 
an appeal from the order of the Assis» 
tant Collector under s.119 ofthe Oudh 
Rent Act. 

The question of the effect and interpre- 
tation of ss, 116,119 and 135 of the Oudh 
Rent Act is by no means free from diff- 
culty. In Mata Prasad's Rent Law in Oudh 
(7th Edition 1935) at p.734 there is a note 
under s. 116 that 

“This section gives a general right of appeal. 
Appeals lie under this section not only from 
decrees but aleo from orders. All original as 
well as appellate decrees and orders are made 
appealable. Merely those orders which are 
mentioned in s.104 and O. XLIII ofthe Oivil P. O. 
are not the only ones against which the appeals 
can lie, An appeal lies from an appellate order 
a , 25 8. 105 of the Civil P. O. is not appli- 
cable”. 


In this connection a reference is made 
to the case already mentioned in 1. O., W. N. 
109 (3). Aftera careful consideration of 
the provisions of this section we are in 
great doubt as to whether this interpreta- 
tion ofr, 116 (which is also partially ap- 
plicable to s. 119; is a sound interpretation. 
Section 135 of the Oudh Rent Act proe» 
vides : 

“The provisions of the Civil P. O., 1908 shall, 
so far ag they are not inconsistent with the pro- 
visions of this Act; apply to all suits and other 
proceedings under this Act ia 

For an obvious case of such an inconsis- 
tency we have only to compare es. 116 
and 119, which provide for second appeals 
from orders passed in an appeal against 
orders of an original Court with sub-s. (2) 
of s. 104 of the Civil P. O., which provides 
that “no appeal shall lie from any order 
passed in appeal under this section.” This 
ig the sort of inconsistency which is 
recognised by £. 135 and in cases of such 
an inconsistency the provisions of the 
Oudh Rent Act override ithe provisions of 
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the Civil P. ©. In all other cases the 
provisions of the Oivil P. ©. are to be 
applied and therefore it would appear 
that where in any section we find the 
words “subject to the provisions of the 
Civil P.O. we arə to understand that the 
provisions ofthe Civil P. O, ordinarily 
applicable tothat particular subject in 
civil suits or proceedings are applicable 
in suits or proceedings under the Oudh 
Rent Act, Section 116 and s. 119 are 
both sections which provide for the forum 
of appeal in certain cases, with this 
addition that they provide for appeals 
not only from original decrees or orders 
but also from appellate decrees or orders. 
It is important to note that there isa cone 
siderable difference between the provisions 
of the two sections. Section 116 provides 
that “subject tothe provisions of s. 119” 
(which makes certain appeals lie to a Dis- 
trict Judge and not to a Revenue Court) 
“and of the Civil P, O., 1908, as applied 
by this Act”, (that is with the modifications 
arising from the terms of s. 135)" an appeal 
shall lie from an original or appellate 
decree or order made under this Act as 


follows, namel 
“Provided that, 


grounds mentioned ins, 100 of the Civil P.O., 
1908,” (that is hardly speaking on a point of law 
only) “andthat the decree or order made on that 
appeal shall be final”. 

In s. 119 on the other hand the wording 


is as follows: 

“Subject of the provisions of the Civil P. O., 1908, 
as applied by this Act," (that is with the limitations 
get forth in s. 135) “an appeal shall lie from an 
original or appellate decree or order of a Collector 
or of an Assistant Collector of the first class in a suit 
of a description mentioned in cls. (2,, (5),(9) sub-cls. 
(a) or (b), G1), (13a) (15), (16) (17) or (18) of s. 108, 
as follows: 

The difference between the two sections may be 
expressed in this way that 8. 116 providesfor an 
appeal from “an original or appellate decree or 
order made under this Act” while s. 119 provides 
foran appeal from “an original or appellate 
decree or order in a suit” falling under oneor other 
of certain specified clauses of s8. 108. Learned 
Counsel have been unable to show us any Cases 
in which this distinction between the wording of the 
two sections has been considered, but we are of 
opinion that the difference in the wording cannot 
be supposed tohave been unintentional and it 
follows that in interpreting 8.119 we must be 
careful to interpret the words of the section 
strictly and not to treat the words “in a suit” 
ascarrying a meaning which is wider than the 
words themselves express, this connection we 
have to bear in mind that by 8. 3 (2) of the Act “suit” 
means “asuit under this Act”. 


On the general question of the propriety 
of giving a strict interpretation to the 
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provisions of g.119 we are fortified by 
the recent decisions of tbis Oourt in 
Thakur Mohammad Umar v. Musammat 
Nasir (1939 O. W. N. 749) (5) and Jageshar 
Prasad v. Lal Narsing Pratap Bahadur 
Singh (1939 O. W. N, 823) (6). 

On the first question therefore which 
arises for consideration we are clearly of 
opinion thats.119 of the Oudh Rent Act 
applies only to decrees and orders - passed 
inthe course of a suit, and operates 
only to take certain first and second 
appeals away from the Revenue Courts 
and give jurisdiction to the Civil Court 
to entertain them. It follows that that 
secticn cannot be relied upon as authoris- 
ing a Civil Court of a District Judge or for 
that matter this Court to entertain an 
appeal from an order passed by a Revenue 
Court in execution prcceedings, 

This view would not neceesarily have the 
effect of barring an appeal entirely, becauce 
the provisions of s. 116 are very much 
wider and provide for an appeal from 
an original or appellate decree or order 
“made under this Act” subject to the pro- 
visions of s. 119. What we mean tosay is 
that although s 119may not permit such 
an appeal to be made to the District Judge, 
s. 119 will not inthe matter of execution 
proceedings limit tLe application of 5,116 
and subject to tte provisions ofthe Civil 
P, CO. an appeal will lie as provided in s. 116 
though nct to a Civil Court, 

This brings usto the second question 
which was argued before one of usat an 
earlier stage and which has again been 
argued before us, that is whether ss. 116 and 
1!9 provide for appeals against “all” 
decrees and orders bi the Revenue Oourts 
independently of tke provisions of the 
Civil P.C. The view which appears to have 
been taken is that the effect of s.116is to 
permit appeals from all decrees and 
orders whether original or appellate. 

We find great difficulty in accepting 
this view. In both sections the same 
wording is found, namely “subject tothe 
provisions of the Civil P. O. as applied by 
this Act an appeal shall lie". The only 
limitation on the application of the Oivil 
P. C. is where thereis an inconsistency 
between the Ccde and the Act as in the 
case of second appeals arising out of 
appeals from orders. Both sections seem 

(5) 1939 O W N 749: 183 Ind. Cas. 4f3; 1939 0 L R 
517; 12 R O 37; 1939 R D 463; A IR 1939 Oudh 239; 
14 Luck, 698. 

(6) 1939 O W N 823; 184 Ind. Cas. 14; 19390 L 
R576; 12 R O 80 (2); 1939 R D 515; A I R 1939 Oudh 
278; 15 Luck. 36. 
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to have been read as ifthe wording were 
“an appeal shall lie from all original or 
appellate decrees or orders” and as if the 
words “subject to the provisions of the 
Civil P. O. ” were to be read as over-ridden 
by the presence of the word “all” which 
finds no place in the section. In the case 
reported in 10. W. N. 109 (3) the learned 
Member of the Bcard of Revenue ree» 
marks: 

“The Oivil P. O. as held by the Calcutta High: 
Oourt in a decision, with which I entirely agree, 
lays down that there should be no appeal ina case 
like the present one’’. l 

(This was a case of appeal from an order 
rejecting a second application to revive a 
suit after a first application had been 
dismissed for default of prosecutioa). 

“On the other hand s. 116 (b) clearly provides 
an appealto the Commissioner from an order of the 
Assistant Collector ofthe first class. On this point 
I would hold that there is an inconsistency 
between the provisions of the Oudh Rent Act and 
and of the Civil P. O. and that the Rent Act must 
prevail and that an appeal lay from the order”, 


With great respect we would remark 
that this seems to lose sight of the words 
“subject to the provisions of the Civil P. C.” 
which apparently must be effective in all 
cases in which there is not on the very 
wording of the section itself an incon» 
sistency between the Act and the Code, 

Similarly in Hari Nurain’s case reported 
in 1937 O. W. N. 1164 (4) the learned 
Senior Member remarks, under s. 116 of 
the Oudh Rent Act "an appeal shall lie 
from an original or appellate decree or 
order made under this Act subject to the 
provisions of s. 119” (which take the appeal 
in certain cases away from the Revenue 
Courts tothe Court of the District Judge) 
“and of the Givil P. O., 1908 as applied 
by this Act, Here the specific right to 
appealis granted against all orders of 
subordinate Courts.” 

Here again with great respect it 
appears to us that in reality no meaning 
is being given to the words “subject to 
the provisions of the Civil P. O." It 
appears tousthat apart from cases of a 
recognizable inconsistency such as the 
incompatibility of the provisions for 
appeals from appellate ‘orders’ with the 
provisions of s. J04 (2) of the Civil P.O. 
the other provisions of Civil P. O. relating . 
to appeals from orders are not denied 
applicability to cases under the Oudh 
Rent Act, that is to say appeals from 
orders will not lie unless the orders are 
such that an` appeal would lie from them 
under the provisions of O. XLII, r. <1) or 
s. 104 of the Code, It follows that, inage 
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much as an order made under s. 15! of 
the Oivil P.C. (by a Court which recog: 
nised that it had jurisdiction. but for per- 
fectly good reasons declined to make an 
order as prayed and exercise its dis- 
cretion under thatsection in favour of the 
applicant) is not appealable under the 
provisions of O, XLIII,r. (1) or s. 104 of 
the Code, it is not appealable at all. It 
follows that in so far as the learned 
District Judge entertained and allowed 
the appeal of the decree-holder respondent 
he exercised a jurisdiction which was not 
vested in him by law. Whether therefore 
we treat this case as a case of appeal 
(though we are specifically of opinion that 
no appeal lies) or of an application in 
revision, we are satisfied that the order 
made by the learned District Judge 
of Hardoi is not a correct order, and 
we accordingly set it aside, and restore 
the order of the Assistant Oollector. 
The appellant will get his costs through- 
` out. 

We may remark that onthe view which 
we have taken in this case of the limitation 
ofs. 119 of the Oudh Rent Act it would 
~geem that the decree-holder might still 
move the appropriate Revenue Court which 
would be bound by the decisions of the 
Board of Revenue and might look favour 
ably upon ber application. 


D. l Order set aside. 


MADRAS HIGH COURT 
Second Appeal No. $59 of 1935 
April 3, 1939 
W apsworra, J. 
VELLAY YA KONAR AND ANOTHER 
APPELLANTS 
versus 


RAMASWAMI KONAR AND ANoTHER— 


RESPONDENTS 

Specific Relief Act(I of 1877), 82. 39, 42—Suit for 
cancellation of tnatrument and one for declaration 
that it is not binding on plaintiff—Dtistinction— 
Court F'ees Act (VII of 1870 as amended in Madras), 
s. 7 (iv-A), Sch. II, Art. 17-A—Creditors' suit under 
3.53, Transfer of Property Act (IV of 1882) for 
declaration that alienation by debtor is void against 
i ae eee af falls under Art. 17-Aors, 7 

iv-A). 

There is & difference between a suit for the cancel- 
lation of an instrument and one for a declaration that 
the instrument is not binding on the plaintiff. When 
the plaintiff seeks to establish a title in himself and 
cannot establish that titlewithout removing an 
insuperable obstruction such as a decree to which he 
has been a party ora deed to which he has been a 
party, then quite clearly he must get that decree or 
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‘deed cancelled or declared void in toto and his suit 
is in substance a suit for the cancellation of the 
decree or deed even though it be framed as a suit 
for a declaration. But when he is seeking to estab- 
lish a title and finds himself threatened by a decree 
or a transaction between third parties, he is not ina 
position to getthat decree or that deed cancelled 
in toto. That igs athing which can only be done by 
parties to the decree or deed or their representa- 
tives. His proper remedy, therefore, in order to 
clear the way with a view to establish his title, is to 
get a declaration that the decree or deed is invalid so 
far as he himself is concerned and he must there- 
fore sue for such a declaration and not for the 
cancellation of the decree or deed. Unni v. Kunchi 
Amma (1) and 78 Ind, Oas. 118 (2), relied on 

Where a creditor brings a suit under s. 53, T. P. 
Act, for a declaration that an alienation by the 
debtor is void against the creditors, it is a suit to 
obtain a declaration where no consequential relief is 
prayed falling under Art. 17-A, Sch. II of Oourt Fees 
Act. It is nota suit for cancellation of a document 
securing money or property, falling under s.7 (w-A) 
of the.Act. 


S. A. against the decree of the Sub:Judge 
Tuticorin, in A. S. No, 115 of 1934, 


Messrs. A. Swaminatha Ayyar and S. 
Thayagaraja Iyer, for the Appellants. 


Mr. S. Ramaswamy Iyer, for the Respon- 
dents, 


Judgment.—The question raised in this 
appeal is whether a suit brought by a cres 
ditor under s. 53, T. P. Act, for a declara- 
tion that an alienation by the debtor is 
void against the creditors is a suit for can- 
cellation of a document securing money or 
property falling under s. 7 (iv-A), Court 
Fees Act, as amended in Madras, or whe- 
ther it is a suit toobtain a declaration where 
no consequential relief is prayed, falling 
under Art. 17-A of Sch. II of the same Act. 
Both the Courts below have found that the 
suit falls under s. 7 (iv-A). The plaint 
recites that the properties in suit are in the 
possession and enjoyment of defendant 
No. 2 against whom the plaintiff got a decree 
on a promissory note, the suit being filed on 
August 2, 1924, and decreed on Novem- 
ber 12, 1924. It is alleged that on June 19, 
1924, defendant No. 2, collusively and with 
a View to cheat the plaintiff's claim, execute 
eda sale-deed in favour ofhi brother-in- 
law, defendant No. 1, conveying all his pro- 
perties benami and for no valid considera- 
tion, there being no intention that the 
sale-deed should be given effect to. The 
plaintiff therefore prays for a declaration 
that the properties coaveyed to defendant 
No. | are liable to be attached in realization 
of the decree debt obtained by the plaintiff 
against defendant No. 2 and the plaint re- 
cites that the plaintiff sues for himself and 
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as representing the other creditors of defen- 
dant No, 2. 

The judgment of both the Oourts below 
seem tome to have proceeded on a mis- 
understanding of the cases quoted, one case 
in particular being quoted under one re- 
ference as supporting the plaintiff and the 
Same case under another reference as sup- 
porting the contesting defendant and both 
the learned Judges seem not to have grasped 
the difference between a suit for the can- 
cellation of an instrument and a suit for a 
declaration that the instrument is not bind- 
ing upon the plaintiff. Leaving aside for 
the moment the complication due to the 
fact that the plaintiff in this suit sues in a 
representative capacity, the distinction bee 
tween the two classes of suits seems to me 
to be well established by the decisions. 
When the plaintiff seeks to establish a title 
in himself and cannot establish that title 
without removing an insuperable obstruce 
tion such as a decree to which he has been 
a party or a deed to which he has been a 
party, then quite clearly he must get that 
decree or deed cancelled or declared void in 
toto and his suit is in substance a suit for 
the cancellation of the decree or deed even 
though it be framed as a suit for a declara- 
tion. But when he is seeking to establish a 
a title and finds himself threatened by a 
decree or a transaction between third par- 
ties, he is not in a position to get that 
decree or that deed cancelled in toto, That 
is a thing which can only be done by par- 
ties to the decree or deed or their represen- 
tatives, His proper remedy, therefore, in 
order to clear the way with a view to 
establish his title, is to get a declaration 
that the decree or deed is invalid so far ag 
he himeelf is concerned and he must there- 
fore sue for such a declaration and not 
for the cancellation of the decree or deed. 
Tbis distinction was made clear in Unni 
v. Kunehi Amma (1), which is followed in 
Chathukutty Nair v, Chathukutti Nair (2), 
and the distinction is clearly observed in 
the cases quoted by the Oourt below, 
except that there is some obscurity arising 
from a decision of Ramesam, J, in 
Balakrishnn Nair v, Vishnu Nambudiri (3), 
where, though the learned Judge quite 
clearly has this distinction in mind, he 
frames his formula in rather more general 
terms than were perhaps desirable and on 
those grounds has been criticized by the 

(1) 14 M 26, 

(2) 19 L W 249; 78 Ind. Cas, 118; AI R 1924 Mad. 
61]; (1924) M W N 210, 


(3) (1930) M W N 509; 132 Ind. Cas, 129; A IR 1931 
Mad. 375; Ind. Rul. (1931) Mad. 625. 
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Bench which decided the case in Venkata- 
siva Rao v. Venkata Narasimha Satya- 
narayanamurtht (4). My attention has not 
been drawn to any decision which throws 
any real doubt on the general proposition 
that when a person seeks to establish title 
which cannot be established without re- 
moving a decree or au instrument to which 
he is himself a party, then whatever be the 
garb in which he dresses his suit, its substan- 
tial character must be a suit for the cancella. 
tion of the decree or instrument; but if the 
establishment of his title is being impeded 
by the effect of a transaction between other 
parties, he cannot legitimately ask for the 
cancellation of that transaction. but can 
only ask for a declaration that so far as he 
is concerned, it is not binding. 

The respondent has quoted a decision of 
Mine reported in Venkatakrishniah v. Ali 
Sahib (5), which, on the facts, falls clearly 
within the rule laid down in the decisions 
which [have quoted. It was a case of a 
minor whose lawful guardian on his behalf 
made an alienation, which the minor on 
attaining majority wished to get rid of as 
& Preliminary to recovering possession of 
the properties alienated. He was through 
his guardian a party to the alienation ‘and 
necessarily had to get the conveyance cans 
called before he could get possession of the 
properties. The document of alienation, as 
I then stated, was an insuperable obstacle 
tothe prayer for possession and it had to 
be declared void or cancelled. Therefore 
the relief came under 6, 7 (tveA), Court Fees 
Act. Now, on the basis of my observations 
in that case, it is contended that here the 
alienation from defendant No. 2 to defene 
dant No. 1 is an insuperable obstacle to the 
attachment of the properly as the properties 
of defendant No. 2 in execution ofa decree 
against defendant No, 2 and that therefore 
the relief which the plaintiff prays for is 
in effect the relief of cancellation ; more 
especially as the suit is filed not only in 
the interests of the plaintiff himself but 
also of the other creditors, namely of des 
fendant No. 2. It seems to me however 
that the same rule must be applied to 
suits under s, 53, T. P. Act. The matter 
is made clear by taking an extreme case. 
Suppose that the creditors together have 
debts amounting to Rs, 10,000 and that 
in fraud of the creditorsthe debtor alienates 
properties worth Rs. 50,000, are we to 

(4) 56 M 212; 139 Ind. Oas. 317; AI R 1932 Mad. 605; 
63 M L J 764; 36 L W 225; Ind. Rul. (1932) Mad. 643; 
(1932) M W N 992. 


(5) A I R 1938 Mad, 921; 182 Ind. Oas, 878; (1938) M 
W N835;48 L W 277; 12 R M 160, 
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take it that the creditors by their suit 
under s 53, T. P. Act, are entitled or 
required to pray for the cancellation of 
this alienation in toto? I do not think 
that they are. The form of the prayer 
would be for a declaration that the aliena- 
tion is not binding or is void so far as the 
creditors are concerned. Except in so far as 
the creditors are concerned the alienation 
wil) stand and the creditors have no power 
to ask for its complete cancellation, The 
only circumstances in which a suit under 
g. 53, T, P. Act, would in effect bring about 
the complete avoidance of the transfer 
would be in the case wken the value of the 
properties alienated is less than the amount 
of debts, Butas between the alienor and 
the alienee, the transfer stands, subject only 
to the right of the creditors, established by 
the decree, to enforce their debts by the 
sale of the property just as if the transfer 
had not been msde. What the creditors 
therefore seek is not the cancellation of the 
sale, but a declaration that it is not valid 
So far as their claims are concerned. In 
other respects, it may be perfectly good; 
that is a mat'er which does not concern tke 
ereditors;:'and the fact that thoy are cres 
ditors and that this transaction was entered 
into with the motive of defrauding them 
would not give them the right to have the 
sale cancelled except to the extent to which 
they have been defrauded. From this rea- 
soning it seems to me to follow that the 
proper prayer in such a suit as that now 
filed is a prayer for a declaration that the 
sale is not binding upon the creditors to 
the extent of their debts and not a prayer 
for the cancellation of the sale-deed. 

In this view, I hold tbat the suit falls in 
substance under Art, 17-A (1), Sch. II, 
Court Fees Act, and that the plaint has been 
wrongfully rejected by the Courts below, 
The appeal is therefore allowed and the 
suit remanded to the trial Court. Costs 
throughcut will abide by the result of the 
suit. Oourt-fee paid here and in the lower 
Appellate Court to be refunded. l 


- N,*D.- Suit remanded. 
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MADRAS HIGH COURT 
Appeal No, 118 of 1936 
July 17, 1939 
Panprana Row AND VENKATARAMANA 
Rao, JJ. 
PARIMI SUNDARASIVUDU anp 
OTHERS—APPELLANTS 
Versus 
BALAJIPALI ADINARAYANA 
SAST RI— RESPONDENT 

Hindu Law—Adoption— Power of widow—Autho- 
rity —Constructton—Condition attached—A doption 
not complying with conditton—Validity. 

The power to adopt given to a wife must be 
strictly pursued. It may be open to a Court to 
infer a general intention to adopt and construe 
that general intention rather liberally where there 
are n9 special instructions given by the husband 
or, possibly in cases where such instructions were 
carried out and an adoption made in accordance 
therewith but the adopted boy died and another 
adoption was made. Where, however, there are 
special instructions given by the husband, they 
must be the paramount consideration in testing the 
validity of the adoption. 

Where the instruction of the testator was not to 
adopt any boy of the widow's choice but that the 
widow should adopt a boy possessing certain quali- 
fications, namely that he should belong to his 
family or failing which he ought to belong to the 
same gotra as himself. The condition attached to 
such power must be strictly construed or else the 
adoption would be invalid. Oourt ought not to add 
words where the intention of the testator ig clearly 
expressed, 

[Case-law referred to.] 


A. against the decree of the District 


Court, Hast Godavari, at Rajahmundry. i 
O. 8. No. 13 of 1933. i y, in 


Mr. P. Somasundaram, for the Appel- 
laats. 


Messrs. G. Lakskmanna and G. Chand- 
rasekhara Sastri. for the Respondent. 


Venkataramana Rao, J.—This ig 
an appeal from the judgment of the 
learned District Judge of Rajahmundry 
dismissing the plaintiffs’ suit for posseg- 
sion of a house which is Item No, 2 of 
Sch. A to the plaint, The plaintiffs claimed 
title to the property through one Surayya 
who was alleged to be the adopted son ‘of 
one Subbarayadu. The adoption was said 
to have been made by the widow of Sub- 
barayadu in pursuance of an authority given 
to her by her husband by his last will and 
testament dated July 7, 1882. Both the 
factum and the validity of the adoption 
were denied in the lower Court, but during 
the trialthe factum was not seriously disput- 
ed but only the validity of the adoption 
was put in issue. The learned Judge 
came to the conclusion that the adoption 
was invalid on the ground that it did not 
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conform to the authority given by the 
husband. The substantial question for decis 
sion in this appeal is whether the view taken 
by the learned Judgeis sound and this turos 
on the construction of the said authority. It 
is contained in one sentence which runs thus: 
“My wife shall adopt a suitable boy from 
our family or a boy telonging to the same 
goira as myself.” The said Surrayya was 
no other than the brother of the widow 
of Subbarayadu and it is conceded that 
he did not belong to the family of Sub- 
barayadu nor had the same gotra as 
Subbarayadu, As observed by the Privy 
Council in Rajendra Prasad v. Gopal Prasad 
(1), it is well-established law that the power 
to adopt given to a wife must be strictly 
pursued. There is no doubt that the power 
in this case has not been strictly pursued, 
but it is contended by Mr. Somasundaram 
that, from the fact of Subbarayadu having 
given a power to adopt, it must be inferred 
that there was a general intention on the 
part of Subbarayadu to be represented by 
an adopted son, that the direction given to 
his wife to adopt a boy from the family 
ora boy belonging to the same gotra asthe 
testator was only indicative of a preference, 
and that if it was not possible for the widow 
to comply with the said direction, it would 
be open to her to adopt any other suitable 
boy of her own choice. It seems to us that 
this contention is untenable. It may be 
open toa Court to infer a general inten- 
tion to adopt and construe that general 
intention rather liberally where there are 
no special instructions given by the husband 
or, possibly in cases where such instructions 
were carried out and an adoption made in 
accordance therewith but the adopted boy 
died and another adoption was made. In 
` Suryanarayana V. Venkataramana (2), at 
p. 3t8 the Judicial Oommittee observe 
goni Lordships agree with the learned Judges 
of the High Oourt in the opinion that the main 
factor for consideration in these cases is the intention 
of the husband. Any special instructions which 
he may give for the guidance of his widow must 
be strictly followed; where no such instructions 
have been given, but a general intention has been 
expressed to be represented by a eon, their Lord- 


ships are of opinion that effect should, if possible, be 
given to that intention. This more liberal rule 


(1) 10 Pat, 187; 127 Ind. Cas. 743; AI R 1930 
P () 242; 57 I A 296; (1930) A L J 1184; 11P L 
T 587; 32 L W 324; 520 L J 287; 34 OWN 
1161; 59 M LJ 615; 7 O W N 1062; Ind. Rul. 
(1930) P O 3:9; 32 Bom. L R 1588; (1931) MW N 


189 .4P 0). 

(2) 29 M 382, (388); 33 I A 145; 16M L J 276; 
3 A L J 702; 8 Bom. LR 700; 100 W N 921; 4 
Ọ L J 171; 1M LT 260@ 0. 
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has been followed by the High Court of Bombay, - 
as well as in Madras, and is not without support 


in Bengal,” 

It is clear from this judgment that . 
where there are special instructions given 
by the husband, they must be the para 
mount consideration in testing the validity 
of the adoption. In this case the terms 
of the power do not warrant an infer- 
ence of a general intention to adopt nor 
were the instructions carried out. <A 
number of cases were relied on by Mr, 
Somasundaram, but it will be found in 
most of them the widow carried out the 
instructions and did adopt a boy in accor- 
dance therewith but the adopted boy died 
and the question arose whether her power was 
exhausted by the first adoption or whether 
it was open to her to make a second 
adoption, The Courts took a liberal view 
that the testator must be taken to have, 
expressed a general intention that he should“ 
be represnted by an adopted son. The, 
cases in Suryanarayana v. Venkatarama (3), 
Chenga Reddi v. Vasudeva Reddi (4), 
Lingappa v. Sidda Basappa (5) and Yadao 
v. Namdeo (6), are all of that category. 
Some of the Privy Council cases on which 
Mr. Somasundaram relied are all distins. 
guishable on the facts of those cases. In’ 
Mutasaddi Lal v. Kundan Lal (7), the 
testator directed that one of the sons of 
one Har Deodas should be adopted. The: 
bey that was adopted was not a boy 
living at the date of the authority given 
to adopt. It was contended that the 
testator meant that the boy who was then 
living was the boy intended to be adopted 
and not a boy born thereafter. Their Lord- 
ships were of the opinion that the special 
instructions which the testator gave. were 
that one of the family of Hardeo ‘Das 
Should be adopted and they were complied 
with, Therefore, it was a case in which the 
intention given by the testator was stricily 
pursued. The observation in Bhagwant 
Koer v. Dhanukdhari Prasad Singh (8) 
at p. 479 to the effect that the Cour. 


(3) 26 M 681. 

(4) 29 M LJ 144; 29 Ind. Oas. 770; AIR 1916 
Mad, 1040; 2 L W 562. 

(5) 32 ML J 47; 38 Ind. Oas. 164;A IR 1918 
Mad. 1078; (1917) M W N 16, 

(6) 49 O 1; 64 Ind. Oas. 536; A IR 1922 P O 
216; 48 I A 513; 17 N L R 145; 30 M L T 53: 96 
O W N 393; 42 ML J 219; 15 L W565: 20AL J 
481; 24°Bom. L R 609 (P 0). 

(7) 28 A 377; 33 I A 55; 3 A L J246;8Bom. L 
371; 16 M LJ174 1M LT 93 (P 0). 

(8) 47 O 486, (479); 53 Ind. Oas 347; AIR 1919 
P O 75; 46 I A259; 37M L J 513,17 A L J 
1036; (1919) M W N 860;1 PLT1;2U PL R 
(P 0) 27 (P 0). 
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tioo that certain plots of land set out 
in Ex. H belongs to the plaintiff, for 
recovery of possession of two plots 1-B 
and 1-D from the defendant and an in- 
Junction restraining him from interfering 
with the plaintiff’s» possession of other 
plots. The firet Ocurt decreed tke suit in 
favour of the plaintiff and the appeal to 
the lower Appellate Court was dismissed, 
The defendant presents this second appeal 
and contends (1) that a suit dces not lie 
by reason of the provisicns of s, 47, Civil 
P. C. and (2) that on account of the dismis- 
sal of an execution application filed by 
plaintiff No. I against the defendant all 
remedies in the suit are barred. 

The facts shortly are as follows: An 
adult and two minor members of a Mude- 
liar family owned certain properties which 
they mortgaged to plaintiff No. 2 on Janu- 
ary 26, 1923, The mortgagee filed a 
suit and a decree was passed in O. 8. 
No. 302 of 1927 on January 23,1928, On 
May 1, 1931 in execution of the decree the 
properties were put up for sale and were 
purchased by plaintiff Ne. 2, the sale 
certificate Ex, C being granted on June 
26,1931. Delivery of the properties was 
obtained except one plot 1-B. The defene 
dant obstructed and resisted possession 
and in consequence plaintiff No.2 filed a 
petition to remove the resistance which 
was dismissed. On September 6, 1931 
by Ex, A plaintiff No.2 sold all his rights 
In and his claim to the properties so 
purchased to plaintiff No.1. This plaintiff 
filed an execution application on October 
17,1931 to remove the resistance of the 
defendant in regard to plot 1-B which 
application was dismissed on January 6, 
1932. It is now necessary to refer to 
another suit, 8. ©. S. No. 297 of 1928, filed 
by a stranger against the adult member 
only of the joint family who was one of the 
mortgagors in the earlier mentioned morte 
gage and a decree was obtained. This 
decree was passed on May 3, 1928, Į date 
subsequent to the decreein the earlier 
mortgage suit. In execution of that decree 
the properties belonging to the Mudaliar 
amily were put up for sale and were pure 
chased by the defendant on January 20, 
1930 on which date the sale certificate 
was granted. The proceedings in respect 
of the small cause suit and the execution 
for sale of the properties thereunder were 
subsequent to the decree in the mortgage 
suit and during the proceedings arising 
thereout. The plaintiff not having 
obtained pcssession of the plots -B and 
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1-D filed the present suit on February 19, 
1932. E propose now to deal with the 
points of objection made under s. 47, Oivil 
P. O., the relevant pr-visions of which are 
as followe : 

(1), All questions arising between the parties to 
the suit in which the decree wag passed or their 
representatives and relating to the execution, 
discharge or satisfaction of the decreeshall be 
determined bythe Court executing the decree and 
not by a separate suit. (2) The Oourt may subject 
to any objection as to limitation or jurisdiction 
treat a proceeding under this saction as a suit 
or a suit asa proceeding and may, if necessary, 
order payment ofany additional court-fees.” 

When the suit and the appeal from the 
Court of first instance were before the lower 
Appellate Court this point having been 
raised, a decision was given in favour of 


the present respondents, namely the 
plaintiffs, following the decisions in 
Meyappa Chetti v. Myappan Servai (1) 


and Basappa Budappa v. Bhiman Gowda 
Shiddan Gowda (2). Since the disposal 
of this matter by the lower Appellate 
Court the point has come before their 
Lordships ofthe Privy Council in Parmesh- 
art Din v. Ramcheran (3) in which it was 
held that where a person obtains property 
by a transfer from the defendant pendente 
lite, he should . be treated as arepresenta- 
tive-in-interest of the transferor-defendant 
and he is bound by the result of the decree. 
And the mere circumstance that he got 
possession from the defendant in pur- 
suance of a transfer which was invalid 
as against the plaintiff cannot detract from 
their rights under the decree. Defendant 
purchased in the Gourt auction in execu» 
tion of the small cause decree, the property 
subject to the mortgage and which belong- 
ed to the defendants in the mortgage 
suit, namely the members of the Mudaliar 
family,and thereby became the represen- 
tatives of those parties to the suit. In 
my view therefore the defendant has be- 
come, within the contemplation of sub-s. 
(1) of s. 47, the representative of a party 
to the suit. Plaintiff No. 1 has purchased 
from plaintiff No. 2 that person’s interest 
and he has therefore become his represen- 
tative. The effect of the decision of their 
Lordships of the Privy Council in Parme» 
shart Din v. Ramcharan (3) is dealt with 


ie (1921) M W N 698 66 Ind, Oas. 722; A IR 1921 
ad. 509, 

(2) 52 B 208; 108 Ind. Oas. 17; A I R 1928 Bom. 65; 
30 Bom, LR 102; I L T 40 Bom. 96. 

(3) (1937) 2 M L J359; 169 Ind, Cas, 657; A I R 1937 
P O 260: 318 L R 652; 10 R PO 53;3 B R738; 46 L 
W 198; 1937 O W N 708; 41 O W N 1130,18 PLT 
615; 1937 O L R 409; 39 Bom, L R 1019;,-1937A L R 
643; (1937) A L J 1376, 
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must not be astute to defeat an adoption 
but shovid uphold it as far as pcesible 
where it is not in excess of the power was 
relied on but, where it is in excess of the 
power, Courts Lave no option but to declare 
an adoption invalid, 

In this case it is our opinion that tle 
adoption was in excess of the power. 
On a construction of the will it is clear 
that the instruction of the testator was 
not to adopt any boy of the widow's 
choice but that the widow should adopt 
a ‘boy possessing certain qualifications; 
namely that be should belong to his family 
or failing which he ought to belong to 
the same gotra as himself. The power, as 
already observed by us, was contained in 
one sentence and the qualification laid down 
by the testator is part of the power given to 
his wife. Itisa condition annexed to the 
nower. As observed by the Privy Council ia 
aore than one decision, a condition annexed 
«oO such a power should be strictly complied 
with, or else tre adoption would be invalid, 
The case in Rajendra Prasad v. Gopal 
Prasad (1), is a case in point. In that 
case the testator directed a particular boy to 
be adopted and, if that boy was notavailable, 
another boy should be adopted with the per- 
f nission of his father. He also expressed his 
general intention that his estate ehould ba 
-inherited by the adoptive son. The father 
of the testator died and 1z years after the 
father’s death the widow made an adoption 
and the question was whether the adoption 
was Valid. Their Lordships of the Privy 
Oouncil held that the adoption not having 
been made with the permission of the father, 
the adoption was invalid because that was a 
Condition annexed by the testator to 
the authority givento his widow. It will 
be seen from the terms of the will that 
there was an intention that his estate 
should be represented by an adopted son, 
but still their Lordships held that the 
condition annexed tothe power not having 
Leen complied with the adoption cannot 
be upheld. Therefore the adoption in this 
case cannot be held to be valid as the 
condition imposed by the testator was 


not complied with, In this view, we do. 


not think it necessary to examine the 
other contention of Mr. Somasundaram that 
the: widow made every possible attempt to 
make the adoption but failed to secure a 
boy of the qualifications required by the 
testator. and therefore the adoption must 
be upheld. The contention is that we 
must so raad the will as to hold: that, if 
the conditions imposed by the testator were 
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not possible of fulfilment, the widow was 
permitied to adopt a boy of her owa choice 
by adding the words “if possible” to the 
power conferred. A contention of this 
nature was negatived by their Lordships 
of the Privy Oouncil in Rajendra Prasad 
v. Gopal Prasad (1),0n the ground that a 
Court ought not to add words where the 
intention of the testator is clearly express- 
ed. We are therefore unable to uphold 
the contention of Mr. Somasundaram. In 
the result the appeal fails and is dies- 
missed with costs. The memorandum of 


crossobjections is also dismissed with 
costs. T 
N,*D. Appeal dismissed.. 





MADRAS HIGH COURT 
Second Appeal No. 510 of 1935 
February 23, 1939 
GENTLE, J, 
PADALINGA MUDALIAR—= 

APPELLANT 


Versus 
ARUMUGHA MUDALIAR — 
RESPONDENT l 

Civil Procedure Code (Act V of 1908), s.47—Pro- 
erty obtained by transfer from defendant, pendente 
ite — Transferee, is representative-in-interest of 
defendant—Held, that parties had become representa- 
tives-in-interest of parties to the proceeding and hence 
the auit by one of them against other was barred 

under 3. 47. 

Where a person obtains property by a-transfer 
fromthe defendant pendente lite, he should be 
treated asa representative-in-interest of the trans- 
feror-defendant and he is bound by the result of the 
decree. 169 Ind, Oas., 657 (3), relied on. [p. 308, col. 
2. 
n execution of his decree obtained by a mortgagee 
against a family, ths mortgagee himself pur- 
chased the property and sold it tọ one A, During the 
pendency of the proceedings of this decree a stranger 
instituted a suit against the family and obtained a 
decree in execution of which, the property was pur-: 
chased by B. An application by A against B to 
remove resistance to possession was dismissed. A 
then instituted a suit against B for possession: 

Held, that Aand B had become representatives -i1n- 
interest of the parties and consequently the suit by 
A was prohibited bys. 47, Oivil P. O, 

(Case-law referred to,} 


S. A. against the decree of the Sub- 
Judge, Linnevelly, in A. S. No, 73 of 


1934. 
Messrs. B. Pocker and T. R. Abdul Ghani, 


for the Appellant. 

Messrs, N. Panchanatha Iyer and 
R. Krishnaswamy Iyer, for the Respon- 
dent. 

Judgment.—In the suit the. claims 
made by the plaintiff were for a declarae 
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in Gopal Saltu Tippe v. Duganu Maruti 
Khade (4) in the observations of Sir 
Oharles Beaumont, O. J., in the course of his 
Judgment with which I máy say with 
respect I entirely agree. There can be no 
doubt as tothe representative character of 
the parties In the present suit. Their 
position 18 covered in my opinion by gub- 
S. (1) of 5.47. The result musi be that 
the present suit js forbidden by that 
section. The earlier application E. A. No, 
710 of 1931, was made under provisions of 
O. XXI, r.97 which provides the procedure 
when obstruction is made to a person who 
attempts to obtain possession of property. 
It was dismissed on January 6, 1932 not 
on the merits but upon the grounds that the 
obstruction took place on August 2, 1931 
and the previous application by plaintiff 
No. 1’3 predecessor-in-title had not been 
made within 30 days of the obstruction 
under the provisions of Art. 167, Lim, 
Act. Argument at some length has been 
addressed by learned Counsel on behalf 
of the respondents regarding the effect 
ofrr. 97, 98, 101 and 103 of O. XXI, 
ae which I do not consider it necessary to 
eal. 

Learned Counsel on bebalf of the res- 
pondents applies to methatin the event of 
my coming to the conclusion that the 
present suit was prohibited by the pro- 
visions of s. 47, that it should be treated 
as an application under O., XXI, r. 95, 
Oivil P. O., by reason of the provisions of 
sub-s. (2) of s. 47. Learned Counsel on 
behalf of the appellant has conceded that 
on February 19, 1932, the date when this 
suit was filed, the plaintiffs were then 
entitled to have issued an application 
under O. XXI, r. $5, GivilP. O. I can see 
no objection to such an application 
being filed or that there was any further 
obstacle by way of limitation or otherwise 
which would have prevented it. The ob- 
jection which has been taken is one of no 
merits as plaintiff No. 1 acquired from 
plaintiff No. 2 properties which were sold 
under the mortgage decree, the defendant's 
claim being under a sale in execution of 
a decree passed against the mortgagors of 
the mortgage whose properties must have 
been subject to thecharges under that 
mortgage. The objection relating to the 
procedure which is made is one of mere 
technicality and not on the merits, In the 
first instance therefore I hold that the res- 
pondents will have leave to treat the 


(4) I L R (1938) Bom. 649; {177 Ind. Oas. 499; AIR 
1938 Bom. 367; 40 Bom. L R 512,11 R B 69, 
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proceedings inthe suit asan application 
made under O. XXI, r. 95, Civil P. C. If any 
additional court-fee is payable by reason 
of the direction that I have just given, 
I direct thatit should ba paid within 28 
days from to day. 

I now come tothe second point, namely 
that the Execution Application No. 715 of 
1931, prevents relief being granted. In 
my view it doss not. The dismissal was one 
not upon the merits, the application was 
to prevent resistance by the obstructor 
and to attempt to gain possession., If the 
plaintifis are entitled to possession, the con- 
tinuance by the defendant in occupation 
ofthe premises ia therefore a wrong of 
which the plaintiffs complain de die in 
diem. Since it is conceded that on the 
date when the plaintiff filed the suit, the 
plaintiffs were entitled then to have taken 
proceedings under r. 95, it must follow 
that the objection raised regarding the 
dismissal of the Execution Application No. 
715 of 1931 fails, Objection was made that 
on the merits andthe facts, the learned 
Subordinate Judge had committed errors 
in the decision at which he had arrived. 
The properties the subject of the suit are 
set out in the plan Hx. H which was 
filed with the plaint. Plaintiff No. 1 as 
the plaintiff's first witness in the witness» 
box identified the plan as that which was 
filed inthe suit. The plaint sets out the 
claims regarding the properties mentioned 
therein and delineated in the plan, When 
formerly identifying the plan, that witness 
was also testifying that the plan was 
accurate. No cross-examination was directed 
by the defendant’s learned Counsel, in the 
Oourt of first instance, suggesting that the 
plan was inaccurate and contained omise 
sions oradditions anddid not correctly 
set out the actual position of (the pro- 
perties, Learned Counsel to-day befora me 
wishes to suggest that the plan is inaccu- 
rate. In the absence of any attack being 
made upon it in the trial, I cannot 
listen to any argument in that respect 
to-day. The learned District Munsif and 
the learned Subordinate Judge who have 
examined all the documents and all the 
evidence have both come to the conclusion 
that the plainiiff is entitled to the relief 
which he sought in the suit. It is unnecese 
sary for me to repeat all those matters, 
Io my view they have both come to the 
correct conclusion. 

It wag argued that so far as plot l-D 
is concerned that particular matter was 
entirely ignored and not dealt with by the 
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learned Subordinate Judge, His judgment 
is quite clear tbat he did fully ccnsider 
the matter and decided against the con- 
tenticns of the defendants, Aclaim was 
also made to an easementin regard to 
plot 1-0. Thatclaim was rejected and 
rejected on thefacts which sitting here 
I do not prcpcse to question or interfere 
with. The result of the above is that 
the appeal is dismissed, but the papers 
will be remitted tothe Court of first inst- 
‘ance in order that the proceedings may 
be regularized in accordance with the 
view Ihave expressed. The respondents 
are entitled to their costs in this appeal, 
Leave to appeal is refused. 


N.-D. Appeal dismissed. 





BHOPAL HIGH COURT 
Miscellaneous Civil Appeal No. 2/36 
of 1939 
i September 18, 1939 
M. A, Kaan, O. J. anp P.O, BIRDI, J, 
AHMAD KHAN—Dezragnpant No. 2— 
APPELLANT 
versus 
Munshi FAIZUL HAQ— PLAINTIFF — 
RESPONDENT 

Siamp Act (Bhopal) (II of 1899), s. 33—Power of 
Appellate Court to remand case for purposes of 
supplying stamp with penalty — Practice — Appellate 
Oourt—Powers of—Cannot decide point againat ap- 
petant if there ts no appeal or cross-objection on it 

y the respondent. 

It is true that the Court of Appeal js not itself 
competent toorder the deficiency of stamp tobe 
made good, but there is nothing in law to prevent it 
from remanding the case to the original Oourt for 
that purpose with a direction that the plaintiff may be 
given an opportunity to pay the proper daty with 
penalty and on his compliance with stamp law to 
admit the document in question in evidence and 
proceed withthe case according to law, Maharaja 
Rajundur Khishwur Singh Bahadur v. Sheopursun 
Mister (1), relied on, 

The Appellate Court cannot decide any material 
point against the appellant without either an appeal 
or cross-objection being preferred by the respondent 
against the decree in appeal. The Court of Appeal 
has no power to vary the decree appealed against in 
such a manner as to deprive the appellant of any 
benefit which he had derived under the same, Therefore 
the judgment so faras it deprives the appellant from 
any benefit is ultra vires, 


Moulvi Syed Mohammad, for the Appel- 
lant. 


Messrs. Nasiruddin and Raghbar Dayal, 
for the Respondent. 


Judgment.—This is an appeal by defen- 
dant Nc. 2 from the judgment of a Single 
Judge of this Court reversing the judg- 
ment of the Munsif of Bhopal dated 
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July 30, 1938. The plaintiff alleged in his 
suit that defendant No. 1 had borrowed 
certain ornaments from him with the object 
of raising money on their security by 
pawning them and starting cloth business 
thereby, promising to divide the profit 
equally with the plaintiff, and to return 
the said ornaments intact by October 30, 
1933. The defendant No, 2 stood surety 
to this transaction and endorsed the plain- 
tiffs agreement on an unstamped paper 
undertaking to reimburse the plaintiff in 
case defendant No, 2 made a default. This 
suit was contested by defendant No. 2 only 
who pleaded the plaintiff had subsequently 
entered into another agreement in writing 
with the plaintiff, on account of which he as 
surety had become totally absolved, and 
again that the deed of suretyship being 
unstampéed was inadmissible in evidence. 
Accordingly two issues were framed, and 
the learned Munsif dismissed the plaintiff’s 
suit on account of the agreement of liability 
by the defendant being unstamped and 
hence inadmissible in evidence under gs. 33 
of the Bhopal Stamp Act, It was also 
decided that the defendint had failed to 
prove any novation of contract between 
the plaintiff and the frst defendant. 

On appeal by the plaintiff it was held that 
the lower Court should have given the plain- 
tiff an opportunity to pay the proper stamp 
duty with penalty in respect of the con- 
tract of suretyship; and since the Appel- 
late Court was not competent to make such 
an order, the suit was remanded to that 
Court with the direction that the plaintiff 
be given an opportunity to pay the 
proper duty with penalty, and on 
bis compliance with the requirements of 
Stamp Law the lower Court may admit 
the document in evidence and proceed with 
the case according to law. 

The present appeal has been preferred 
against this order of remand. The order is 
attacked merely on the ground of its being 
unjust, and against law. The second objec: 
tion is that in appeal the learned Court 
was not compstent to decide the point of 
novation of ‘contract against the plaintiff: 
appellant for the simple reason that the 
defendant had neither appealed from no) 
filed cross-objection against the decree. At 
regards the first ground of appeal it maj 
be remarked that the objection is without 
force. It is true that the Court of appeoa. 
was not itself competent to order the 
deficiency of stamp to be made good, but 
there is nothing in law to prevent it fron 
remanding the case to the original Cour 
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for that purpose. In Maharaja Rajundur 
Khishwur Singh Bahadur vw. Sheopuraun 
Misser (1), their Lordships of the Privy 
Council while dealing with a similar case 
observed that 

“the Sudder Ameen should have allowed the 
defendant to get his documents stamped, and, if 
necassary, should have adjourned the hearing for 
that purpose. The Court, however, excluded them 
from evidence, a8 unstamped, and as documents 
which were inadmissible unless stamped. The 
proper course, then, to be adopted is to reverse 
the decision of the lower Oourt, and to remand 
the case to that Court for the purpose of enabling 
the defendant to get the instruments stamped. The 
inferior Court should then decide on the evidence 
already taken, and on those documents if stamped, 
with reference to all the issues raised giving a 
complete decision on them all, but not allowing 
to the defendant his costs of the first trial." 

The learned pronouncement does not leave 
a shadow of doubt as to the course of 
action open to an Appellate Court under 
the circumstances of the present case. 
The Stamp Act has given wide powers 
to the trial Court to allow stamp defici- 
ency to be made up, and a failure to 
exercise such powers is such a material 
irregularity as the higher Court is bound 
to correct. Therefore the decision of the 
first Appellate Court on this point is per- 
fectly in order and must be upheld. 

The second ground of appeal relates to 
the powers of the Appellate Court in 
deciding any material point against the 
appellant without either an appeal or 
cross-objection being preferred by the 
respondent against the decree in appeal. 
It is evident that the Court of appeal 
has no power to vary the decree appeal- 
ed against in such a manner as to 
deprive the appellant from any benefit 
which he had derived under the same. [n 
this respect the lower Appellate Court was 
not justified in discussing the point of 
novation of contract in the light of evidence 
and deciding the same against the appel- 
lant. Therefore the judgment so far as it 
relates tothe novation between the parties 
is ultra vires, and the plaintiff-appellant is 
entitled to succeed in his appeal to this 
extent. The main point directed against 
the order of remand as has been already 
discussed, does not prevail, and consequent- 
ly the plaintiff's appeal on the whole cannot 
succeed, and is therefore dismissed with 
costs. 

P. C. Birdl, J.—I agree. 

D. Appeal dismissed. 

(1) 10 M I A 438; 5 W R 55; 1 Suth, 628; 2 Sar. 174; 
1 Ind. Jur QN 8) 273 (P O). 
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_ MADRAS HIGH COURT 
Applications Nos. 2373 and 1174 and O,P. 
No, 77 of 1938 
December 13, 1938 
GENTLE, J. 

Inve M. F. R. D'ORUZ, å sHARE*HOLDER OF 
GARLAND PETROLEUM Oo, (MADRAS), 
Lrp. (IN LiqgUIDATION)—-PETITION BR 

Company—Person knowing that his name is in- 
cluded in share-register of share-holders, standing by 
and taking no steps to get his name removed—Whether 
loses hisright to have it removed, 

When a person knows that his name is included 
in the register of share-holders of a company and 
stands by and allowshis name to remain, he is hold- 
ing out to the public that he is a share-holder, and 
thereby he losesthe right to have his name removed. 
If any person whose name is included in the register, 
becomes aware that circumstances are such that if 
proceedings are brought against the company he 
would succeed in having his name removed and the 
register rectified, he must do so promptly. Hemuet 
not stand by and wait and then ata later stage, with 
knowledge hehas been held out tothe public as a 
ghare-holder of the company, seekto have his name 
removed. It makes no difference in principle where 
he had applied for shares to be allotted to him by 
the company expecting to havehis name in theshare 
register for that number of shares as allottee and 
where he is included as transferee, if he had assented 
to his name being included amongst the share-holders, 
In re Scottish Petroleum Co. (1), Inre New Zealand 
Banking Corporation (Swell’s case) (3) and In re 
Railway Time Tables Publishing Co. Exparte Sandys 
(5), relied on. [p. 313, cols. 1 & 2; p. 314, col. 1.) 


Mr, V. Radhakrishnayya for Mr, Chandra 
Reddi, for the Petitioner. 

Messrs. K. N. Viswanathan, Official 
Liquidator, and C. S. Rajappa, for the 
Company. 


Order.—This is the objection by Contri- 
butory No, 93, Mr. D. Balarama Reddi, 
against his name being included in the 
list of contributories. There is also an 
application by him for rectification of the 
company’s register of members by removal 
from the register of his name, His name 
appears in this register as the holder 
of 4,000 ordinary shares of the nominal 
value of Rs. 10 each, representing a total 
of Rs. 40,000, Ia respect of this, an amount 
of Rs. 8,000 has been paid and there re- 
mains a liability of a sum of Rs. 32,000. 
The shares of which he is recorded in the 
register as the holder were uot allotted to 
him. 3500 shares were originally standing 
in the name of one R. 8. Pillai and 500 in 
the name of Ranganatha Mudaliar. The 
objector contends that none of these shares 
have been legally transferred to him, that 
he made an application to the company 
for allotment by the company to him of 
4000 shares, and instead of allotment, the 
managing director has caused his name to 
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be entered in the register as a transferee. 
That by reason of those facts he is entitled 
to have his name removed from the list of 
contributories. 

Some time in the early part of the year 
1934, it would seem that there were nego- 
fiations between the objector and the 
ecmpany for him to become the company's 
district agent for Nellore, Guntur and 
Ouddapah, the company proposing to carry 
on the business of distributing and selling 
petrolem, motor oil and things of that 
nature and were contemplating doing this 
through agents. Negotiations appear to 
have taken place between the objector and 
aman named D. Bashiam Naidu. So far 
as this man is concerned, it was suggeted 
that he was an agent for the objector D. 
Balarama Reddi; I am however quite 
satisfied that he was an agent for the 
company or for one R. S. Mudaliar who 
was then its managing director and the 
guiding authority of the managing agents 
of the company. The agreement between 
the company and the objector is dated 
June 27, 1934 under which he is appointed 
district agent of the districts I mentioned 
and he is empowered to appoint sub- 
agents within the territory, and is Ex. A-3. 
Another document bearing the same date 
is Ex. A-l, an application form signed 
by the objector applying for 4000 ordinary 
shares, in respect of which the application 
form states that Rs. 2 per share was 
enclosed,. The ordinary shares were 
payable, as to Rs, 2 on application; Rs. 3 
on allotment and the balance in calls of 
Rs. 28-0 each. No shares were ever allotted 
to bim, ‘but his payment of Rs, 8,000 
was acknowledged by the company on 
June 28, 1934 by Ex. B-1, a letter addressed 
to him at his native place in the Nellore 
District, and acknowledges receipt of a 
cheque for Rs. 7,000 and Rs. 1,000 in cash 
sent through Mr. D. Bashiam Naidu. The 
late managing director, Mr. R, 8. Mudaliar, 
anda man named Swaminathan, who was 
an accountant or clerk of the company, 
have given evidence, They both say that 
shortly after receipt by the ecmpany of the 
application form and the sum of Re. &000 
the objector called at the company's pre- 
mises, and the result of the discussion with 
Mr, R. 8. Mudaliar was that the objector 
agreed to have transferred to him 4000 
shares instead of the company alloting to 
him that number, and Swaminathan adds 
that the objector himself requested that 
these shares should be transferred to him. 

It is now necessary to deal with the 
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origin of these shares. I said earlier that 
3500 shares were standing in the name of 
one K. Rathnasabhapathi Pillai and 500 in 
the name of Ranaganatha Mudaliar. In 
regard to the 3500 block of shares, Mr. 
R. 8. Mudaliar said that the original 
holder had not the necessary money to pay 
the application amounts when he obtained 
these shares. Rs. 2 each in respect of 3500 
shares would amount to Rs. 7,000 and'this 
sum was advanced by him. He algo said that 
he lent to Ranganatha Mudaliar Rs. 1,000 
in connection with his 500 shares. The 
shares of 3500 were allotted, according to 
the share registers of the company, to B. 
Ratnasabhapathi Pillai in September 1933, 
and if Mr. R. B. Mudaliar is correct 
in his recollection, the loan by him to that 
gentleman had been outstanding for nearly 
a year in June 1934. Mr. R. 8S, Mudaliar 
says that when the objector agreed for a 
transfer of shares to be made in his name 
instead of shares being allotted, he him- 
self received the Rs, 8,000 which had been 
sent to the company and recouped himself 
in respect of the loans he had made both 
to 8. Rathnasabhapathi Pillai and Ranga- 
natha Mudaliar. Out of these moneys, a 
sum of Rs. 1,500 was paid to D. Bashiam 
Naidu as commission on the transaction. 
Exhibit A-4 is the receipt dated June 3, 
1934, acknowledging receipt of that sum. 
The receipt states; “Received from O. R, 
Govind,” who was tbe agent of R. 8. Muda- 
liar. It seems very strange that such a 
large sum of Rs. 1,500 should be paid as 
commission in respect of a transaction 
involving Rs. &000—amounting to about 
20 percent. In my view, what was hap- 
pening no doubt was, the objector was 
applying to the company for shares and 
sent cash or its equivalent, as the first 
payment in respect of 4000 shares. Mr, 
R. ©. Mudaliar, seeing an opportunity to 
recoup himself, did so by devoting the 
proceeds to himself and instead of there 
being any allotment by the company—in 
which event of course the company would 
have received Rs, 8,000 and not R. S. Muda- 
liar—he effected the transfers I mentioned, 
In regard to the Re, 3,500 there is a tran- 
fer form, Ex, A-5. The body of it is in the 
handwriting of Swaminathan and purports 
to bear date April 1, 1935, and it is signed 
by S. Rathnasabhapathy Pillai alone, no 
witness attesting. There is no signature 
of the transferee at all, although in the 
body of the document, the objector's name 
as transferee appears. Swaminathan and 
R. 8. Mudaliar explain this by saying that 
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no signature was taken since there was 
already a signature on the application 
form. There is no transfer form in respect 
of the remaining 500 shares. 

Although the transactions regarding the 
agreement and the payment in respect of 
4000 shares was made in June 1984, no 
transfer was then effected, and the objec- 
tor’s name was not entered in the share 
register of the company until April 1, in 
the following year. In his evidence, the 
objector denied entirely what R.8. Muda- 
liar and Swaminathan said regarding the 
agreement to accept transfered shares in: 
stead of an allotment. He said it was some 
months following the despatch to the coms 
pany of his application form that he first 
visited the company’s premises. If the 
matter rested there, since there was no 
allotment and if the objector was not aware 
that his name was in the register of share- 
holders as a member of the company, there 
is no doubt he would be entitled to have 
rectification and his name expunged from 
the register. Itis contended by the Offi- 
' cial Liquidator that the objector did agree 
to shares being transferred to him. Although 
the informality of the method of transfer 
is not in any way defended to substan- 
tiate that he had knowledge of the trans- 
fer to him of 4000 shares and that his 
name wasin the share register other facts 
are relied on. 

Firstly, the interview and incidents in 
October 1934, three months following the 
alleged transactions in June 1934, when 
the objector went tothe company's premi- 
ses, By that time, he had bren appointed 
the district agent and he would then be in 
a position to appoint sub-agents. Ex- 
hibit A-2 is the counterfoil receipt book 
of the company, the receipts bearing the 
- mame of the company imprinted thereon, 
in which are four counterfoil receipts, 
Exs. A-2 (1), (2), (3) and (4) and dated Octce 
ber 15, 1934. In respect of all these, R. 
8. Mudaliar’s and Swaminathan’s evidence 
is ag. follows: The objector arrived at the 
company’s. premises on October 15, 1934 
and requested that the company should 
issue four receipts to three persons in order 
to give those three persons confidence. 
The counterfoil receipts, Exs. A-2 (1), (2), 
purport to record a payment from J, Sree- 
ramulu of Rs. 200 in respect of each re- 
ceipt, Ex. A-2 (3), of a like sum from Mr. 
M. Gopalkrishnamoorthi.and Ex. A-2 (4) 
of the same amount from Mr. D. Subha- 
rama Reddi. There is written on each of 
the. four counterfoils that the sums of 
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Rs. 200 were deposits of Rs. 2 per ordinary 
share. On the back of each counterfoil 
in pencil in Swaminathan’s handwriting 
are the words “paid to Mr. Balarama Reddi.” 
The two witnesses said that the objector in» 
formed them that he had arranged to trans- 
fer some of his 4000 shares which he had 
obtained as transferee to the persons 
named in the receipts. Toe amounts in 
these counterfoils were not entered in any 
book of the company, and so far as the 
company is concerned, they are obviously 
fictitious documents, assuming the expla- 
nation is correct, which R. 8. Mudsliar and 
Swaminathan gave, The total amounts to 
Rs. 800, Rs. 400 from J. Sreeramulu and 
Rs. 200 each from the other two. The ob- 
jector denied, there was any such interview 
or that he made the requests as stated by 
the other two witnesses. He said he did 
not take away these receipts or share 
transfer forms as stated by the two wit- 
nesses, 

In answer to some questions I put he 
admitted he was negotiating with those 
three persons for them to become sub-agents 
of the company and that he had notified the 
company of this, He told me that unless 
and until he had appointed them as sub- 
agents there would be no need to send any 
communication to the party of such ap- 
pointment. He also said that in respect of 
sub-agents they would each have to bee 
come the holders of 100 shares in respect 
of each talug area, He had arranged for 
the appointment of Gopalakrishnamoorthi 
and Subbrama Reddi as sub-agents 1n res- 
pect of one talug each, and Sriramulu was 
to be the sub-agent for two taluqs. That 
means that the last named would, accord- 
ing to the objector’s evidence, have to be 
the holder of 200 shares in respect of which 
he would have to pay Rs. 400 as application 
money and the others would each be the 
holders of 100 shares paying Rs. 200. It 
does to me seem a Very strange coincidence 
that theresbould appear in the counter- 
foil receipt books of the company the 
entries which I have mentioned, when no 
entry in respect of them appears in the 
books, The inference to be drawn 1s one 
of two altnernatives, either that the money 
which is the subject-matter had been 
stolen by R. 5. Mudaliar or Swaminathan, 
or the explanation which they have both 
given. So far asthe first is concerned, if 
one or other or both these persons intended 
to rob the company. I think it most une 
likely, to say the least, that they would 
furnish evidence of this being done. by 
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recording in tke  counterfoil receipts 
the amounts which had come into their 
hands and make no entries in the books 
of the company, as upon an audit or exa- 
mination of the books the deficiency would 
at once become known. It might also be 
said there is the unlikelihood of receipts 
being given to persons who have not paid 
money 'to the compeny but to one of the 
district agents. I think that the evidence 
of those two witnesses is corroborated by 
the evidence given by Mr. Balarama Reddi 
himself regarding the appointment of sub- 
agents and that before they could become 
the sub-agents they would have to obtain 
100 shares in respect of each talug. In 
the agreement, Ex. A-3, by which the 
objector was empowered to appoint sub- 
agents, there is not aword that the sub- 
agents would have to become share-holders 
of the company. There is provision in the 
agreement for security deposits to be found 
by those sub-agents and the counterfoil 
receipts expressly say that the money was 
Paid as Re, 2 deposit in respect of a number 
of shares, [think that at this period the 
objector was trying to pass on some of his 
shares in order to recoup himself part of tke 
‘moneys he had paid, 

Secondly, the next facts relied upon are 
that throughout the period following the 
transaction, from June 1934 to April 1938 
when the winding up order of this Com: 
pany was made, admittedly the objector 
never once either wrote or orally made a 
complaint that he had not been given 
shares for which he had made an applica- 
tion nor did he ask for the return of the 
Rs. 8,000 which he bad paid. His explana- 
tion is that several times he saw R. 8. 
Mudaliar at the company’s offices and 
spoke to him of the commencement of the 
company's business and the provision of 
oiland petrol and other articles and was 
always put off by being told that shortly 
supplies would commence. He never made 
a single complaint in regard to his Re, 8,000 
being retained and his sharss not having 
been allotted, In evidence, he said as he 
expected supplies of oil he thought his 
Rs. 8,000 would be treated as a deposit 
aguinst supplies. In considering whether 
one can accept that explanation, one has 
to bear in mind that before the winding 
up orderhe did not take up the position 
that he was not ashare-holder and that 
Rs.8,000 had been paid by way of a de- 
posit against supplies or in respect of 
his agency agreement. Mr, Radhakrishnayya 
jnformed me that he was not maintaining 
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that position although this paymant of 
Rs. 8000 was alleged by'the objector to be 
a deposit in the earlier stages of these 
proceedings. Rs. 8,000 was paid in the 
first instance asa first contribution ‘towards 
the 4000 shares, namely Rs, 2 per share. 
The objector is a man of some position and 
substance who is accustomed to dealing 
with and engaging in money transactions. 
Having sent tothe company an application 
form for 4000 shares in June 1934, and 
not having had any communication regard- 
ing it, One would have expected that ‘he 
would have written to the company long 
before the expiration of four years, in 
respect of the money he paid and the 
non-receipt of shares or non-allotment of 
shares, unless he had been a party 
to an arrangement by which he was 
to have shares transferred to him in 
place of allotted shares, 

Thirdly, the other factors relied upon 
are that on occasions the objectors in- 
spected the share register. I think it 
most unlikely that he would have inspect- 
ed it, and I am sure it is more unlikely 
having inspected it once he would do so 
on other occasions, as it is suggested he 
did. The objector initiated a prosecution 
against R. S. Mudaliar. It matters not what 
it was for, save to mention that it was dis- 
missed. The prosecution was in respect of 
the payment by the objector of Rs. 8,000, and 
the matters concerning the transaction were 
investigated by the Sub-Divisional Magis- 
trate who, on September 1, 1937, delivered 
judgment dismissing the prosecution. The 
objector in evidence said that he 
obtained a copy of this judgment a few 
days later. Whilst he gave evidence in a 
vernacular language, I am quite sure he 
has a good knowledge of English, one of his 
letters, at least has been written in English 
and all the documents in this case signed 
by him are also in that Janguage. In the 
course of his judgment, the Sub-Divisional 
Magistrate said that the objector had filed 
this complaint after along time from the 
date of Ex. A-3, the agency agreement, to 
avoid payment of Rs, 32,000, the further 
liability on the 4000 shares which stood 
in the complainant's name in the company's 
share register, The objector’ in evidence 
said he was unaware that his name appear- 
ed in the company's register as a share- 
holder. It is quite clear that a day or two 
following, September 1, 1937, he must cer- 
tainly have been aware that his name was 
included as a member of the company in the 
share register, In his affidavit in support of 
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his application to rectify the register, he 
does not say that he was unaware that 
his name was in the register, What he 
does emphasize is, he was unaware that he 
was in the register as a transferee and not as 
an allottee of shares, The objector took 
no proceedings as steps at all for the 
removal of his name from the list of 
members of the company. Learned Counsel 
on behalf of the objector has said that the 
company was in avery bad way from the 
middle cf 1937 onwards and the registered 
office was difficult to find and for that 
reason his client took no steps, though he 
must have known by September 1, 1937 or 
shortly after that his name was in the regis- 
ter, If he wished to take proceedings, he 
could have done so and obtained an order 
for substituted service of prceceedings to 
rectify theregister. Hedid nothing. The 
Winding up order was made 
1938 and in the ordinary course the 
Official Liquidator made an application to 
have the list of contributories settled. 

So far as the facts are concerned, I 
think the evidence of R. S. Mudaliar 
and Swaminathan, with regard to Ex. A-2 
series the counterfoil receipts, is corroboe 
rated by evidence of the objector that 
he had told the three persons whom he 
appointed as subsagents they would have 
to hold 100 shares of the company in respect 
of each talug coupled with the fact that 
he took no steps and made no complaint 
throughout a period of nearly four years, 
I accept their evidence that there was an 
arrangement by which shares were to be 
transferred to the objector instead of being 
allotted. If nothing had been said and noth- 
ing had been done, the objector would not 
have silently stood by. The fact that he 
took no steps when ‘the criminal complaint 
was dismissed was because he was already 
aware his name was on the regis'er. When 
the criminal proceedings commenced the 
previous April, he must have been aware 
of those facts at that time and in my 
View he was aware very shortly after 
April 1, 1935. Those being the facis, the 
question is what is the legal position ? 

The objector has stood by for a long 
time, in my view, knowing that his 
name was on the register of share-holders 
and took no steps to have it rectified 
and his name removed. When a person 
knows that his name is included in the regis- 
ter of share-holders of a company and stands 
by and allows his name to remain he is 
holding cut to the public that he is a 
share-holder, and thereby he. loses the right 
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to have his name removed. This position 
has been the subject of consideration in 
a number of English cases. In In re 
Scottish Petroleum Co. (1), Baggallay, I. J. 
at p. 434 said: 

“The delay ofa fortnight in repudiating the share 
makes it, to my mind, doubtful whether the repu- 
diation in the case of a going concern would have 
been in time. No doubt where investigation is 
necessary some time must be allowed, as in Central 
Railway Co. of Venezuala v. Kisch (2). But where- 
ag in the present case, the share-holder is at once 
fully informed of the circnmstances, he ought to 
lose no time in repudiating " 

In Swell’s case, In re New Zealand . 
Banking Corporation (3', Lord Oairns, L. J. 
at p. 138, in the course of his judgment, 
said : 

“Mr, Swell, according to the conclusion I have 
drawn from the facts, did know in the month of May 
1864, that regularly or irregularly, rightly or wrongly, 
under this authority, he had been put upon the liat 
as a share-holder for ¥3 shares. If he had any doubt 
astothe manner inwhich the authority had been 
pursued, it was forhim to have inquired whether 
he could have asserted any right against either Mr. 
Sichel or Mr. Hankey, or the company arising out 
of the mode in which the authority had been pur- 
sued. Whether he could have disclaimed the owner- 
ship ofthese 23 shares may be doubtful but I 


. assume in his favour that he might have had a case 


of that kind. It appears to me that not having done 
so, and being aware that he was held out to the 
public as the holder of 23 shares, it is too late for 
him months or years afterwards to enter into that 
question.” 

Iu Lawrence's case [In re Cachar Co,] (4), 
Lord Cairns, L. J. at p. 423 said : 

“It thus appearsthat on May 18° Mr. Lawrence 
and his legal adviser had intheir hands the whole 
of the documents the variance between which is the 
ground of the motion to remove the name of Mr. 
Lawrence from the register. If he had at that time a 
right to repudiate his shares it was a right which, 
in my opinion, might bs waived ; and if asserted 
could not be asserted with effect unless asserted 
promptly and distinctly. No attempt at repudiation 
took place for upwards of four months, and during 
this time Mr. Lawrence must be taken, in my opinion 
to have known, not merely that his name was on 
the register, andthat he was so held out to the 
world as a share-holder in and member of the 
company, butalso that his son was holding - com- 
munications with, and endeavouring to influence 
the conduct of, the directors on the footing of Mr. 
Lawrence being a share-holder.” 


From these authorities, it is clear that if 
any person whose name is included in the 
register, becomes aware that circumstances 
are such that if proceedings are brought 
against the company he would succeed in 
having his name removed and the register 
rectified, he must do so promptly. He must 


(1) (1893) 23 Oh. D 413 (434); 49 L T 348; 31 W R 
(2) (1867) 2 HL 99; 36 LJ-Oh, 849; 16 L T 500; 15 
W R821 


(3) (1868) 3 Oh. A 131 (138), 
(4) (1867) 2 Oh, A 412 (428), 
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not stand by and wait and then at a later 
stage, with knowledge he has been held out 
to the public as a share-holder of the com- 
pany, seek to have his name removed. In 
the cases which I have quoted, the grounds 
were that the contract under which the 
shares were obtained could be eet aside ag 
void. Mr. Radhakrishnayya differentiated 
between the principles in these cases and 
ths present. He contended that the objector 
applied for 4,000 shares to be allotted to 
him by the company and expected to have 
his name in the share register for that 
number of shares as allottee, Whilst he 
might have known that his name was in 
the register asa ehare-holder, he thought 
it was becavse he was an allottee, and until 
he received a communication from the Off- 
cia] Liquidator after the winding up start- 
ed he was unaware that he was a transferee. 
Since he is on the share register as a 
transferee and not as an allottee, he is en- 
titled now to have his namé removed and 
the register rectified. In my view that con- 
tenticn must fail, If he has assented to his 
name being included amongst the sharee 
holders, then how cau he now gay, “Since 
I expected to be included 88 an allottee and 
since I find that I am in cluded in another 
capacity as transferee, I am entitled to have 
my name -removed.” The position in the 
present case is, I think, covered by Bowen. 
L. J. in In re Railway Time Tables Publish- 
ing Co. Hxparte Sandys (5), where the 
learned Lord Justice at p. 117 said : 

“Tf the case stood there, there would have been 
an end ofthe matter. The original contract was not 
one which could have been enforced, and in giving 
her the shares without attaching the conditions to 
them which she made a portion of her offer, the 
company were not giving her what she asked for, 
Butthe matter does not rest there, and this is just 
the point of the case, After her name was placed 
on theregister and aftershe knew that her name 
was on the register, she did certain acts which were 
only consistent withan intention on her part to be 
treated a member of the company, and to treat 
herself asamember of the company in respect of 
these particular shares which had been so appro- 
priated to her. If that isnot evidence of an agree- 
ment tobe amember, Ireally do not know what 
is. Lorder goods ofone description from a mer. 
chant, he cannot compel me to take goods of a 
different description, and he does not complete his 
contract by giving me goods of a different descrip- 
tion, but ifthe sends me goods which are not accord- 
ing to the contract and which are not within the 
deecription of the contract, and I nevertheless elect 
to take them, my act with regard to them is evidence 
of a’ new contract, which the law will imply, to pay 
for that which I[havekept, It is not that I promise 
in so many wordsto pay; it isthat I doacts from 
which the law will imply in favour of the opposite 


& (1889) 42 Oh. D 98 (117);58 L J Oh, 504; 61 LT 94; 
37 W R531; 1 Meg. 208, 
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partya promise, Hereit is not that she kept all 
these new shares promising expressly to release 
the company from the original condition and to pay 
the entiresum, but she consented to allow her name 
to remain on the register and to keepthe shares 
although they had not been allotted to her in con- 
formity withthe condition which she had imposed 
in her letter or application." 


Here, the objector desired to become a 
member of tha company and to be on the 
register by having shares allotted to him: he 
has been included in the register by having 
shares transferred to him. The contention 
of the objector fails. In fact, he has in no 
way been prejudiced because the shares 
which would have been allotted to him 
would have had two rupees paid, and that 
is the position in regard to the shares in 
respect of which he has been included in 
the register. By reason of the objector 
standing by in the way he did, I am quite 
Satisfied that it was with full knowledge 
that his name was on the register by 
reason of his consent that shares should 
be transferred instead of being allotted 
to him, The result is, the Official Liqui- 
dator’s application succeeds and Mr. D. 
Balarama Reddi will be included in the list 
of contributorie in respect of 4000 shares. 
His application for rectification of the 
register is therefore dismissed, There will 
be no order for costs. 

N.-D Application dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No, 139 of 1939 
May 22, 1940 
MIR AHMAD, J. 
ABDUL AZIZ ABDUL KARIM— 
— DEFENDANT— PETITIONER 
versus 


Mst. ZEWARA AND OTHERS— 
. RESPONDENTS. 

Provincial Small Cause Courts Act (IX of 1887), 
8. 23 (1)—Question of title involved—Action -under 
8, 23 (1) should be taken, 

here a complicated question of title is involv- 
ed, namely whether the plaintiff has any subsisting 
right to the property so that she should also be 
entitled to claim a share in the price of the trees 
which stood on that property, the Judge, Small 
Court should take action under ` s. 23 (1), 
14 Ind. Oas.2 (D, 


Oause 
Prov. Small Oause Courts Act. 
relied on, 
O. R. of an order of the Sub-Judge, 
P Olass, Nowshera, dated March 8, 
1939. 
Sardar Bahadur Sardar Raja Singh and 
Pandit Raghu Nath, for the Petitioner, 
. Rai Saheb Pandit Mool Chand, for Heirs 
of Mst. Zewara. a , 
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Order.—The following pedigree table 
should be perused for understanding this 
case : 

ca ie 


| l 
ie a Abdul Karim 


| 
Abdul Wahid, a 
died issueless 
leaving Mst. 
Hassan Jan, 


| 
Hamid, died 
issueless 
leaving Mst. 
Zewara, widow, 





plaintiff. widow, 
defendant, 
| 
| | | 
Abdul Aziz Abdul Hakim. Abdul Halim. 
defendant. 


In 1917 Mst. Zewara, widow of Hamid, 
asked for partition of one-fourth share of 
her husband in 1706 kanals 4 marals 
which were jointly held by her hus: 
band, his brother Abdul Wahid and 
the sons of his uncle Abdul Karim in 
village Zara Miana (Nowshera Tahsil Pesha- 
war district) Abdul Wahid wags then 
alive. He and the heirs of Abdul Karim 
resisted the claim on the ground that the 
plaintiff nad left the village to live at 
Mardan and that she had consequently 
abandoned her rights to the land. On 
March 30, 1918 the Revenue Officer directed 
the plaintiff to go to a Civil Court to establish 
her title because she was out of posses- 
sion. Musdmmat Zewara kept quiet till 
1938 when Abdul Aziz sold some trees 
standing cn the same land for Rs. 240 to 
Said Alam, Abdul Manan, Umar Daraz and 
Saifullah, respondents. On January 9, 1939 
Mst. Zewara filed this suit for recovery of 
Rs, 60, her one-fourth share in the price of 
the trees, She made Abdul Aziz, Mst. 
Hassan Jan and the purchasers of the trees 
ad defendants, The suit was tried by 
a Judge of the Small Cause Court. The 
defendants pleaded that the plaintiff had 
no right to the land and consequently sha 
could not have a share in the price of the 
trees. They also urged that the question of 
the title of the plaintiff to the immovale pro» 
perty was involved and that she should 
therefore be directed to get it decided by a 
regular Civil Oourt. 

The Judge however gave a decree to the 
plaintiff. He said that although she was out 
of possession her share was recorded in the 
land records and that it was enough to 
entitle her to ber portion of the price of 
the trees.: Abdul Aziz has come up on revi- 
sion to this Court, Musammat Zewara died 
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during the pendency of the petition for 
revision. Her heirs have been brought on 
the record inher place, ít has beenturged 
on behalf of the petitioner that this was a 
case in which action should have been taken 
by the Judge, Small Cause Court under 
s. 23 (1), Small Cause Courts Act. A refer- 
ence was made to the partition suit and it 
was urged that any rights which the plain- 
tiff possessed in the land had been ex- 
tinguished by lapse of time. Paragraph 1 
of s. 23, Small Oause Courts Act, runs thus: 

“Notwithstanding anything in the foregoing por- 
tion of this Act, when the right of aixplaintiff and 
the relief claimed by him in a Oourt of Small Oauses 
depend upon the proof or disproof of a title to im- 
movable property or other title which such a Oourt 
cannot finally determine, the Court may at kany 
stage of the proceedings return thej plaint to be 
presented to a Gourt having jurisdiction to deter. 
mine the title.” 

The learned Counsel has quoted a judg- 
ment of the Oudh Judicial Oommissioner’s 
Court reported in Hira Lal v. Mohd. Shara- 
fat, 14 Ind. Oas. 2 (1) in which the plaint was 
returned under s. 23. The head-note 
of the ruling may be usefully reproduced as 
follows ; 

“Where ina suit brought in a Small Cause Court 
the defendant raises a question of title, itis expe- 
dient for the Court to return the plaint for presen- 
tation to a Oourt competent to decide such a 
question.” 

Where the Judge of a Small Cause Court: has 
decided a suit in a summary way without deter- 
mining the question of a title one way or the other, 
his decision ought to be set aside by the High 
Oourt in revision. 


It was alleged by the defendant in 1918 
that the woman had abandoned her rights. 
She was directed to establish her casein a 
Civil Court. She failed to do so. About 20 
years more have elapsed. A complicated 
question of title is tharefore involved, namely 
whether the plaiatiff has any subsisting 
right to the property so that she should 
also be entitled to claim a share in the price 
of the trees which stood on that property, 
The Judge, Small Oause Oourt, would have 
been well-advised if he had taken action 
under s. 23 (1), Small Oause Courts Act, in 
the circumstances. T accept the petition, 
set aside the order of the lower Oourt and 
send the case back to that Court with the 
direction that under s. 23, Snall Cause 
Courts Act, the plaint should be returned to 
the heirs of Mst, Zewara for presentation to 
a Court having jurisdiction to determine 
the title. Abdul Aziz shall have his costs in 
this Oourt as well as.in the Court below on 
the Small Cause side, 


D. Order set aside. 
(1) 14 Ind, Oas, 2. 
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MADRAS HIGH COURT 
Civil City Court Appeal No. 44 of 1937 
Febraary 16, 1939 
BURN anp LAKSHMANA Rao, JJ. 
CHANDRA KESAVALU CHETTY anp 
ANCTHER—PLAINTIFRS—APPELLANTS 


VETsSus 
S. P. PERUMAL CHETTIAR—Dgranpant 
—RESPONDENT. 

Limitation Act (IX of 1908), a. 10—Applicability 
to constructive trust—Transfer of Property Act (IV 
of 1€82), s. 55— Vendor's lien—Part of purchase price 
left with tendee for payment to vendor's son on his 

-attaining majority—No vendor's lien. 

Section 10, Lim. Act, has no application to what 
gre: sometimes called constructive trusts, more 
accurately described in the Trusts Act as “obliga- 
tions in the nature of a trust” but only to the trusts 
‘properly so called, as defined in the Trusts Act, 

(Case-law distinguished. ] 

Where a part ofthe purchase price is left with the 
vendee to be paid tothe minor son of the vendor on 
hig attaining majority, it is not a case of a vendor's 
lien on the property sold for the unpaid balance of 
purchase money. 100 Ind. Cas, 10 (9), relied on. 


A. against the decree of the City Civil 
Judge, Madras, 


Mr. C. Uf. Ramalinga Aiyar, for the Ap- 
pellants. 


Mr. N. S. Rangaswamy Ayyangar, for the 
Respondent. 


‘Burn, J.—This is an appeal from the 
decision of the Principal Judge of the City 
Oivil Court in O. 8. No. 774 of 1°35. The 
plaintiffs are the two sons of one Chinna 
Ramiah Chetty who was the owner of a 
‘house in Selvavinayakar Koil Street, 
Madras Oity. He sold this house on August 
30, 1911, to the defendant, 8.P. Perumal 
Chettiar. The purchase price was fixed at 
Rs. 2,600 and out of this sum, Rs, 800 was 
left with the vendee on condition that he 
should keep it until Kondal Chetty,a minor 
illegitimate son of the vendor, should attain 
his majority. The defendant undertook at 
the same time to pay interest atthe rate of 
14 annas per cent. per mensem on the 
amount of Rs. 800. Chinna Ramiah Ohetty, 
the vendor, died in 1920 and his illegiti- 
mate son Kondal Chetty is said to have 
disappeared shortly afterwards. In 1930 
the plaintifs who are the legitimate sons 
of Chinna Ramiah Chetty demanded pay- 
ment of the Rs. 800 to them with interest 
at the rate of 10} per cent. per annum 
from June 1920 when their father was said 
to have died. The defendant repudiated 
liability and the plaintiffs filed this suit in 
forma pauperis on July 11, 1935. The learn- 
ed Judge of the Oity Oivil Court framed the 
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following issues : 

(1) When did Kondal Chetty attain majority ? 

(2) Atwhat date can Kondal Chetty be presumed to 
have been dead ? And is he dead ? 

(3) Are the plaintiffs entitled to claim the money as 
members of the jointfamily consisting of themselves 
and Ohinna Ramiah Chetty, deceased ? 

(4) Are the.plaintiffs entitled to claim the money as 
surviving members of the joint family consisting of 
themselves and Kondal Chetty ? 

(5) Are the defendants trustees in respect of the 
said money and are they bound to repay the said 
money as such trustees to the plaintiff ? 

(6) Is the suit barred by limitation ? 

(7) Are the plaintifis entitled to a charge on the suit 
Properties for the amount claimed ? 

9 What amount, if any, are the plaintiffs entitled 


to 
(9) To what reliefs are the plaintiffs entitled ? 


In his judgment the learned Judge held 
hat the suit was barred by limitation. Hs 
held that Kondal Ohetty must have ats 
tained his majority inthe year 1922, He 
held that the money was payable on Kondal 
Ohetty’s attainment of majority and since 
the suit was not filed till July 11, 1935, 
he held that whether the six years’ rule 
applied or thetwelve years’ rule, it would 
be barred by limitation. He held on issue 
No, 2 that Kondal Ohetty might be presum- 
ed to bedead but he did not express any 
opinion as tothe date of his death. On 
issues Nos. 3 and 4 he found in favour of 
the plaintiffs. This appeal has been ad- 
mitted, again informa pauperis, at the 
instance of the plaintiffs, 

The principal argument of learned Coune 
sel for the appellants is that the learned 
Judge of the Oourt below was wrong in 
holding the suit is barred by limitation. It 
is contended that the defendant was a truse 
tee of the Rs. 800 and that therefore under 
s. 10, Lim. Act, the suit cannot be barred 
by limitation. This argument is based 
upon the language of the sale deed (Ex, 3) 
dated August 30, 1911 and the bond (Ex, 4) 
executed the next day by the defendant 
in favour of the plaintiffs’ father as the 
guardian of Kondal Ohetty. Learned 
OCounsel argues that by these documents 
an express trust Was created in respect of 
the Rs. 800, the defendant being the trustee 
and the beneficiary Kondal Oheity. We 
are not able to accept this argument. Sec- 
tion 10, Lim. Act, deals with suits against 
persons in whom property has been “vested 
in trust for any specific purpose.” Now in 
Ex. 3, the words relating tothe amount of 
Rs, 800 are as follows: 

“The amount I retained with you this day for the 
minor Kondal Ohetty, aged seven years, son of my 
deceased wife by affection, namely Seethammal, is 


Rs. 800, As you alone have been keeping this sum of 
Rs, 800, and if the said minor Kondal Ohetty should, 
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ask you for the said amount after he had attained 
majority, fcu should get a release deed from him and 
pay off the said amount,” 


This isthe version given by this Court's 
translator. The second sentence would be 
more literally translated as follows: 

“In the matter of you yourself retaining this sum 
of Rs. 00 and in the matter of the said minor 
Kondal Chetty asking you for the said amount after 
he attains majority, you should pay off the said 
amount and geta release deed from him.” 


_ The language of the bond Ex. 4is more 
explicit. Tt runs as follows: 

“On August 30, 1911, you made a sale to me of 
articles and of house bearing door No. 2-34 in the 
eastern row of Selvavinayakar Koil Street, Old 
Washermanpet, Police H Division, Madras, Ohin- 
gleput District, for asum of Rs, 2,600 and out of 
that amount you have received Rs. 1,800 from me 
to discharge your debts and towards the maintenance 
of your family and the balance is’ Rs 800. As this 
sum of rupees eight hundredis reserved with meon 
behalf of the said minor Kondal Ohetty, I shall pay 
an interest of Rs.7 (1upees seven) on the said sum 
at Rs. 0-14-0 per mensem from this day forwards 
either once a month or once in six months to you in per- 
gon or to your order, forthe maintenance of the zaid 
minor and obtain receipt from you. As regards the 
said principal sum of rupees eight hundred the same 
will be paid to the said Kondal Chetty as soon ag he 
attains properage either by myself or by my heirs 
without raising any objections whatever and after 
getting a release deed from him as mentioned in the 
sale deed executed to me by you. In default, you shall 
realize the amount by proceeding against me and 
against my other properties, To this effect have I 
executed this bond’’, 


_ We are not able to find in the language 
of either Ex. 3 or Ex, 4 any words vesting 
the sum of Rs, t00 in the defendant. ‘There 
is nothing in our opinion to indicate that 
the ownersbip in the Rs. 800 was transferred 
by the plaintiffs’ father to the defendant 
without transfer of ownership there can be 
no “trust”: vide ss. 3,5 and 6, Trusts Act. 
Section 10, Lim. Act, has no application to 
what are sometime called constractive trusts, 
more accurately described .in the Trusts 
Act as “obligations in the nature of a trust” 
but only to the trust properly so-called, 
as defined in the Trusts Act. In the 
present case, sinca the vendor retained the 
property inthe sum of Rs. 800, the trans- 
action is nothing more or less than a loan 
of Rs. 800 to the defendant, the loan to be 
discharged by paying Kondal Chetty on his 
attaining majority. The learned Judge of 
the Court below was therefore quite right 
in holding that s, 10, Lim. Act, had no ap- 
plication. For this reason, almost all tke 
cases cited in argument before us on behalf 
of the appellants are beside the point. 
There is therefore nothing to be gained by 
a discussion of the cases in Mohammad 
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Mathar Rowthan v. Kasa Bowthan (1), 
Nachimuthu v. Muthuswami (2), Official 
Asssignee of Madras v. Krishnaji Bhat (3), 
Official Assignee of Madras v. Krishnaji 
Bhat (4), Veerappa Chetty v. Ofi- 
cial Assignee of Madras, 161 Ind. Oas. 
891 (5), Nagappa Chettiar v. Official 
Assignee of Madras (6), Vairavan Chetty 
v. Chettichi Achi (7), and Krishnaji v. 
Sedasiva (è). In all these cases, either an 
express trust was admitted, or the facts 
show that the property alleged to be trust 
property vested in the person alleged to 
be the trustee. In the present case, as 
we have already said, there was no vesting 
of the Rs. 800 in the defendant. 

The next argument on behalf of the ap- 
pellants is that even if this transaction be 
treated as one of loan, it must be held that 
the money was deposited with the defen- 
dant, and was not payable until dee 
manded by Kondal Chetty. In this point 
also, weagree with the learned Judge of 
the Ccurt below that the amount was pay- 
able on Kondal Ohetty’s attainment cf 
majority and since the bond, Ex. 4 is a 
registered document, the period of limitas 
iion is that fixed in Art. 117, Lim, Act, 
namely six years from the date on which 
Kondal Chetty attained majority. As the 
learned Judge observes, Kondal Cheity is 
described in Ex. 3 as a minor aged seven 
years. He should therefore have attained 
his majority some time in 1922. It has 
been contended before us that the dese 
cription in Ex. 4 of Kondal Ohetty as a 
child of seven years of age means that he 
was in his seventh year and that there. 
fore he would not attain his majority 
until some time in 1923. But that clearly 
makes no difference if, as we have held 
the Article applicable is 116. The learn- 
ed Oounsel for the respondent has con- 


(1) A I R 1924 Mad, $20;85 Ind. Oas. 508; 20L W 
546; (1924) M W N 876. 

(2) AIR 1934 Mad, 273; 148 Ind, Oes. 685; (1934) M 
W N 64; 6 R M529; 39 L W 496, 

(3)59M L J 718; 125 Ind. Cas. 533; A IR 1930 
Mad. 693; (1930) M W N 362; Ind. Rul. (1930) Mad. 
789; 3L L W 792. 

(4) 96 M 570; 143 Ind. Cas. 162; A IR 1933 P O 148; 
60 I A 203; Ind. Rul, (1833) P O 138% 37 L W 780; 37 
O W N 713; (1933) A L J 637; 35 Bom. L R 756; 
ov O L J433; (1933 MW N 5735;65 M LJ1 


(P 0). 
ae 161 Ind. Cas.891; A I R 1935 Mad. 686;8 R M 


(6) 60M L J 355; 134 Ind. Cas, 161; AI R 1931 Mad. 
261; (1980) M: W° N 1077; Ind. Rul, (1931) Mad. 
17. 


(7) AIR 1936 Mad. 876;169 Ind, Gas. 362; (1937) M 
W N 368; 10R M 15. 


È AIR 1927 Mad. 249; 99 Ind. Oas. 713;24L W 
9. 
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tested the learned Judge's finding that the 
plaintiffs are the heirs of Kondal Obetty 
but in the view that we have taken of the 
nature of the contract between the defen- 
dant and the plaintiffs’ father, it is not 
necessary to decide this point. We agree 
with the learned Counsel for the respond- 
ent that there can be no question in this 
case of a vendor's lien on: the property sold 
for the unpaid balance of purchase money : 
vide Swaminatha Odayar v. Subdbarama 
Ayyar (9). This appesl is accordingly 
dismissed with costs. The court-fee due 
to Govt, must be paid by the appellants. 


(9) 50 M 548; 100 Ind. Cas, 10; A I R 1927 Mad. 219; 
SIMLJ 856; 25L W 411. 


N.-8. Appeal dismissed, 





RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 1 of 1940 
' April 23, 1940 
Roperts, O. J. DUNKLEY AND BLAGDEN, JJ. 
In re AMULAKHARAI OHHOTALAL 
AND OTHERS 


versus 
COMMISSIONER or INCOME-TAX, 
BURMA 


Income Taz Act (Burma) (XI of 1922), ss. 33, 66 
(2)—There being no material on which to proceed 
satisfactorily, the Commissioner declining to exercise 
powers under a, 33 — Original position not altered— 
Original order not proved to be prejudictal— There 
was held no ground for reference. l 

Section 33, Income Tax Act, makes no mention of 
the right of an assessee to move the Commissioner to 
take action but as the Commissioner may take action 
of his own motion the assessee must have the right of 
calling his attention to a prejudicial order and of 
asking that action be taken. 184 Ind. Cas, 268 (1), 
approved. 

Where there being no material to proceed satisfac- 
torily, the Oommissioner had declined to exercise 
his powers of review under s. 33, and has in no way 
altered the position as it stood before he chose to 
review the case and the original order is not proved 
to be prejudicial to the assesses, there is no ground 
for reference under s. 66 (2), 184 Ind, Oas, 268 (1), 
distinguished. 

©. reference made by 
sioner of Income-tax, Burma. 

Mr, D. J, Daniel, for the Assessees. 

Mr, U Thein Maung, The Advocate-General 
for the Commissioner, 

Roberts, C. J.—In this matter three 
‘questicns have been ieferred by the Ccm- 
missioner to us by way of reference under 
£. 66 (3), Burma Income Tax Act, 1922, 


the Oommis- 


. They are as follows : 


“l, Whether a reference lies from tho orders of 
the Commissioner of Income-tax, dated October 26 
1938? 2, Whether there wasany material before the 
‘Commissioner of Income-tax, to show that the 858688- 
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ment for the year 1931-32 was made without due 
notice to the assessee? (And subsidiary questions 
relating to the years 1932-33, 1934-35 and 1935-36.) 

Whether there was any material to show that 
notices had been served in accordance withthe Act 
and that the assessee was bound by them ?” 


And it is rightly conceded that if the first 
question is answered in the negative the 
Second and third questions do not arise. 
We have therefore, first of all, to consider 
whether a reference lay from the orders of 
the Commissioner of Income-tax, dated 
October 26, 1933. Those orders form an- 
nexure “A” to the statement of the case; 
and the Commissioner has pointed out that 
the assegsee had delayed trying to get his 
assessment reconsidered in review and 
that he (the Commissioner) had no material 
on which he could proceed satisfactorily, 
and, accordingly, he declined to exercise his 
powers of review under s. 33, Income Tax 
Act. The assessee had been the subject of 
an assessment which, upon the face of it, 
was a perfectly good one. It had been made 
year after year, After the death of a man 
named G. D. Paul the assessee, who had 
taken no notice of the income-tax authoris 
ties’ demands for payment, suddenly came 
forward and declared that the assessments 


~ had been made without his knowledge and 


that G. D. Paul had been impersonating 
him, But this was found as a fact against 
him by the Commissioner. Accordingly, 
the assessee desired the Commissioner to 
exercise his power of review. And I am in 
complete accord with the observations of 
Sir Lionel Leach, O. J., in Sreeramulu Chetty 
v. Commissioner of Income-tax, Madras (1), 
at p. 363. Hesays: 

“The section makes no mention of the right of an 
assesses to move the Commissioner to take action 
but asthe Commissioner may take action of his own 
motion the assessee must have the right of calling 


his attention to a prejudicial order and of asking 
that action be taken.” 


It is, of course, clear that the Commis- 
sioner may exercise his power of review as 
a result of a previous suggestion made by 
some interested party, and the most in- 
terested party is likely to be the assessee. 
That the Commissioner is acting within 
the limits of a very wide discretion is 
clear from the section itself, which says 
that he may (not shall) of hisown motion 
call for the record any proceeding and 
may make an inquiry, or cause it to be 
made, and pass such orders thereon as he 
thinks fit, The only proviso is that if, as 
a result of the inquiry, he contemplates 
passing an order which js: prejudicial 

(1) IL R (1939) Mad. 358 (363); 184 Ind. Oas. 268; A I 


R 1939 Mad, 709; (1939) 2 M LJ 68; 50 L W 136; (1939) 
M W N 698; 12 R M 428, 
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to the assessee, he must give the agsessee 
an opportunity of being; heard. In my 
opinion, this was clearly not an order to 
the prejudice of the assessee. It in 
no way altered the position as it existed 
before the Commissioner chose to review the 
case ; and, therefore, looking at the provi- 
sicos of s 66 (2) of the Act, there is no 
ground fer a reference to be made in the 
eveuts that have Lappened. 

Not only that, but the assessee would be 
in a further difficulty by reason of the pro- 
viso to subss. (2) of s. 66, which reads that 
“a reference Shall lie from an order under 
s. 33 only on a question of law arising out 
of that order itself ;” and there is here, 
in my opinion, n> question of law arising 
out of the order at all, The Commissicner 
has made such inquiry as he thought fit 
-and he has passed such orders as he 
thought fit, and, accordingly, there is no 
ground for any reference being made. No 
dcubt, the decision of the High Oourt of 
Madras to which we have been referred 
makes it clear that there may be an order 
which, in confirming a prejudicial order, is 
in itself prejudicial, but that is not the 
case here, for nothing has been done to 
alter an crder which it is: not proved was 
prejudicial in any sence of the word. Ac- 
ecrdingly, in my opinion, the Madras 
authority has no direct relevance to the 
first question before us, which shculd be 
answered in the negative, and the second 
and tbird questions consequently do not 
arise. The assessee is now represented 
on the record by his legal representatives, 
who must pay the costs of this reference, 
20 gold mohuys, and must forfeit the de- 
posit, 

rae J.—I agree and haye nothing to 
add. 
Blagden, J.—I also agree and have noth- 
ing to add. 





D. Answered in negative. 
PATNA HIGH COURT 
Civil Miscellaneous Appeal No. 80 of 
1939 


January 51, 1940 
AGARWALA AND ROWLAND dd. 
GAYA PRASAD— DEOREE-HOLDER— 
ÅPPELLANT 
ve7rsuag 

LIQUIDATOR SADR CENTRAL 

CO-OPERATIVE SCOIETY GAYA— 
J UDGMENT-DEBTOR— RESPONDENT 


Bihar and Orissa Co-operative Socteties Act (VI 
of 1935), s. 57 (2)—Payment of debts of society whe- 
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ther decretal or otherwise is matter touching affairs 
of society. Se eet 

The attairs of a society in liquidation ars con. 
fined to the winding up of the society and the pay- 
ment of its debts, the collection of amounts due to 
it and of contributions from members from whom con- 
tributions are due inthe event of the other assets 
of the society being insufficient to pay its debts, 
The psyment of debts of the company whether 
decretal or otherwise is clearly a matter touching 
the affairs of the society and the proceedings 
to realize such debts are barred by sub-s.2 of 
s. 57, B. and O. Oo-operative Societies Act except by 
leave ofthe Registrar, 

O. Mis. A. from an order of the Sub-Judge 
Second Court Gaya, dated November 22, 


1938. 


Messrs. G. P., Das and Lal N. Sinha, for 
the Appellant. 

Messrs. A. N. Lal and Rat Guru Sharan 
Prasad, for the Respondent. 

Agarwala, J.—Thisis an appeal by the 
decree-holder from a decision of the Sube 
ordinate Judge of Gaya confirming a 
decision of the Munsif. The relevant 
facts were as follows: One Sarjoo Lal was 
a Director of the Gaya Central Co-opera- 
tive Bank and the holder of 40 partly- 
paid preference shares. In accordance with 
the rules of the Bank he had nominated 
the plaintiff as the person to whom 
moneys dueto him were to be paid inthe | 
event of his death. On hisdeath the Bank 
having gone into liquidation the liquidator 
called upon the plaintiff to pay the balance 
due on the preference shares left by 
Sarjoo Lal. Thereupon the plaintiff in- 
stituted a suitfor a declaration that the 
liquidator’s order calling upon him to pay 
this balance was ultra vires and for an 
injunction restraining the liquidator from 
executing the contribution order, The 
suit was decreed and the liquidator filed 
an appeal to this Court. That appeal was 
dismissed with costs. The plaintiff then 
applied to the Civil Oourt for execution of 
the decree for costs. The Couris below 
have concurred in holding that the appli- 
cation is barred bys, 57 (2); B. and O. 
Co-operative Societies Act (B. and O. 
Act. VI, of 1935), That sub-section pro- 
vides ; 

“While a society is in liquidation no suit or other 
legal proceeding shall be proceeded with or insti- 
tuted against the liquidator as such or against the 
Society or any member thereof on any matter 
touching the affairs of the Society, except by leave 
of the Registrar and subject to such terms as he 
may impose”. 

The plaintiff-appellant did not ask for 
or obtain the leave of the Registrar to 
institute the present execution proceeding. 
The only question to my mind 1s whether 
application in execution is a matter touch- 
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ing the affairs of the Society within the 
meaning of sub-s. 2 of s. 57. That sube 
rection imposes a bar to certain proceedings 
in the cage of a Society that is in liquida- 
tion. Theaffairs of a Society in liquida- 
tion are confined: to the winding up of the 
Society and the payment of its debts, the 
collection of amounts due to it and of 
contributions from members from whom 
contributions are due inthe event of the 
other assets of the Society being insuffi- 
cient to pay its debts. The payment 
of debts of the Company whethér decretal 
or otherwise is to my mind clearly a 
matter touching the affairs of the Society 
and.the proceedings to realize such debts 
are barred by sub-s.2 ofs. 57 except by 
leave of the Registrar. I would, therefore, 
dismiss this appeal with costs, 


Rowland, J.—I agree. The Subordi- 
nate Judge appears to have been of opinion 
that this execution proceeding was barred 
both by sub-s.1 and by sub-s.2 of 3s. 57, 
B. and O. Co-operative Societies Acts 1935. 
I entirely agree that this is barred by 
Bub-s, 2 and itis not necessary to express 
an opinion asto the correctness of the 
Subordinate Judge's view that it was also 
within the mischief of subss, 1. 


‘Ss. Appeal dismissed, 


MADRAS HIGH COURT 
Second Appeal No. 629 and Oivil Revision 
Petition No. 1536 of 1934 
August 18, 1938 
WapsworTda, J. 
BOMMADEVARA VENKATARAYULU 
NAIDU— APPELLANT 


versus 

LANKA VENKATA RATTAMMA GARU 
i — RESPONDENT 

Appeal—Limitation—Application for copy of order 
on August 10, 1932—Memorandum asking for decree 
tobe drafted andcopy to be furnished, filed on 
September 3, 1932—Delay held could not be excused— 
Review—Error of law involving lack of jurisdiction 
apparant on face of record should be corrected as 
early as possible, without driving paritesto appeal or 
revision. 


The application for copies filed on August 10, 1932, 


in turms only asked for ‘fa copy of the order” and it 
was not until September 3, 1932 that a memorandum 
was filed asking that adecree might be drafted anda 
copy of it might be granted ~ 


Held, that the earlier application dated August 10, 


1932, was not an application for a copy of the decree 
4nd that there wasno grounds for excusing the delay 
in filing memorandum asking copy of the decree į 

. When there is an error of law which obviously and 
without research into the rulings involves a lack of 
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jurisdiction to pass the order of which review is 
sought, though technically an error of law, is apparent 
on the face of the record and should be corrected at. 
the earliest possible time without driving the parties 
to the expense of an appealor revision petition to 
which there would be no answer, 76 Ind. Cas, 342 
(1) and Lahiri & Co. v. Makhan Lal Basak(3), relied on. 
145 Ind. Cas, 346 (2), referred to. . 


8. A. and O, R. P. against an order of 
the District Court West Godavari at 
Ellore, dated March 27, 1934. 


Mr. P, Somasundaram, for the Appellant. 
Mr. K. S. Desikan, for the Respondant. 


_dudgment.—The appeal and the revi- 
Bion petition have been heard together 
because they. both arise out of the same 
litigation, but the questions raised in them 
are really quite different, 

_ Inthe second appeal the only question 
is whether the lower Court was wrong in 
law in refusing to excuse the dealy in 
filing the appeal, Quite clearly the lower 
Court was ‘not wrong in its decision at all 
unless an application for copies filed on 
August 10, 1932 can be regarded as an ap- 
plication not only for a copy of the judgment 
but also for a copy of a decree. The appli- 
cation in terms only asks for “a copy of the 
order” and it was not until September 3, 
1932 that a memorandum was filed asking 
that the decree might be drafted and. a 
copy of it might be granted. Now, if time 
had been running against the appellant 
until September 3, 1932, his &ppeal was 
time-barred. I am unable to say that the 
lower Appellate Court committeed any legal 
error in holding that the earlier applica- 
tion dated August 10, 1932 was not an 
application for a copy of the decree and - 
that there were no grounds for excusing 
the delay. The result therefore is that 
the second appeal is - dismiseed with costs, 
(Leave to appeal is refused). 

The civil revision petition relates to an 
order in review of an appellate judgment 
restoring a suit which had been dismissed 
for default. The review judgment was 
passed by a different District Judge from 
the gentleman. who Originally allowed the 
appeal, but this point is not, I think, mates 
rial, for the Judge who decided the appeal 
in the first instance actually admitted the 
review application and ordered notice of it. 
Now, the error which was put forward 
as an error on the face of the record ` 
justifying interference in review was an 
error of law which went to the root of the 
juriediction of the District Court which 
heard the appeal. By s. 192, Madras Estates 
Land Act, O. XLIII, Civil P, 0O., is exclud- 
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ed from the provisions governing procedure 
under the Estates Land Act. Therefore no 
appeal lay against the order of ths Deputy 
Collector refusing to restore the suit which 
had been dismissed for defauls. It follows 
that the error of the learned Judge in 
allowing such an appeal was one which was 
apparent on the face of the record to any 
person well acquainted with the provisions 
of the Act by which the appeal was govern- 
ed. No research was necessary into rul 
ings in order to discover the nature of the 
error. The leading decision of tbis Court 
On the question whether an error of law 
can be an error apparent on the face of the 
record such as is contemplated in O. XLVII, 
r. 1, Civil P. O., is that in Murarz Hao v. 
Balavant Dikshit (1) where the Bench 
approved of an order in review, treating as 
an error of law apparent on the faca of 
the record one which was only apparent 
to a person acquainted with a particular 
ruling of thie Court on a question of suce 
cession. Thatis to say, the case was one 
which was much weaker as a case for 
review than the present case in which the 
error of law consists in overlooking 4 
statutory provision which, if not overlooked, 
would have made it clear to the Oourt 
that the Court had no jurisdiction to 
entertain the appeal at all. Now the cor- 
rectness of the decision in Murari Raov, 
Balavant Dikshit (1) bas been doubted in 
a judgment of Waller, J., which resulted 
in a reference to a Full Bench in Chinna 
Venkatapayya v, Punnayya (2), The learned 
Judge says: 

“Speaking for myself, I cannot understand how a 
mistake of law can be apparent on the face ofthe 
record. It may be apparent from a contrary deci- 
sion ofa superior Court, but that is not a part of 
the record.” 

The Full Bench which dealt with the 
reference found it unnecessary to decide 
the question whether a Judge has power to 
review his order on the ground of an error 
of law. I may remark that Krishnan Pan- 
dalai, J., who was also a member of the 
referring Bench along with Waller, J., 
took a diferent view from that of his 
learned brother. The position therefore is 
that the decision in Murari Rao v., Bala- 
vant Dikshit (1) stands as an authoritative 
decision of a Bench of this Court. If the 
authority of that decision is ever to be 
shaken, it seems to me that it will not be 


(1) 46 M 955; 76 Ind. Ons. 342; A IR 1924 Mad. 
98:45 M L J 308; 18 L W 363; (1923) MWN 


761. 
(2)65 M L J173; 145 Ind. Cas, 346; A IR 1933 Mad. 
631; (1932) M W N 153; 38 L W 257;6R M 50(F B). 
(3) A I R 1935. Cal. 153. 
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shaken by a decision on facts such as those 
now before me where it is not a question 
of the error being one which would be 
apparent only to a person who had made 
the necessary research into the case-law, 
but the error is one involving a wrongful 
assumption of jurisdiction and is apparent 
to anyone who is wall versed in the statute 
under which the appaal itself was filed. I 
may say that there is a decision of the 
Calcutta High Court, viz. Lahiri & Co. v. 
Makhanlal Basak (3) to the effect that a 
decision which is obviously erroneous be- 
cause it overlooks a clear want of juris- 
diction is ons which can be corrected in 
review. it seems to me that when there 
is .an error of law which obviously and 
without research into the ralings involves 
a lack of jurisdiction to pass tho order of 
which review is sought, it is eminently a 
case in which the error, though technically 
an error of law, is apparent on the face 
of the record and should bs corrected at 
the earliest possible time without driving 
the parties tothe expense of an appeal or 
revision petition to which there would be 
no answer. The civil revision patition is 
therefore dismissed with costs. 

Appeal and petition 


N.-D. dismissed. 


— 


PRIVY COUNCIL 
Appeal from the Court of Appeal of New 
Zealand 
April 5, 1940 
Tus LoRD OAANOELLOR {Viscount OALDECOTE), 
VISCOUNT SANKEY, Lorn TAANKERTON 
Lorep RESS8SLLG OF KILLIWEN AND 
Lorn Rooar 
HOLFORD STEWART—AppELLANT 
VETSUS 
GEORGE ALFRED FRANCOIS HANCOOK 
— RESPONDENT 

Tort—Colliston—Negligence—It is question of fact 
—Motorist running into stationary unlighted object— 
Recovery of dumages—Trial by Jury—Verdict sought 
to be set aside—Question for deter mination—Evidence 
—Admission of—Trial by Jury—There was held no 
admission of evtdence complained of. 

In the case of collision negligence is a question 
of fact notoflaw; each cass must depend upon its 
own facts;and there is no rule oflaw which in 
every case disqualified a motorist from recover- 
ing damages where he had run into a stationary un- 
lighted object. (p. 323, col. 2.] 

In a oase where the verdict of the jury is sought 
to be set aside, the question is not whether their 
Lordships would have arrived at the same conclusion 
as the jury arrived at after seeing and hearing the 
witnesses, but whether the jury arrived at an un- 
reasonable conclusion or one unsupported by evi- 
dence fit for their consideration. [p. 324, col. 2.) 
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_ _ In a casefor damagee for injuries sustained by the 
plaintiff due to collision with defendant’s car the 
plaintiff led evidenceasto an admission made by one 
M a passenger in the defendant's car after the 
collision, as to the defendant's responsibility. 
.Oounsel for the plaintiff when this evidence was led 
assumed that he could prove that the defendant was 
within hearing when the admission was made and 

` stated that he had two witnesses who could depose 
of this fact. The trial Court ruled that its ad- 
missibility was dependent on it being shown to have 
been made in his hearing. It subsequently appeared 
however that this could not be shown. There was no 
evidence that M had authority to make such an 
admission. ‘She herself denied having madeit. The 
only questions in the case requiring detailed con- 

- sideration by the jury were those asto the contri- 
. butory negligence of the plaintiff and the jury was 
well aware of this. Moreover although this evidence 

. was heard by the jury it was ruled to be inadmissible 
upon the facts as they emerged. Counsel did not deal 
with this matter in his address or ask that it be dealt 
with in the summing-up by the trial Judge. New 
trial was sought onthe ground that this evidence was 
wrongfully admitted : 

. Held, that there was no admission of the evidence 
complained of, that when it wag conditionally taken 
subject to proof of other matters there was a sufficient 

‘direction that unless those conditions were fulfilled 
it was not evidence in the case and that having 
regard to the course of the trialthe trial Judge was 
not wrongand was probably wise in not again 
reminding the jury of matters which Counsel in their 
concluding speecheshad thought it right to ignore, 
In any event no substantial wrong or miscarriage of 
justice could in those circumstances be said to have 
occurred, (p. 325, col, 2.] 


Messrs. F. A. Sellars, K. C. and H. G. 
Rowler, (for Alexander Ross}, for the 
Appellant, 


Messrs. G. Beyfus, K. C. and H. Edmonds, 
for the Respondent, 


Lord Roche.—This is an appeal in 
forma pauperis by the appellant, the plain- 
tiff in the action, from a judgment of the 
Court of Appeal of New Zealand whereby 
it was ordered that the action be remitted 
to the Supreme Court at Auckland for 
judgment to be entered for the respondent, 
the defendant in the action with costs. 


The circumstances giving rise to this 
appeal were as follows: ‘Ihe appellant, 
just after midnight on December 8, 1935, 
was proceeding on his motor-cycle along 
a main road leading from Hamilton to 
Auckland and was riding on his proper 
side in the direction of Auckland. At this 
time the defendant’s motor-car had come 
.to a standstill on the same side of the 
road facing in the same direction, that is 
to say, towards Auckland, showing no rear 
or other light. His lights had been switch- 
ed off by the respondent whilst he was 
stopped. At the same time there was an- 
other motor-car stationary in the roadway 
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and showing lights. This car, whilst pro- 
ceeding from Auckland towards Hamilton, 
had been hailed to stop by the defendant 
when his own car was stopped and the 
driver of this other car, a Mr. Singer, 
complied with the request so made and 
brought his car to rest on his side of the 
road some 30 yards or thereabouts past 
the defendant’s car and on the opposite 
side of the road. In this situation the. 
appellant on his motor-cycle approach- 
ed aud passed by Mr, Singer’s car 
reducing his speed from about 35 miles 
per hour to about 25 miles per hour and 
when he had passed out of the beams of 
its lights, saw the loom of the respondent's 
car, braked and swerved but came into 
collision with the near side rear mudguard 
of the car and sustained injuries, 

The action was brought to recover dam» 
ages for such injuries and was tried before 
Mr. Justice Fair’and a jury on July 30 
and 31, 1936. Evidence was called on 
the part of the appellant, the plaintiff in 
the action, and when his case was closed, 
Oounsel for the respondent asked for a 
nonsuit on the ground that upon the evi- 
dence thus called and the undisputed facts 
of the case the appellant was guilty of 
contributory negligence in (i) failing to 
keep a proper look out, (it) proceeding as 
he did when dazzled by the lighis of 
another (Mr. Singer's) car, and (iii) pros 
ceeding at such a pace as would not enable 
him to stop in time to avoid anything 
which mighi have been on the road. There 
was no argument upon this submission 
at the trial but the point was reserved 
until after verdict for further consideration 
and argument, 

The respondent’s Counsel then addressed 
the jury and called evidence. The defen- 
dant’s explanation of his lights being off 
was that he switched them off in order to 
spare his battery whilst he was trying to 


-re-start his car by means of the starting 


handle and that he forgot to switch them 
on again. The negligence of the defendant 
was not admitted on the pleadings and was 
in issue at the trial. 

The learned Judge directed the jury 
that if it found that the plaintiff had the 
last opportunity of avoiding the accident 
and negligently failed to avail himself of 
it or if he was negligent in any of the 
respects alleged and such negligence was 
a proximate cause of the accident, there 
Bhould be a verdict for the defendant. 
He also told the jury that if it found that 
negligence of the defendant was the sole 
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proximate cause of the accident there should 
be a verdict for the plaintiff. It was not 
Suggested that these directions were not 


Correct in law or were open to any 
objection on the part of the respondent. 
The jury returned a verdict for the 


appellant for damages amounting to £1,259 
8s. 2d. Judgment was entered in accordance 
with the verdict, leave being reserved to 
: move to set aside the judgment. 

Pursuant to such leave the Oourt was 
moved to set aside the judgment and asked 
either to enter judgment for the defendant 
or for a nonsuit on the grounds submitted 
at the clcse of the plaintiff's case at the 
trial or toorder anew trial on the ground 
that the damages were excessive and on 
the ground that certain evidence given for 
the appellant had been wrongly admitted. 

On October 13, 1936, the learned Judge 
gave a considered judgment dismissing the 
Motion, As to the question of nonsuit he 
held that on the facts it was impossible 
to say that as a matter of lawthe appel- 
lant was guilty of contributory negligence 
and that there was evidence fit fcr cone 
sideration by the jury as the judge of 
fact upon which it could reasonably find 
that negligence in the appellant was 
Rot established. On the question of the 
suggested wrongful admission of evidence, 
a matter that will be discussed in more 
detail laterin this judgment, the learned 
Judge held that there was no wrongful 
admission of evidence and in any case 
there was no miscarriage of justice, The 
question of amount was dealt with and 
the verdict and judgment upheld and tnis 
matter was not raised upon appeal in New 
Zealand or before their Lordships, 

The respondent appealed to the Court of 
Appeal of New Zealand and the appeal was 
heard by Ostler, Smith and Johnston, JJ. 
The appeal was allowed: the Court by a 
majority (Smith, J. dissenting) holding that 
judgment should have been entered for 
the respondent on the ground that it was 
‘conclusively proved that the proximate 
cause of the accident was the appellant's 
own Negligence and that the verdict of 
the jury was so unreasonable as to be 
perverse. Smith, J, took the contrary view 
on this point and agreed with the learned 
trial Judge but held that evidence had been 
wrongly admitted and that a new trial should 

“be had. It was not necessary that the 
Judges in the majority should express an 
opinion on this latter point and they did 
not in fact do so. With this conflict of 
‘judicial opinion the appeal came before 
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their Lordships and was carefully and elas 
borately argued. 

On the main point their Lordships are 
of opinion that the correct view and con- 
clusion was that expressed by the trial 
Judge and in the dissenting judgment of 
Smith, J.in the Oourt of Appeal and they 
approve of the reasoning of those learned 
Judges, 

A number of cases were cited in the Court 
of Appeal and before their Lordships includ- 
ing cases of collisions by motor vehicles 
with stationary unlighted objects. Their 
Lordships are of opinion that no useful 
purpose would be served by a further dis- 
cussion of those cases and still less by a 
consideration of the question of whether any 
particular one of them was rightly decided 
on the facts. They agree with the summary 
of their legal effect presented by Ostler, J. 
The learned Judge, in dealing with the 
caseof Tidy v. Battman (1), (a judgment of 
Macnaghten, J. approved by the Court of 
Appeal), read the following passage from the 
judgment of Macnaghten, J.:— 

“ At night time the visibility of an unlighted ob- 
struction to a person driving a lighted vehicle 
along the road must necessarily depend on a varje- 
ty of facts such as thecolour of the obstruction, 
the background against which it stands and the 
light coming from other sources....,.........1t cane 
not, I think, be said that where there is an un- 
lighted obstruction inthe roadway a careful driver 
of a motor vehicle is bound to see it in time to 


avoid it and must, therefore, be guilty of negligence 
if he runs into it.” 


Ostler, J. then proceeded :— 

“ With that passage I respectfully agree, It 
might be paraphrased and shortened into a state- 
ment that negligence is a question of fact not of 
law: that each case must depend upon its own 
facts: and that there is no rule of law which in 
every case disqualified a motorist from recovering 
damages where hehad runinto a stationary un- 
lighted object.’’ 


_Agreeing as they do with this admirable 
summary of the law applicable to this case, 
their Lordships pass to an examination of 
the facts of this case in more detail and to 
their reasons for differing from the conclu- 
sion of Ostler, J. and of Johnston, J. that 
there were no facts in the present case fit 
for consideration by a jury or of any value 
so as to justify a verdict for the appellant, 

The facts, and in particular those as to 
weather conditions, are compendiously and 
correctly summarised in the judgment of 
Smith, J. as follows :— 


“ Were, then, the circumstances such that reason- 
able men might not find that the respondent wag 


not guilty of negligence? The jury had before 
them the following facts that the appellant's unlit 
aof, 150 L 


(1) (1984) 1 K B 319;108 LJK B 
T 90, 
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and stationary car occupied 4 feet 6 inches of a 
bitumen road 20 feet wide. The car was dark in 
colour. It was not disputed that the bitumen road 
was of the same colour, and indeed that is common 
knowledge. There was thus no contrast between 
the car andthe road. There is no exact evidence 
as to the atmospheric conditions at the place and 
time of the accident, but there is evidence from 
which the jury might infer that the conditions of 
visibility were then and there such that it was not 
easy for a motorist proceeding normally with good 
lights to pick up this unlighted obstruction. There 
is divergent evidence about the state of the moon, 
whether it was obscured by clouds or not, whether 
the night was clear or dark. There is evidence 
from which the jury could conclude that about mid- 
night when the accident took place the moon was 
five-sixths of its way across the sky. There is also 
evidence of fog at some distance from the scene of 
the accident which might indicate tothe jury an 
excess of moisture in the atmosphere. In my opi- 
nion, the jury might think that, at the scene of the 
accident, vision was difficult For example, after 
William Arthur Singer’s car had passed the appel- 
lant’s car and had drewn up at a distance of say, 
30 feet from the appellant's car, Singer said that 
when he looked back, he could not see the appel- 
lant's car from where he was. Furthermore, the 
jury might think that conditions existed at or about 
the scene of the accident in which the lights of a 
motor-car or motor-cycle were partially absorbed by 
the bitumen surface. This inference is supported. 
I think, by the evidence of the occupants of Singer's 
car which approached the appellant's stationary car 
from the direction of Auckland.................In my 
opinion, then, the jury were entitled tothink that 
the conditions of visibility were difficult and pecu- 
lier when Singer's car approached the appellant’s 
car from the north. They were, I think, entitled to 
conclude that a similar difficulty existed when the 
respondent’s motor-cycle approached from the south, 
and to think that the difficulty was greater because 
the respondent had then to contend with the head- 
lights of Singer's car which had its front wheels 
turned slightly at an angle, ready to go back on the 
road, and.as & consequence had its headlamps show- 
ing at a slight angle across the road.” 


Some suggestion was made in argument 
that the appellant must have had a light 
less powerful ‘than was required by the 
regulations in force, but it became manie 
fest that no such case could be made 
and that the real point was whether the 
appellant was or was not keeping a proper 
look out. As was pointed out by Smith, J. 
no allegation complaining of the appellant's 
light was made in the pleadings and the 
point was abandoned below. The appel- 
lant gave evidence as to his look-out and 
observation of the road. The salient features 
of the evidence were : that the appellant on 
approaching the two cars in question justi- 
fiably concluded that the only caron the 
road was Singer’s car and that but for it 
the road was clear, As to other objects 
such as possible foot passengers it is to 
be observed that the road was a country 
road and the time after midnight. Under 
such circumstances the appellant said he 
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reduced his speed and approached Singer's 
car and when he appreciated it was sta- 
tionary directed his attention to that car: 
that though he was not dazzled by the 
lights of Singer's car, which were dipped, 
there was a slight blinding effect froin them. 
He spoke to the facts already mentioned 
in this judgment as tothe coloration of the 
road and of the respondent’s car and as to 
tLe distance at which he picked it up and 
the action he took to avert a collision. 
Their Lordships agree with the opinion of 
Smith, J, thus expressed :— 

“In my opinion, the jury might infer from this 
evidence not only that the respondent glanced to- 
wards Singer's car because he thought he had had 
engine trouble but also that the respondent would 
look towards Singer’s car after slowing down be- 
cause he thought people might step out from be- 
hind Singer's car and that he did so look after 
passing Singer’s car, because when he ‘looked back’, 
the unlighted car was looming ahead about 20-30 
feet away. The lights of Singer's car had a slight 
blinding effect at the moment of passing but the 
jury might infer, I think, that during the opera- 
tion of the blinding effect, the respondent would 
have covered some part of the distance between 
Singer’s car and theappellant’s. Under these circum- 
Stances and those affecting the illumination of the 
road, the jury might conclude, reasonably, I think 
that the respondent was exposed to a special hazard 
in the first place in meeting at night ona main 
highway in the country astationary car (a) ‘with 
lights showing across the road and causing 2a 
slight blindness as he passed it, (b) under such ecir- 
cumstances that it properly required some attention 
after the cyclist had recovered his sight and (ce) 
under such circumstances that he was induced to 
move further over to his left; and, in the second 
place, in being thus brought more into direct line 
with an unlit stationary car only 90 feet away from 
Singer's car which was not shown up by the light 
of his cycle before his attention was engaged by 
Singer’a car and which, as the jury might think, 
was only 20-30 feet away from respondent when he 
again looked ahead after looking to the rear of 
Singer's car to see if people might step out there.” 


The question, it need hardly be said, is 
not whether their Lordsdips would have 
arrived at the same conclusion as the jury 
arrived at after seeing and hearing the wite 
nesses, but whether the jury arrived at an 
unreasonable conclusion or one unsupported 
by evidence ft for their consideration. As to 
this their Lordships hold a clear opinion 
that there was proper and ample evidence 
before the’ jury that the appellant, whilst 
dealing with a situation of some difficulty, 
created by the respondent himself, and 
whilst keeping a good look-out, properly 
attended fora sufficient time to an element 
of possible danger, namely, Mr. Singer's 
car, to account for the fact that he did not 
see the respondent’s unlit car quite in 
time to avert the consequences of its 
naturally unexpected presence. With ree 
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gard to the appellant's speed: it was cons 
tended .that this was excessive and that 
he should have stoppsd if he could not 
see. This was a coasideration which no 
doubt was urged by Oounsel in addressing 
the jury and was no doubt considered by 
the jury, but having regard in particular 
to the fact that so far as all appearances 
and observation could show there was no 
car but Singer's car to be considered, it 
seems to their Lordships to be impossible 
to hold that the jury was bound to find 
negligence in this regard, 

For these reasons their Lordships hold 
that the Court of Appeal was wrong in 
directing that judgmert should be entered 
for the respondent. 

There remains to be considered the other 
question of the alleged wrongful admission 
of evidence as affording ground for an 
order fora new trial, The facts and the 
ruling of the learned trial Judge are thus 


stated in his jadgment upon further consi- 


deration :— 

“The next ground upon which a new trial was 
sought was that Counsel for the plaintiff led evi- 
dence early in the hearing as to an admission made 
by Miss Vincent a passenger in the defendant’s car 
after the collision as to the defendant’s responsi- 
bility as follows:—'Q.: Was anything said by you 
to the people there ?—I said to a young lady pre- 
sent: “ Where are your lights?’ Q.: Was 
thing ssid in reply to that?’’—She said: 
our fault entirely and we will take care of every- 
thing.’ (Mr. Towle objects.) 

Oouusel for the plaintiff when this evidence was 
led assumed that he could prove that the defendant 
was within hearing when the admission was made 
and stated that he had two witnesses who could 
depose of this fact. I ruled that its admissibility 
was dependent on it being shown to have been made 
in his hearing. It subsequently appeared, however, 
that this could not be shown. There was no evi- 
dence that Miss Vincent had authority to make such 
an admission, She herself denied having made it. 

In order that this may be a ground fora new 
trial it ehould appear that some substantial wrong 
or miscarriage of justice was occasioned to the de- 
fendant by this evidence; r. 277 of the Oivil P. C. 
I do not think that this can be said. The negli- 
gence of the defendant is not now seriously con- 
tested. The only questions requiring detailed con- 
sideration by the jury were those as to the contri- 
butory negligence of the plaintiff. In some circum- 
stances the evidence complained of might have had 
a material effect upon the view taken by the jury 
of the facts. But in the present cass thejury was 
well aware from the evidence the conduct of the 
case the addresses cf Counsel andthe summing-up 
that the real question was astothe plaintiff's con- 
tributory negligence. The members of the jury 
would also be aware that the opinion of Miss Vin- 
cent (if it had been given as deposed to by the 
plaintiff) was entitled to little or no weight on that 
question and that it must bedetermined on the 
facts presented in evidence before it. 

Moreover although this evidence was heard by 
the jury it was ruled to be inadmissible upon the 
facts as they emerged, Counsel might have dealt 
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with this matter in his address or asked that it be 
dealt with in the summing-up. Possibly it. was 
thought that a reference to its inadmissibility might 
lead to its being brought prominently before the 
jury and neither course was followed. Under these 
circumstances I do not think it oan now be said that 
the evidence was improperly admitted or that any 
substantial wrong or miscarriage was caused,” 


On these facts their Lordships in this 
respect find themselves in agreement with 
the trial Judge and in disagreement 
with the contrary opinion expressed by 
Smith, J. in the Court of Appeal, and 
are of opinion that there was no admis- 
sion of the evidence complained of, that 
whsn it was conditionally taken subject 
to proof of other matters there was a 
sufficient direction that unless those cone 
ditions were fulfilled it was not evidence in 
the case and that having regard to the 
course of the trial the learned trial Judge 
was not wrong and was probably wise in 
not again reminding the jury of matters 
which Oounselin their concluding speeches 
had thought it right to ignore. In any event 
their Lordships are of opinion that no sub- 
stantial wrong or miscarriage of justice can 
in these circumstances be said to have 
occurred. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be allowed with such costs as are proper 
in a case of an appeal to His Majesty in 
Council in forma pauperis and that the 
judgmentfor the appellant for the sum of 
£1,259 8s. 2d. and costs should be restored 
and that the appellant should have the 
costs of the appeal to the Court of Appeal, 


8. Appeal allowed, 


Solicitors for the Appellant:~-Messrs, 
Wray Smith & Halford. 

Solicitors for the Respondent:— Messrs. 
Wedlake Retts & Birds. 


MADRAS HIGH COURT 
Second Appeal No, 990 of 1984 
November 23, 1938 
VENKATARAMANA Rao, J. 
SARVABHOTLA THO TAPALLE 
CHENDIKAMBA—APPELLANT 
versus 

KANALA INDRAKANTI VISWANATHA- 

MAYYA AND OTHERS—RESPONDsNTS 
Hindu Law—Alienation—Widow—Sutt by rever. 
sioner for declaration that alienation by widow is 
not binding on estate—Onus %3 on him to prove that 
he is reversioner—vidence—Admisston—Admission 
in plaint or written statement in preor suit ta ad- 
mission in subsequent action though it is capable 
of rebuttal—Evidence Act (I of 1872), aa. 18 (2), 
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32 (5)—Admission by person in written statement as 
legal representative of defendant in previous suit— 
Whether binding on him in subsequent auit by him 
as reverstoner—Siatement as to relationship made 
in prior litigation, admissibility of. 

When a suit is brought by a person alleging to 
be the next reversioner either for a declaration 
that acertain alienation is not binding on the 
estate or for recovery of possession consequent on 
such declaration on the widow's death, ths onus of 
proving that he is the next reversioner is on the 
plaintiff. He is also bound to satisfy the Oourt 
that to the best of his knowledge there are no 
nearer heirs. He cannot be expected to do anything 
aore; 34 Ind. Cas, 294 (3), relied on. [p. 328, col. 


What a party himself admits to be true may 
reasonably be presumed to be so. It is equally 
true that the party making the admission may give 
evidence to rebut this presumption and unless and 
until that is satisfactorily done the fact admitted 
must be taken to be established, No doubt this 
rule was enunciated with reference to an admission 
in a deed but the same principle will apply to 
an admission made in a signed pleading. So far 
as the Indian Law is concerned, there can be no 
doubt that under the provisions of the Evi. Act, 
an admission contained in a plaint or written 
statement, or in an affidavit or in a sworn depo- 
sition given by a party in a prior litigation would 
be regarded as an admission in a subsequent 
oon though it is capable of rebuttal. [p. 328, col, 


Where in a prior litigation a person makes an 
admission in written statement in the character of a 
legal representative of a defendant asa legatee under 
his will, the admission is not binding on him in a 
subsequent suit by him as the reversioner to the 
estate of deceased, because in the subsequent suit he 
is suing not only on his behalf but on behalf of all 
the reversioners. 

Statement as to relationship made by a person 
having special means of knowledge within the 
meaning of cl. (5), se 32, Evi. Act in prior litiga- 
tion in which question of relationship was not 
in dispute, is a statement made ante litem motam and 
is admissible in subsequent litigation, 167 Ind. 
Cas. 346 (4), referred to. [p. 329, col, 1.] 


S. A. against the decree of the Sub-J udge 
Kurnool, in A. S. No. 6 of 1933. 


Messrs. V. Govindarajachari and Laksh- 
minaraya, for the Appellant, 


Messrs. S, V. Venugopalacharit and P, C. 
por Oray Ayyangar, for the Respons 
ents. 


Order.— This second appeal arises out 
ofa suit for a declaration that tke sale 
deed Ex. 11 dated March 25, 1926, exe- 
cuted by defendant No. 2 as the agent of his 
daughter defendant No. 1, the widow of one 
Krishniah, deceased, in favour of defen- 
dant No. 3 is not binding on the Plaintiff 
and defendant No. 4 after the lifetime of 
defendant No.1. The plaintiff and defen- 
dant No. 4 claim to be the next reversioners 
to the estate of the said Krishniah on the 
death of defendant No, 1 and their case ig 


r 
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that the sale was not for a purpcse binding 
on the estate. The main defence is that the 
husband of defendant No. 1 left a'willin 
and by which he bequeathed all his pro- 
perty absolutely to defendant No. 1. It was 
also pleaded that the plaintiff and defen- 
dant No. 4 are not the next reversioners and 
that the suit is not maintainable, and in any. 
event, the sale was supported by necessity. 
Both the Courts concurrently found against 
the contentions of the defendants on all 
their pleas and gave a decree in favour of 
the plaintiff as prayed for. Defendant No. 1 
has preferred this appeal. 

Mr. Govindarajachari on her behalf has 
urged three contentions before me. The 
first contention relates to Issue No. 1 (a) in 
the case, namely whether the will set up by 
defendant No. 1 is true and did it confer an 
absolute estate in the suit property on de- 
fendant No.1? Both the Oourts below have 
found that the will is not genuine, Mr. 
QGovindarajachari attacks this finding on 
the ground that both the Oourts impro- 
perly refused to admit the depositions of 
certain witnesses, who are dead, takenin a 
prior litigation to which the plaintiff and 
defendant No. 1 were parties. The said 
litigation related to a suit filed by defen- 
dant No. 1 for recovery of possession of cer» 
tain properties belonging to her husband 
from her mother-in-law, Subbamma, ignor- 
ing aceitain arrangement which was come 
to between defendant No. l's adoptive 
father and the natural father of her husb- 
and in and by which Subbamma was given 
certain properties absolutely. In the plaint 
filed in that litigation the plaintiff also 
relied upon a will left by her husband and 
the genuineness of it was traversed by the 
said Subbamma. As many as 36 issues were 
raised in the case and there was no issue 
regarding the genuineness of the will in 
question because it was not necessary to 
put that matter in issue in the said suit. 
Nevertheless, some witnesses were examin- 
ed on commission in regard to it. What is 
now complained of is that the lower Oourts 
have declined to admit the evidence of cer- 
tain witnesses who are no more, It appears 
that before the learned District -Munsif the 
said evidence was tendered but he declined 
to receive it, lt doesnot appear that this 
Matter was pressed in appeal before the 
learned Subordinate Judge. Mr. Govinda- 
rajachari urged this contention before me 
as a question of law on the ground that the 
evidence should have been admitted under 
s. 33, Evi. Act, Apart from the question 
whether it is open to Mr, Govinda- 
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rajachari to advance the contention in view 
of the game not having been pressed on 
behalf of his client in the lower Appellate 
Court, it seems tomethat the said evi- 
dence was quite properly rejected by the 
learned. District Munsif. Under s. 33, Evi. 
Act, before a certain evidence given by 
a witness in a judicial proceeding can be 
admitted in a subsequent judicial proceed- 
ing, it must be established that the ques- 
tions in issue were substantially the same 
in the first as in the second proceeding, 
I quite realize that no specific issue need 
have been raised regarding any particular 
matter in issue between the parties but the 
matter must have been in issue between 
them and from the course of the litigation in 
the prior suit it is clear that the question 
of genuineness was not one of the questions 
in issue. I therefore overrule the conten- 
tion of Mr, Govindarajachari. 

The next contention raised is as regards 
the question of legal necessity for the sale 
evidenced by Ex. 11. The sale was for a 
consideration of Rs, 2,00U. The purpose 
recited is for discharging the debts con- 
tracted by defendant No.1 and for meeting 
certain High Court charges. Both the lower 
Courts have concurrently found that there 
was no necessity for making this alienation 
because defendant No. 1 had ample funds in 
her hands or at any rate there was no pres- 
sure on the estate compelling her to sell the 
property. Ihave heard Mr. Govindaraja- 
chari at length on this matter, having re- 
gard to the fact that the learned Subor- 
dinate Judge chose to write a summary and 
not avery clear judgment on the matter. 
On the date of sale only Rs. 1,000 cash was 
paid and for the balance a promissory note 
for Rs. 1,500 was executed not in favour of 
defendant No. 1 but in favour of defendant 
No, 2 by a brother-in-law of the vendee and 
the amount thereunder is alleged to have 
been paid three or four months iater., It is 
not proved that any of the creditors were 
making demands or threatening suits and 
therefore defendant No. 1 was obliged to 
sell the property. Sofar as the maintens 
ance of the widow was concerned, the pro- 
perties were yielding a decent income, and 
it is in evidence that the widow realized a 
large sum of over Rs, 5,000 within six 
months ofthe date of the sale. The vendee 
has not gone into the witness: box to prove 
the circumstances attending the sale. The 
evidence of D. W. No. 10 is not very satis- 
factory and D. W. No. 12, who is supposed 
to have negotiated the transaction of sale, 
does not give any useful evidence because, 


OHENDIKAMBA V, VISWANATHAMayyA (MADR.) 


327 


according to him, the vendee relied upon 
the will alleged to have been left by the 
husband of defendant No, 1 and he did 
not therefore choose to enquire into the 
truth or otherwise of the indebtedness of 
the estate. I think it unnecessary to g> into 
the evidence regarding this transaction in 
detail as I am convinced that the concur- 
rent finding of both the Oourts on this 
point is not wrong. 

Tha last contention urged by Mr. Govin- 
darajachari is that it has not been proved 
that the plaintiff and defendant No, 4 are 
the next reversioners and the finding of the 
Courts below on this point is wrong because 
both the Courts have not given sulfficient 
weight to the admission made by the plain-. 
tiff in the prior litigation to which the 
plaintiff was a party. In that litigation the 
plaintiff was not impleaded as a party to 
the suit when it was filed. The main con- 
test was by Subbamma. Among other pleas 
she set up a plea that the husband of defen- 
dant No. 1 adopted a boy called Thotapalli 
Narasimhayya, the son of an alleged gnati 
of the plaintiff's husband, and by reason of 
the said adoption the plaintiff could not 
recover the property in suit, The aver- 
ment is thus made in para, 17 of her 
written statement : 

“The plaintiff's husband having been suffering 
from illness for about eight months prior to his 
death, taking medicine at Kurnool at Giddaloor at 
Mopoor and Minagallu villages, Nellore District 
and he was not cured of that illness. It is learnt 
that the plaintiff's husband, fearing that he may 
not survive, took in adoption a boy by the name 
of Thotapalli Lakshminarasayya, resident of Rek- 
kalavaripalle, Cuddapah District. who is a gnati 
and a cousin brother of the plaintiff's husband 
and that he executed a will in his favour.” 

It will be seen from this that Thotapalli 
Lakshminarasayya is described as a gnati 
and cousin brother of the plaintiff’s huse 
band. Subbamma died pending the suit. 
The plaintiff was brought on record as her 
legal representative and he filed a written 
statement adopting ths written statement 
of the said Subbamma. Paragraph 2 of the 
said written statement is to the followiog 
effect : 

‘‘))efendant No. 1 has already filed a written state- 
ment inthis suit, As defendant No. 1 is acquainted 
with all the facts therein, this defendant also ac- 
oopis all the contentions in the statement filed by 

er.” . 
It will be seen from this that the plaintif 
relied on the knowledge of Subbamma and 
therefore adopted her contentions as his 
own. What Mr. Govindarajachari contends 
is that defendant No. 1 in effect admitted 
that Thotapalli Lakshminarasayya was a 
gnati of the deceased ; this admission must 
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be taken as true unless rebutted by satis- 
factory evidence and he relies on the well- 
known decision in Slatterie v, Pooley (1), 
adopted by the Privy Council in Chandra 
Kunwar v. Narpat Singh (2), Mr. Govinda» 
rajachari argues that this Principle was not 
kept in view by both the Courts below and 
they wrongly threw the onus of establishing 
that there were no nearer heirs on defen- 
dant No. 1 and were content to rely merely 
on the'statement made by the plaintiff in 
his deposition that the admission made in 
the prior litigation was false and made for 
the purpose of tke said litigation, The 
question is how far this contention is 
tenable and what effect I should give to it, 

hen a suit is brought by a person alleg- 
ing to be the next reversioner either for a 
declaration that a certain alienation is not 
binding on the estate or for recovery of 
possession consequent on such declaration 
on the widow's death, the onus of proving 
that he is the next reversioner is on the 
plaintiff. The correct rule, if I may say 80 
with respect, is thus laid down by Mr. 
Seshagiri Ayyar,J.,in Rama Row v. Kuttiya 
Goundan (3), at p. 656: 


“It is no doubt incumbent on a Plaintiff seeking 
to succeed to property as a reversioner to establish 
affirmatively the particular relationship which he 
puts forward. He is also bound to satisfy the 
Court that to the best of hig knowledge there are 
no nearer heirs. He cannot be expected to do any- 
thing more," 

In that case the plaintiff Claimed as 
reversioner to the estate of one Venkata- 
ramana Ayyar. The Subordinate J udge dis- 
missed the suit on the ground that on the 
admission of the plaintiff's Witnesses in 
that case one Ranga Ayyar and others were 
dayadis of this deceased Venkataramana 
Ayyar and they were alive and therefore 
the plaintiff did not Satisfy the requisite 
burden of proof. This decision was reversed 
by the High Oourt relying on the principles 
above stated. The plaintiff in this Case has 
stated in his deposition that there are no 
nearer heirs. From Exs. O and C:1, it would 
appear there were certain agnates of the 
family in 1864 whose descendants, if alive, 
might be nearer heirs, but the plaintiff hag 
sworn as also his second witness that there 
are no descendants of those people now 
-alive. There is no evidence contra. If there 
was no such admission as is relied on nor 


1) (1840) 6 M& W 664; 10 LJ Ex 8; 
Oh ee 
(2) ; S41 A27; 4 AT J102 
HOM 650 Gab Head ee Oe sara 
7 i nd. Cas, 294; AI R19 
872: 30M LJ 514; 3 L W 331;19 M LT | Mad 
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the statement of Subbamma in the prior 
litigation, J think on the basis of the prine 
ciple in Rama Row v. Kuttiya Goundan (3), 
it would be open to both the lower Gourts 
to accept the statement of the plaintiff and 
it would be the duty of the defendant 
to let in evidence to controvert the 
prima facie case accepted by the Court. 
The question is what effect should be 
given to the said admission and how far 
the principle in Rama Row v. Kuttiya 
Goundan (3), would be affected by this ? 
There is no doubt that the rule enunciated. 
in Slatterie v, Pooley (1), that “what a party 
himself admits to be true may reasonably be 
presumed to beso.” Itis equaily true that 
the party making the admission may give < 
evidence to rebut this presumption and 
unless and until that is satisfactorily done 
the fact admitted must be taken to be 
established. No doubt this rule was 
enunciated with reference to an admission 
in a deed but I think the same principle 
will apply to an admission made in a 
signed pleading. The rule of English Law 
in regard to admission in pleadings is 
accurately summed up in Vol. 13, Halsbury’s 
Laws of England, para. 757, thus: 

“Pleadings recorded in one cause are admissible 
in evidence in subsequent proceedings to prove 
the institution and subject-matter of such cause 
but are generally inadmissible even as against 
parties or privies as proof of the truth of the 
facts stated therein. But statements made in the 
course of proceedings by a party upon oath may 


be admissible in other proceedings as admissions 
by the party making them,” 


The rule with reference to a signed plead- 
ing is stated by Taylor toa similar effect in 
para, 727 in his book on Evidence, In. 
para, 821 there is no doubt a passage to this- 
effect: K 

“With respect to admissions by pleading the 
law at present seems to be that statements which 
are contained in any pleading, though binding on 
the party making them for all the purposes of the 
cause, ought not to be regarded in any subse- 
quent action as admissions,” 

This statement must be understood in the 
light of the context and the subject-matter 
with which Taylor was dealing in his book. 
Taylor was there dealing with admissiong 
which are conclusive and it was with refer- 
ence tothis the said proposition was enun- 
ciated, Therefore admissions in that passage 
mean conclusive admissions. The reference 
to the cases on which the proposition is based 
makes this clear. So far as the Indian law is 
concerned, there can be no doubt that under 
the provisions of the Evi. Act, an admis» 
sion contained in a plaint or written states 
ment, orin an affidavit or in a sworn 
deposition given by a party in a prior 
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litigation would be regarded as an admission 
In a subsequent action though it is capable 
of rebuttal. Therefore the facts asserted 
by the plaintiff in the prior litigation must 
be takento be true unless it is satisfactorily 
mad”. out by him that they are not. But the 
question still arises whether the said admis- 
sion is admissible in evidence as against 
him iu this litigation. The plaintiff adopted 
the written statement of Subbamma when 
he was brought on record as the legal repre- 
sentative. As a legal representative it 
was not open to him to raise any cone 
tention different from that raised by Sub- 
bamma. Therefore the admission in the 
prior litigation by defendant No. 1 was 
in the character of a legal representative of 
Subbamma as a legatee under her will. But 
the character in which he sues in this litiga- 
tion is not as the legal representative of 
Subbamma but as the reversicner to the 
estate of Krishnayya. The rule of evidence 
which is applicable to the case is thus stated 
in Art. 17 by Stephen in his book on the 
Digest of tLe Law of Evidence: 

“A statement made by a party to a proceeding 
may be an admission whenever it is made, unless 
it is made by a person suing or sued in a represen- 
tative character only, in which case (it seems) is musk 


' be made whilst the person making it sustains that 
character.” 


This principle is embodied in s. 18 cl, 2, 
Evi. Act. The plaintiff did not sustain or 
hold a representative character in the prior 
litigation. Nevertheless, if the plaintif 
were suing for possession of the property, it 
may be that his admission wculd be evidence 
against him. But he is suing here not only 
on his behalf but on behalf of all the 
reversioners, and it cannot be said 
that the said admission would bind 
defendant No. 4 in this case who is a 
reversioner of an equal degree with the 
plaintiff. l am therefore of tbe opinion 
that if the admission of the plaintiff in his 
written statement in the prior litigation 
were to be construed as admission of the 
fact that Thotapalli Lakshminuarasayya is 
a gnati of Krishniah it is not admissable 
against him in this suit. But the state- 
ment of Subbamma that Thotapalli Lakshmi- 
narasayya is gnait contained in para. 17 
cf her written statement in the prior 
litigation would be admissible evidence 
under 8. 32, cl, 5, Evi, Act Subbamma 
was a person having special means cf 
knowledge’ within the meaning of that 
clause and it was made ante litem motam 
as the question of relationship of Thotapalli 
Lakshminarasayya to the deceased Krish- 
nayya was not in dispute in the prior 
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litigation: vide Biro v. Atma Ram (4). 
The plaintiff deposes in this litigation 


that Subbamma told him that that state- 
ment was false; but it is not admissible 
evidence, The plaintiff deposes that though 
Lakshminarasayya bears the same surname 
as the deceased Krishnayya the two Thota- 
pallis are quite distinct, but he admits that 
Thotapalli Lakshminarasayya belongs to 
the same gotram as the deceased Krishnayya 
It was incumbent upon him to have examin- 
ed Thotapalli Lakshminarasayya and 
eliminated the possibility of there being 
any near revereicner being alive, I think 
it is desirable to have the evidence of the 
said Thotappalli Lakshminarasayya. It is 
represented tome by Mr, Venugopalachari 
that the said LLakshminarasayya is physi- 
cally disabled from appearing in Court to 
give evidence. It is therefore desirable 
to have him examined on commission. 
(Accordingly an order appointing a come 
missioner to examine the person as Oourt 
witness was passed.) 


N.*D. Order accordingly, 


4)(1937) M WN 424; 167 Ind, Cas, 346; AIR 
1937 P O 101; 64 I A 92%; 318 LR 262; 1970 W 
N 302; 1937 O L R164; 1937 A L R 280;9R P O 
209; 3B R 407; 45 L W 451; 41 O W N 615; (1937) 
ALJ 462; 39P L R 429; 18 P LT 377; 39 Bom. L 
R 726; (1937) 1 M LJ 616; 650 LJ 309(P 0). 





PATNA HIGH COURT 
Full Bench 
Oivil Revision No. 50 of 1937 
March 28, 1940 

HARRIES, C. J., DHAVLE AND ROWLAND, JJ. 

Chaudhury BAMDEB DAS—PETITIONgeg 

versus 

COLLECTOR or OUTTACK—Opposttg 

PARTY 

Orissa Tenancy Act (II of 1913), ss. 104, 105— 
Co-shebaits, if co-owners for purposes of s, 104. 
Order under s. 105 without notice to other party is 
illegal—Co-shebaits of one ‘“‘debottar fund " jointly 
managing group of properttes—Whether can be dealt 
with in one case, : 

Where, a property dedicated to a single idol has 
descended to a number of co-shebatts, these co- 
shebaits, though they are not “co-owners’’ of the 
endowed property in the strict sense of the word, 
ought to be regarded as such for the purpose of 
s. 104, Orissa Ten Act. Jajadindra Nath Ray v.. 
Hemanta Kumari Debi (5) and Mabatulla Nanya v. 
Nalini Sundari Gupta (6), relied on, 65 Ind. Oas, 
161 (4), referred to, Ramanathan Ghetti v. Murug- 
appa Chetty (2) and 33 Ind. Cas, 583 (3), explain- 
ed. [p. 333, col. 2.J 

Where a Judge passes an order under s. 105, Orissa 
Ten. Act without notice to the party to be affected 
thereby and without giving him an opportunity to 
show cause why acommon manager should not be 
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appointed, the Judge acts with material irregulari- 
ty inthe exercise of hia jurisdiction. 
A group of properties jointly managed by the 
co-shebaits of one “ debottar fund " on be i Pau 
ith by the Oourt in one case on a single application 
ander A 104. Kumar Saradindu Ray v. The Col- 


lector, Rangpar (7), relied on. 


d. R. from an order of the District Judge, 
Cuttack, dated April 12, 1937. 


Messrs. B. K. Ray and G. C. Das, for the 
Petitioner. 


Dr. D. N. Mitter, Messrs. G. P, Das and S. 
C. Bose, for the Opposite Party. 


Dhavie, J.—This js an application in 
revision against an order ofthe District 
Judge of Outtack, directing certain coe 
shebaits of dedicated properties, under 
s. 105, Orissa Ten. Act, to appoint a common 
manager. These properties were dedicated 
by the well-known Ohaudhuri family of 
Bhingarpur (in the Outtack District) to 
their family gods, and twenty-three memes 
bers of the family are recorded in the 
Collector’s Registers as the co-shebaits. On 
an application made by tbe Collecter under 
s. 104 of the Act, the District Judge issued 
notices to them., Twenty-one of the shebaits 
said in response to the notices that a com- 
mon manager should be appointed, but 
the remaining tworaised objections, which 
were overruled by the District Judge. These 
two shebaits then made the present applica- 
tion to this Oourt. It came in the first 
instance before my Lord the GOhief Justice 
and Rowland, J., when it was argued for 
the petitioners that the District Judge had 
no jurisdiction to pass any order under 
s. 105 of the Act because the co-shebaizs 
cannot be regarded as the co-owner—within 
the meaning of ss. 104 and 105—of the proce 
perties vested in the various idols. As 
the point was of public importance, it 
was directed that the matter should be 
laid before a Bench of three Judges for dis- 

osal. 

j The case thus came before this Bench 
and whenit was first argued before us, the 
Advocate-General of Orissa who appears 
for the petitioners stated that none of the 
dedicated properties was held by more than 
one idol. D. N. Mitter who appears for 
the opposite party contended on the other 
hand, that we had here agroup of family 
deities with a common fund; and this seemed 
to besupported by the fact that the per- 
son appointed by the District Judge had, 
in fact, executed a security bond on his 
appointment as a Common manager of “the 
Bhingarpur deboitar estate.” It thus be- 
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came necessary to know precisely how the 
the case would. 
present little difficulty if the properties sre, 
owned jointly by more than one deity. We 
were informed by Oounsel that there were 
three documents relating to the dedication 
of these properties, one in the possession . 
of the petitioners and two in the possession 
of the opposite pariy; and in order to 
uscertain the true position, we directed 
that thesedocuments should be translated 
and copies prepared for the use of the 
Bench. When this was done, the parties 
were heard finally. 

The earliest of these documents purports 
to be a deed of partition executed in 1847, 
by Choudhuri Lokenath Das of Bhingarpur 
and his three brothers. It does not how- 
ever effect any partition of the family, but 
provides that in the event of a partition of . 
the secular property of the family, an extra 
chare (jesthansa) should be provided for the 
eldest branch and that certain properties 
should not be partitioned because their 
profits ‘munafa) have been “dedicated” the. 
Profits of one mauza for the bhog of Sri 
Jagannath Mahaprabhu, the profits of a 
mukuddami share in another mauza for 
the jani-jatra (festival) etc., of Sri Bakreshe 
war Deb, the profits of one mauza ‘for the 
bhog etc., of the family deity Sri Gopinath 
Deb and the profits of two taluks for the exe 
penses of jani-jatra of the same deity and of 
guests and wayfarers, the balance to be de- 
posited “in the fund of the installed deity” 
for the purchase of lakheraj land, mukud- 
damis and zamindarisin the name of the 
said deity. Whether the dedication of these 
Properties for religious and charitable pure. 
poses was of a complete character may 
possibly be doubted on the terms of this 
ancient document, for it also provided for 
allowances to the por members of the. 
family ina certain events. The seba and 
management of Sri Gopinath Deb, ap- 
parently the principal deity, was not 
to be partitioned at any time, and ona 
partition of the secular properties of the 
family, the deity Kanak-Durga Thakurani, 
then in the temple of Sri Gopinath Deb, 
was to be installed in a separate build- 
ing in the same compound. A deity of 
this name appears later on as the separate 
proprietor of a small property—a lakheraj 
bajiafti—in a taluk of Sri Gopinath Deb. The 
next document is called a deed of agree- 
ment for partition and was executed in 1900 
by 15 members of the family, including four 
minors represented by their guardians, It 
is stated in para,4 of this document that 
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3ome of the properties shown as dedicated 
in the dead of 1847 had by mistake been 
entered in the Collector’s registers in the 
names of the ancestors of the executants, 
but that the executants had “‘only joint 
shebaiti and marfatdari right in the debot- 
tar properties.” The deed provided for the 
partition of 20 mauzas out of the joint 
ater properties, and stated in para. 9 
bhat : 

“The debottar properties dedicated to any god or 
goddess will be confirmed as dedicated to him or 
her and will be included in one debottar fund.” 


Provision was made for the management 
of those secular properties that were to 
remain joint for ihe time being ; and then 
para, 36 dealt with the executante’ ‘joint 
debottar properties,” an expression on which 
some stress has been laid by the opposite 
party but which does not really throw any 
doubt on the dedicated character of the 
properties : see, for example, Asita Mohan 
Ghosh v. Nirode Mohan Ghosh (1). The 
debottar moneys were under para, 37 to ree 
main in the charge of a mukhtearkar and 
a naib in the temple of Sri Gopinath Deb 
and were referred to in paras, 40 and 46 as 
“the fund” and “the said fund.” Para- 
graph 44 provided that if out of the money, 
deposited in "the said fund,” anybody took 
a loan, the bonds thereof, and if any 
property is purchased, the documents there» 
of, in the names of the gods and goddesses 
for whem purchase is made, ‘will form the 
joint properties of all shebaits and marfat- 
dars,”—a provision which seems to mean no 
more than that the income of the dedicated 
properties was also to remain joint in the 
bands of the executants as shebaits and 
marfatdars, whereas the secular properties 
were liable to partition. Except for the 
references tothe debottary fund, this docu- 
ment does not seem to me to suggest that 


any of the dedicated properties were held © 


by more than cne idol ; and the provision 
that all the moneys of the various deities 
—the petition before us puts the number 
at 25—shall be kept in cne fand in the teme 
ple of Sri Gopinath Deb doesnot preclude 
the separate ownership of these deities and 
make them joint owners of the fund. 

The third and last document to which we 
have been referred purports to be a deed of 
declaration of trust, and was executed in 
November 1912, by 18 members of the 
family (including three minors) in favour 
of 15 deities. It recites the dedication to 
these deities and declares more than once 
that the ‘“‘debottar property will remain 

(1) 47 T A140 AIR 1920 P 0 129 (P O 
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under debottar khanja (dedication),” 
and that the deities are the “rightful 


owners” of the properties while the execu- 
tants are “only shebaits and marfatdars.” 
It provides for the management of what 
in para. 5is called the debottar estate. 
By para. 15 the properties of all the gods and 
goddesses are named the “Bhingarpur debot- 
tar estate property,” and the koth (joint) trea. 
sury and papers of the dedicated properties 
are to remain in the temple of Sri Gopinath 
Deb. In the next paragraph, however, it is 
provided that separate papers and accounts, 
etc, will be kept of the income and expenses 
of the respective properties of the aforesaid 
installed deities. Dr. Mitter has stated that 
this was, in fact, never done, and the 
Advocate: General has pointed out that this 
deed of 1912 was itself never given effect 
to as the Bhingarpur properties, dedicated 
as well as secular, came under common 
management under Chap. X, Orissa Ten. 
Act, in 1913 and were only released in 
1928. Although in para, 22 of the deed 
provision is made for a koth bhog (joint 
offering) instead of duar bhog at separate 
places at different times in connection with 
the jani-jaira of the installed deities, this 
appears to be too slight a circumstance 
to establish such a mingling of the funds 
of the various deities as to entitle us 
to deal with the dedicated properties on 
the footing that they were, any of them, 
really vested in more than one deity. For 
the detailed schedules attached to this deed 
do not indicate the dedication of any pro- 
perty to more than one deity, while para, 16 
points to an intention at any rate to keep 
the dedication to each deity separate from 
those of others. It is true that in their appli- 
cation for revision the petitioners have them- 
selves spoken of “Sri Gopinath Deb, Sri 
Dadhibaban Deb and 23 other deities,” and 
that this number is much in excess of what 
is specified inthe deed of 1912. But the 
excess may quite possibly be due to some 
minor deities being placed by the side of the 
principal deities and counted among the 
rightful owners of the dedicated properties. 
No oral evidence has yet been taken, and the 
actual number of the family deities is not 
known. Upon the whole there is, in my opi- 
nion, no real ground for holding on present 
materials that any ofthe dedicated proe 
perties are keld by more than one deity; the 
bulk of them certainly are nct. The ques- 
tion must therefore be answered whether 
co shebaits of dedicated properties can be 
dealt with under s. 104 and succeeding 
sections of the Orissa Ten, Act. Section 104 
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runs as follows : 

“When any dispute exists between co-owners of 
an estate sub-proprietary interest or tenure as to 
the management thereof and in ccnsequence there 
has ensued oris likely to ensue, 

(a) inconverience to the public, or 

(6) injury to private rights, 
the District Judge may,on the application in case 
(a) of the Collector, and in case (b) of any person 
having an interest in the estate, sub-proprietary 
interest or tenure, direct a notice to be served 
on all co-owners, calling on them to show 
cause why they should not appoint a common 
manager.....,” 

The next section provides; 

“If the co-owners fail to show causeas aforesaid 
within one month after service of a notice under 
s. 104, the District Judge may make an order 
directing them to appoint a common manager...... ài 

The jurisdiction of the Dis'rict Judge is 
thus based in the first place on the existence 
of adispute “between co-owners of an 
estate, sub-proprietary interest or tenure 
as to the management thereof.” The 
word “co-owners,” or “owner,” is not 
defined eitherin the Orissa Ten. Act or in 
the Bihar and Orissa General Clauses Act, 
Act I of 1917. The word “proprietor,” 
however, of which “owner” isa synonym 
according to the dictionaries, is defined in 
cl. 14of r. 3, Orissa Ten. Act, as meaning “a 
person owning, whether in trust orfor bis 
own benefit, an estate or a part of an 
estate,’ and including also the subepro» 
prietary interests referred to in cl. 2 of 
the section. In the present case there is 
no dispute that the dedicated -properties 
are recorded in the names of the deities, 
while the petitioners and the opposite 
party are recorded as their shebazts and 
marfatdars. Entries of this kind prima 
facie donotshow any separation of the 
legal frem the equitable title, and the 
recorded shebaiis and marfatdars, whatever 
their rights may be, cannot, in the strict 
and precise sense which the word conveys 
in law, be said to “own” the dedicated. 
Properties, whether in trust or for their 
own benefit. Dr. Mitter has endeavoured 
to make out that shebaits are trustees in 
the general sense, and he has referred 
in support to such cases as Ramanathan 
Chetti .v. Murugappa Chetti (2) where Lord 
Macnaughten observed that : 

“the manager ofthetemple is by virtue of his 
office the administrator of the property attached to 
it ; as regards the property the manageris in the 
position of a trustee,” 

and Ram Parkash Das v. Anand Das (3), 

(2) 29 M 288; 33 IA 139; 18 ML J 265;100 WN 
825; 3 ALJ 707;8 Bom. L R 498; 40 LJ189;1 M 
L T 327(P 0. 

(3) 43 O 707; 33 Ind. Oas. 583; AI R1916 P O 
256; 43 I A 73; 20 O W N 802; 14 AL J 621; (1916) 
1 MWN 406; 31M LJ 1; 18 Bom. L R 490; 3 L 
W 556; 24 OLJ 116; 20M L T 267 (P 0). 
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in which Lord Shaw spoke of the whole 
assets of an asthal being vested ,in the 
mahant “asthe owner thereof in trust for 
the institution itself.” But such observa- 
tions were explained by their Lordships 
of the judicial Committee in the later 
casein Bidya Varutht Thirtha Swamigal 
v, Balusami Ayyar (4) when Mr. Ameer 
Ali said that in Ram Parkash Das v. 
Anand Das (3) : 
“the decision related to theoffice of mahant, but in 
the course of their judgment their Lordships con- 
ceived it desirable to indicate inter alta. what, . 
upon the evidence ofthe usages and customs appli- 
cable to the institution with which they were 
dealing and similar institutions, were the duties 
and obligations attached to the office of superior; 
andthey used the term “trustee” in a general 
gense as in previous decisions of the Board by way 
of a compendious expression to convey a general 
conception of those obligations (p. 838*) ...... Called 
by whatever name, (i. e. mahant, shebatt, etc.) he 
is only the manager and custodian of tha idol 
or the institution ....In no case wasthe property 
conveyed to or vested in him, nor is he a ‘trustee’ - 
inthe English sense of the term, although in view 
of the obligations and duties residing on him, he 
is answerable asa trustee, inthe general sense, for 
maladministration (p. 840*).” j 
Later on, dealing with the Religious 
Endowments Act, XX of 1865, Mr, Ameer - 
Ali pointed out that : 
“the Act contains no definition of the word ‘trustee's ` 
it uses indifferently and indiscriminately the terms 
‘manager, trustee or superintendent, clearly show- 
ing thatthe expressions were usedto connote one 
and the same idea of management.” 
Finally, it was definitely laid down in 
that case that: 
“neither under the Hindu Law norin the Muham- 
madan system is any property ‘conveyed’ toa . 
shebatt or a mutwalliin the case of a dedidation. . 
Nor is any property vested in him; whatever 
property he holds for the idolor the institution he 
holds as manager with certain beneficial interests 
regulated by customand usage.” ns : 
Dr. Mitter has endeavoured to distinguish 
thisas a decision with reference to Art. . 
134 of Sch. I, Lim, Act, and has argued . 
that being atrustee in the general sense, , 
the shebait should be regarded as the. 
owner of the dedicated proparty for the pur- 
poses of s. 104, Orissa Ten. Act. The entry - 
of the deities in the Collector’s regisiers as. 
proprietors, when read.with the definitioa 
of “proprietor” in s. 3 (8), Ben. Land 
Regis. Act, 1876, imports their possession 
as owners, while it is clear from such 
sections as 38,42and 46 ofthe same Act . 
that the co-shebaits must be recorded only 
in the capacity of managers of the estates. 
(4) 44 M 831; 65 Ind. Oas. 161; A I R1922 PO 
123; 48 I A 302; (1921) MW N 419; 41 ML J 346; 
3 U.P L R (PQ) 62; 15 LW 78; 30 M LT 66; 3; 
P L T 245; 26 OW N 537; 24 Bom. L R 629; 20 A L 
J 497 (P O). : 


*Pages of 44 M.—|[Hd,] - i 
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Section 104, Orissa Ten. Act, however, does 
nct speek of proprietors, Section 93, Ber. 
Ten. Act, from which the section was bor- 
rowed, was an adaptation ofs. 96 of Regln. V 
of 1812, which provided for the appointment 
of managers of joint undivided estates on 
sufficient cause shown because inconveni- 
ence to the public and injury to private 
rights had been experienced from disputes 
subsisting among the ‘proprietors’ of such 
estates. Like ours, 103, s 93 of the Ben. 
Act speaks not of ‘proprietors’ but of “coe 
owners of an estate or tenure,’ but the 
change from “proplietors” to co-owners” 
was merely due to the fact that while the 
former word refers to estates, the appoint- 
ment of a manager was extended to dis- 
putes regarding the management of tenures 
as well ss estates. Even so, the word 
“owner,” or rather ‘co-owners,’ used in 
s. 93, Ben. Ten. Act, cr s. 104 of our Act is 
not a term of art, and the verb to “own,” 
according to Webster's Dictionary and the 
Oxford English Dictionary, is not confined 
to the sense of “be proprietor of” but also 
means “possess.” 

Though there is a distinction in the 
language of jurisprudence between mere 
possession and ownership, possession 1s 
taken to follow the title, where nothing 
else is known, and this tends to reduce 
tbe practical distinction between ownership 
and possession, especially in tke case of 
persons with a hereditary right to manage 
property om behalf of juristic entities like 
idols, The property dedicated to an idol, 
sirictly speaking, is vested in the idol, 
though it isonly in an ideal sense that the 
property is held by the idol, 

“it still remains that the possession and manage- 
ment of the dedicatad property belongs to the 
shebait, and this carries with it the right to bring 
whatever suits are necessary for the protection of 
the property. Even such right of suit ie vested in 
the shebait, not in the idol.” 

It was for this. reason that their Lord- 
ships of the Judicial Committee held in 
Jagadindra Nath Roy v. Hemanta Kumari 
Debi (5), that a shebait suing to recover 
possession of property on behalf of the idol 
was entitled to the benefit of s. 7, Lim. Act. 
The shebait's right of management of dedi- 
cated property on behalf of the idol, coupl- 
ed with the incapacity of the idol itself 
to manage the property, has also given 
rise to peculiar problems underihe Ten, 
Act. In Mabatulla Nasya v. Nalini Sundari 
Gupta (6), the question arose whether a 


a 32 O 129; 31 I A 203;80 W N £09; 8 Sar. 698 
(8) 2 OLJ 377;10 OW N42. 
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suit brought by a shebait for rent of a hold- 
ing situated within a dedicated patni was 
liable to be dismissed under s. 16, Ben, 
Ten. Act, because the shebait had not on 
her succession as shebait given the notice 
prescribed by s. 15. Section 16, (with 
which we may compare s, 16 (4), Orissa 
Ten, Act), provides that a person becoming 
entitled to a permanent tenure by succese 
sion shall not be entitled to recovery by 
suit any rent payableto him asthe holder 
of the tenure in default of such notice, 
Reading the word ‘holder’ with the word 
‘entitled’ in this section, it would seem 
that the section deals with the owner in 
possession of the tenure. The shebatt was 
not the holder of the patni tenure, in the 
strict sense, for the tenure wasthe legal 
property of the idol. And yet, relying on 
Jagadindra Nath Roy v, Hemanta Kumari 
Debi (5) and after referring to earlier Privy 
Council decisions in which it was laid 
down that the shebait has not the legal 
property but title as manager of the reli- 
gious endowment, Rampini and Mooker- 
jee, JJ. held that 6.16, wasa bar to the 
recovery of the rent cliimed, since the 
right to bring the suit for rent was vested 
in the shebait and not in the idol, This 
decision thus, in effect, treated the shebait 
as a person who for the purpose of s. 16 
had become “entitled” to the patni and 
was “the holder” of it. Thelearned Judges 
referred to the reason cf the rule requiring 
the notice, and observed that tbere ought 
notto be any distinction between secular 
and dedicated properties in this respect, 
and they considered that “the language of 
s. 16, Ben. Ten. Act, and the reason for 
the rule contained therein were both in 
favour of the view” that s. 16, applied to 
the shebatt no less than to the ordinary 
holder i. e., owner of secular tenures. 
Where, as in the present case, a proe 
perty dedicated to a single idol has descends 
ed to a number ofa co-shebatis, a similar 
line of reasoning leads to the conclusion 
that these co-shebaits, though they are not 
‘co-owners of the endowed property in 
the strict sense of the word, ought to be 
regarded as suchfor the purpose of s,104, 
Orissa Ten. Act. While on the one 
hand, the proprietor idol being a mere 
‘iuristic entity,’ the management is neces- 
sarily in the hands of the co-shebaits, we 
have on the other hand in s. 104,a public 


‘means of dealing with disputes not as 


to title but as to the management of the 
property, in the shape of appointment of 
a common manager under the District 
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Judge, and as such appointment is to be 
‘Made in cases of inconvenience to the 
public no less than of injury to private 
rights, there is even less reason to construe 
the word “co-owners” strictly so as to ex- 
clude these hereditary cceshebaits than in 
Mabatulla Nasya v. Nalini Sundari Gupta 
(6). The section deals with disputes as 
to management among those who are 
entitled to manage the endowed property 
(whether an estate, sub-proprietary interest 
or a tenure) as distinguished from those 
who pay rents to them, and the coeshebaits 
certainly pay no rents except what may 
be payable by the deities. 

The principal ground on which the order 
of the District Judge has been assailed, 
namely that the District Judge had no 
jurisdiction because co-shebaits are not 
within the section, must therefore, in my 
opinion, be overruled, It has also been 
contended on behalf of the petitioners that 
no order should have been made under 
8, 105 of the Act without giving them an 
opportunity of showing that there was no 
inconvenience to the public nor injury to 
private rights on account of any dispute 
between co-shebaits, It appears that this 
objection was specifically taken in the 
lower Court by at least one of the peti- 
tioners before us, The learned District 
Judge however dealt with the question 
“whether the appointment af a common 
mannager is warranted by the circum- 
stances of the present case” entirely on 
the basis of a report submitted to the 
Collector by a Deputy Oollector after make 
ing an enquiry on the spot. It has been 
urged that the petitioners were no parties 
to this enquiry and had no notice of it. 
The learned District Judge treated the 
report of the Deputy Collector as if it was 
evidence in the case like the report of a Come 
missioner for local investigation, appointed 
under r. 9 and submitting a report under 
r 10 of O. XXVI, Civil P. ©, But the 
Deputy Ocllector had no such authority, and 
the District Judge ought to have had 
before him materials which could properly 
be taken into account as against these 
petitioners before coming to the conclusion 
that they had failed to show cause within 
the meaning of s. 100, Orissa Ten, Act. 
The application of the Oollector under 
6.104, which was based on this report of 
the Deputy Oollector, gaye the District 
Judge jurisdiction to proceed under the 
section and call on the co-shebaits to show 
cause why they should not appoint a com- 
mon manager; but he arrived at the cone 
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Clusion that the petitioners had failed to 
show cause, without giving the petitioners 
an opportunity to show that the report 
was wrong, and in doing sə, he plainly 
acted in the exercise of his jurisdiction 
with material irregularity. On this ground 
therefore I would set aside the order com- 
plained of and remand the case to the 
District Judge for dealing with in accord- 
ance with the law. 

The Advocate-General also urged that 
the proceedings below were irregular, in 
that the separate properties of so many 
idols were dealt with on one application 
made tothe District Judge by the Collec- 
tor. The point does not appear to have 
been taken below, and in any case it will 
not be wrong in view that I have taken 
of the position of these cosshebaits, with 
their one “debotiar fund,” to deal in one 
case with a group of properties jointly 
managed by them: see Kumar Saradindu 
Roy v. Collector, Rungpur (7) for an inst- 
ance where the appointment of a common 
manager for a group of properties was 
contemplated. It has also been urged that 
some of the dedicated properties are 
outside the jurisdiction of the District J udge 
of Cuttack. This point does not appear 
to have been pressed below; but the peti- 
tioners skould, in my opinion, be at liberty 
to take it in the lower Court when the 
case 18 dealt with there on remand. The 
Only other -point urged before us is that 
there are 64 co-shebaits, though only 23 are 
recorded in the Collector's registers, It 
does not seem to me however that the 
petitioners can now be allowed to make 
any grievance of this point in revision. l 
would, however, leave it open to the District 
Judge, if he should think fit, to have the 
minor members of the family brought on 
the record under proper guardianship bee 
fore proceeding further, in case any adult 
members should appear to be bent upon 
creating needless difficulties, whatever the 
cost to themselves, in order to harass the 
enemy or hamper the authorities, 


Rowland, J.—I agree. 


Harries, C. J.—I agree with Dhavle, Jey 
that in the strict sense of the terms a shee 
batt is neither the owner nor trustee of 
dedicated property. Section: 104, Orissa 
Ten. Act, is concerned with the manage- 
ment of property and there can be no 
doubt that the powers of Manugement of 
property are vested in the shebaits. For 


the purposes of management co-shebaits are 
(7) 110 W N 1143, 
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‘In the position of co-swners and I also 
agree with Dhavle, J., that they must be 
regarded as such for the purposes of this 
section, 


D. Order accordingly. 
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DASIKA VENKATACHALAMIAH 
—INSOLVENT AND ANOTHER—PUROHASRE 
— RESPONDENTS 

Hindu Law—Joint family—Father—Insolvency of 
—Father's right in disposing of son's share, when 
comes toend—On father's insolvency Official Receiver 
whether can exercise right of disposing son's share 
after same has been attached by son's creditora — 
Provincial Insolvency Act (V of 1920), s8. 20, 22— 
Interim and Oficial Receiver — Difference in powers 

. of —Attachment of insolvent’s property by creditora 
ås not invalidated by appotntment of Receiver before 
attachment. 

The father’s power of disposal ofson’s share in 
joint property and the sons’ rights inthe property 
continue to subsist simultaneously as long as they 
remain joint and their (7. e, the sons’) shares in the 
property remain free to be dealt with. If the joint 
family comes to an end or thesons’ shares in the pro- 

_perty are alienated by them or attached by their 
creditors, the father’s power of disposal would cease 
_toexist. The power of disposal possessed by a 
father is co-extensive with that of his sonand can be 
exercised only up tillsuch time as it could have been 
exercised by the sons themselves. The Official 
Receiver cannot be said to possess any more power 
than the father had. He stands in the shoes of the 
‘father and can only exercise the power which the 
father possesses. lf the father’s power of disposal 
would come to anendon alienation by thesons or 
attachment of their shares, the Official Receiver's 
power also must be held to come to an end. It 
would therefore follow that if the father or the Official 
Receiver has not exercised this power before the 
son's sharein the property had been attached or 
alienated, it could not be exercised after their shares 
have been attached or alienated. 

{Oase-law relied on.] 

The powers of an interim Receiver are not defined 
ins. 200f the Act, and in the absence of such & 
definition he can only be, as provided by the section, 
entitled to take immediate possession of such of the 
debtor’s property as may be directed by the Oourt. 
Once he has taken possession of the property, his 
powers would be those which could have been con- 
ferred on a Receiver appointed under the Oivil P. O. 
It would therefore follow that the interim Receiver 
does not derive his power by‘reason of his appoint- 
ment butin virtue of his taking possessionof the 
property under the orders of the Oourt. His ap- 
pointment has not the same effect as the effect of the 
appointment ofan Official Receiver after adjudica- 
tion. It is only after adjudication that an insolvent 
can be gaid to be divested of his property. It is only 
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then and not till then that the property would vest 
in the Official ‘Receiver but before the adjudication 
the debtor continues to be the legal owner of the 
property. The attachment of the insolvent's property 
by his creditors cannot therefore be invalid on ac- 
count of the appointment of an interim Receiver before 
the attachment. 


A, against an order of the District Court, 
Kistna at Masulipatam, dated July 24, 
1936, 


Mr. Ch. Raghava Rao, for the Appellant, 
P Mr, N. Vasudeva Rao, for the Respon- 
ents. 


Judgment.—A suit for the recovery of 
money was instituted by the appellant 
against one Venkatachalamiah and hbis two 
sons on November 8, 1934 (O. 8. No. 72 of 
1935). Venkatachalamiah applied to be 
adjudged ‘an insolvent on November 20, 
1924 (I, P. No. 7 of 1935) and an interim 
Receiver was appointed by the Insolvency 
Court on January 23, 1935 under s, 20, 
Prov. Insol. Act. The appellant made an 
application for attachment before judgment 
in the suit which has been instituted by 
him, This was granted and three items of 
of property (Nos. 2,3 and 4) were attached 
on Aprilll and 12, 1935. This was fol- 
lowed by a decree in favour of the appel- 
lant on April 30, 1935. Two more items 
property (Nos. l and 5) were then attached 
in execution, on the appellant’s application 
in August and September 1935. In view of 
the petition made by YVenkatachalamiah 
for his adjudication the appellant decreee 
holder applied for sale of only the sons’ 
shares in the items attached by him both 
before judgment and after decree. These 
were sold on November 4, 1935 and pure 
chased by the decree-holder himself. Ven- 
katachaslamiah was adjudicated on Decem- 
ber 18, 1935. It appears that shortly after 
this adjudication the Official Receiver, in 
whom the insolvent’s estate had vested on 
account of the order of adjudication, made 
an attempt tosell the sons’ shares which 
had been already sold as stated above and 
purchased by the decree-holder through 
Court. He therefore intervened (I. A. No. 32 
of 1936) and objected to the Official Receiver 
selling the sons’ shares over again. This 
petition was filed on January 27, 1936, but 
the Official Receiver refused to entertain it 
as he considered that the power of the 
father to sell the sons’ shares in the proe 
perty was vested in him in spite of their 
attachment and sale by the execution Court 
in November 1935. The Official Receiver's 
order was challenged by the appellant be. 
fore the District Judge (I, A. No, 299 of 
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1936). While this application was pending 
in that Court the sons’ shares in Items Ncs. 3 
and 5 were put to sale by the Official 
Receiver in March 1936 and were purchased 
by respondent No. 3. The application pre- 
sented by the appellant was dismissed 
by the District Judge on April 24, 1936 and 
it is against this order that he has filed the 
present appeal. 

From the narrative of facts which has 
been given above, it would appear that the 
‘only question which emerges for decision is 
whethsr the sale by the execution Court 
in favour of the appellant conferred an 
indefeasible title on him. This ‘would 
depend on (a) the effect of Venkatachala- 
miah’s petition for adjudication on the 
Official Receiver’s right of disposal which 
he claims to have possessed over the shares 
of his sons in the joint family property and 
(b) the consequences of the appointment of 
an interim Receiver in the insolvency peti- 
tion before the sons’ shares were attached 
and sold to the appellant in the execution 
of his decree. 

To take up the first point, it cannot be 
disputed that a father has power not only 
to alienate his own share in the joint 
family property but has also the power to 
dispose of his sons’ shares in certain cir- 
cumstances, (which need not be discussed 
here) aslong as they continue to remain 
members of a joint Hindu family. This 
does not mean however that the sons have 
no rights in the property during their 
father’s lifetime. The father’s power of 
disposal and the sons’ rights in the property 
continue to subsist simultaneously as long 
as they remain joint and their (2.e., the 
sons’) shares in the property remain free 
to be dealt with. If the joint family comes 
to an end or the sons’ shares in the pro- 
perty are alienated by them or attached 
by their creditors, the father’s power of 
disposal would cease to exist. Similarly, if 
the father exercises his power of disposal 
legitimately before the joint family has 
come to an end, or before the sons’ shares 
in the property have been alienated or 
attached, the disposition by -the father 
would be good and cannot be objected to 
_by the sons or their creditors on the ground 
‘that it was made by a person other than 
the sons who were the owners of the 
shares. 
posal possessed by a father is co-extensive 
with that of his son and can be exercised 
only up till such time as it could have 
been exercised by the sons themselves. 

It is this right of disposal which has 
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In other words, the power of dis» ` 


18910 
been held to-vest in the Official Receiver 


‘On the father’s adjudication: Sat Narain 


v. Behari Lal (1) and Bala Venkata 
Seetharama Chettiar v. Official Receiver, 
Tanjore (2). The distinction between this 
right and the sons’ shares in the property 
must not be confused. The sons were not 
adjudicated and their shares in the property 
could not therefore vest in the Official 
Receiver. They had the power to deal with 
their shares in spite of the father’s ad- 
judication. In the same way their creditors 
would have the power to attach and sell the 
sons’ undefined shares inthe joint family 
property in spite of their father’s insolvency. 
The Official Receiver cannot be gaid to 
possess any more power than the father had. 
He stands in the shoes of the father and 
could only exercise the power which the father 
possessed, ~ If the father’s power of disposal 
would come to an end on alienation by the 
sons or attachment of their shares, the 
Official Receiver’s power also must be held 
to come toan end. It would therefore fol- 
low that, if the father or the Official Receiver 
has not exercised this power before the- 
son's share in the property had been ‘attach- 
ed or alienated, it could not be exercised 
after their share have been attached or alie- 
nated : see Gopalakrishnayyu v. Gopalan 
(3), In the matter of Balusami Apyar (4), 
Official Receiver, Coimbatore v. Arunacha- 
lam Chettiar (5), Parameswaramma vy, 
Venkataramayya (6) and Subraya Vithal 
v. Nagappa (7), It has however been cons 
tended that inasmuch as it has boen held 
that the power of disposal possessed by the 
father comes within the definition of the: 
word ‘property’ as used in s. 28, Prov. 
Ingo]. Act, and since the order of adjudicar 
tion must betaken to relate back to the 
date of the petition for insolvency, it must 
follow that the father’s power of disposal 

(1) 6 L 1; 84 Ind. Cas. 883; AI R 1925 PO 18; 521 
A 22;47M LJ 857; 1OO & ALR 1332; (1925) M W 
N1; 23 ALJ8; LR 6 A (PO)1;26.PLR 8l; 27 
Bom. LR 135; 21 LW 375;1 LO 500; 1 O W N 916; 
290 W N 797(P 0). 

(2)49 M 849; 97 Ind. Cas, 825; A I R 1926 Mad. 
Ons ML J 269; 24 L W 345; (1926) M WN 743 
(3) 54M LJ 674; 111 Ind. Oas.505; AI R 1928Mad. 
479; 51 M 342; 27 L W 430. 

(4) 51 M 417; 112 Ind. Cas. 541; A IR 1928 Mad. 


735; 55M L J 175; (1928) M W N29: 28 LW 109 


(F B). 
(566 MLJ 419; 148 Ind. Oas, 787; A I R1934 
tae 217; (1934) MW N 113; 36 L W 338 6 RM 


(6) 71M L J 294; 184 Ind. Oas, 853: AI R 1936 
Mad, 698; 44 L W 201; (1936) M WN 769;9RM 


mY 33 B 264; 2 Ind. Cas, 268; 10 Bom. L R 
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came to be vestad in the Official Receiver 
from the date on which the application for 
lnsolveacy was presented by Venkata- 
Chalamiah in Court. It may be that an 
order of adjudication is for certain pur- 
poses to relate back to the date of the 
insolvency petition, but it cannot be reason- 
ably contended that it would be so for all 
purposes. It is however unnecessary for 
me to gointo this point as I find that the 
Official Receiver did not exercise this 
power uatil the sons’ shares inthe property 
were attached and sold. 

As to the second point, it was contended 
that the appointment of an interim Receiver 
under s. 20, Prov. Insol. Act, in January 
1939, would render the attachment of the 
sons’ shares in the property, either before 
judgment in April 1935 or after judgment 
in August and September 1935, invalid and 
since a valid attachment is a condition 
precedent for divesting the Official Receiver 
of his power of disposal, the power con- 
tinued toremain in him up till such time 
as it was exercised by him. In order to 
appreciate the force of this argument one 
would necessarily have to ascertain the effect 
of the appointment of an interim Receiver 
and its consequenc8e on the rights of other 
creditors not only in regard to the in- 
solveut’s immovable properties but also in 
regard to his power of disposal which ke 
possessed at the time when the order was 
made. The powers of an interim Receiver 
are not defined in s. 20 of the Act, and in 
the absence cf such a definition he can 
only be,as provided by the section, entitl- 
ed to take immediate possession of such of 
the debtor’s property as may be directed by 
the Oourt, Once he has taken possession of 
the property, his powers would ba those 
which could have been conferred on a 
Receiver appointed under the Civil P. O. It 
would therefore follow that the interim 
Receiver does not derive his power by reason 
of his appointment but ia virtua of his 
taking possession of the property under the 
orders of the Court., If we remember that 
an order of appointment of an interim Re- 
celver is passed with the object of main- 
taining and protecting the debtor's property 
in the event of an order of adjudication 
being ultimately passed by the Court, it 
would be clear that his app>intment nas 
not the same effect as the effect’ of the 
appointment of an Oficial Receiver after 
adjudication, It is only after adjudication 
that an insolvent can be said to be divested 
of his property. It is only than and not till 
then that the property would vest io .the 
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Official Receiver but before the adjudica- 
tion the debtor continues to be the legal 
owner of the property. If the distinction 
between the apointment of a Recaiver 
under ss. 20 and 28, Provi, Insol. Act, is kept 
in view, it would be clear why the appoint- 
ment of aninterim Receiver is held not to 
deprive the creditors of their power to in- 
stitute suits against their debtors or to 
proceed in execution against their property. 
The attachment of the insolvent's property 
cannot therefore be invalid on account of 
the appointment of an interim Receiver. 
Moreover, I have already held that even after 
the father has been adjudicated insolvent, 
the power of disposal possessed by him 
ceases to exist on the attachment or aliena- 
tion of the sons’ shares in the properly and 
cannot be exercised by him subsequently, 
An interim Receiver cannot be said to have 
any larger powers than what the Official 
Receiver bad after tha father’s adjudication. 
It would therefore follow tuat the appoint- 
ment of an interim Receiver would not affect 
the creditors’ powers of attaching the sons’ 
shares in tbe property. This was the only 
point on which the application presented on 
behalf of the appellant was rejected and 
even this the learned District Judge did not 
care to examine carefully. I must say that 
his judgment was perfunctory. 

It must for the above reasons be held 
that the sale of the sons’ shares to respon- 
dent No. 3 by the Odicial Receiver in March 
1936 would not affect the appellant who 
had attached the properties long before 
Venkatachalamish’s adjudication and even 
purchased them before that date, The 
appeal must taerefore be accepted and the 
order of the lower Coart set aside. Toe 
appellant is bound to have his costs. I 
was requeste? by ths learned Oounsel for 
the respondent to refer the matter to a 
Bench as my learned brother King, J. has 
done soin a case which was heard by him 
(C. M, 8. A. No. 166 of 1935). Tae facts 
of that case were however different as the 
decree was obtained by a creditor after, 
and not before as in this case, the order of 
adjudication was passed, It was executed 
later, This makes all the difference: see 
Sambayya V. Pedda Subhayya (8). Ag I 
have no doubt in my mind in regard to the 
conclusion to which I have arrived I would 


not follow the course suggested. Leave 
refused. 
N.-D. Appeal accepted. 


; Mad, 439; 176 Ind, Oas. 321; AI R 
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RANGOON HIGH COURT 
Full Bench 
Civil Revision No. 347 of 1939 
March 4, 1940 
Ropeets, O. J., DUNKLEY AND 
BraspEN, Jd. 
U AUNG GYI—APPLIOANT 
TeTsus 
GOVERNMENT or BURMA AND aNnoTHrRr— 
i RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. IX, r. 9, 
8. 151—Dismissal for default—No sufficient cause 
shown—Inherent power, for restoration, if can be 
tnvoked—Duty of Pleader— Construction of s, 151 

Apart from the powers under OQ. IX, r. 9, the 
Oourt cannot exercise the inherent jurisdiction 
under s. 151, Civil P. O., ina case to which O. IX, 
r. 9 does not apply. Where, therefore, no sufficient 
cause is shown for non-appearance, there can be no 
grounds for the application ex debito justitie of any 
inherent power under s. 151. 95 Ind. Cas, 521 (I), 
dissented from. [p. 339, col. 2; p. 341, col. 2.] 

{Oase-law reviewed.) 

Advocates who are engaged in cases which are 
fixed for hearing at a given time and place cannot 
be allowed to treat the Oourt before which the hesr- 
ing is to take place with contumely or indifference, 
and then apply casually for reinstatement of a suit 
dismissed in their absence merely because they 
hoped or believed that they might attend the hear- 
ing. They must take reasonable precautions, and 
the provisions of O. IX, r. 9 become meaningless 
` if it can afterwards be urged that although none 
were taken and there was no sufficient cause for 
their non-attendance the suit can still be restored 
to the file because the litigant would suffer if it 
were not, |p. 340, col. 1.) 

Per Blagden, J.—Section 151, Civil P. O., which 
expressly saves from the operation of the Code what 
it calla the inherent power of the Court to make 
such orders as may be necessary for “the ends of 
justice or to prevent abuse of the process of the 
Court ™ does not empower the Court to make any 
order which the particular individuals who at a 
given moment happen to compose it, think just or 
calculated to prevent an abuse of its process, The 
words “the ends of justice “ and “abuse of the 
process of the Oourt,” must, in fact, be construed 
with due regard to the rest of the provisions of 
the Oode, the section being really intended to pre- 
vent the Oourts being rendered impotent by any 
omission inthe Code. The section empowers the 
Court to make “necessary orders,” and no other 
orders, [p. 342, col. 2,! 


O. R. against the order of the Sub-Divi- 


sional Court, Zigon at Tharrawaddy, dated 
September 19, 1939. 


Order of Reference 


Dunkley, J.—This is an application in 
revision against an order of the Sub-Divi- 
sional. Judge of Zigon restoring to the file a 
suit which had been dismissed, under the 
provisions of O. IX, r. 8 Civil P. O., for 
default of appearance. The suit was a suit 
bythe Govt. of Burma against the present 
applicant and respondent No. 2. The suit 
was being conducted. by the Public Pro» 
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secutor of Tharrawaddy, who was the 
agent of the Govt. for the purpose 
of making appearance in this suit 
When the suit was called on fo 


hearing on July 13, there was no appearance 
by or on behalf of the plaintiff and the suit 
was dismissed. Five minutes after the 
dismissal order had been passed the Public 
Prosecutor appeared in the Sub-Divisional 
Court and explained to the Judge that he 
was engaged in examining prosecut1or 
witnesses in a Sessions case in the Court o) 
the Additional Sessions Judge and for thal 
reason was late in making his appearance 
in the Snb-Divisional Court, and sub: 
sequently, be made a written application 
for the restoration of the suit and filed an 
affidavit to the same effect. Learnec 
Counsel for the applicant agrees that this 
is a correct statement of the facts, 


Now, the learned Sub-Divisional Juadge 
has held that there was not sufficient cause 
for the non-appearance on behalf of the 
plaintif when the suit was called, within 
the meaning of r. 9 of O.. FX, and, without 
desiring to prejudice the hearing of thie 
revision before a Bench, I wish to say that. 
as at present advised, I think this is the 
only conclusion at which the learned Sub: 
Divisional Judge could have arrived; il 
should have been an easy matter for the 
learned Public Prosecutor, when he dis 
covered on the previous day, as he mus! 
have discovered, that he was going to be 
engaged in the Sessions Court the nex! 
morning, to have asked another Pleader tc 
represent him when the suit was called 1u 
the Sub-Divisional Court and to request 
the learned Sub-Divisional Judge to post 
pone the suit for a time. Such a request 
obviously would have been granted, but the 
learned Public Prosecutor made no arrange: 
ment for any appearance on behalf of the 
plaintiff when the suit was called and 
therefore it cannot be said that there was 
sufficient cause for non-appearance of the 
plaintiff or anyone on the plaintiff's behalf. 

The learned Sub-Divisional Judge has 
held that, apart from the powers under 
O.1%,r. 9, a Court has, in the exercise of 
itsinherent jurisdiction under s. 151, Civil 
P, O., power to restore a suit dismissed for 
default cn any other ground if there is just 
and reasonable cause for so doing and he 
has quoted as authority for this conclusion 
two cases, namely Maung Saw v, Ma Bwin 
Byu (1) and U E Maung v. P. A. R.P. 


ag 4 R18; 95 Ind, Cas, 521; A IR 1926 Rang. 
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Cheityar Firm (2). The learned Judge has 


misunderstood the judgment in the latter 
case which is definitely against the proposi- 
tion that he lays down. The earlier case 
‘1s, of course, in favourof the learned Sub- 
Divisional Judge’s view, but there is an 
unreported Bench decision of this Court to 
which my attention has been drawn, namely 
Tun Aung Gyaw v. Burma Oil Co., Ltd., 
Oivil Miscellaneous Appeal No, 111 
of 1939, in which following the Full 
Bench decision of the Madras High 
Court in Neelaveni v. Narayana Reddi (3) 
the Bench held that the Court had no power, 
apart from the provisions of O. [X, r. 9, 
Oivil P. O., to set aside an order dismissing 
a suit for default of appearance. This 
Bench decision is binding upon me; but 
it appears to have been passed without 
the learned Judges having been referred 
to the decision in Maung Saw v. Ma Bwin 
Byu (1) and the learned Govt. Advocate 
has drawn my attention to another and a 
subsequent decision of the Madras High 
Oourt in Arunachela Ayyar v. Subbaramiah 
(4) in which a Bench of that Court appears 
to have reached a conclusion contrary to the 
Full Bench decision which I have just 
quoted. There are decisions of other High 
Courts which appear to be to the same effect 
as the decision of the Madras High Court 
‘in Arunachela Ayyar v. Subbaramiah (4). 
Consequently, in View of this conflict of 
decision regarding the extent of a Court's 
inherent jurisdiction to set aside a dismissal 
order or an ex parte decree, I think it 
necessary that the present revision should 
be heard by a Bench so that there may be an 
authoritative decision of this Court on the 
point. I therefore direct that the present 
BPE caion shall be referred to a Bench 
for decision, or, if the Ohief Justice so 
orders, to-& Full Bench. 


Mr. U E Maung, forthe Applicant. 


Mr. U Tun Byu, Govt, Advocate, 
Respondent No, 1 


Order of Full Bench 


Roberts, C. J.—This is an application 
in revision against an order of the Sub-Divie 
sional Judge of Zigon who restored to the 
file asuit which had been dismissed. He 


A 6 R 494; 113 Ind. Oas. 811; A IR 1928 Rang. 
27 


(3) 43 M 94; 53 Ind. Oas. 847; ATR 1920 Mad. 
640; 37 M L J 599; 23 M L T 377; 10 L W 606; (1920) 
M WN19(FB). 

(4) 46 M 60; 68 Ind. Cas, 971; AIR 1923 Mad. 
63; 43 M L J 632; (1922) M W N 600; 31ML & 
257; 16 L W 583, 
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held that apart from the powers under 
O. IX, r. 9, he could exercise the inherent 
jurisdiction of the Court under s. 151, Civil 
P. O., in a case to which O. IX, r. 9 did not 
apply. The question is whether he was right 
in s0 holding. The rule says that where a 
suit is dismissed for want of appearance 
on the part of the plaintiff the Court shall, 
upon his application to set the dismissal 
aside, consider whether there was sufficient 
cause for his non-appearance when the suit 
was called on for hearing, The learned 
Sub-Divisional Judge addressed himself to 


this issue, bat has refrained from express- 


ing @ definite conclusion upon it. He 
thought that even if no sufficient cause 
were shown the Oourt had inherent power 
to restore a suit, apart from the provisions 
of the Rule, provided there were just and 
reagonoble cause for doing so, In the 
Circumstances of the case he decided to 
restore the suit to the file whether there 
existed sufficient cause for non-appearance 
on the part of the plaintiff or not. 

We have not had it explained to us why 
it should be just or reasonable for the 
plaintiff to be permitted to begin all over 
again in acase in which he has not shown 
sufficient cause for his non-appearance at 
the proper time in the proper place. It is 
clear that he had not shown such cause. 
In the affidavit sworn on the day upon 
which the Advocate of the plaintiff failed 
to make his appearance before the Suba 
Divisional Oourt, the Advocate admits, first, 
that that day had been fixed for the hear- 
ing,and secondly that being engaged in 
a Sessions trial he was, ashe puts it, “pree 
vented from appearing.” Later, in support 
of the application for restoration of the suit, 
he says that his suit in the Sub-Divisional 
Court was dismissed in his absence; he 
went to the Sub-Divisional Court, but arrived 
five minutes too late. We have been 
referred by the applicant in revision 
(through his Advocate) to diary of the 
Sessions trial, from which it appears that 
the Advocate reached the unwarrantable 
conclusion that he could take a risk, and 
that, as a material witness before the 
Sessions Oourt was unable to attend, he 
hoped to be able to reach the Sub-Divisional 
Oourt in time, In the affidavit it is stated that 
the Advocate employed clerk. Yet he had 
a personal assistant. He made no arrange- 
ment whatever to have the interests of his 
client safeguarded during his absence, and 
there was no evidence upon which the 
learned Sub:Divisional Judge could have 
found that sufficient cause for his nonsat- 
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tendance had been shown, Advccates who 
are engaged in cases which are fixed for 
hearing at a given time and place cannot be 
allowed to treat tke Court tefcre which tke 
hearing js to take place with contumely or 
indifference, and then apply casually for 
rejnstatement of a suit dismissed in their 
absence merely because they hcped cr be- 
lieved that they might attend the hearing. 
They must take reasonable precautions, and 
the provisions of O. IX, r. 9 become 
meaningless if it can ofterwards be urged 
that although none were taken and there 
was no sufficient cause for their non-attend- 
ance the suit can still be restored to the 
file because the litigant would suffer if it 
were not. 

It has been conceded that the principles 
which should govern our decision are the 
same as those which apply to the setting 
aside of an ex parte decree under r, 13 of 
the same Order. It appears to be free from 
doubt that this must be so since the appli- 
cation of each Rule depends upon sufficient 
cause being shown for non-appearance. 
In Ram Sarup v, Gaya Prasad (5) it was 
held that the High Oourt could interfere 
in Tevision with en appellate order made 
upon grounds extraneous to O. IX, r. 13, 
and this decision was apprcved in Radha 
Mohan Datt v.. Abbas Ali Biswas (6). Tao 
Haridass Mukerjee v. Bejoy Krishna Das 
(7) at p. 223, Page, J. said: 

“Nevertheless purporting to act under O. IX, r. 13, 
Oivil P. O., and notwithstanding the failure of the 
defendant to bring himself within the conditions 
precedent tothe making ofan order under O, IX, 
r. 13, Civil P.©.,the learned Munsif proceeded to 
‘restore the suit upon certain terms. In my opinion 
inmaking anorderin that form under those cir- 
cumstances he was acting without jurisdiction and 
it would not have been open to him, as has been 
‘repeatedly held toapply the provisions of s. 151 
(which, indeed, be did not do) where there is a 


‘specific provision in the Code applicable to the case 
in hand.” i 

_ In Dutt v, Shamsuddin Shah (8) at p. 421 
Rankin, J. said: ' 

“Iam by no means satisfied that the learned Sub- 
ordinate Judge found or intended to find that there 
was a case madeout to satisfy r. 13, of O, IX, and I 
entirely dissent from the view that, if no case is 
:Inade out under the zule, it is open to the learned 
Judge to enlarge the rule by talking about s. 151.” 

It is clear that the same view of the law 
‘has prevailed in Madras, A Full Bench of 


(5) 48 A175; £O Ind, Oas. 180; AI R1925 All 
610; 24 A LJ 56 (F B). 

(6) 53 A 612; 133 Ind. Oas, 1293 AI R1631 All. 
ae (1931) A L J 377; Ind. Rul. (1931) All. 577 

)s 

(7) 34 O W N 222; 126 Ind. Cas. 779; AIR 1930 
-Cal, 387; Ind, Rul. (1930) Gal. 795. 

(8) 34 O W N 419; 128 Ind. Cas. 94; AIR 1930 
Cal.. 488; 52 O L J 524; Ind. Rul. (1931) Oal. 14. 
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that High Court held in Neelaveni v. 
Narayana Reddi (3) that the Oourt has no 
power outside O. IX, r.13 to set aside an 
ex parte decree passed by itself. Oldfield, J. 
remarked (at p. 102*) : 

“It isin my opinion impossible to presume that 
the rules under consideration contain an imperfect 
statement of the law on the very definite topic, with 
which they deal, the provision of a summary pro- 
cedure for the re-opening of ex parte proceedings.” 


This decision was followed in Manickam 
Pillai v. Mahudam Bathummal (9) and 
Alagasundaram Pillai v. Pichuvier (10). In 
Arunachela Ayyar v. Subbaramiah (4) it 
is clear that the circumstances were such 
as would enable the Court to find that 
sufficient cause had been shown within 
the meaning of the rule and that the Oourt 
did not need to look beyond its terms. We 
have had cited to us the case in Lalita 
Prasad v. Ram Karan (11) a Bench decision, 
which in view of the later authorities 
there can be no longer regarded as good law 
in the United Provinces, in the sense that 
the reasons given for the decision show that 
good cause for nonsattendance might well 
have been sbown to exist. A Pleader was 
misled into the honest belief that a case 
fixed for ncon would be heard at 2 o'clock, 
In so far as the decision purports to 
suggest that powers exist extraneous to 
those conferred on the Court by O. IX, 
r. 13, I must respectfully differ from any 
such conclusion. I cannot accept the view 
that sufficient cause for the restoration 
of a suit may exist when the plaintiff 
has failed to appear, unless there has been 
sufficient cause for his mon-appearance, 
and if the case in Bilastrai v. Cursondas 
(12) is authority for any such proposition 
I must decline to follow it. Another 
Bembay case Sonubat v. Shivajrao (13) 
deals with the re-admission of an appeal 
under O. XLI, r. 19. A minor failed to 
appear by reason of the fact that hia next 
friend had to all inten's become insane, 
This was, of course, not his fault, and I 
feel unable to extract from the reported 
judgments any authority for a proposition 
that the Court could take action outside 
the provisions of O. XLI, r. 19 which 
seems to meto have applied. It may well 

(9) 48M LJ 152; 85 Ind. Oas. 499; A I R 1925 
Mad. 209; 20 LW 899; 35 ML T 48, 

(10) 52 M 899; 120 Ind. Car. 567; A I R 1929 
Mad. 757; 57 ML J 381; 30L W 424; Ind. Rul, (1930) 
Mad. 23(F B). 

(11) 34 A 426; 14 Ind. Cas, 187; 9 AL J 666, 

(12) 44 B 82: 53 Ind. Cas. 252. A IR 1920 Bom 
337; 21 Bom. L R 952. 

(13) 45 B 648; 60 Ind. Oas, 919; AI R 1921 Bom. 
20; 23 Bom, L R110. 
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be the fact that a set of circumstances to 
which no rule applies may afford an 
occasion ‘to the Court for the exercise of 
its inherent powers under s. 151, Civil 
P. ©. Thus, in Kissen Gopal v. Suklal 
Karnani (14) it was held that the Oourt 
could grant relief to a plaintiff whose suit 
had been dismissed when he had been 
adjudicated insolvent and the Official 
Assignee was not upon the record, but 
the adjudication had subsequently been 
annulled. Noone had made default in that 
Case. 

From the decision in U E Maung v. 
P. A. R. P. Chettyar Firm (2) it is plain 
that action under the inherent powers of 
the Court is applicable to those instances 
in which no provision is made by the Code 
of Civil Prceedure for relief in some spacial 
set. of circumstances. As Baguley, J. observ- 
ed in his judgment, s. 151 is not a section 
which is intended to enable a Judge to 
repeal, ad hoc, any provision of the law 
in any particular inetance in which he 
wishes to do so. It appears that the 
question to be decided here has already 
been considered in Tun Aung Gyaw 
Burma Oil Co., Ltd, Civ. Mise. App, No. 111 
of 1939 in which a Bench of this High 
Court followed the decision in Neelaveni 
v. Narayana Reddi (3) to which I have 
already referred, In my respectful opinion, 
the conclusions at which they arrived were 
amply covered by authority and must be 
regarded as correct. Hence, although Carr, J., 
in Maung Saw v. Ma Bwin Byu (1) might 
perhaps have reached the conclusion at 
which he arrived by considering the pro- 
visions of O. XLI, r. 19, and deciding that 
there was sufficient cause within the 
meaning of the rule, the reasons which he 
gave for his decision cannot be supported. 
If Venkataraju Garu v. Maharaja of 
Pittapuram (15) is intended tosuggest that 
Neelaveni v. Narayana Reddi (3) is authority 
for the proposition that a client can never 
be permitted to suffer for the default of 
his Advocate, I think it goes too far. The 
reasons given there by Oornish, J., for 
dismissing the suit seem to me, with all 
respect, to be eminently proper. Reinstate- 
ment in all such cases must depend upon 
one consideration, and upon one cons 
sideration only, namely that which is laid 
down in the rule applicable to the parti- 
cular case. Where no sufficient cause is 

(14) 53 O 844; 98 Ind, Oas, 781, AI R1927 Oal 
76; 31.0 WN 22. 

(15) I L R(1937) Mad. 607; 171 Ind. Oas. 533; A 
I R 1937 Mad, 503; (1937) 1 M L J632; (1937) M W 
N 195; 45 L W 717; 10 R M 357. 


U AUNG GYI v, GOVERNMENT OF BURMA (RANG,) 


341 


Shown for noneappearance, there can be 
no grounds for the application ex debito 
justitte of any inherent power outside the 
rule. In the case under review, the order 
of the learned Sub-Divisional Judge mus’ 
accordingly be set aside as being in excess 
of the jurisdiction, and the suit of respon- 
dent No.1 must stand dismissed for default 
of appearance. The applicant must have his 
costs as against respondent No. 1 in both 
Courts; Advocate’s fee in this Court ten 
gold mohurs. 

Dunkley, J.—I am of the same opipion, 
As long ago as 1876 their Lordships ‘of 
the Privy Council, in Ram Coomar Coondoo 
v. Chunder Canto Mookerjee (16) at p. 261 
said that 
“when it is urged that the claim should be decided 
upon general principles of justice, equity and good 
conscience, it is to ba observed...... ...that these 


principles are to be invoked only in cases for which 
no specific rules may exist,” 


There are specific rules in the Oivil 
P. 0O., dealing with the restoration of 
cases dismissed for default of appearance 
Or the setting aside of ex parte decrees. 
They are rr. 9 and 13 of O. IX, andr. 19 
of O XLI. These rules are in precisely 
similar terms, They lay down that if the 
party atfault satisfies the Oourt that there 
was sufficient cause for his non-appearance 
when the case was called on for hearing, 
the Court shall restore the case to the file 
or set aside the ex parte decree, as the 
case may be, upon such terms as it thinks 
fit, The argument of the learned Govt. 
Advocate for respondent No. l is that 
because these rules imperatively require 
that the Oourt shall revoke the previous 
order when sufficient cause for non» 
appearance is shown, there must be left 
over a discretionary power in the Court to 
re-admit a suit or appeal, or set aside an 
ex parte decree, even when sufficient cause 
for non-appearance has not been shown. 
As authority for this proposition the learned 
Govt. Advocate cites the judgment of 
the Single Judge of the Madras Oourt in 
Sommayya y. Subbamma (17) which he 
desires us to follow; but the falacious 
reasoning of this judgment was exposed’ 
by a Full Bench of the same High Court, 
which overruled it in Neelaveni v. Narayana 
Reddi (3). The inherent power of a Court, 
under s. 151, Civil P. C., can be invoked 
only where there is no express provision of 
law applicable to the case. There are rules 
in tha Uode dealing with the restoration of 
a case dismissed for default of appearance, 


(16) 2 O 233;4 I A 23;3 Sar. 654 (P 0), 
(17) 26 M599, 
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and the scope of these rules cannot be 
enlarged by invoking the inherent power of 
the Court. Except for the High Court of 
Bombay, all the Indian High Courts are 
now unanimous jn holding that there is no 
power to restore a case dismissed for default, 
or to set aside an ex parte decree, except 
under the circumstances and conditions 
mentioned in rr. 9 and 13 of O. LX, and 
r.190fO. XLI. A Bench of this Court, in 
an unreported decision to which my Lord 
the Chief Justice has referred, came to the 
same conclusion. 

In support of his decision, the learned 
Sub-Divisional Judge cited two reported 
decisions of Single Judges of this Court, 
namely Maung Saw v. Ma Buin Byu (1) 
and U E Maung v. P. A. R. P. Cheityar 
Fium {2). In the earlier case, the learned 
Judge might well have come to the same 
conclusicn by reference only to tke pro- 
visions of O., XLI, r. 19 and so far as this 
decision purports to lay down that a Court 
has power to restore a case which has 
been dismissed for default for reasons not 
falling within the provisions of O. IX, r. 9, 
or O. XLI, r. 19, then I must with the 
greatest respect, dissent from that con- 
clusion. U E Maung v, P. A. R. P. 
Chettyar Firm (2) does not support 
the conclusion of the learned Sub-Divisional 
Judge. In that case Baguley, J. held that 
the aid of s. 151 of the Code cannot be 
invoked to restore a suit or set aside an 
ex parte decree when the party at fault 
cannot bring his case within the provisions 
of O. IX, r. Jor r. 13: yet, circumstances 
might arise for which no provision is made 
in the Code, and in such a very special case 
the inherent pcwers of the Court might 
properly be made use of. With the greatest 
respect, this is, in my opinion, a correct 
statement cf the law. Inthe present case, 
the learned Advocate for respondent No, 1 
endeavoured to show that there was suffici- 
ent cause for his non-appearance when the 
suit was called on for hearing, within O. IX, 
r. 9, but failed to show any cause, The 
learned SubeDivisional Judge therefore acted 
without jurisdicticn in invoking the power 
given by s. 151 of the Code to restore the 
suit, and this applicaticn in revision must 
be allowed. 

Blagden, J.—I entirely agree but, in 
view of the conflict between the authorities 
and out of respect tothe able arguments to 
which we have listened, I should like to add 
a few observations of my own. Itis un- 
neceesrry for me to recapitulate the facts 
in this case or again review the authorities 
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in any detail. On principle however, it is 
obvious that s. 151, Civil P. O, which ex- 
pressly saves from the operation of the Code 
what it calls the inherent power of the 
Court to make such orders as may be neces- 
sary for “the ends of justice or to prevent 
abuse of the process of the Court” does not 
empower the Court to make any order 
which the particular individuals whoat a 
given moment happen to compose it think 
just or calculated to prevent an abuse of its 
process. The words “the ends of justice” 
and “abuse of the process of the Court,” 
must, in fact, be construed with due regard 
to the rest of the provisions of the Oode, 
the section being really intended to prevent 
the Courts being rendered impotent by any 
Omission in the Code. Itis to be observed 
that the section empowers the Court to 
make “necessery orders,” and no other 
orders. The learned Govt. Advocate very 
wisely—if I may say so with respect— 
did not contend tothe contrary, but took 
his stand on a position more easily defen- 
sible. His main point was that the case 
turned on the construction of O. IX, r, 9. 
So far, I think he was right, This rule, in 
mandatory terms, directs the Court, if it is 
satisfied that there was “sufficient cause” 
for the non-appearance of the plaintiff when 
his suit was called on for hearing to take 
the course which the Sub-Divisional Court 
here did take. The wording of r. 13 of the 
same order, dealing with non-appearance 
of a defendant, is similar, and in particular 
the words “sufficient cause” are repeated, 
It has not been contended that there is any 
material difference between the two rules 
as far as this case is concerned. I mention— 
this only because it so happens that in 
most of the reported cases the Courts had 
to deal with r. 13 and not with r. 9. 

The respondents’, to my mind, most for- 
midable point was that r. 9, by imposing 
on the Court a duty to take a particular 
course in one event, did not deprive it of 
a discretion to take the same, or a similar, 
course in another event. There musi be 
many cases in which a contention of this 
kind would be well founded, butI do not 
think that as regards this particular rule it 
is, Not only, for the reasons stated by my 
Lord; is the balance of authority against it, 
but also, if we were not assisted by autho- 
rity at all, I should have come to the same 
conclusion. The rule enables the Court to 
rescind what is, after all, its own order, 
though it is true that it is a default order. 
Such a power is, I think, to be jealously 
construed, and I cannot help feeling that; if 
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the Legislature-had meant what the learned 
Govt. Advocate submits it meant, it would 
most certainly have expressed itself dif- 
ferently; to the extent at any rate of use 
ing the quite common expression “may, 
and shall if ete.” instead of the one word 
“shall.” Moreover, it has to be borne in 
mind once again that s. 151 empowers the 
Court only to make “necessary” orders. I 
find myself quite unable to imagine a case 
in which a plaintiff was, when his case was 
called on, absent for insufficient cause and 
yet it was necessary for the ends of justice 
that a penalty less severe than that which 
r. 8 contemplates should be inflicted on 
him. The learned Govt. Advocate was 
asked by my Lord to suggest such a 
case and it tosomeextent assures me that 
my powers of imagination are not failing 
me that he was quite unable to doso. The 
apparent severity of the penalty contemplat- 
ed is certainly not in itself a ground for 
saying that it is “necessary” that it should 
not be inflicted. 

It is quite true that in several of the 
authorities cited tous the existence of the 
inherent powers of the Court to reverse its 
own orders, where those orders have been 
pronounced through the non-appearance of 
a party, was expressly affirmed, though in 
others it is expressly denied. I find it more 
significant than surprising that in every one 
of the former cases to which our attention 
has been called the observation about in- 
herent powers was really unnecessary to 
the decision, in the sense that the same 
result might have been reached had the 
Court proceeded under the rule itself, the 
noneappearance in question being due to 
such accidents as fog, insanity, minority, 
or a combination of them, and not, as here 
to the representative of a party having ran 
a tisk which, by a sligbt margin of five 
minutes, turned against him. I will only 
add that I am not impressed by the argus 
ment that the Sub-Divisional Court found 
as a fact that there was here sufficient 
cause for the absence of the Govt. of 
Burma at the time that its suit was called 
on, when not only did the Court not say so 
(and indeed proceeded rather onthe cone 
trary assumption) but also when there was 
in my opinion, no evidence at all on which 
that Oourt could properly have so found. 


D. Application allowed. 
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LAHORE HIGH COURT. | 
Criminal Revision Petition No. 439 of 1939 
October 18, 1939 
Skemp, J. 

RAM CHAND—Oonvior—Pertitrongr 
versus 
EMPEROR—Opprostts PARTY. 

Criminal Procedure Oode (Act V of 1898), s. 439 
—Accused dying during pendency of revision against 
sentence of jine—Revision continues~-Deed—Con- 
structton—Deed held not will but settlement—Stamp 
Act (II of 1899), s. 64—Conviction under— Intent 
to defraud must be proved. 

Where the accused dies pending the revision 
against the sentence of fine the revision continues, 
49 Ind. Oas. 774 (1), relied on. 

Where in a document the executant has stated 
that he has already given his property to his son, 
the document is not a will but a deed of settle- 
ment. 

In order to maintain a conviction under s. 64, 
Stamp Act, it is necessary to prove intent to de- 
fraud. This intent can only be inferred from the 
circumstances, 


Or. R. P. for the revision of an order of.the 
e ong Judge, Ludhiana, dated April 18, 
1939, 


Mr. M, L. Puri, for the Petitioner. 
Mr. Abdul Aziz Khan for Advocate- 
General, for the Crown, 


Order.—One Ram Chand was convict- 
ed under s. 64, Stamp Act, and sentenced 
to Rs. 500 fine, He appealed to the Sessiong 
Judge who reduced the fine to Rs. 250. He 
then came here on revision through Rai 
Bahadur Lala Mukand Lal Puri. Pending 
the revision he died but as the sentence is 
one of fine the revision continues: Daulat 
Ram v. Emperor (1), On December 23, 
1936 Ram Chand executed a document in 
favour of his sons which in the document 
is described as a wasiyatnama. He took the 
draft to a petition-writer asking him to 
copy it out word by word. The document 
which consists of a few lines only was pres 
sented to the Sub-Registrar who registered 
it as a will. About two years later a Stamp 
Auditor inspecting documents discovered 
that in reality the dccument was not a will 
but a deed of settlement as Ram Ohand 
stated that he had already given his pro- 
perty to his three sons. There is no doubt 
that this view is correct in law and that in 
reality the document is a deed of Settlement, 

But in order to maintain a conviction 
under s. 64, Stamp Act, it ts necessary to 
prove intent to defraud. This intent can 
only be inferred from the circumstances 
but it seems tome that the circumstances 
summarrized above fall far short of estabe 


(1) 8 PR Or, 1919; 49 Ind. Oas, 774, A Ley 
Lah, 347; 95 P L R 1918 20 Or. Jal |P 1919 
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lishing intent to defraud. There was no 


secrecy about the preparation of the docue- 


ment which was described and attested as 
a will, the attesting witnesses being law- 
yers’ clerks, and it was taken by a petition- 
writer: to be formally drawn up. I accept 
this revision, set aside the conviction and 
direct that the fine if paid be refunded to 
legal representatives of Ram Chand. 


D. Petition allowed, 


OUDH CHIEF COURT 
Civil Revision Application No. 1 of 1937 
May. 10, 1940 
ZIA-UL HASAN.AND YORKE, JJ, 
PHOOL OHAND—PLAINTIFP—APPLIOANT 
l l versus 
MOOL OCHAND—Drrenpsant— 


Opposite Party 

Civil Procedure Code (Act V of 1908), Sch. IT, 
Parag. 16,14 (c), O. IX, r. 13, 3. 115— Arbitration 
—Finality—Revision—When maintainable— Order 
in terme of award on date fixed by Court—Party 
not showing sufficient cause for his absence—Order 
is final—Terms of Para. 14 (c), cannot be enlarged. © 

Interference with a decree passed by an arbitra- 
tor by way of revision is just as objectionable as it 
would have been to allow interference by way of an 
appeal, but that has reference really to interfer- 
ence on the merits, and it cannot, be regarded as 
having any bearing on a case where the Court 
which. had to deal withthe arbitration proceedings 
has passed orders which it had no jurisdiction to 
pass. Although the intention of Para. 16 of Sch. II 
of-the Oivil P. C., is to give finality to decrees 
passed in accordance with the decision of arbitra- 
tors yet it cannot be said that in no possible case 
can a revision be entertained against such decrees. 
If for instance it could be shown that the lower 
Oourt acted altogether without jurisdiction in pass- 
ing-a decree in terms of the award, it can be per- 
missible for a Court to entertain a revision under 
8. 115 of the Civil P. O. 146 Ind. Cas. 589 (5), re- 
lied on. [p. 346, col. 2; p. 348, col. 1.J 

The order. passed on a date fixed for such order 
by the Oourt passing a decree in terms of the 
award isa final order unless a party can show under 
the provisions of O. IX, r. 13 that he was prevent- 
ed by any sufficient cause from appearing when 
the suit waa called on for hearing, 11 lnd, Cas, 
344 (1), relied on. [p. 348, col. 2.] 

Even if an arbitrator takes an erroneous view of 
law, his decision cannot be set aside unless he 
states that he has based his decision upon that 
erroneous view oflaw. Where the parties in a case 
entrust.the decision of the dispute between them 
to an arbitrator, giving the fullest rights to the 
arbitrator, the arbitrator is entitled to decide the 
dispute between the parties on his own views of 
rights and wrong, and he need not follow the 
ordinary accepted views of the law on the subject 
What. he must not do is to lay down an erroneous 
proposition of law as being the true Proposition of 
law and proceed to decide the rights of the parties 
on the.foundation of this erroneous Proposition of 
law. 73 Ind, Oas, 436 (2) and 113 Ind. Oas. 
relied on.. [p. 347, col..2; p, 348, col. 1.) 
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The Second Schedule of the Civil P. O., is an . 
exhaustive Code asregards grounds for rejecting an 
application to file an award and no Oourt has 
jurisdiction to go beyond the provisions of this 
Schedule. The Court is not entitled to enlargethe 
terms of Para. 14 in the matter of remitting the 
award to the arbitrator. [p. 348, col. 1.) 


C. R. App. of the order of the Civil Judge, 
Malihabad, Lucknow, dated July 2, 1936, 


Messrs. M. Wasim and M. L, Tewari, 
for the Applicant. 


Judgment.—These are four applications 
arising Out of arbitration proceedings in 
the Court of the Civil Judge of Malihabad, 
Lucknow. 

Some prior history is necessary inorder 
to understand exactly what has happened. 
Manna Lal and Parbhu Dayal were parte 
ners in a firm which did a commission 
agency business. Manna Lal hada son 
who had two sons. One of these grand- 
sons had two sons, Phool Chand and Mool 
Chand, who were, therefore, the great: 
grandsons of Manna Lal, The other 
partner Parbhu Dayal had two sons Ram 
Prasad and Govind Prasad. Ram Prasad 
had two sons, Dwarka Prasad and Mukandi 
Lal. Govind Prasad had three sons, Sundar 
Lal, Ram Charan and Ganesh Prasad, 
ne last named of whom had a son Shankar 
al. 

The partnership firm of Manna Lal and 
Parbhu Dayal was dissolved by Phool Ohand 
Moo! Chand representing Manna Lal’s branch 
and Ganesh Prasad Sundar Lal represent- 
ing Parbhu Dayal’s branch. These persons 
all filed in Court an agreement appointing 
Lala Brij Nath as an arbitrator to dissolve 
the partnership. The Court referred the 
matter to the arbitrator on May 23, 1926, 
and on December 3, 1927, the arbitrator 
made his award. It appears that during 
the years 1926 to 1927 there was a good 
deal of speculation going on in connection 
with silver bars ; these were being purchased 
by individual members of the firm and 
by the firm itself, The individual members 
purchases were Shankar Lal 18 bars, 
Sundar Lal 29 bars and Mool Ohand 192. 
These were bars in connection with which 
a profit was made. There was also a 
further lot of 320 bars which were purchased 
aod were shown in the accounts but not 
as having been purchased either by the 
firm or by any individual members. It 
appears that they were actually bought 
by Mool Chand but because the transaction 
did not result in a profit, they remained 
in the firm's books “unnamed,” The loss 
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which resulted from this -transaction was 
Rs, 43,6282. In these arbitration pro- 
ceedings. the arbitrator decided on the 
oath of Sundar Lal, to whose oath the 
matter had been left by Mool Ohand him- 
self, that Manna Lal's family must bear 
this loss. It was not necessary for the 
arbitrator to distribute this loss any further 
as between the members of Manna Lal's 
family. 

On. March 28; 1933, Phool Chand and 
Mool Chand entered into an agreement to 
partition their family property, and for 
this- purpose to refer the matter to the 
arbitration of one Lala Ganesh Prasad. 
This agreement was made a rale of Court 
and Lala Ganesh Prasad took some steps 
towards carrying out the arbitration. On 
January 15, 1935, however, a fresh agree- 
ment was entered into by the parties and 
an application was madeto the Court to 
substitute. ss arbitrator Babu Rajeshwari 
Prasad Advocate. The Uourt accepted the 
application and on January 16, 1935, 
appointed Babu Rajeshwari Prasad, who on 


-March 30, 1935, arrived at a preliminary . 


award which was accepted by the Court, 
and the Court accordingly passed a pre- 
liminary decree for partition. 

By the agreement again of the parties 
the arbitrator then proceeded to carry on 
with the partition proceedings as for the 
preparation of a final award, in much the 
same way a8 would be done by a Com- 
missioner in a case after an ordinary 
partition decree. The arbitrator carried on 
his proceedings up to May 1936, and on 
May 4, 1936, he filed his award. On the 
same day the parties’ Counsel were present 
and the Oourt allowed 10 days for objec- 
tions. No further application of any kind 
was made tothe Court and when the case 
came up on May 16, Phool Chand made 
no objection to the award. Mool Chand 
and his Oounsel were absent and the 
Court ordered a final decree to be prepared 
in the terms of the award. ‘Three days 
later on May 19, Mool Chand filed objections 
and the Court proceeded to hold that those 
objections were within time and to set 
aside the decree of May 16, and to proceed 
with the case as if the objections had 
been filed within 10 days allowed, In this 
connection he held that Mool Chand was 
entitled to five days’ time taken in the 
obtaining of a copy of the award. 

Against this order a revision application 


No. 1 of 1937 has been filed on behalf of: 


Phool Chand. It is not disputed by learned 
Counsel that this order of. July 2, 1936, 
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setting aside the final decree and restoring 
the case is of ‘the nature of an interlocu- 


-tory order and cannot be held to decide 


a case, and therefore cannot strictly be 
attacked in revision under the provisions 
of s. 115, Learned Counsel, however, claims 
to attack this order in connection with 
connected application No. 61 of 1937 and 
admits that this application was filed by 
way of precaution, 

The case having been restored to the 
file to go forward from the stage of the 
objections filed by Mool Ohand, Phool Chand 
on July 15, filed his reply to the objece 
tions put in by Mool Ohand on May 19. 
The matter came up for hearing on Septem- 
ber 10 when Mool Chand withdrew all 
his objections except one by which he 
asked that the award be remitted to the 
arbitrator or corrected by the Court. Upon 
this application the learned Oivil Judge 
passed an order the same day, in which 
he considered the grounds on which it 
was prayed that the award be remitted ‘to 
the arbitrator for correction. He dismissed 
the first objection relating to Items Nos. 5, 
6 and 7 at p. 13 of the typed award 
holding that there was no legal defect 
in the award apparent on the face of 
it. 

Coming to the second item, relating to 
the silver transaction, he began by hold» 
ing that an arbitrator has very wide 
powers and that even an error of law made 
by an arbitrator does not invalidate the 
award, and he further remarked correctly 
that to his mind it was clear that even if 
an arbitrator takes an erroneous view of 
law, his decision cannot be set aside unless 
he states that he has based his decision on 
that erreneous view of law. He went on 
however, strangely enough, to say that the 
question was whether the loss in this silver 
transaction was incurred while the family 
of. the parties were joint or whether it was 
incurred by the defendant Phool Chand 
alone when he was separate from the plaine- 
tiff, and he said that the award did not 
clearly show this. He accordingly remitted 
the award to the arbitrator for reconsidera- 
tion in view of the following points. 


“i, Whether losses in silver transactions were 
incurred while the family was joint and were they 
met out of joint family funds.,. 

2 If answer to No. 1 above is in the affirmative 
whether the arbitrator still holds the defendant 
solely answerable for those losses in view of the special 
circumstances and reasons which governed his deci- 
sion or whether in view of the fact that losses were 
incurred while the family was joint, they should be 
debited to joint family funds and the defendant 
hould not be held solely liable for them,” 
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The arbitrator when the award was 
remitted to him under this order felt himself 
constrained to make some allowance in 
favour of Mool Chand and he submitted a 
modified award on November 24, 1936, in 
which he held that the defendant Mool Chand 
was not liable to pay tothe plaintiff more 
than one-sixth of the entire loss incurred 
in connection with 320 silver bars instead 
of one half of that loss. Upon the basis of 
that modified award the learned Oivil Judge 
passed a decree on February 4, 1937 and 
it is against this order of February 4, 1937, 
that application No. 61 of 1937 has been 
filed. 

Application No. 7 of 1937 is against the 
order remitting the award for reconsiderae 
tion, and as in the case of application No. 1 
learned Counsel concedes that prima facie 
itis barred by the rule that an application 
in revision does not lie against an inter» 
lecutory order, since such an order is not 
an order which decides 3 case, 

Against the final order of February 4, 
1937, there isin addition to the application 


No. 61 of 1937, an application No. 80 of 


1937 on behalf of Mool Oband. 

May 9, 1940, was fixed for the hear- 
ing of these four applications together and 
notices have been duly served on a number 
of Counsel for the opposite party Mool Chand. 
No appearance, however, has been put in 
on behalf of Mool Chand. 'T wo of the Counsel 
who were served say that they have no in- 
structions and the other, Ohaudhri Niamae 
tullah, is away in Lahore, but the notices 
were duly signed by. him and appear to 
have been served some time ago. la these 
circumstances we have found it impossible 
to postpone the hearing and have had to 
dispose of the application ex parte. 

It will be convenient to begin therefore 
with application No, 80 of 1937 about which 
it will be sufficient tosay that as noone 
has appeared to argue that application on 
behalf of the applicant Mool Chand, it must 
necessarily fail and be diemissed. 

As regards applications Nos. 1 and 7 of 1937 
filed on behalf of Mool Chand, as we have 
already remarked, these applications cannot 
of themselves be Maintained, and they 
must also necessarily fail and be dismissed. 
We, however, make no order as to costs 
in applications Nos, ‘1, 7 and 80 of 1937. 

The points which are raised in Nos. 1 
and 7 can, however, be and have been 
exhaustively argued by learned Counsel on 
application No, 61 against the decree passed 
on the final award, the main contention 
being that that decree has been arrived at 
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on the foundation of orders passed by the 
Court which the Court had no jurisdiction 
to pass, with the result that the order finally 
passed is also without jurisdiction. It is 
therefore asked that the three orders of 
July 2, 1938, September 10, 1936 and Febru- 
ary 4, 1937 be set aside and the order of 
May 16, 1936, decreeing the suit in terms 
of the original award be restored. It is 
of course not disputed that there is a case of 
the Privy Council in which it has been held 
that interference with a decree passed by 
an arbitrator by way of revision is just as 
objectionable as it would have been to allow 
interference by way of an appeal, but that 
has reference really to interference on the 
merits, and it cannot, we think, be regard- 
ed as having any bearing on a case where 
the Court which had to deal with the arbitra- 
tion proceedings has passed orders which 
it had no jurisdiction to pass. It is in the 
light of these considerations that we proces 
ed toexamine the orders in question. by 
which it became possible for the Court to 
reach the stage of passing the order of 
February 4, 1937, 


We take first the proceedings which are 
the subject of application No. 1 of 1937. 
As we have noted already Phool Ohand 
and Mool Chand both of them had clear 
notice of the fact that May 16, 1936, was 
fixed for orders on the award of the arbi- 
trator dated May 4, 1936. The order of 
May 16, made by the Court passing a decree 
in terms of the award was therefore a final 
order unless Mool Chand could show under 
the provisions of O. EX, r. 13 that he was 
prevented by any sufficient cause from 
appearing when the suit was called on for 
hearing. Learned Counsel for the applicant 
has referred usto Durga Bakhsh, Babu v. 
Mahabir (14 O. C. 111) (1) in which that 
point was emphasised. In the application 
made to the Civil Judge it was contended (1) 
that Mool Chand had no notice of the filing of 
the award or of the date of hearing on which 
date he was ill, and (2) that the objections 
to the award filed on May 19, were within 
time as time for obtaining a copy of the 
award is to be added to the 10 days’ time 
allowed under the Lim, Act, Art. 158. The 
learned Civil Judge held that the applicant's 
Oounsel had notice of the hearing and that 
if was unnecessary to go into the question 
of the applicant’s illness because the case 
could be disposed of on other grounds. We 
do not think it was necessary to go into that 
Question in any case because it is not said 


(1) 14 O O11]; Il Ind, Oas. 344, 
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that both Mool Chand and his Counsel were 
il], and in any case the illness was said to 
have been on May 16, only. The learned 
Civil Judge, however, went on to hold that 
the time allowed for obtaining copy should 
be added to the time allowed for filing 
objections and that as this was not done 
before, the objections were entertainable, 
This argument might have been perfectly 
sound, had any application been made to 
the Court by or on bebalf of Mool Chand 
to the effect that time should be extends 
ed for objections because he had been 
unable to obtain a copy of the award, but 
nothing of the kind wasdone, and more- 
over it appears from the record that the 
delay in furnishing the copy was due to 
the negligence of Mool Chand in not furnish- 
ing sufficient folios for preparation of 
the copy. It appearsto us that this order 
of July 2, 1937, by which the learned Judge 
held that the decree passed on the award 
was premature, was inevery respect a 
wrong order which should not have been 
passed. The main ground on which itis 
founded isnot a ground whicheven fell 
within the four corners of O.IX,r. 13, 
and if appears to us that this was a case 
to which either O, [X,r. 13, or 8.151 of 
the Civil P, O. applicable, and the decree 
should not have been set aside unless the 
Court was satisfied that the applicant had 
sufficient cause for his absence on the 
date fixed for hearing. The question of 
the extension of time for filing objections 
by reason of the delay in obtaining a copy 
seems to us to be a point which was irrele- 
vant to the decision on the application of 
Mool Chand for restoration. It appears to 
us therefore thatthe learned Oivil Judge 
by ordering restoration in these circumstan- 
ces exercised his jurisdiction to restore 
the case with material irregularity, 

Coming now to the next stage of these 
, - proceedings, having restored the case to 
the stage forthe disposal of the objections 
the learned Oivil Judge proceeded on 
September 10, 1936, to remit the award 
to the arbitrator under the provisions of 
para, 14 (c) of the Second Schedule to the 
Oivil P.O. Paragraph 14 provides that 

“The Court may remit the award or any matter 
referred to arbitration totbe reconsideration of the 


same arbitrator or umpire, upon such terms as it 
thinks fit,” 


(a) where the award has left undeter- 
mined apy of the matters referred to 
arbitration, or where it determines any 
matter not referred to arbitration, unless 
such ‘matter can be separated without 


PHOOL OHAND v. MOOLOnAND (OUDH) 


347 


affecting the determination of the matters 
referred ; 

(b) where the award is so indefinite as to 
be incapable of execution ; 

(c) where an objection to the legality 
s the award is apparent upon the face 
of it. 

The learned Civil Judge having correctly 
stated that even if an arbitrator takes an 
erroneous view of law,his decision cannot 
be set aside unless he states that he has 
based his decision upon that erroneous view 
of law, does not proceed to hold that on 
the face of it this latter proposition 
applies tothe case. He merely says that 
the award does not clearly show whether 
the lossinthe silver transaction was in- 
curred while the family of the parties 
wss joint or whether it was incurred by the 
defendant alone when he was separate 
from the plaintiff. He goes on to say 
that the arbitrator had not clearly stated 
whether he had based his finding “on the 
proposition that the defendant Mool Chand 
who carried on his silver business separate- 
ly should be held liable for the losses 
incurred, but it seems to me that this 
is his view.” The decision being thus stated 
it seems to us to be perfectly clear that it 
was nota decision that the arbitrator had 
taken an erroneous View of law, much less 
that he had stated that he had based his 
decision on that erroneous view of law. 
Admittedly the award of an arbitrator 
cannot be set aside merely because he has 
taken an erroneous View of law cf. Chame 
psey Bhara and Company v. Jivraj Balloo 
Spinning and Weaving Company Ltd. 
(L. R.50 I. A. 324), (2) in which it wag 
held that an ‘award of arbitration can be 
set aside on the ground of error of law on 
the face of the award only when in the 
award or in a'dccument incorporated with 
it, as for instance a note appended by 
the arbitrator stating the reasons for his 
decision, there is found some legal pro» 
position which isthe basis of the award 
and which is erroneous.’ Ashas been held 
in Mohammad Yusuf Hussain Syed v. 
W layat Husain Syed (5 0. W. N., 1001), 


“Ifan award is attacked on account of an 


alleged technical misconduct by the arbitrator but 
no misconductin the ordinary sense of the term 


(2) 50 I A 324; 73 Ind. Oae, 436; 44 M LJ 708: 
25 Bom. L R 588; AIR 1923 PO 66; (1923) M W N 
596; 47 B 578; 33 M LT 419; 28 0 W N 397; (1923) 
A Q 480; 92 L J PO163; 129 L T 166; 39 TL R 
253; 38 O LJ 130; L R4 A (P O) 99 (P O}. 

F @) 5 O W N 1001; 113 Ind. Oas, 785; A IR 1929 
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: js imputed and the honesty of the arbitrator is 
recognised, the only misconduct alleged being the 
technical misconduct of applying a perverse view 
of thelaw, the award isnot bad on the ground 
of an error of law, where'the arbitrator nowhere 
suggests that he was following a particular law 
but where he follows his ‘own views as to what 
was right and proper in the circumstances of the 


case.” 

The. position in fact is that where the 
parties ina case entrust the decision of 
the dispute between them to an-arbitrator, 
giving the fullest rights tothe arbitrator, 
the arbitrator is entitled to decide the 
dispute between the parties on his own 
views of right and wrong, and he need not 
follow the ordinary accepted view of the 
law on the subject. What he muat not do is 
to lay down an erroneous proposition. of 
law as being the true proposition of law 
and proceed to decide the rights of the 
parties on the foundaticn of this erroneous 
proposition of law. We are clear that the 
award of-May 4, 1936, was not one which 
could be remitted relying on the terms 
of para; 14 (c) of the Second Schedule, In 
this connection our attention has been 
drawn to the case of. Satish Chandra 
Chakrabarty v.P.N. Das & Co. (A.L R. 
1938 Pat., 231 (4) in which it has been held 
that-the Second Schedule of the Civil P. O. 
is an exhaustive Code as regards grounds 
for rejecting an application to file an 
award and no Oourt has jurisdiction to go 
beyond the provisions of thie Sehedule, 
The lower- Court was infact, not entitled 
to enlarge theterms of para. 14 in the 
manner in which it has done soin this 
order of September 10, 1936, remitting the 
award to the arbitrator. We are clear that 
this was an order which the Oourt had 
no jurisdiction to make. In Harbhan Datt 
v. Ladli Saran (100. W. N. 1197) (5) it 
was held by the late Mr. Justice Srivastava 
ve R the intention of para.16 of Sch. II 
of the Civil P. U. is to give finality to decrees passed 
in accordance with the decision of arbitrators yet 
it cannot be said that in no possible case cana 
revision be entertained against such decrees. 
If for instance it could be shown that the lower 


Court acted altogether without jurisdiction in 
passing a decree in terms: of’ the award, it can be 


permissible for a Oourt to.entertain a revision under- 


s. 115 of the Civil P, 0.” 

This appears to us to bejust such a 
case. The-Court in our opinion, had in the 
first instance acted-with material irregulari- 
ty in restoring the case. tothe stage of 
hearing of objections after it had once 


(4).A1R 1938 Pat. 231; 175 Ind. Oas. 468; 16 Pat. 


742:-10 RP 624; 4B R 587;19 PLT 539, . 
5) 10 O W N 1197; 146 Ind. Oas. 582; 6 R O 147; 'A 
IR 1933 Oudh:547; 17 R D 1043; 9 Luck. 219, 
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made a final decree, Secondly it acted 
without jurisdiction in remitting the 
award tothe arbitrator for reconsideration 
in a case where none of the conditions 
giving it jurisdiction to make such an 
order remitting the award were present. 

It necessarily follows from this that the 
second award which was made by the 
arbitrator under the direction of the-Court. 
is of no effect and the final decree which 
is Passed upon that revised award must 
be set aside. 

We accordingly allow this application 
No. 61 of 1937 with costs, set aside the- 
orders of. July 2, 1936, September 10, 19365. 
aod February 4, 1937, and restore the order 
of the Court below decreeing the suit: in 
terms of the original award, 


D. Order accordingly. 





MADRAS HIGH COURT 
Appeal No. 26 of 1936: 
«, April 19, 1938 
Ve kaTARaAMANa Rao, J, 

MULLAPUDI SOORANNA—Appatuine 

versus _ 

MULLAPUDI VENKANNA—Responpent 

Limitation Act (IX of 1908), Arts. 181, 182— 
Art. 181, when applies —Held that Art. 182 applied 
and that the application was time-barred. 

The true criterion in determining whether Art. 182 
or Art. 181 applies toa particular application, is to 
ascertain whether any one-of the six points of time 
specified in col, 3 of Art. 182 is applicable to it and. 
if none of them is applicable it is only then that 
Art. 181, willapply : : 

Held, on facts that Art. 182 was applicable and 
that the application was time-barred: 

(Oase-law referred to.] 


A. against the order of the Sub-Judge,. 
Ellore, dated September 14, 1935. 


Mr. A. Lakshmayya, for the Appellant. 
Mr: K. S. Destkan for Mr. V. Govinda- 
rajachari, for the Respondent, 


Judgment.—The question in this case 
whether the application for execution, out 
of which this appeal arises, is. barrred by 
limitation, The learned District Munsif 
has held that it is barred while tha learned 
Subordinate Judge has taken a different 
view. The plaintiff obtained a money, 
decree against defendants. Nos; 2- to siw 
O. 8. No. 913 of 1926 on the file of the Dis- 
trict Munsif’s Court of Kovur on February 
25, 1928, He then maie an application. 
(E. P. No. 7380 of 1923) for execution of the 
decree by attachment of the movable. 
property of the defendants. Defendants 
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Nos. 3 and 4 preferred an appeal A. S 
No. 375 of 1928, on the file of the Sub- 
Court, Ellore, and applied for stay of execu- 
tion of the decree. By order dated October 


16, 1928, the learned District Judge, before . 


whom the appeal was pending. directed 
the defendants to deposit the amount into 
‘Court and ordered that the amount of the 
decree may be paid to the plaintiff on his 
furnishing security to the satisfaction of 
the District Munsif, but if the amount was 
not deposited, the execution of the decree 
may go on. In pursuance of this order 
defendants Nos. 3 and 4 deposited the 
decree amount into Qourt. The plaintiff 
then drew the amount on executing a securi» 
ty bond in favour of the Dustrict Munsif 
of Kovurin and by which he undertook as 
follows: 

“As it has been orderd that I should furnish 

security, I stand surety for Rs, 585-6-8, out of my 
free will and I have mortgaged therefor my im- 
-movable property mentioned in the schedule here- 
under, If the decree of the lower Court be reversed or 
modified in the Appellate Court, I hereby agree that I 
shall be liable to give away in execution of the said 
decree, and property which I have taken, to take out 
proceedings properly and conduct the same, according 
to the appellate decree, to pay any amount, if any 
payable by me under the said appellate decree, that 
on failure todo so, you are at liberty to recover the 
entire amount, that may be found payable by me 
‘by means of this mortgage property; if the amount 
realized by sale of the mortgage property is not 
sufficient for the amount payable by me, I, my heira 
‘and my representives shall be liable to pay the 
-balance on our personal liability and by means of 
-our other properties and I have executed this security 
bond, I have retained the said property in my. 
Possession, l 

After the execution of the security bond 

the plaintif received the said amount and 
thereupon an order of satisfaction ofthe 
decree was made. The order was, “Enter 
full satisfaction. Struck off.” Eventhough 
an appeal was preferred by defendants 
Nos. 3 and 4, the order of full satisfaction 
on payment of the decree amount by 
defendants Nos. 3 and 4 enured also to the 
benefit of defendant No. 2 because on that 
date the decree was a joint and several cne 
and the payment by any one of them would 
operate as a satisfaction of the entire decree. 
On October 21, 1929, the appeal of defen- 
dants Nos. 3 and 4 was allowed. They 
were exonerated without costs of the lower 
Ccurt and the decree against defendant 
.No, 2 was confirmed. The operative portion 
of the decree ran thus: 

“This Court doth in modification of the decree of 
-the lower -Gourt order and decree thatthe plaintiff 
pee eter No. 1) do recover from defendant -No..2 

respondent No, 3) alone the sum of Rs, 398-2-9, 
with interest thereon at 12 per cent. per annum from 
date of the plaint December 2, 1926) till date of 
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decree of the lower Oourt (February 25, 1928) and 
further interest on the aggregate sum at six per cent. 
perannum from February 25, 1928 till date of pay- 
ment and do also recover Rs, &8-3-0 being tbe costs of 
the lower Court. This Court doth further order and 
decree that appellants (defendants Nos. 3 and 4) be 
hereby exonerated without costs of the lower Court 
and that each party do bear his own costa of the 
appeal,” 

The present execution application against 
defendant No. 2 was made on August 
9, 1933 for attachment and sale of the 
immovable property of defendant No. 2. 
Defendant No. 2 pleaded that the applica- 
tion was barred by limitation the same 
having been filed more than three years 
from the date of the appellate decree namely 
October 21, 1929. But tne plaintiff con- 
tended in answer that application was not 
barred because it was only on June 
90,1933 he repaid by way of restitution 
the amouut which was deposited by defen- 
dants Nos. 3 and 4 and taken by him on 
furnishing security and in respect whereof 
full satisfaction was entered and under 
Art. 181, Lim. Act, the right accrued only 
on the date of the refund, This contention 
prevailed in the lower Appellate Court. 
The question is whether this contention 
is tenable. 


When a decree has been modified in 
appeal, it is superseded by the appellate 
decree; the only decree which is capable of 
execution is the appellate decree and the 
starting point for limitation is three years 
from tte date of the appellate decree as 
provided by Art, 102, Lim. Act. In this 
case, the decree of the first Oourt was 
against defendants Nos.2 to 4 but the 
appellate decree was only against defendant 
No, 2, the decree against defendants Nos, 3 
and 4 having been cet aside. From the 
operative portion of the appellate 
decree which has been already extracted 
above, it will be seen that the said decree 
orders and directs that the plaintiff do 
recover from defendant No. 2 a certain sum 
of money with interest. Thus, the Appel- 
late Court passed a fresh decree which 
prima facie is capable of execution. It is 
contended that Art. 181, Lim, Act, and not 


‘Art 182 should be applied in the present 


case. But it is only when Art. 182 canno; 


` be applied, Art. 151 will come into opera- 


tion. In Rameshwar Singh v, Honeshwar 
Singh (1) the Privy Council formulated the 
following test for the applicabilty of 


(1) 40 M LJ 1; 59Ind. Cas. 636; ALR 1921 P O 3l; 
481A 17;6P L J 1331 PL T731;19A L J 26; 
(1921)M W N 21; 330 L J 109; 23 0 W N 337; 13 L 
W 546; 23 Bom. L'R 721; 30 M L T 189 (P O), 
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Art. 182: 

“They are of opinion that when the Lim, Act 
of 1908 prescribes three years from the date of a 
decree or order asthe period within which it must 
be enforced, the language read with its context, 
refers only to an order or decree made in such a form 
as to render it capable in the circumstances of being 
enforced.” , 

It cannot therefore be said that the form 
of the appellate decree in this case is such 
as to render it incapable of being enforced. 
Again, in Kungiah Goundan & Co. v, 
. Nanjappa Rao (2) Benson and Bhashyam 
Ayyangar, JJ. observed at. p. 789 thus: 

“The true criterion in determining whether Art. 179 
(corresponding to Art. 182 of the present Act) or 
Art. 178 (corresponding to Art. 181) applies to a 
particular application is to ascertain whether any 
one of the six points of time specified in col. 3 
of Art. 179 is applicable to it and if none of them 
is applicable it is only then that Art, 178, will 


a l Bie 

med we are to apply this test, the second 
point of time indicated in Art. 182, namely, 
where there has been an appeal, the date 
of the final decree or order of the Appellate 
Court or the withdrawal of the appeal will 
certainly apply here. But, the contention 
urged is that there was already an order of 
satisfaction made on December 18, 1928 
and till that order is set aside and the 
money refunded, it will not be open to the 
plaintiff to apply for execution of the decree 
and therefore the appellate decree until 
the money is refunded, is incapable of ens 
forcement and Art. 181, will therefore 
govern the case. The effect of the decision 
of the Appellate Court is that the original 
decree is no longerin force and has been 
entirely superseded and with it the order 
of the full satisfaction entered on December 
18. The appellate decree exonerates defend- 
ants Nos. 3 and 4 entirely from liability 
and wipes out the original decree. The 
money realized in execution of the original 
decree against defendants Nos. 3 and 4 
could no longer be deemed to be money 
paid in satisfaction of the decree which has 
passed by the Appellate Oourt against de- 
_fendant No. 2 on October 21, 1929, On 
the passing of the latter decree, the obli- 
gation to refund the sum of money realized 
from defendants Nos.3 and 4 immediately 
arose and the security bond executed by 
the plaintiff in and by which he undertook 
to refund the said sum of money on the 
security of his immovable property became 
operative. There is no obligation on the 
part of the plaintiff to make restitution 
of any sum of money to defendant No, 2 
. nor could defendant No. 2 in virtue of the 
appellate decree call upon him to refund 
(2) 26 M 780 (789); 13 M L J 412, 
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any sum of money realized in execution 
of any wrong decree against him. As there- 
fore the sum of money realized ‘from de- 
fendants Nos. 3 and 4 in execution of the 
original decree could no longer he said 
to be moneys received in satisfaction of 
the decree against defendant No. 2 the 
right toexecute the appellate decree against 
defendant No. 2 arose on the date of the 
passing of the said decree, namely, Octo» 
ber 2i, 1929. The cases relied on by Mr. 
Desikan and also by the lower Court seem _ 
to meto be distinguishable, Mangamma 
Nayakuralu v. Ramdasapa (3), was the 
first case relied on with considerable eme 
phasis. In that case,a decree was passed 
by the first Court for a sum of money 
against the judgmentedebtor. In execution 
ofthe said decree, certain zamindari pro- 
perties were attached, In order to save.that 
property from being sold, the judgment. 
debtor paid the money and satisfaction of 
the decree was entered up and the execu- 
tion petition was dismissed, But the decree 
was modified in appeal by adding the words 
“excluding the zamindari” thus making it 
clear that the amount of the decree is not 
realizable from the zamindari property ; 
but the obligation of the. judgment-debtor 
to satisfy the decree amount was not inter- 
fered with. After the passing of the decree 
the judgment-debtor applied for refund of 
the amount paid by him by reason of 
the wrongfm] attachment of the zamindari 
property. An order of refund was made 
and after payment of the said sum of money 
the decree-hulder applied to execute the 
decree against the judgmentedebtor. Under 
such circumstances, the question arose 
whether Art. 181 or Art. 182, would apply. 
Odgers and Wallace, JJ. held that Art. 181 
and not Art. 182, would apply on the 
ground that the starting point for limitation 
could not be the date of the appellate 
decree because by virtue of the previous 
order of satisfaction it was incapable of 
execution on that date. Therefore by apply- 
ing the test formulated in Rnmeshwar Singh 
v. Homeshwar Singh (1), they were of the 
opinion that in the circumstances the dec 
ree must be held to be incapable of being 
enforced on the dateof the appellate dec- 
ree. Odgers, J. observes : . 

“A quite possible view is that down to 1918 the 


decree was in fact non-executable by the decree- 
holder as they had been paid in full,” 

Wallace, J. observed : 

“When the decree-holder in the present case got 
his final decree as amended by the High Court, the 
Ae 48 M L J 583; 88 Ind, Oas. 204; AI R 1925 Mad, 
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decree he had obtained in the lower Appellate Court 
was already satisfied and would remain satisfied 
unless the judgment-debtor chose to recover by 
appropriate proceedings the amount already paid. 
In my view, the decree-holder could not, at least 


until the judgment-debtor demanded restitution... 
apply for execution of the amended decree, Until ` 


then, it was not a decree capable of execution and 
Art. 182, would have no application. Art. 181, must 
therefore apply.” 

It is clear from these observations that 
the judgment-debtor, whose liability to 
satisfy the decree remained unaffected, did 
pay money in satisfaction of the decree and 
if was a proper payment in satisfaction 
thereof. Therefore it can be said that une 
less the judgment-debtor chose to recover 
the same by appropriate proceedings the 
decree must be deemed to havs been satis- 
fied and until the order of satisfaction is 
set aside, the decree would be incapable of 
enforcement. But the facts in this case are 
different. _ a 

Tha next case relied on is Ramiredi Vene 
kata Appa Rao v. China Agganna (4). The 
facts in that case are as follows : The plainte 
iffin that case obtained a mortgage decree 
and had the property sold on December 10, 
1898 ; butthe sale was set aside on October 
9, 1900, at the instance of the judgment: 
debtor. The purchaser applied for the re- 
fund of the purchase money on June 19, 
1901. The Court ordered the decree-holder 
to refund. On June <0, 1904, the decree- 
holder applied for execution. The learned 
Judges held that the application was not 
barred by limitation. The ground of the 
decision is thus stated by the learned 
Judges: 

“The decree-holder is not however bound to do 
anything except pay on demand ; s.315, Civil P. O. 
empowers the auction-purchaser to require repay- 
ment, but does not impose upon the decree-holder 
the duty of tendering the money as soon as the sale 
is set aside. Gan he then, so long as he holds the 
money, apply for another sale ? .So 
here the judgment-debtors’ action in getting the 
Sale set aside did not injure the decree-holder until 
he was compelled to refund the purchase money 
to the purchaser, and till then he had no right to 
call upon the judgment-debtor to pay his debt a 
second time. He could not resist the claim of the 
purchaser before the District Munsif and at the 
same time apply for execution of his decree against 
his judgment-debtor.” 

In this view, they applied Art, 178, Lim. 
Act, XV of 1877, observing that although 
there were undoubtedly difficulties in the 
way of excluding the case from the purview 
of Art. 179 of the said Lim. Act, they were 
not prepared to dissent from the two cases 
referred to, one of the Oalcutta High Court 
and the other of the Bombay High Court, 
which applied Art. 178, under similar cire 


(4) 30M-209; 17 M L J 194, 
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cumstances, as otherwise monstrous injus» 
tice would ensue. It will be seen that 
the case the learned Judges were dealing 
with was that of a sole judgment-debtor 


.whose property was sold and it may be 


argued that until the date of the order for 
refund, satisfaction againet the judgmente 
debtor could be deemed to be subsisting 
because the decree-holder was retaining in 
his hands the sale proceads of the judg- 
ment-debtor’s property. But the case here 
is different. However, with the respect to 
the learned Judges, the view taken in his 
ease does not commend itself to me to be 
sound. It will be seen that the moment 
the sale is set aside the obligation to 
refund the purchase money to the purchas 
per arose. The money in the hands of the 
decree-holder must be deemed to be money 
had and received to the use of the purchae 
ser which in equity he was bound to 
refund to the purchaser. The money there. 
fore could no longer be money realized 
from the property of the judgment-debtor 
by the fact of the sale having been set 
aside and the property of the judgment- 
debtor being restored to him. It ig not 
therefore possible to understand the obsere 
vations of the learned Judges when they 
observe that till the money was refunded the 
decreesholder had no right to call ihe judge 
ment-debtor to pay his debt a second time. 


It seems to me that the moment the sale is 


set aside, the order of satisfaction goes, the 
decree is capable of execution and the 
right to apply accrues from the date of the 
setting aside of the sale, and even if Art. 178 
applied, the right would bave accrued from 
October 9, 1900 and not on June 19, 1901, 
l am not able to understand what any 
question of damage has to do with the con- 
struction of Art. 178 or Art, 179, Lim, Act. 

Mr, Desikan also relied on the decision 
in Barojo Charcht v. Basudebbo Doss (5). 
The said decision only follows Ramireddi 
Venkata Appa Rao v. China Agganna (4) 
and is based on the theory.of damages. 
But these decisions do not apply to the 
facts of this case. The logical result of 
giving efiect to the contention of the rege 
pondent would be that he can by his own 
act or default indefinitely postpone the 
period of limitation for the execution of 
the decree. To put the matter concretely 
in this case by virtue of the security bond 
executed by the plaintiff, defendants Nos, 3 
and 4 may wait for 12 years and take 
proceedings to realize the amount to be re 


(5) A IR 1928 Mad. 152; 107 Ind, Oas. 653;I L T 40 
Mad. 11; (1928) M W N 83. 
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funded and the said prcceedings may take 
apy length of time before the amount is 
actually realized and all this time the 
decree against defendant No. 2 must be 
deemed to be alive, a result whick ought 
not to be allowed unlessthere is a compel- 
ling provision of Jaw to do so and I have 
not been shown any. J am therefore of the 
Opinion that Art. 1&2, is applicable and the 
execution application is barred by limita- 
tion. I may observe that the respondent's 
Counsel did not seek to support the judg- 
ment of the lower Court on the ground 
that the execution application in question 
is a continuation of the prior execution 
application, I therefore reverse the decie 
sion of the lower Appellate Court and rese 
tore that of the District Munsif with costs 
throughout. Leave to appeal refused. 


ND. Decision reversed. 


. PATNA HIGH COURT 
Appeal No. 28 of 1937 
March 13, 1939 
Monamap Noor, J. 
GOKUL BIHARI DAS—APPELLANT 
VvETSUS 
KALANDI SENDA AND orHERs— 
RESPONDENTS 

Mortgage — In execution of mortgage decree, mort- 
gaged property sold and purchased by mortgagee 
decree-holder—Sale subsequently set aside under Civil 
Procedure Code (Act V of 1908), 0. XXI, r. 89— 
Mortgagee, if can be allowed to re-sell property for 
any amount which he left out inadvertently at time of 
execution. ; 

Where in execution of amortgage decree, the 
mortgaged property issold, the mortgage lien comes 
to an end. en the sale issubsequently set 
aside under O. XXI, r. 89, Oivil P, O., the lien is not 
revived and the ‘mortgagee decree-holder even if he 
is auction-purchaser cannot re-sell the property to 
recover any amount leit out by him inadvertently at 
the time of execution. Piecemeal execution of mort- 
gago- decree cannot be allowed, a 


A. from the appellate order of the Dis- 
trict Judge, Cuttack, dated August 31, 1936. 


Mr, B. K. Ray, for the Appellant. 
Messrs. B. K. Das, C. M. Acharjya and 
H. Mahapatra, for the Respondents. 


Judgment.— This is a miscellaneous 
second appeal arising out of an execution 
proceeding. The facts are these. The res- 
pondents had obtained a mortgage decree 
against the appellant and in execution of it 
the mortgaged property was sold and pur- 
chased by the decree-holders. The morts 
gagor, the appellant, got the sale set aside 
by making a deposit under O. XXI, r. +9, 
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Civil P,O. Thereafter, the decree-holders, 
respondents, discovered that tke interest 
awarded to them in the mortgage suit was 
inadvertently omitted from the execution. 
The learned District Judge has made a 
mistake in stating that the cost decreed 
was omitted. However, the decree-holders 
wanted to execute the decree again as a 
money decree for the amount omitted from 
the previous execution. As no personal 
decree had been obtsined by them against 
the mortgagor, the petition was disallowed. 
They then filed the presant petition for- 
execution for sale of the mortgaged pro» 
perty for the realisation of the amount 
omitted from the previous execution. The 
judgment-debtor objected and the learned 
Munsif of Balasore allowed the objection 
on ths ground that the decree-holders hav- 
ing omitted toinclude this portion of the 
decree in the previous petition for execution 
were not entitled to sell the mortgaged 
property over again for its realization. On 
appeal by the decree-holders, the learned 
District Judge ordered the execution to 
proceed. The judgment-debtor has pre- 
ferred this second appeal. 

In my opinion the view taken by the 
learned District Judge is erroneous and his 
order must be set aside, After the morte 
gaged properties had been sold in-execus 
tion of a mortgage decree the mortgage 
lien came to an end and the decree was 
satisfied, Thereafter, the mortgaged pro- 
perty cannot be sold again, Ft is true that 
the principle of O. II, r., 2, Civil P. C., is 
not applicable to execution cases, but in 
my opinion higher principles, as stated 
above, are involved. By setting aside ofa 
sale under O. XXI, r. 89, Civil P. O., which 
strictly speaking is a matter between the 
auction-purchaser and the judgment-debtor 
and in which the decree-holder is not 
concerned, the mortgage lien over that 
property is not revived. The sale is set 
aside because the amount for which the 
property was sold has been paid up. When 
the order of the Oourt for sale has been 
carried out, the mortgagee is only entitled. 
to money, the sale proceeds, It is 
immaterial to him whether he is paid out 
of the actual sale proceeds or out of the 
money deposited by the judgment-debtor 
within the time allowed by ‘law. The law 
has provided for compensation to tha 
auction-purchaser who is deprived of a right 
which he acquired from bidding at the 
sale of the property and no compensation 
tothe decree-holder as he is not affected 
by the setting aside of the sale.. It is of 
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no consequence if, as in the present case, 
the auction-purchaser was the decree-holder 
himself:- His right as decree-holder came 
to an end after the sale and tke decree 
stcod satisfied. I do nct think be can be 
allowed to re-sell the property for any 
amount which Le inadvertently left out at 
the time of the execution. To allow this 
will be to allow piecemeal execution of a 
mortgage decree. I allow this appeal with 
costs throughout, set aside the order of the 
learned District Judge and restore that of 
the learned Munsif. 
D, Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No, 259 of 1939 
“ October 30, 1939 
Davis, J. O. anp Weston, J. 
EMPEROR 
VETSUS 
Haji SULLEMAN YUSIF KUMBHAR 
OPPONENT 

Criminal Procedure Code (Act V of 1898), aa, 143, 
133—S. 143 is supplementary to sections preceding 
it—It applies to proceedings subsequent to actions 
under s. 133 and not to ‘ original proceedings. 

In order that action can be taken under a. 143, 
Oriminal P. O., the nuisance must be “a public 
nuisance, as defined in the I. P. O., or any special 
or local law,” butthat does not, exclude the con- 
clusion that the nuisance, repetition of which may 
be forbidden under s. 143, Oriminal P. O., must be a 
nuisances which has been made a subject of action 
under a. 133 and the following sections, In short, 
s. 143, Criminal P. O., does not apply, to what may 
be called “ original proceedings,’ but applies only 
to subsequent proceedings when a nuisance has been 
made the subject of inquiry and adjudication under, 
the sections which precede it. Therefore, s. 143 
Criminal P, O., does not stand alone but is sup- 
plementary to the sections which precede it, 


Or. Ref. made by the District Magistrate, 
Thar Parkar, 


Mr. Pariabrat D. Punwani The Advo- 
cate-General, for the Orown. 
Mr. Hardayal Hardy, for the Opponent. 


Davis, J.C.—This is a reference by the 
learned District Magistrate of Thar Parkar 
récommending that an order purported to 
have been passed by ‘the Suh-Divisional 
Magistrate, Mirpurkhas prohibiting the 
“slaughtering or cooking or eating cows in 
the open within 190 yards of the Mukam” 
on the ground that such conduct, slaugh- 
tering, cooking or eating of cows caused 
annoyance tothe Hindu inhabitants of the 
town should be set aside. The learned 
District Magistrate is of the opinion that 
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s. 143, Criminal P. O. applies to a case where 
there has been action under s, 133, Orimi- 
nal P, C., and an order under one of the 
following sections, tbat in effect s. 143, 
Criminal P. O. is a provision supplementary 
to s. 133, Criminal P. O, and the following 
sections, and is not intended to apply, as 
this Magistrate has applied it to what 
might be ealled “original proceedings.” 
8.143, Oriminal P. © is very wide in its 
terms, and itis true, as the learned Magis» 
‘trate in his report to the District Magis» 
trate points out, that it relates only to a 
“nuisance as defined in the I, P.O., or 
any special or local law,” and this denie 
nition, the learned Magistrate says, is wider 
than the definition of “nuisance” contained 
in a, 133, Criminal P. C. That may or may 
not be the case. It might, for instance, be 
that s. 133, Criminal P. O. is wider in its 
terms than s. 143, Criminal P, C, and that 
a “nuisance” falling within the provisions of 
s, 133, Criminal P. O. might not bea “pub- 
lic nuisance’ within the provisions of 
s 143, Criminal P. O. But we do not think 
that this differenze in the wording of the two 
sections is any way conclusive, for, it does 
not appear to us that s, 143, Criminal P, O. 
was intended to introduce into the Chapter 
powers for a Magistrate without any inquiry 
other than an inquiry required by the 
general principle that no man should ba 
condemned,unheard, to pass an order pro- 
hibiting the repetition or continuance of 
the public nuisance. 

We think the words “repeat or con- 
tinue’ imply that something has gone be- 
fore. A nuisance if repeated, it would 
appear to us, only after it has first o.1ce 
been committed, and although the word 
“continue ’ is not so clear ina its implications, 
nevertheless read after the word ‘‘repeat” 
it suggests that the nuisance continued is 
cne that has at some previous time existed; 
and that in order that any action can be 
taken under this Chapter as regards a nuis- 
ance, proceeding must start under e. 123, 
Oriminal P. C, That is the first section in 
the Obapter headed “Public Nuisances” 
and makes provision for a conditional order. 
It ig then open to the person against whom 
the order is made to appear before the 
Magistrate and show cause as to why the 
order should be set aside or ask for tke 
Appointment of a jury, or it is open 
to him to comply with the order, If he 
doas not comply with the order, if he does 
not appear to show cause or apply for the 
appointment ofa jury under s. 135, Oriminal 
P. O. then under s, 136 Criminal P. O. 
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the order may be made absolute, If 
he does appear and show cause, the Magis- 
trate, if he is satisfied that his order is not 
reasonable and proper, should take no 
further proceedings, and if he is not so 
satisfied, he can order his conditional order 
to be made absolute. Section 138, Criminal 
P. O. relates tothe appointment of a jury, 
„and s, 139, Criminal P. O., relates again to 
the makingof the order absolute subject to 
to modifications in certain cases; and s. 140, 
Oriminal P. ©., relates to orders made 
absolute under ss. 136, 137 or 139, Criminal 
P.C., and enables a Magistrate to reqnire 
the person committing the nuisance to 
abate it. But in none of these 
sections is there any provision as to how 
long the order passed sball remain in 
force, and it might be argued that once a 
nuisance has been abated, then the order is 
Satisfied, and if the nuisance is repeated, 
then, but for s. 143, Criminal P, O., fresh 
proceedings would have to be taken under 
8. 133, Oriminal P. O., and the following 
sections. 


Any such argument is however now exe 
eluded by the provisions of e. 143, Oriminal 
P. O., which expressly confers upon Magis- 
trates Powers to prevent a repetition or 
continuance of a public nuisance. It ig 
true that in order thataction can be taken 
under s, 143, Oriminal r”. O., the nuisance 
must be “a public nuisance, as defined 
in the I, P. O. or any special or local 
law,” but that does not, in our opinion, 
exclude the conclusion that the nuisance, 
repetition of which may be forbidden under 
s 143, Criminal P. O, must be a nuisance 
which has been made a subject of action 
under s. 133 and the following sections, 
In short, s. 143, Oriminal P. O,, does not 
apply, as is the opinion of*the learned 
Magistrate, to what he calls “original pro- 
céedings,” but applies only to subsequent 
proceedings when a nuisance has been 
made the subject of inquiry ond adjudi- 
caticn under the sections which precede it. 
We think therefore that s. 143, Oriminal 
P. O. does not stand alone but is supple- 
mentary to the sections which precede it, 
and we think therefore the reference of 
the learned District Magistrate must be 
accepted and that the order of the Sub- 
Divisional Magistrate of Mirpurkhas dated 
June 3,1939, which is the subject of this 
reference, should be quashed. It will be 
of course,open to the learned Magistrate, 
if he tLinks proper, to treat the application 
upon which these proceedings started, as 
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an application under s. 133, Oriminal Pec. 
and act accordingly, Order accordin gly. 


D. Reference accepted. 


CALCUTTA KIGH COURT 
Criminal Revision No. 1188 of 1939 
April 4, 1940 
BARTLEY AND Longe, JJ. 

Sheikh KHODA. BUX AND OTSERS 
— PETITIONERS 
VETSUS 
MOZAHARUL HAQU ann OTSERS— 
Opposite Party 

Criminal Procedure Code (Aet V of 1898), s. 147 
—After preliminary investigation Magistrate finding 
apprehension of breach of peace—Whether can 
institute proceedings under s. 147—S. 147 (2), scope 
of —Interloeutory order prohibiting interference with 
existing rights pending decision, legality. ee 

Where the Magistrate to-whom an application 
under s. 147, Oriminal P. O., is made, holds after 
some preliminary investigation that there is _ an 
apprehension of breach of peace, he oan direct 
proceedings tobe drawn up under s. 147. 

Section 147 (2) contemplates a final order made 
after due inquiry inthe manner provided for by 
that section and does not justify an interlocutory 
order prohibiting interference with existing rights 
pending decision in the matter. 


Mr, Sudhansu Sekhar Mukherjee for the 
Petitioner. 


Mr. M, Serajuddin Ahmad, for the Op- 
posite Parties Nos. 1 and 2. 


Bartley, J.—This rule was issued on the 
District Magistrate of Malda and the oppo- 
site party to show cause why certain pro- 
ceding under s.147, Criminal P. C., pends 
ing against the second party in the Court 
of the Sub-Divisional Officer of the Malda 
should not be quashed or such other or 
further orders should not be made as to 
this Court might seem fit and proper. It 
appears that there was a dispute between 
the parties regarding a certain piece of 
land alleged by one side to be a public 
village path, Upon an allegation that this 
path had been obstructed and converted 
into a private property a petition was made 
to the Magistrate for investigation and 
action. After some preliminary investiga- 
tion the Magistrate holding that the path 
in question had been obstructed and that 
there was an apprehension of breach of 
peace directed prcceedings to be drawn up 
under s. 147, Criminal P.C., and further 
passed an order purporting to be 
made under s, 147 (2), Oriminal P. O. 
prohibiting the second party from inferfer- 
ing with the right of the first party until ` 
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the matter was finally decided. In so far 
as the rule is directed to the quashing of the 
entire proceedings it must be discharged. 
Upon the findings of the learned Magistrate 
he undoubtedly had jurisdiction to institute 
such proceedings. It is clear however that 
the order purporting to be made under 
s. li? (2}, Criminal P. O., prohibiting 
interference with the existing rights pend- 
ing decision in the matter is not a legal 
order. Section 147 (2) contemplates a final 
order made after due inquiry in the manner 
provided for by that section and does not 
justify an interlocutory order of the nature 
actually made by the learned Magistrate. 
In the result the rule must be made ab- 
solute tothe extent that the portion of the 
learned Magistrate’s order prohibiting in» 
terferenca with the rights of the first party 
until final decision is set aside. The pro- 
ceedings as originally initiated will stand 
and the learned Magistrate will proceed to 
decide the question before him in the man- 
ner provided by law. Should it appear to 
him to be necessary to pass an ad interim 
order of any kind he may do so in the 
manner provided by s. 145 cl. 4, proviso 2. 
Criminal P. O. In the result the rule is 
made absolute to the extent indicated above, 


Lodge, J.—I agree, 


`- D. Order accordingly. 





PATNA HIGH COURT 

Appeal No. 146 of 1938 
April 25, 1939 

JAMES AND ROWLAND, JJ. 

SRI KANT LALL—APPELLANT 
VETIUS 
RAM BHAJAN SINGH AND otagrs 

— RegponpENTs 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 66—Sale of mahal must be held village by village— 
Valuation village by village, as given by judgment- 
debtor, should be inserted in sale proclamation— 
Valuation should not be altered by decree-holder— 
Proclamation of sale need not be made in every 
village. 

When the sale is held it must be held village by 
Village and not in one block; and it is proper that 
in preparation for this the valuation village by 
Village given by the judgment-debtor should be 
inserted in the sale proclamation, The sale mustbe 
held village by village; but werethe sale is of a 
single mahal itfor purposes of sale under O. XXI, 
r. 66 must be broken up into lots. It is proper that 
in preparation for this the valuation village by 
Village by the judgment-debtor should be inserted 
inthe sale proclamation. This valuation has to be 
inserted as given by the judgment-debtor and must 
not be altered or corrected by the decree-holders before 
insertion. 
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A. from an original order of Sub-Judges 
Gaya, dated June 11, 1938, 


Messrs. Rai Gurusaran Prasad, Rai Paras 
aoe and kaj Kishore, for the Appele 
ant. 

Mr. L K. Jha, N. K. Prasad II and 
K. N. Varma, for the Respondents. 


James, J.—This is an appeal by one 
of the judgment-debtors from the order of 
the Subordinate Judge of Gaya in ezecution 
proceedings. The decree under execution 
isa final decreein a mortgage suit. The 
mortgaged property consists of an estate 
contained in forty-eight villages which was 
comparatively recently constituted a sepase 
rate mahal by ceollectorate partition. 
When the sale proclamation was being 
prepared, one of the judgment-debtors, 
Shama Kant Lal, put in separate valuation 
of each village for inclusion in the sale 
proclamation as the judgment debtors’ 
valuation; but the decree-holder objected 
and the Subordinate Judge decided in the 
end that a single sum should be stated as 
the valuation of the whole estate. After 
this objection had been disposed of, and 
another sale proclamation issued, the 
brother of judgment-debtor No. 1, Sri 
Kant Lal, took the same objection, which 
has again been overruled by the Subordi- 
nate Judge, He also objected that the sale 
proclamation ought to have been published 
in each village affected by the decree. 
The villages lie in Thanas Sherghati, Baras 
chati and Aurangabad. Sale proclamation 
was published io nine villages in Sherghati, 
in six Villages in Barachati and in one 
Village in Aurangabad. The Subordinate 
Judge held that there had been sufficient 
local publication. Mr, Rai Gurusaran 
Prasad on, behalf of the appellant does 
not now:-contend that there ought to 
have beén:a separate sale proclamation 
published in each village affected; but 
he argues that the valuation given by 
the judgment-debtor ought to have been 
inserted in the sale proclamation, giving a 
separate valuation for each village; and that 
the sale ought to be held village by village 
and not of the mahal in one single block, 
Mr. L. K. Jha suggests on behalf of the 
decree-holders that these objections can no 
longer be raised because the matter is 
made ves judicata by the decision of the 
Subordina‘e Judgein the objection prefere 
red by Sham Kant Lal. 

Whatever may have been decided by 
the Subordinate Judge onthe objection 
preferred by Sham Kant Lal, the fact 
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remains. that he has to insert in the sale 
proclamation under O, XXI, r. 66 the 
valuation given by the judgment-debtcr. 
This valuation has to be inserted as given 
by the judgmentedebtor and must not be 
altered or corrected by the decree-bholders 
before‘insertion. Mr. L. K. Jha on behalf 
of the decree-holders suggests that the 
application’ of Sri Kant Lal is imperfect 
because if was not accompanied by a 
eeparate valuation for the sale proclama= 
tion; but the valuation put forward by 
Sham Kant Lal was already on the record 
and he was entitled to press for its in- 
gertion in the sale proclamation. When 
the sale is held it must be held village 
by village and not in one block; and it is 
proper that in preparation for this the 
Valuation village by village given by the 
judgment-debtor should be inserted in the 
gale proclamation. The sale must be held 
Village by village; but thisis the sale of 
@ single mahal which for purposes of sale 
must be broken up into lots. It does not 
follow that there is any necessity to make 
proclamation of sale in every village 
affected; and the publication of the kind 
which was found to have been made by the 
order now under appeal may be regarded as 
sufficient publication, if it should be neces- 
gary again toissuethe sale proclamation. 
The . appeal partly succeeds and partly 
fails and each party may bear his own costs 
in this Oourt. , 


-e Rowland, J.—I agree, 
D Appeal partiy allowed. 


P 


CALCUTTA HIGH COURT. 
Civil Rule No, 1672 of 1938 
April $, 1940 
B. K. MUKHERJEA AND MOHAMAD 
AxRam, JJ. 
'BEPIN CHANDRA GHOSH—Petitionzer 
; VETSUS : 
M AHIM OHANDRA ROY, AND otaErs— 


OpposiTz PARTY, 

ı Bengal Tenancy Act (VIII of 1885), s. 26-F— Re- 
pealed by Act VI of 1938)—Application for pre- 
emption when 8,28-F was operative—Section repealed 
before actual dectston—Act VI of 1938, held was not 
retrospective and did not affect decision —- Inter- 
pretation of Statutes — Bengal General Clauses Act 
(I of 1899), s. 8. 

When the Legislature alters the rights of the 
parties by taking away or conferring any right, its 
enactment, unless in. clear terms be applied to 
pénding actions does not affect them. 

: Fhe application for pre-emption. was made at a 
time when £. 26-F, Ben. Ten, Act, was operative, Tha 
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section was repealed much later and some time before 
the actual decision was made. j 

Held, that neither the language of the new enact- 
ment nor the primary object for which it was passed 
furnished any indication that the Legislature intended 
to give a retrospective operation to the new Act 
within the meaning of s. 8, Ben. General Olauses Act 
go as to affect suits or proceedings already pending 
at thattime. The decision therefore was valid. 


C. Rule issued from an order of the 
Second Munsif, Kishoregunj (Mymensingh), 
dated August 30, 1938, F 


Messrs, Dinesh Chandra Roy and Prakash 
Chandra Pakrashi, for the Petitioner. 


Messrs. Hemendra Kumar Das and 
Chandra Nath Mukherji, for the Opposite 
Party. 


B. K. Mukherjea, J.—This rule was. 
obtained on an application under s, 115, 
Oivil P, ©., and is directed against an order 
cf the Munsif, Second Court, Kishoregunj, 
dated August, 30, 1938, passed in a pros 
ceeding under s. 26-F, Ben. Ten. Act. The 
facts lie within a very short compass and 
are for the most part undisputed. The peti- 
tioner before us was a purchaser of two 
occupancy holdings by a kabala dated 
December 17, 1937. Notice of this sale was 
served upon the landlord on February 1h, 
1938, and on April 11, following. the land- 
lord started a proceeding for pre-emption 
under s. 26-F, Bev, Ten. Act, with regard 
to one of the holdings. It is not disputed 
that the necessary deposits were made and 
all the conditions laid down in that section 
fulfilled and the learned Munsif allowed the 
application of the landlord by his order 
dated August 30, 1938. 

The propriety of this order has been 
challenged by Mr. Pakrashi who appears 
before us for the purchaser petitioner, on 
the ground that as on the date of the order, 


- B, 26-F, Ben. Ten, Act, was already re- 


pealed by Act VI of 1938, the Munsif had 
LO jurisdiction to make the order. -We do 
not think that thére is any substance in this 
contention. It is a settled canon of cons 
struction that when the Legislature alters 
the rights of the parties by taking away or 
conferring any right, its enactment, unless 
in clear terms be applied to pending actiotis 
does not affect them. The same principle 
is embodied ins, 8 Ben. General Clauses 
Act (Act I of 1899) which lays down that- — 

“where this Act, or any Bengal Act made after 
the commencement of this Act repeals any enactment 
hitherto made or hereafter to be made, then, unless 
& different intention appears, the repeal shall not 
.. o.. (C) affect any right, privilege, obligation or 
liability acquired, accrued or incurred under any 
enactment so repealed, or.....(¢) affect any in: 
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vestigation, legal proceeding or remedy, in respect 
of any such right, privilege, obligation, liability, 
penalty, forfeiture or punishment as aforesaid.” 

In this case, the application for pra- 
emption was made ata time whens, 26-F, 
Ben. Ten, Act, was operative, and the 
changes which have been relied upon by 
the learned Advocate for the petitioner were 
introduced much later and some time before 
the actual decision was made, Neither the 
language of the new enactment nor the 
primary object for which it was passed fur- 
nishes any indication that the Legislature 
intended to give a retrospective operation 
to the new Act so as to affect suits or pro- 
ceedings already pending at that time, The 
Oourt undoubtedly had jurisdiction to enter- 
fain the application at the time the appli- 
cation was made and as has been said by 
the Judicial Committee in Keshoram Poddar 
v. Nundo Lal Mullick (i), the material 
time is when the parties begin to move 
under an Act, the rest is merely the works 
ing out of the application. Weare of opi- 
nion therefore that the Munsif had juris- 
diction to make the order under s. 26-F 
which he made and this rule must stand 
discharged with costs, hearing fee being 
assessed at one gold mohur. 


Mohamad Akram, J.—I agree. 


D. Rule discharged. 

(1) 54 I A 152; 101 Ind. Cas. 38; AI R 1927P 0 97; 
54 O 508; (1927) M W N 540; 52 M L J 655; 310 W 
Poy 29 Bom. L R 868; 388 M L T 95; 26 L W 435 
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between them and futher the question of their iù- 
dividual interest in the entire khata allotted . to 
them was not material for the distribution of the 
mahal into one or more divisions as claimed by 
the applicants to partition. Such is suit by the 
plaintiff is not barred by the provisions of s. 233 
(k), U. P. Land Revenue Act. [p. 363, col. 2; p, 364, 
col. 1,] 
[Case-law reviewed. 


J ad B 
S. C. A. against the order of the the Oivil 
Judge of Sultanpur, dated October J, 1936, 


Mr, P. N. Chaudhry, for the Appellant, 
Mr. Haider Husain, for the Respondent. 


Radha Krishna, J.—‘September 13, 
1939).—This is the defendant’s appeal 
arising out of a suit for a declaration 
filed by the plaintiff that he was a joint 
owner to the extent of a half share in 
Khata No. 4, patti Daryao Singh, 
Thok Adhar Singh situated in village 
Maniarpur, 

The following pedigree will elucidate the 
facts :— 

a oa SINGH 


Second wife 


| 
First wife 
Ohauharje Singh 


Sheo Ratan Singh 


Hanwant Singh 
(plaintiff.) 


| 
Ran Bahadur 
Singh 


Rameshwar Singh 
(defendant.) : 


The trial Court dismissed the suit, but 
it was decreed by the lower Appellate 
Court, 

The property in suit has been held to 
be the ancestral property of the parties 
and it is admitted that had it not been 
for a revenue partition in 1886 the plain» 
tiff would have been entitled to his share 
in the property in dispute. The chief de- 
fence on behalf of the defendant was that 
the khata in dispute had been allotted 
exclusively tothe defendant and the plain- 
tif had been allotted other plots. The 
Court below has found that there is noth- 
ing to prove that the plaintiff had been 
allotted other plots ia the village in dis- 
pute in lieu of his share in the ancestral 
property. On the finding that the property 
was ancestral and the partition of 1886 
did not affect the rights of the plaintiff 
inasmuch as both the parties were in 
partition suit arrayed on the same side 
the Oourt below decreed the suit for a 
declaration that he is a co-sharer in the 
khata in suit, He did not, however, de- 
termine -the exact share of the plaintiff 
which he said would be determined when 
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any of the: two parties asked for parti- 
tion. 

In second appeal before me on behalf 
of the defendant-appellant it is contended 
tbat the effect of the partition of 1886 at 
which a chitiht in respect ofthe khata in 
dispute was prepared exclusively in his 
name was to destroy all the antecedent 
rights of the plaintiff and the present 
suit in the Civil Court is barred by the 
provisions of s. 233 (k) of the Land 
Revenue Act. The question is as to what 
is the effect of a revenue partition on 
the rights of a cosharer as against an- 
other between whom there was no con- 
test and who were in tbe partition case 
arrayed on the same side. 

The point involved for decision in this 
case is a very complicated one on which 
there has been a good deal of difference 
of. opinion between the Hon'ble Judges of 
this Court. 
some of the decision of this Court. 

In Baij Nath Singh v, Bahadur Singh (2 
O. W. N., 872) (1), Wazir Hasan, A. J. O, 
(later Sir Wazir Hasan, O. J., Oudh Ohief 
Oourt) in discussing the plea relating to 
the provisions of Ohap. VII of the U, P. 
Land Revenue Act, 1901, and s. 233 (k) 
of the same Act observed as follons at 
p. &&2* :— 

“To my mind it is wholly immaterial as to 
which of the co-sharers of the village were the 
applicants and which were arrayed on the opposite 
side. The very nature of a claim for partition 
amongst all the co-sharers involves an inquiry 
into the share of every one of them whether the 


claim is made in a Revenue Court or in a Oivil 
Court.” 

After discussing the relevant sections of 
the U, P. Land Revenue Act he observed 
further as follows :— 

“Thus the law clearly imposes a duty upon each 
co-sharer to put forward any ground of claim or 
defence involving a question of proprietary title 
in the matter of the partition of the mahal,” 


and ultimately gave effect to the plea 
bcth under the general law relating to the 
rule of res judicata and s. 233 (k) of the 
Land Revenue Act. - 
| In Phuljhari v. Har Prasad (3 O. W.N, 
181) (2), on the authority of an Allahabad 
case Lal Behari v. Mst. Parkali Kunwar 
(1. L. R. 42 All, 309, (3), it was held by the 
late Mr, Justice Raza that where in 
partition prcceedings no question of title 
(1) 20 WN 872;-91 Ind. Oas. 583; 1201 J 
571; LR 6 A (O)101; AIR 1926 Oudh 101, 


(2) 3 OWN 181; 93 Ind, Oas. 378; A I 
Oudh 338; 13 O L J 548, 9 tae 


(3) 42 A 309; 55 Ind. Cas, 22: 18 A L J 110: 
P LR (A) 50; AIR 1920 All. 91. ae 


*Page of 20 W N—[Ed.,] 
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as between the parties is raised and in 
his suit the plaintiff does not seek to 
alter the constitution of the mahal as 
found by the revenue authorities the .suit 
is not barred by the provision of s. 233 (k) 
of the Land Revenue Act. In this case 
the chitthi was framed in the name of two 
co-sharers jointly, tte one sued the other 
that the name of that other was wrongly 
and fictiticusly entered in the chitthi. In 
this case the learned Judge distinguished 
the earlier decision in Baij Nath Singh 
v. Bahadur Singh (20. W. N., p. 872) (1). 

In Chandra Bali v. Drigpal Singh (7 O. 
W. N. 1106) (4), a Bench consisting of the. 
late Mr. Justice Raza and Mr. Justice 
Pullan took the view that where the con- 
testing parties in the Civil Court had one 
mahal allotted to them jointly iu the 
Revenue Court and in the eivil suit no 
attempt was made to interfere with any 
distribution of shares made by the Revenue 
Court but all that the plaintiffs asked was 
a determination of their own proprietary 
title as against that of the defendants 
who they said bad norights in the mahal 
against themselves, tbe suit was not barred 
by s. 233 (k) of the Land Revenue Act, 
Mst. Phuljhari’s case (2), was ap- 
proved. 

It is to be noticed that the present case 
is a converse of the cases in3O. W. N. 
181 (2) and70. W. N. 1106 (4). In the 
present case the chittht was prepared in 
the name of one co-applicant omitting the 
name of the cther who admittedly was a 
co-sharer with the other. In the two cases 
mentioned above the parties to the suit 
had been allotted undivided shares in the 
joint mahal. Baij Nath Singh's case (in 2 
O. W, N. 872) (1), was distinguished in the 
above two cases. 

In Bajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh (9 O. W.N., 488) (5), Sir Wazir 
Hasan, O. J. relied strongly upon the deci- 
sion in Baij Nath Singh v, Bahadur Singh 
(20, W. N , 872) (1). In this case at p. 505* 
he expressed the view that the case in 
(30. W. N. 181) (2), had been wrongly 
decided and proposed that it should be 
overruled. The late Mr, Justice Raza was 
of opinion that the question involved in 
Phuljhari's case (2) and Chandra Bali's case 
(4), did not arise on the facts of the Ful 


(4) 7 O WN 1106; 129 Ind. Oas. 173; AIR 1931 
Oudh 21; Ind. Rul. (1931) Oudh 93; 14 RD 669;L 
R 11 A (O) 385 Rev. 

(5) 9 OW N 4&; 137 Ind. Oas. 606; A IR 1932 
Oudh 199; Ind. Rul. (1932) Oudh 243; 16 R D 246; L 
R13 A (O) 246: FB), 

*Page f 90 W N-E] ~- ~ 
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Bench cass and they should not be over- 
ruled. .He was of opinion that the exposi» 
tion of law in those cases was a correct 
exposition of law on the subject, i. e., 
where the parties are on the same side 
in partition proceedings and no question 
arises between them as to their respective 
title or shares, the subsequent suit in the 
Civil Gourt between them against the 
entries made in the partition is maintain- 
able. Bisheshwar Nath, J. (later Sir 
Bisheshwar Nath, O. J.) abstained from 
expressing any opinion as regards these 
two decisions, 

The Full Bench case of this Court è. e., 
Bajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh, (5), went up in appeal to 
their Lordships of the Judicial Committee, 
who upheld the view of this Court to the 
effect that the suit was barred by the 
provisions of s, 233 (k) of the Land Revenue 
Act. Vide Rai Bajrang Bahadur Singh v. 
Rat Bent Madho Bakhsh Singh 1938 Oadh 
Weekly Notes, 606) (6). Their Lordships, 
however, dissented from the view of the 
learned Chief Judge, who presided over the 
Full Bench, that cl. (k) did not bar the 
plaintiffs’ suit upon the definition of ‘pars 
tition’ contained in s, 103 of the Act, and 
disagreed with the view of the learned 
Chief Judge on the application ofthe rule 
of res judicata and observed that to ap» 


proach the construction of s. 233 of the. 


Land Revenue Act by first forming a 
view upon the disputed question of res 
judicata was a mistake in method, and 
agreeing with Raza and Srivastava, Jd., 
the other members of the Faull Bench, 
held that the principle of res judicata 
did not apply to the case, Their Lord- 
ships of the Judicial Committee on the 
definition of the word “partition”, occurr- 
ing in s, 106 of the Land Revenue Act, ob» 
served as follows :— . 

“For the purposes of the Act it is not possible 
to say on the strength of the definition that 
“partition” means nothing more than the re- 
arrangement of the land into units of area. It 
imports and includes that rights in these units 
are distributed among the sharers.......... «When 
8, 106 states that a makal is divided into two or 
more portions each consisting of one or more 
shares, it refers to distribution among the sharers 
according to their right not merely to a division of 
the land into units of area,” 

It has been contended by the learned 
Oounsel for the appellant that the view 
of their Lordships of the Judicial Oom- 

(6) 1938 O W N 608; 175 Ind. Oas. 775; 1938 O L 
R 321; 1938 A LR 558 11RPO1%; 4B R713; 
A IR 1938 P 0210; 1988 RD 608; Oar AL J 
786; 13 Luck. 508; (1938) 2M L J536 6BOL J 
193; 32 SLR 845;65 I A 314(P 0). 
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mittee as to the meaning of the word 
“partition” shakes the soundness of Phul- 
ghar's (2) and Chandra Bali's cases (4). 

Before the decision of their Lordships 
of the Judicial Committee the matter had 
come up again before a Bench of the 
Chief Court in Raj Rajeshwari Kuar v. 
Jang Bakadur Singh (10 O. W. N., 958, (7), 
consisting of the late Mr. Justice Smith 
and Mr. Justice Alisop, who followed Phul- 
jhare's (2) and Chandra Bali's case (4), men- 
tioned above and observed that in their 
opinions these rulings had not been over- 
ruled by the Full Bench decision in Bajrang 
Bahadur Singh's case reported in (90. W. 
N. p. 488 (5). The learned Judges express 
ed the opinion that in a case where the 
object was not to disturb the mahals 
that were formed in the partition but 
was mərely to decide the rights inter se 
between the plaintif and the defendant 
Within those mahals, the suit was not 
barred by the provisions of s. 233 (k) of 
the Land Revenue Act, 

In Kamta Singh v. Rudra Pratap Singh 
(10 O. W. N., 1125), (8), another Fall Bench 
case, Sir Wazir Hasan, ©. J. again 
adhered to his view in the former Full 
Bench case and observed as follows :— 

“It follows that the applicants and the co- 
sharers to whom the proclamation is issued con- 
stitute the entire body of co-sharers of the mahal 
proposed to be partitioned. It may so happen that 
there is no controversy amongst the applicants as 
to the extent of the share of each of them. It 
may also happen that the other recorded co- 
sharers in the mahal have no objection as to the 
extent of their shares inter se or as to the extent 
of the shares cf the applicants inter se. Still in 
making the partition the Collector shall have to 
determine the share of each co-sharer, that is to 
say, the applicants and the objectors all 
alike.” 

As regards Phuljhkari’s (2) aad Chandra 
Bali's cases (4), he said that he had noth» 
ing more to say than what he had 
already said in his judgment in Bajrang 
Bahadur Singh's case (8). The late Mr. 
Justice Raza again expressed the view 
that he still adhered to the opinion ex- 
pressed by him in those cases. Mr. 
Justice Srivastava abstained from expres- 
sing any Opinion about these two cases. 
In view of the conflict of opinion referred 
to above I consider it proper to refer the 
following question of law forthe decision 
of a Full Bench of this Court under the 


provisions of s.14(1) of the Oudh Courts 

(7) 10 O W N 958; 146 Ind, Oss. 131; A I R 1933 
Oudh 415; 17 RD 887; 6 R O 88 LR 14 ACO) 
74 


(8) 10 O W N 1125; 146 Ind, Oss. 138; 6 R O 98 (2) 
a, T R1035 OQudh 507; L R 14 A (0) 785; 17 R D 969 
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Act :— 


“Ts a suit by plaintiff not maintainable in Civil 

Court having regard to the provisions of g. 233 
(zk), of the U. P. Land Revenue Act for declara- 
tion of his right in the chittht or khata made 
exclusively'in the name of the defendant at a 
Revenue Court partition even though at that par- 
tition both the plaintiff and defendant were array- 
ed on the same side as co-applicants and there 
Was no dispute between them respecting the shares 
or interest of each otber ?” 


‘Judgment of the Full Bench. 


_ The facts of the case so far as they 
are necessary are stated in the order of 
reference made by one of usso we need 
cnly touch on them very briefly. 

- The property in suit has been held to 
ae the ancestral property of the plain» 
tif. 

Ohandrika Singh had two wives. From 
his first wife he had one son Sheo Ratan 
Singh, whose son was Ran Bahadur Singh, 
the father of tke defendant. From his 
second wife he had one son Chauharja 
Singh, the father of the plaintiff, 

In 1886 there was a partition in the village 
in which Ran Bahadur Singh, the grandson 
of Ohandrika Singh by the frst wife, and 
- Chauharja Singh, his son by the second 
wife, were parties as co-sharers. A Khata 
No. 4 was formed in the name of Ran 
Bahadur Singh alone, In the said parti- 
tion both Ran Bahadur Singh and Ohau- 
harja Singh were arrayed as parties on the 
same side. 

.The plaintiff filed the present suit for 
a declaration that he was the owner of 
a half share in the khata and the plea 
with which we are concerned was that 
the khata prepared was exclusively in the 
name of the defendant’s father, Ran 
Bahadur Singh, and the suit of the plain- 
tiff, for a declaration to the half share 
was -barred by the provisions of g, 933 
(k) of the U.P Land Revenue Act. The 
question referred for decision to the Full 
Benen ig 48 sity :— 

“Is a suit aintifi n intai i 
Civil Court aye rend to ee’ are of 
s. 233 (k) of the U. P. Land Revenue Act for de- 
claration of his right in the chitthi or khata made 
exclusively in the name of the defendant at a 
Revenue Oourt partition even though at that 
partition both the plaintiff and defendant were 
arrayed on the same side as co-applicant and 


there was no dispute between them respectin 
shares or interest of each other 2?” p & the 


In order to answer the above question 
it would be necessary to examine to some 
extent- the general question of the juris- 
diction of Oivil Courts in matters relating 
to partition or union of mahals, which 
subject is dealt with in Chap. VII of the 
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U. P. Lund Revenue Act. Ths holding of 
the said Chapter is partition and union of 
mahals.” , , 

Section 106, the very first section of this 
Ohapter, defines “partition” as fol- 
lows :— 

“Partition means the division of a mahalor a 
part of a mahal into two or more portions, each con- . 
sisting of one or more shares.” 

Section 233 (k), which 1s relied upon as 
ousting the jurisdiction of the Oivil Oourts, 
is as follows ;— 

“233, No person shall institute any suit or other 
proceeding in the Civil Court with respect to any of 
the following matters : 

(k) partition or union of mahals except as pro- 
vided in ss. 111 and 112.” 

The word “partition as used in the 
heading of Ohap. VII, as defined in s. 106, 
and as mentioned in s. 233 (k) of the 
U. P. Land Revenue Act must be read in 
the same sense. The partition does not 
consist merely in the physical separation 
of certain plots or area of land from the 
rest but in doing all that is provided for by 
Ohap, VIL 

Before the decision of their Lordships 
of the Privy Oouncil in Bajrang Bahadur 
Singh v. Beni Madho Bakhsh Singh (1938 
O. W. N. 606), (6), which was on appeal 
from a Full Bench decision of this Court 
in Bajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh (90. W. N. 488) (5), some 
Courts took a narrower view of the term 
“partition” in Ohap. VII of the U. P. Land 
Revenue Act and others took a wider 
view. Thsse cases are noticed in detail 
in chronological order by Sir Wazir 
Hasan, O. J., in his judgment in 9 Oudh 
Weekly Notes, 488 (5). The more important 
ones out of them may, however, be men- 
tioned again. 

“Muhammad Sadiq v. Laute Ram (I. L. R. 23 All, 
291) (9). This is a Full Bench decision and wasg 
passed when the North Western Provinces Land 
Revenue Act, 1873, was in force. Itis agreed that 
the new Act, U. P. Land Revenue Act 1901, has 
made 110 change in the general import of the 
enactment though the language has been altered; 
The gravamen of this decision is that if a ques- 
tion of title affecting the partition which might have 
been raised under ss. 112 and 113 of the Act dur- 
ing the partition proceedings is not so raised and: 
the partition is completed, s. 241 (f), corresponding. 
to s. 233 ik) of the present Act, debars the parties 
to the partition from raising subsequently in a 
Oivil Court any such question of title.” 


This decision laid down a rule rather 
liberal in its scope. 

In Kalka Prasad v. Manmohan Lal (I. L. 
R. 38 All. 302), (10), of which the head- 


(9) 23 A 291; A W N 190], 86 (F B). pe 
(10) 38 A 302; 33 Ind. Cas, 86; 14 A LJ 373, AT 
R 1916 All, 83, l 
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note is as follows, a narrower view of 
the application of 6, 233 (k) of the U. P, 
Land Revenue Act was taken :— 

“A person who was really entitled to one half 
of a four biswa zamindart share, but was recorded 
only in respect of a 3% biswa share applied for 
partition of the latter share, After the date fixed 
for filing objections the person who was recorded 
in respect of the remaining one-fourth biswa share 
came in and asked for partition ofthat one-fourth 
biawa share. The partition was completed, but sub- 
sequently the original applicant brought a suit 
to recover the one-fourth biswa share, held that 
the suit was not barred by s. 233 (k) of the U. P. 
Land Revenue Act, (1901) ..nor by the rule of 
res judicata,” a 

Bijai Missir v. Kali Prasad Missir, I, L. 
R. 39 Allahabad,?469 (11). The headnote cf 
this case gives the decision of the majority 
of the Judges (Richards, O. J. dissenting) 
and is 38 below : 

“Qertain co-sharer in a village applied for parti- 
tion of their shares under s, 107 of the U. P. Land 
Revenue Act, 1901. Notice was issued to all the 
recorded co-sharers, as required bys. 10 of the Act, 
and thereupon an application was made by the 
other co-sharers, under cl. (2) ofthe section, praying 
for partition of their shares. In that application the 
applicants set forth the extent of the shares which 
they prayed should be formed into one lot, or qura. 
Subsequently a proceeding was drawn up under 
s. 114 of the Act, declaring the basis upon which 
partition was to be effected. Some time after the 
partition wes completed certain of the parties to the 
partition proceedings instituted a suit ina Civil 
Oourt to recover possession of shares other than 
those specified in the application aforesaid upon 
which the partition had been based, Held by 
Banerji and Tudball, JJ , that the suit was barred by 
s. 233 (e) of the Act.” i M a 

Their Lordships of the Privy Council in 
Bajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh, (1938 O. W. N. 606 at p. 619) 
(6), with respect to Muhammad Sadiq v. 
Laute Ram, (I. L. R. 23 All, 291) (9) and 
Bijai Missir v. Kali Prasad Misir, (I. L. R. 
39 Allahabad, 469) (11), observed as fol- 
lows :—= 

“Their Lordships have arrived at the same con- 
struction as was put upon the previous Act (XIX of 
1873) by the Full Bench of the High Court at 
Allahabad in Muhammad Sadiq v. Laute Ram (9), 
and upon the present Act by Banerji and ‘ludball, 
JJ. in Bijai Misir v. Kali Prasad (11). If a ques- 
tion of title affecting the partition which might have 
been raised in the partition proceedings is not so 
raised and the partition is completed, s. 233 (k) in 
their Lordships’ opinion debars parties to the 
partition from raising the question subsequently ina 
Oivil Court.” 

Their Lordships further as regards the 
narrower interpretation in other cases as 
well as that which was expressed by 
Richards, GC. J., in I. L, R.39 Allahabad, 469, 
(11) in the dissenting judgment, observed as 
follows ;— 

“As against this view of s. 233, cl. (k) there ia the 
. (11) 39 A 469; 41 Ind. Oas. 912; 15A LJ 496; A IR 
1917 All. 258, _ 
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narrower interpretation to be collected from the dis- 
senting judgment of Richards, O. J., in Btaji Misir 
v Kali Prasad Misir (11) and the judgment of 
Bennet, J., in Ram Rekha Misra v. Lallu Misra (I. L. 
R. 53 AH. 568 (12).......06 The narrower view of 8,233 
(k) was thus expressed by Bennet, J. 

The section only bars suits which would alter the 
partition in regard to the amount of shares in any 
mahal or sub-division of a mahal. We consider 
that this view of s. 233 (k) is the correct view and that 
no advantage accrues from adding an addibional 
interpretation of 8.233 (k)in the wider sense to 
make it co-extensive with the rule of res judicata.” 

Their Lordships further observed — 

‘‘Their Lordships think this line of reasoning to 
be unsound, and that the phrase “partition and 
union of mahals ° refers to a process regulated by 
Chap. VII of the Act and the result thereof which 
is given statutory effect. The words occur at the 
head of the chapter as a statement of its subject- 
matter. Definitions may be more or less successful 
and it is not always safe to take an abstract word 
in its most abstract sense. For the purposes of the 
Act it ig not possible to say on the strength of 
the definition that “ partition’ means nothing 
more than the re-arrangement of the land into 
units of area. Jt imports and includes that rights 
in these units are distributed among the sharers. 
This indeed in the case of imperfect partition is 
the main feature and almost the whole of the opera- 
tion. The amount of revenue imposed depends 
upon the “unit” that is, the amount of land 
brought under one assessment: this depends mainly 
upon the person or persons interested and their 
relations with one an other. When s. 106 states 
that a mahal is divided into two or more portion 
each consieting of one or more shares, it refers to 
distribution amcng the shares according to their 
rights not merely to a division of the land into 
units of urea. An ‘application for partition” 
(s. 107), is surely an application for a change tobe 
made inthe form or method in which the appli- 
cant's interest is held: to havea certain amount 
of land allotted to the applicant in severalty and 
in such wise that heshall be responsible for such 
revenue only as is attributable to his own land. 
When s.114 speaks of the partition proceeding 
“ detailing how the partition isto be made and 
deciding all disputed questions that may have 
arisen in connection therewith,” if surely refers to 
the principles upon which the various portions are 
to be allottednot merely the principles on whith 
their size and position is to be determined, Sec- 
tion 118 and the following sections are clear to 


this effect. But s. 233 (k) itself contains words 
which show that partition is not used io that 
clause in the narrow sense of mere arrangement 


into units of area. The words ‘ except as provided 
in ss. 111 and 112°’ are inconsistent with the con- 
structions contended for. These sections provide 
means whereby objections involving a question of 
proprietary title can be brought before the Civil 
QGourts. The exception is made in their favour by 
cl. (k) because otherwise the sections would conflict 
with the clause that is because suite raising ques- 
tions of proprietary title are hit by the prohibi- 
tion against instituting suits with respect to parti- 
tion of mahals. The exception makes it exceeding- 
ly difficult to maintain that the only thing exclud- 
ed from the cognisance of the Civil Oourt by 
cl. (k) is the schematic arrangement of the land 

(12) 53 A568; 133Ind Cas, 468, (1931) ALJ 307; 
15 R D 322; A ĮR 1981 All. 462; Ind, Rul. (1931) 
All, 676. 
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into units of area and thatno question of proprie- 
tary right comes within the prohibition of access 
to the Oivil Court,” 

The controversy which existed till 1938 
was set at rest, therefore, by their Lordships 
of the Privy QOouncil and now we know 
that the word “partition” in s. 233 (k), 
means not merely a resarrangement of 
lands into units of area but it imports and 
includes the adjustment and decision of 
rights in those units distributed among 
the co-sharers. This decision of their Lord» 
ships was pressed vehemently upon us by 
the learned Counsel for the appellant and 
it was argued that the decision lends con- 
siderable support to the view of Sir Wazir 
Hasan, O.J. to the effect that the cases report- 
ed in 3 O. W. N, 181 Mst. Phuijhari v. Har 
Prasad, (2), (7 O. W. N. 1106) Chandra 
Bali v. Drigpal Singh, (4° (A.J. R. 1927 Oudh, 
903) (Mir Wajid Alt v. Mohammad 
Ibrahim), (13) should be overruled. On care 
ful consideration, however, we are of opinion, 
that the question involyed in the present 
case is not solved by the above decisiou 
of their Lordshipsof the Privy Oouncil. 
Their Lordships of the Privy Council only 
decided in this case as to what is meant 
by the word “partition” in Chap. VII and 
8. 233 .k) of the U. P. Land Revenue Act, 
and further that no civil guit would lie 
in respect of matters arising for decision 
in Chap. VII of the U. P. Land Revenus 
Act between contending co-sharers. Their 
Lordships did not decide that no civil 
suit would lie between persons whose intere 
ests were not opposed for the purposes of 
the particular partition carried out by the Col- 
lector. This their Lordships clearly express- 
ed inthe last but one paragraph of their 
judgment. 

The question which will in our opinion, 
answer the reference is as to what are 
the questions and matters which relate to 
partition, as it is the decision of those mat- 
ters only whichis barred by s, 233 (k) of 
the U. P. Land Revenue Act. This will 
appear from the arrangement of the sections 
gn CURD: Vilof the U. P. Land Revenue 

ct. 

Section 107, provides for an application 
for partition by oneor jointly by two or 
more of the recorded cossharers, which 
Means that a change be brought about 
by the process laid down in Chap, VII, in 
the form and method in which the appli- 
cants interest is held to have certain 
lands allotted to him or them specifically 
and to have revenue separately apportion- 


(13) A I R 1927 Oudh 553, 102 Ind, Cas. 264, 
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ed in respect of separate lands to be allot 
ted to them etc. On receiving an application 
the Collector has to issue a proclamation 
to all the other co-sharers recorded and 
to state their objections, if any, to the par- 
tition. Any other recorded coesharer may 
join in applying for the partition. Then 
provision is made by ss. 111 and 112 for 
objections by other recorded cosharers 
raising questions of proprietary title. 

The word ‘‘partition” used in s. 106, has 
to be understood in this sense that the 
share claimed by the applicants will be 
divided off or hasto be divided off from 
the rest and the non-applicant coesharerg 
are called upon to raisa questions which 
affect the share claimed by the applicants 
either individually or collectively, Any 
dispute between and admittedly joint share 
of the two non-applicauts is wholly foreign 
to the question of the partition of which the 
OCollecter is seized, This is made clearer 
by s. 114, which runs as follows :— 

“114, If the Collector makes the partition him- 
self or causes it tobe made an Assistant Collector, 
the Collector or Assistant Collector shall record a 
proeeeding declaring the nature and extentof the 
interesta of the persons applying for the partition 
and of any other persons who may be affected 
thereby, detailing how the partition is tobe made, 
and deciding all disputed questions that may have 
arisen in connection therewith. 

If such proceeding is recorded by an Assistant 
Qollector, it shall be submitted to the Collector for 
confirmation.” 

A careful reading of this section will 
show thatthe Collector shall declare the 
nature and extent of the interests of the 
persons applying for the partition whether 
collectively orindividually and of any other 
persons who may be affected thereby. 

In other words these sections which have 
been enumerated above clearly show that 
it is not necessary that all sorts of objec- 
tions raising the question of proprietary 
title should be raised by the co-sharers, 
but only such questions have to be raised 
which are material to the partition, for 
instance any dispute as tothe respective 
shares of two non-applicants where their 
total share is correctly recorded in the 
papers need not bea raised as it is not 
material to the division of the share of the 
applicants. 


It, therefore, follows that if in an appli- 
cation for partition by A and B,C and D 
are joined as mnon-applicants and their 
collective share is correctly recorded by the 
Collector under s. 114, then itis not ne- 
cessary for C to raise the question of the 
extent of hisshare as against D in that par- 
tition because that is a question which does 
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not affect the partition claimed by A and 
B. The .determination of the shares of the 
extent of interests of C against D is not, 
therefore, a question covered by the term 
“partition” as defined now by their Lord- 
ships of the Privy Council and would not 
be barred by s. 233 (i) of the U.P. Land 
Revenue Act. The view of Sir Wazir 
Hasan, O. J., in the two Full Bench cases in 
Bajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh (9 0, W. N. 488) (5) and Kamta 
Singh v. Rudra Pratap Singh (8) Muhammad 
Sadiq v. Laute Ram (10 O. W.N. 1125) 
(8) that the two decisions of this Court in Mst. 
Phuljhart v. Har Prasad (3 O. W. N.181) 
(2) and Chandra Bali v. Drigpal Singh 
(7 O. W. N. 1108) (4) should be overruled 
goes too far. His opinion is based upon 
the view thatthe nature of the partition 
proceedings involves the determination of 
the share and interests of all the recorded 
co-sharers in the mahal and that the proe 
clamation issued under s. 110{1) cf the 
U, P. Land Ravenue Act requires each in- 
dividual recorded cosharer to put forward 
any objection raising question of proprietary 
title that he may have to raise, The learned 
Judge in 10 Oudh Weekly Notes, 1125 (8) 
expreseed himself like this at p. 1133* :— 
“Tt follows that the applicants and the co-sharers 
to whom the proclamation is issued constitute the 
entire body of co-sharers of the mahal proposed to 
be partitioned. It may so happen that there is no 
controversy amongst the applicants as to the extent 
of the share of each of them. It may also happen 
that the other recorded co-sharers in the mahal 
‘have no objection as to the extent of their shares 
inter se or as to the extent of tbe shares of the 
bag ice inter se. Still in making the partition 
the Oollector shall have to determine the share of 


each co-sharer, that is to say, the applicants and 
the objectors all alike." 


With great respect to the learned Chief 
Judge we would say that if between the 
other recorded cc-shurers there is no dis- 
pute inter se or even if there is a dispute 
and that dispute is not opposed to the 
applicant for partition, then that dispute is 
not within the scope of, and dees relate to 
the particular partition applied for by the 
applicant .and any suit in respect of that 
dispute subsequent to the partition would 
not be barred by s. 233 (k) of the U. P. 
Land Revenue Act from the cognizance of 
the Oivil Court. The learned Judge further 
goes on to say that sucha case may not 
fall strictly within the purview of s. 111 of 
the U. P. Land Revenue Act but under the 
general principle of resjudicata. He re- 
ferred to his previous judgments in Baij 
Nath Singh v. Bahadur Singh (2 O, W. 


*Page of 10 O W N.—[(Ed. | 
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N. 872, (1) andin the Full Bench case in 
Bajrang Bahadur Singh v. Beni Madho 
Bakhsh Singh (9 O. W. N, 488} (5). 

This view of the learned Judge in our 
opinion is not supported by the language 
of ss. 110 and 114 and ig shaken consider- 
ably by the view of their Lordships of the 
Privy Council which they expressed on the 
question of resjudicata upon the basis of 
which the learned Osief Judge had based 
his decision in the Full Bench case, which 
went up in appeal to their Lordships of the 
Privy Council. Their Lordships with res- 
pect to the question of res judicata agreed 
with Raza and Srivastava, JJ.,and held 
that the principle of res judicata will not 
apply where no objection was made under 
S. lll with the result that ss. L1l and 112 
did not come into operation. 

The position thus is that the cases of Mst. 
Phuljhart v. Har Prasad (830. W.N 181) 
(2) and Chandra Bali v. Drigpal Singh 
(7 O0. W. N. 1106) (4) as well as Mir Wajid 
Alt v. Muhammad Ibrahim (A.I. R. 1927 
Oudh, 553) (13) stand unaffected by the 
decision of their Lordships of the Privy 
Council in Rat Bajrang Bahadur Singh v. 
Rat Beni Madho Bakhsh Singh 19338 O, W. 
N. 606 (6), The soundness of these deci- 
sions was challenged before the Full Bench 
in Bajrang Bahadur Singh v, Bent Madho 
Bakhsh Singh (90. W. N, 488) (5) and Kamta 
Singh v. Rudra Pratap Singh (10 O. W. N. 
1125) (8). We have aiready referred to the 
view of Sir Wazir Hasan, O. J. Bisheshwar 
Nath, J. (later Sir Bisheshwar Nath 
Srivastava, OC. J.) did not express any 
opinion of his own in respect of those cases. 
Raza, J, adhered to the view taken in those 
Cases. 

After hearing the learned Counsel we 
have no reason to hold that the view taken 
in those cases is not sound. Our econclu- 
sion, on the other hand, is that those deci- 
sions lay down a correct view of law. The 
answer that we propose to give to the 
question referred to the Full gench is as 
follows :— 

“A suit by a plaintiff is maintainable 
in a Oivil Court fora declaration of his 
Tight and interest in the chittht or khata 
made exclusively in the name of the defen- 
dant at a Revenue Court partition where 
the plaintiff and defendant were both 
arrayed on the same side as co-applicants 
or a8 cc-non-applicants and there as no 
dispute inier se between them and further 
the question of their individual interest in 
the entire khata allotted to them was not 
material for the distribution of the mahal 
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into one or more divisions as Claimed by the 
applicants to partition, 


Order.—On the answer given by the Full 
Bench to the question referred this appeal 
must stand dismissed. 


This appeal is, therefore, dismissed with 
costs. 


D. Appeal dismissed. 
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Hindu Law—Minor—Simple debt by guardian for 
minor's necessity—Liability of minor's estate—Per- 
sonal liability — Necessity for loan and interest 
charged if should be proved—Proof of application of 
money — Creditor advancing after inquiry—If should 
prove necessity and benefit — Guardian and ward— 
Guardian executing pro-note, not signed by him on 
behalf of minor as such—Whether guardian intend- 
ed to leave minor's property alone liable, if can be 
inferred from circumstances — Subrogation—Doctrine 
of— Applicability to trustee or executor where there 
is no direct contractual liability enforceable against 
estate, 

In case of debts borrowed by qualified owners, 


there is no distinction between the test to be applied’ 


whether the money is obtained by pledge orsale of 
property or by way of simple loan. Oonsequently a 
natural guardian can contract simple debt without 
charging the estate, for necessary purposes of the 
minor or for his benefit orhis estate and such 
liability is binding on the minor’s estate. 169 Ind. 
Oas. 251 reversed. 
{Oase-law discussed.] 

„The liability does not arise on the instrument, but 
on the debt evidenced by it, and is enforced against 
the estate, not on account of fiction that the contract 
of the guardian is the contract of the minor, buton 
accountof the substantive principle of the personal 
law of the minor which creates the liability, The 


liability of the estate though personal, in the English’ 
Law sense of the word, is not personal in the sense. 


that the person of the minor even after majority can 
be arrested inexecution, A personal liability arising 
out of the contract of the guardian isa liability of 
the minor’s estate only. [p. 368, col. 2.] 

In such a case where the loan has been advanced 
for the minor's necessity to his guardian the credi- 
tor has to make out a necessity not merely for the 
loan advanced, but also for the rate :of interest 
charged. [p. 368, col. 1.] 

In such cases the purposes: for which a loan is 
wanted are often future, as regards the actual ap- 
plication, anda lender can rarely have, unless he 
enters on the management, the means of controlling 
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and directing the actual application. HWunooman-- 
persaud, Pandey v. Babooee Munraj Keoonweree il), 
relied on. [p. 369, col. 1.] ° f 

Proof of actual application will be necessary only? 
if the transaction is to be tested from the point of 
view of necessaries under the Contract Act and not 
ifit is to be decided on the rule of Hindu Law. Maha- 
rana Shri Ranmal Singhji v. Vadilal Vakhatchand. 
(3), doubted. [ibid,] 

Hence even in the absence of a proved neceasity or 
benefit, an honest creditor who has advanced money 
for the benefit of minor's estate, can still recover the 
debt from the estate if he can show that in advancing 
the money he acted in bona fide belief after due 
inquiry that the guardian was acting for such a pur-. 
pose in incurring the debt. 2 a 

Where & pro-note executed by the guardian does 
not on the faca of it purport to have been signed by 
the guardian on behalf of the minor as such then on 
consideration of all the surrounding circumstances it 
should be inferred that the intention ofthe maker 
must have been to exclude the personal liability of 
the guardian and leave the minor’s estate alone’ 
liable. 155 Ind. Cas, 581 (13), relied on. [p. 368, col, 


The doctrine of subrogation can be invoked in 
cases wherethere is no direct contractual liability, 
enforceable against the estate. Where the trustee or 
the executor does not sell or charge but merely con- 
tracts orcovenants the effect of the transaction is 
that it binds him personally and not the estate and 
coneequently there is no direct recourse against the 
estate available to the creditor. But the Jaw goes to. 
this extent to help him, that if the money is utilized 
for the benefit of the estate, he will be entitled to such: 
rights of reimbursement, as the borrower himself may 
have out ofit. [p. 368, col. 1.] 


L.P. A. and C. Mise, P. against the judg- 
ment of Mr. Justice Venkataramana Rao, 
reported in 169 Ind. Cas. 261. 


Mr. A. C, Sampath Ayyangar, for the” 


Appellant. 


Mr. B. Sitarama Rao, for the Respon-. 
dents. i 


Krishnaswaml Ayyangar, J.—This is 
an appeal under the Letters Patent against 
the judgment of Venkataramana Rao, J., in 
S. A. No. 492 of 1934. By that judgment he 
has reversed the decree of both the lower- 
Courts and dismissed the suit with costs: 
throughout. The appeal raises a question’ 
of importance involving a decision as to the 
limits within which a natural guardian 
under Hindu Law can incur a simple con» 
tract debt so as to bind the minor’s estate. 
That such a guardian has the power to- 
borrow by charging, mortgaging or even by: 
selling the estate or a sufficient portion of 
it, for purposes termed necessary or bene- 
ficial according to that law, cannot at this 
time of the day be questioned. It is also 
settled that even in the absence of aproved 
necessity or benefit, an honest creditor can 
still recover the debt from the estate if he 
can show that in advancing the money he 
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acted in the bona fide belief after due 
enquiry, that the guardian was acting for 
such a purpose in incurring the debt, Thess 
Principles which are based as much oa 
Hindu Law as on general considerations 
of equity, have been held to afford a teat 
of the validity of similar transactions by 
other persons also who cccupy an analogous 
position. The manager of a joint family 
governed by the Mitakshars, female owners 
in possession of inherited property, the 
head of a mutt and the dharmakartha of 
a temple are am<eng the class of persons 
whose powers are so limited, Indeed it can 
be truly said that what the Judicial Com- 
mittee said with regard. to a guardian in 
Hunoomanpersaud Pandey v. Babooee 
Munraj Koonweree (1) bas become an ia- 
tegral part of the branch of the law 
relating to the borrowing powers of all 
qualified owners, Tn the case of all such 
persons there exists, in fact, no difference 
in the test to be applied whether the 
money is obtained by pledge or sale of the 
property, or by way of a simple loan. 

The decision of Venkataramana Rao, J., 
if we understand it aright, appears to 
introduce into this branch of the law a 
distinction between simple loans and loans 
borrowed on the security of property and 
to lay down with respect to the former a 
stricter rule than that which obtains in 
the latter. We are no doubt in this case 
concerned with the powers of a mother and 
natural guardian but it is none the less 
necessary to bear in mind that any iater- 
ference with a rule so general in its applis 
cation as that laid down in Hunooman- 
persaud Pandey v. Babooee Munraj Koons 
weree (1) may tend to create uncertainty 
in the administration of the law as regards 
also the other persons, who belong to the 
same group and are governed by the same 
principles. We should therefore hesitate 
to sanction a departure from what appears 
to be a well-established principle unless 
we are Satisfied that there is clear authority 
to the contrary. The learned Judge has 
expressed the opinion that the law is 
correctly summed up in the following 
statement in Trevelyan on ‘Minors’ at 
p. 169: 


“Although a guardian may under certain circum- 
stances sell or charge the ward’s property he can- 
not bind the ward personally by a simple contract 
debt, by a covenant, or by any promise to pay 
money or damages uuless such promise is made 
merely to pay or to keep alive the debt for which 
the ward’s property was liable.” 


rO M I A 393; 18 W R 81;2 Suther 29; 1 Sar. 522 
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This passage means according to Vens 
kataramana Rao, J. as indeed it does seem 
to mean, that a guardian cannot without 
charging the estate, contract so as to bind 
the minor, except it be to pay or keep alive 
a debt already in existence, and binding 
on the estate. On this View, a pre-existing 
debt or liability could alone support a 
simple contract debt and not necessity, nor 
benefit, In fact he says that 
“the test is not a mere question of benefit nor the 
mere fact that the debt was incurred for necessary 
purposes; the observations made in some of the 
cases that where the debt is incurred by the guar- 


dian for necessary purposes, his estate can be 
rendered liable are too broadly made.” 


The learned Advocate for the respondent 
has been unable to cita any authoritative 
precedent which recogaizes such a distinc: 
tion between the one class of debts and the 
other, In support of his view Venkata- 
ramana Rao, J, has referred to the decision 
of the Privy Oouncil in Indur Chunder 
Singh v. Radha Kishore (2) as authority for 
the proposition 
“that the considerations by which the validity of a 
charge is judged are not the same in adjudging 


the binding nature of a contract or a covenant 
entered into by the guardian.” 


We can find no such proposition laid 
down in this decision or indeed in any 
other decision to which our attention was 
drawn except the one in Maharana Shri 
Ranmal Singhji v. Vadtlal Vakhatchand 
(3). This case however cannot after the 
Full Bench ruling in Ramajogayya v. 
Jagannadham (4) be regarded as stating 
the law correctly on the point. Toat 
ruling, as we understand it, lays down the 
proposition that the same test is applicable 
to both classes of borrowings. The majority 
view was that 
“no decree should be passed against the minor or 
his estate on a contract entered into on his behalf 
by a guardian under which covenant no charge is 
created on the estate except in cases in which the 
minor’s estate would have been liable for the obli- 


gations incurred by the guardian under the per- 
sonal law to-which he is subject.” 


A reading of the judgment makes it 
plain that the observations of the Privy 
Council in Waghela Raj Singjt v. Shekh 
Masluddin (5) are not to be understood 
literally so as to preclude the recognition 
of a larger power in the guardian where the 
personal law of the minor confers it, 
Wallis, O. J., who delivered the dissenting 
judgment was inclined to accept the more 

(2) 19 O 507; 19 I A 90; 6 Sar, 185 (P OC). 

(3) 20 B 61, 

(4) 42 M 185; 49 Ind, Oas. 872; A I R 1919 Mad. 643; 


36M LJ 29; 23M L123; 9 L W 229;(1919) M W N 
148 (F B. 


) 
p) 11 B 551; 14 TA 89; 11 Ind. Jur, 315; 5 Sar. 16 
(PO 
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limited construction of the guardian's 
power taken in Maharana Shri Ranmai 
Singhji v. Vadilal Vakhatchand (3). He 
would limit it to necessaries supplied to the 
minor within s. 68, Contract Act, though 
in deciding what should be regarded as 
necessaries, the position of the minor and 
the expenses which are properly charge- 
able to his estate under the personal 
law by which he is governed may have 
to be taken into account. That this Is 
his view appears from the observation 


that 
io what are necessaries must depend upon the 


facta of each case, and in the case of a Hindu, 
money advanced for the expenses of a marriage 
which the miror has to perform or to pay off a 
debt binding on him may be recoverable under this 


head from his estate.” , 

Apart from necessaries, there is also the 
power to acknowledge an already existing 
valid debt or a promise to pay lt, which 
though denied in Maharana Shri Ranmal 
v. Vadilal Wakhatchand (3) bas been 
since recognized in Annappagouda Y. 
Sandigayappa (6) which on this point over- 
ruled the earlier decision. According to 
the learned Chief Justice, all the decisions 
are capable of being brought under one 
or other of these two heads of liability, 
which are both independent of contract. 
A direct contractual liability enforceable 
against the estate, had been, according 
to him, definitely negatived by the Privy 
Council. If, as the Chief Justice was inclined 
to hold, the term ‘necessaries’ is understood 
in an expanded sense 80 as to cover all 
those purposes which are sufficient according 
to Hindu Law to support an alienation. the 
difference virtually disappears, leaving only 
the head of benefit about which as an 
independent source of authority there has 
been a conflict of opinion. Seshagiri 
Ayyar, J, with whom Ayling, J. concurred, 
took a more liberal view, and rested the 
decision on what be described as the broader 
ground, disclosed by the decisions of the 
Gourts in the Madras and the other 
Presidencies. Differing from the Chief 
Justice he held that there was a power 
in the guardian by contract to bind the 
minor's estate according to Hindu Law, 
if the circumstances indicated a case of 
necessity or benefit. Onan examination of 
the eases both before and after the Privy 
Oouncil decision in Waghela Raj Singjt 
v. Shekh Masluddin (5) he reached the 
conclusion that according to all the High 
Courts the liability of the minor under 
the Hindu Law if not affected by the 


(6) 26 B 221; 3 Bom, LR 870. 


ANNAMALAL OnUTTy v. Motaoswamt (MADR.) 


189 LO 


circumstance that it was the guardian who 
had incurred the obligation. That result 
was in his opinion not opposed to the 
Gecisions of the Privy Council, as their 
Lordships should not be held to have 
intended “to Jay down that under no cir- 
cumstances can the guardian bind the 
estate of the ward, except it be by creating 
a charge.” As we understand it, the 
difference in Ramajogayya v. Jagannadham 
(4) between the Chief Justice onthe one 
hand and the other two learned Judges on 
the other, consisted in the former deny- 
ing a power in the guardian to bind the 
minor by contract apart from the necessa- 
ries, while the latter admitted such a power 
to reside in him subject however to the 
conditions imposed by the personal law of 
the minor. The passages occurring at p. 195* 
make it sufficiently clear that no distinc 
tion is to he made between a charge, anda 
simple loan according to this decision, and 
none seems to exist on principle, so far as 
we could see. 

It is perhaps unnecessary to undertake 
a re-Investigation of the earlier case-law 
which appears to have been amply consi- 
dered in the Full Bench decision which we 
regard asfurnishing a binding precedent 
for the decision of this appeal. In that cage 
the money had been borrowed on a morte 
gage which was however ineffectual as the 
property was inalienable; yet the debt was 
declared enforceable against the estate on 
the ground that it had been incurred for a 
necessary purpose. In Subramania Iyer v. 
Arumugha Chetty (7), the minors estate 
was held liable on a promissory note exe- 
cuted by the mother to raise money for 
discharging the minors share of a prior 
family debt contracted by the uncle and 
manager. Two Frivy Council decisions, 
Waghela Raj Singji v. Shekh Masluddin (5) 
and Indur Chunder Singh v. Radha Kishore 
(2), were referred to and distinguished on 
the ground that in them there was nc 
‘pre-existing liability’ such as there was 
in the case before the Oourt. But it is to 
be observed that there is really nothing 
in this judgment to support the theory, 
that necessity by itself could not justify 
the incurring of the debt. We fesl ne 
doubt that the reference to a ‘pre-existing 
liability’ was only illustrative of the gene 
ral dcctrine of necessity on which the deci 
sion infact proceeded, This case was fol: 
lowed in Doraiswamt Reddit v. Muthiai 


(7) 26 M 330. 
* Page of 42 M.—[H#d.) 
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Reddi !8) and Venkataswamt Naicker v. 
Muthuswamt Pillai (9), in both of which 
guardian had executed simple bonds, as 
also in Padma Krishna Chettiarv. Naga- 
mani Ammal (10), in which the liability was 
sought to be charged on a promissory 
note. In all these cases it will be seen 
that it was the test laid down in Hunoos 
manpersuad Pandey v. Babooee Munraj 
Koonweree (1), that formed the basis of 
the decision. The criticism that these de- 
cisions did not give full effect to the opi- 
nion of the Privy Couneil expressed in 
Waghela Raj Singhji v. Shekh Masluddin 
(5) and Indurx Chunder Singh v. Radha 
Kishore (2), led to the reference in ARama- 
jogayzia V. Jagannadham (4) with the result 
already mentioned. The case in Rama- 
krishna Reddiar v. Chidambaraswamigal 
(11), though not a case of debt is note 
worthy for the way in which the learned 
Judges understocd the effect of the Full 
Bench decision. Wallace, J. considered 
that Padma Krishna Chettiar v. Nagamani 
Ammal (10), which had held that a pro- 
missory note executed by a guardian of 

a Hindu minor for purp^ses binding on 
him is enforceable against hisestate, fell 
directly within the principle of the Full 
Bench decision. Thiruvenkstachariar, J, 
was more explicit and recognised the power 
of the guardian to contract lcans without 
charging the estate, for necessary puropses 
the term to be understood as comprising 

“allthatis necessary to meet the wants of the 
minor and of other members of his family who have 
ae either against him personally or against his 
estate.” 

In Meenakshisundaram Chettiar v. Ranga 
Iyengar (12), the Full Beach decisicn was 
again followed without question and a decree 
against the estate was rendered on a pro- 
missory note. The learned Judges re- 
ferred with approvel to the rule in the 
form stated by Thiruvenkatachariar, J. in 
the case last cited, observing that that 
learned Judge had correctly understood the 
effect of the Full Bench decision, More 
recently there has been another Full Bench 
decision reported in Feluri Satyanarayana 
v, Yelurt Mallaya (13), in which the liability 

(8) 31 M 458, 

(9) 34M L J 177; 45 Ind Cas. 949: A IR 1919 
Mad. 1102; 23 M L T 280. 

(10) 39 M 915; 30 Ind. Cas, 574; A IR 1916 Mad, 
677; 18 M L T 216. 

(11) 27 L W 327; 108 Ind. Oas. 282; A IR 1928 Mad. 
407; 54 M L J 412;(1928) M W N 185. 

(12) 35 L W 397; 139 Ind. Oas. 383; A I R 1932 Mad. 
696; Ind. Rul. (1932) Mad. 672. 

(13) 58 M 735; 155 Ind. Oas, 581; (1935) M W N 349; 
41 L W 514; 68 M L J 540; 7 R M591; A IR 1935 
Mad. 447 (F B), 
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of a minor’s estate on a promissory note 
executed by the guardian came up once 
again for consideration. Ramesam, J. ree 
viewed the relevant decisions bearing upon 
the point; and referring in particular to 
the earliar ruling in Ramajogayya V. Jagan» 
nadham (4), he said thatthat decision had 
always been followed in this Court as settle 
ing the law and that nothing had happened 
since to justify a departure from it. He 
accepted the statement of law by Ourgen- 
ven, J., in Venkuta Jagannadha Rao v. 
Venkatakumara (14), to the effect that any 
liabiltty to which the minor would be sub- 
ject under the Hindu Law is not the legs 
a liability because it was incurred by a 
guardian on his behalf. 'That he understood 
the earliar Full Bench decisions in the sange 
in which Thirovenkatachariar, J. under- 
stood them is clear from his observation : 
“Thatin no transaction entered into by a guardian 
on behalf ofa minor can the opposite party succeed, 
if challenged, without establishing some fact such 


as that the transaction was for tha benefit of the 
minor or some such other fact.” 


The learned Judge had obviously in 
mind the rule in Hunoomanpersaud Pane 
dey v. Babooee Munraj Koonweree (1), as 
governing the question. This Full Bench 
decision has very recently been followed 
in Seetharamayya Garu v, Panthan Sathia 
(15), to which one of us was a party. In 
the face of such overwhelming authority 
which clearly binds us, only one conclusion 
is possible, namely that Hunoomanpersaud 
Pandey v. Babooee Munraj Koonweree (1), 
contains the true test for deciding the binde 
ing character even of a simple loan. We may 
also perhaps add that justice and equity 
regarded both from the point of view of the 
minor and the lender, are in consonance 
with the view which has been all along 
accepted in this Oourt. The statement of 
the law in Tyrevelyan'’s book on which 
Venkataramana Rao, J. has relied, raerely 
purports to state the effect of the cages 
mentioned in the foot-note, without notic- 
ing the course of decisions in this Presi- 
dency interpreting the Privy Council decije 
sion. This isa serious omission which is 
sufficient in itself, to deprive the statement 
of real value, so far at any rate as this 
Court is concerned, The Patna High Court 
also seems to take the same view of the 
powers of a guardian: see Suchit Chowdhri 


(14) 54 M 163; 135 Ind. Cas. 17;A I R1931 Mad, 
140; 60M L J56; 33 L W 95; Ind. Rul. (1932) Mad, 
4 


9. 
(15) (1938) M W N 677; 182 Ind. Oas. 961; A IR 1938 
Mad. 716; 12 R M 201. 
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v. Harnandan (16), As I have said in Rama» 
nathan Chettiar v. Palanippa Chettiar 
er is difficult to appreciate an argument which 
denies to a guardian a power to contract a simple 
debt while conceding to him in identical circum- 
stances a power to charge or even sell the estate in 
spite of the greater etrictness with which the 
Hindu Law regards transaction affecting immovable 
properties.” ne 

` To this proposition an answer was at- 
tempted. A sale or a mortgage it was said 
affects that portion only ofthe minor's estate 
which is involved in the particular transac» 
tion whereas a simple loan might endanger 
the entire estate by reason of the possi- 
bility of a limitless expansion by way of 
accumulating ioterest. Even if this is a 
sound proposition, which we doubt, there 
is no reason why it should not equally 
apply to other limited owners whose posie 
tion is analogous to that of the guardian. 
Such is not however the case. The evil if 
any is due not to the honest creditor who 
lends the money, but to the irresponsible 
guardian who negligently omits to take 
prompt steps to repay it. In this connec- 
tion it is not to be forgotten thatthe creditor 
has to make out a necessity not merely for 
the loan advanced, but also for the rate of 
interest charged. A trustee or an executor 
stands in a different position and to him 
the prineiple of English Law which prohi- 
bits him from binding the minor by a per- 
sonal covenant, are rightly applied: see 
Srishchandra Nandi v. Sudhir Krishna 
Benerji (18). To them however no less to 
the guardian the doctrine of subrogation is 
applicable. This doctrine is to be invoked 
in cases where there is no direct contrac- 
tual liability enicrceable against the estate. 
Where the trustee or the executor does not 
sel] or charge but merely contracts or 
covenants the effect of the transaction is 
that it binds him personally and not the 
estate and consequently there is no direct 
recourse against the estate available to the 
creditor. But the law goes to this extent 
to help him that if the money is utilized 
for the benefit of the estate, he will be en- 
titled to such rights of reimbursement, as 
the borrower himself may have out of it, 

It is necessary to sound a note of caution 
against the error of thinking that the 
promissory note evidences a contract bind- 

(16) 12 Pat. 112;142 Ind. Cas. 38 A I R1933 Pat, 
29; 13 PLT 855; Ind. Rul. (1933) Pat. 106, 

(17) 49 L W132;189 Ind. Cas. 98; (1939) MWN 
170; AIR 1939 Mad. 531; 13 R M137; IL R (1939) 
Mad 776. 

(18) 59 O 216; 136 Ind. Cas. 893: A I R1932 Cal. 
182; 53 O LJ 589; 35 O W N 850; Ind. Rul. (1932) Oal. 
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ing on the minor by force of the instru- 
ment itself. The liability does not arise 
on. the instrument, but on the debt evi- 
denced by it, and is enforced against the 
estate, not on account of fiction that the 
contract of the guardian is the contract of 
the minor, but on account of the substan- 
tive principle of the personal law of the 
minor which creates the liability. It is 
scarcely necessary to add that the liability 
of the estate though personal, in the 
English Law sense of the word, is not per- 
sonal in the sense that the person of the 
minor even after majority can be arrested 
in execution, A personal liability arising 
out of the contract of the guardian is a lia- 
bility of the minor's estate only. Coming 
to the facts of the present case the lower 
Appellate Court has definitely found that 
out of the three promissory notes which 
formed tke consideration for the note sued 
op, one only namely Ex. A+] which was 
forasum of Rs 1,000 had been executed 
by the mother of the minor respondent No. 1 
for purposes binding on the latter. That is 
a finding of fact which cannot be, and has 
not been challenged before us, and is 
enough in our view of the law to sustain 
the decree passed by the District Munsif, 
It is true that that promissory note was 
executed by the mother and by her agent 
signing their names without purporting to 
do so on behalf of the minor. But that ig 
not a material defect. For the circum- 
Stances proved in the case, taken along 
with the recital that the money was bore 
rowed for family and pannai etc., expenses 
are sufficient to support the finding of the 
learned Subordinate Judge that the promise 
sory note was executed by the mother not, 
in her perscnal capacity but in her capa 
city as a guardian acting for the minor. 
The intention of the makers must have 
been to exclude the personal liability of 
the guardian and her agent, and leave the 
minor's estate alone liable. This intention 
can be properly inferred, according to 
Yeluri Satyanarayana v. Yeluri Mallayya 
(13), on a consideration of all the sure 
rounding circumstances which is pree 
cisely what the Subordinate Judge has 
done, and we can find no error of law in it. 
Nor is there anything in the pleadings 
which prevents the appellant who is the 
payee under the note, from relying on the 
Hindu Law liability of the minor. The 
plaint has been framed in such a way as to 
raise the liability of the minor on the cone — 
sideration, that is, the debt, which is an 
obligation different from, and external to 
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the note, though arising out of it under 
the personal law. There is therefore no 
Valid objection to the appellant's claim. 

There is one more argument of the rese 
Pondents’ Counsel which may be briefly 
noticed. He contended that there was no 
proof that the money advanced under 
Ex. A-1 had been utilized fcr the benefit 
of the estate. Assuming that there is no 
such proof, still it is difficull to appreciate 
the argument, It is settled that a bona fide 
lender is under no obligation to see to the 
application of the money. As observed by 
the Judicial Committee in Hunooman- 
persaud Pandey v. Babooee Munraj 
Koonweree (1). 

“The purposes for which a loan is wanted are 
often future, as regards the actual application, and 
a lender can rarely have,.unless he enters on the 
management, the means of controlling and direct- 
ing the actual application. Their Lordships do not 
think that a bona fide creditor should suffer when 


he has acted honestly and with due caution, but he 
is himself deceived.” 


Proof of actual application will be neces- 
sary only if the transaction is to be tested 
from the point of view of necessaries under 
the Oontract Act and not if it is to be 
decided on the rule of Hindu Law, If a 
different rule has been enunciated in 
Maharana Shri Ranmal Singhji v. Vadilal 
Vakhatchand (3), or in any other case, we 
must express our inability to accept it as 
correct. On the law to be applied to the 
facts found in this case, the appellant is 
entitled to succeed. The appeal is accord- 
ingly allowed, the judgment of Venka: 
taramana Rao, J. is set aside and the decree 
of the District Munsif restored with cosis 
throughout, Respondent No. 1 has filed an 
application claiming to be an agriculturist 
and praying fcr the benefit of the Mad. Agri. 
Debtors’ Relief Act (IV of 1938). This peti- 
tion will be referred to the District Munsif 
of oe for enquiry and disposal according 
to law. 


ND. Order accordingly. 


CALCUTTA HIGH COURT. ` 
Criminal Revision No. 654 of 1939 
January 11, 1940 
KHUNDK4R AND EDGLRY, JJ. 
DARAGALI MIAH—PETITIONER 


versus 
EMP EROR— Opposite Party 
Bengal Cruelty to Animals Act (I of 1920), s. 6— 
Accused prosecuted for performing phuka—Charge 
not established—If can be convicted for being owner 
of animal upon which phuka was performed while 
in his possession. 
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Accused charged under 4. 6, Ben. Cruelty to 
Animals Act for performing phuka on a milch- 
buffalo, cannot be convicted for being the owner of 
the animal on which the phuka was performed 
while in his possession, when there was no such 
allegation and the trial had not proceeded on any 
such footing, without being called upon toshow 
cause against such conviction. 

{In the interest of justice new trial was ordered.] 


Messrs. Santosh Kumar Basu, Purna 
Chandra Basu and Ajay Kumar Basu, for 
the Petitioner- 


Mr. Lalit Mohan Sanyal, for the Orown. 


Khundkar, J.—This is a rule to show 
cause why the conviction of the peti- 
tioner under s. 6 of Act I of 1920 should 
not be set aside on the ground that the 
learned Magistrate erred in law in making 
a new case and convicting the petitioner 
of being the owner of the animal although 
there was no such allegation and the 
trial had not proceeded on any such 
footing. The case for the prosecution 
was that the petitioner and another person 
had performed the illegal operation known 
as phuka upon a milch buffalo, The 
section in question s. 6, Ben. Oruelty to 
Animals Act (being Ben, Act I of 1920) is in 
these terms: 

“Tf any person performs upon any cow or other 
milch animal the operation called phuka he (shall 
be deemed to have committed a cognizable offence 
and) shell be punished with fine which may extend 
to (five) hundred rupees or with imprisonment for 
a terms which may extend to (two years), or with 
both, and the owner of the cow or other milch 
animal and any person in possession of or control 
over it shall be liable to the same punishment 
(and the cow or the milch animal on which the 
operation of phuka was performed shall ba forfeited 
to Govt,” 

Now, it is clear that there are two 
branches to this section. The first makes 
punishable the offence of performing the 
operation of phuka and the second lays 
a penalty upon the owner of an animal 
upon which the operation is performed, 
As this was a summons case, no charge 
was framed. Under gs. 242, Criminal P.O, 
the particulara of the offence of which 
the petitioner was accused were thus 
stated: 

“Cruelty to a milch buffalo by performing phuka 
upon it (by thrusting hand in the private part 
of the animal) at the time of milking on January 
subsequent days 
in a khatal at 10-1-2, Kashi Nath Mullick Lane. 
Illtreating to a she-buffalo by cruelly and mer- 
cilessly. beating and otherwise ill-treating at 10-1-2 
Kasi Nath Mullick Lane, for a considerable period." 


Tbe learned Magistrate has come to 
the conclusion that it was not proved 
that the petitioner actually performed 
phuka or otherwise ill-treated the animal, 
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but he has found that the: petitioner was 
the owner of the animal and that while 
it was in bis possession and under his 
contrcl phuka was performed upon it. 
We think that in the interest of justice 
it is. necessary that the accused should be 
retried for the offence of which he has 
been convicted and that in that trial the 
accusation under s. 242, Criminal P. O., 
_ should make it clear that he is called upon to 
show cause, why he should not be convict- 
ed by reason of the fact that he is the owner 
of the animal upon which phuka was per- 
formed. The rule is, accordingly, made 
absolute and it is directed that the peti- 
ticner be re-tried in the light of these obser- 
vations. The petitioner will continue on the 
same bail till the disposal of the case in the 
Court below. 
Edgiey, J.—I agree, 


D. Rule made absolute. 


LAHORE HIGH COURT 
Execution Second Appeal No. 1565 
| of 1939 
November 27, 1938 
DALIP Sines J. 
ANJUMAN IMDAD QARZA BAHMI 
cr CHAK No. 127 taroven Sardar 
HARJIT SINGH, Orgroran Reoniver, 
LYALLPUR—DEOREE-AOLDER— 
APPELLANT 
versus 
ABDUL GHANI—J Upa@mMEntT-DEBTOR— 


RESPONDENT 

Co-operative Societies Act (II of 1912), s. 42 (2) 
(b)—Award passed by liquidator under s. 42 (b)— 
Member against whom it was made had prior to 
thie been declared insolvent and discharged—Court 
if can refuse to execute award. 

The executing Court can only question the decree 
of a Court on the ground of lack of inherent 
jurisdiction and cannot question it on the ground 
of illegal exercise of jurisdiction or a material 
irregularity in the exercise of jurisdiction. 89 Ind, 
Oas. 685 (1). relied on. 

A Court called upon to execute an award under 
s. 42 (2) (b), Co-operative Societies Act, passed by 
a liquidator, cannot refuse to execute such an award 
on the ground that the member against whom the 
award had been made had prior to the award been 
declared an insolvent and, therefore, discharged 
under s. 44, Prov. Insol. Act, from the liability to 
pay any debt. The reason is that the matter is 
not one of lack of inherent jurisdiction but only a 
question of illegal exercise of jurisdiction. 

Mr, Shamair Chand, for the Appellant. 
Chandra Bhan, for the Respon- 
dent. 

: Judgment.—The only question arising 
in this case is whether a Oourt called 


upon to execute an award under B8. 42 
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(2) (b, Co-operative Societies Act, passed 
by a liquidator, can refuse to execute 
such an award on the ground that the 
member against whom the award had 
been made had prior to the award been 
declared an insolvent and therefore dis- 
charged under s, 44, Prov, Insol, Act, from 
the liability to pay any debt. The point 
involved raises a somewhat difficult ques- 
tion of inherent jurisdiction vested in a 
Court or any other person and the ques- 
tion of the illegal exercise of that jurisdic 
tion or irregular exercise of jurisdiction. 

It appears to me, in the circumstances 
of this case, that the matter is not one 
of lack of inherent jurisdiction but only 
a question of illegal exercise of jurisdic- 
tion. Now, it is clear law that the execut- 
ing Oourt can only question the decree 
of a Court on the ground of lack of 
inherent jurisdiction and cannot question 
it on the ground of illegal exercise of 
jurisdiction or a materiai irregularity in the 
exercise of jurisdiction. This is the law 
as laid down in the Oalcutta Full Bench 
ruling, Goura Chand Haldar v. Profulla 
Kumar Roy (1), which has, I believe, been 
followed by this Oourt. Now, itis correct 
that under the provisions of the Prov. Iasol. 
Act this debt was provable in the insolvency. 
The liquidator could have taken action 
under s. 33, Prov. Insol. Act, and either 
proved this debt or had it excluded if 
it came within the provisions of that 
section from the schedule of debts. The 
liquidator was in existence -and he did 
not do so. He neither proved the debt 
nor did he have it excluded under the 
provisions of s. 33. In spite of this, after 
the discharge of the insolvent, the liquidator 
has proceeded to assess him to liability. 
It appears to me that the liquidator was 
clearly wrong in doing so because the 
debt was a provable debt and s. 44 clearly 
contemplates the discharge of the insolvent 
from all provable debts whatsoever. But 
this does not mean that the jurisdiction 
conferred on the liquidator by s. 44 (2) (b), 
Co-operative Societies Act has been taken 
away. As has been pointed out by their 
Lordships of the Privy Council, a Court, and 
in this case the liquidator, has a jurisdic- 
tion to decide rightly as wellasto decide 
wrongly. It is true that the liquidator has 
erred very sadly in the matter, but that 
does not ecnfer jurisdiction on the executing 
Ccurt to question his decree. The result 
is very harsh no doubt, foran insolvent is 


(1) 53 O 166; 89 Ind. Cas. 685: A IR 1925 Oal, 907; 
42 OL Jl; 220 WN 948 (F B). 
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being ‘burdened with a liability to which 
under the law he should not be held liable; 
but thén the provisions of the Co-operative 
Societies Act are quite clear and no Oivil 
Oourt can question the’ irregular exercise 
of jurisdiction or the mistake in law of 
the liquidator, 

I therefcre accept the appeal and hold 
that the executing Court had no power 
to go into the question of jurisdiction. 
As I believe that this is a matter of 
first Impression and the pointis a difficult 
one, I would allow a Letters Patent appeal, 
if applied fcr, The learned Counsel for 
the appellant wishes me to add that the 
effect of this decision is that the execut- 
ing Court should execute the award, This 
18 certainly correct. Costs will be borne 
by the parties throughout 


D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Civil Revision No. 290 of 1939 
April 1, 1940 
Mire ÅAMAD, J. = 
ATTAR CHAND GURMUKH LAL anp 
ANOTHRR—PRTITIONBERE 
versus 
ABDUL MAJID BAHADUR KHAN— 
RESPONDENT 
Civil Procedure Oode (Act V of 1908), s. 51, 
Proviso, Hxplanation—Ezplanation applies to cl. (b) 
of proviso—It ia not concerned with cl. (a). 
Explanation to proviso to s. 51, Oivil P. O., 
applies only to cl. (b) of the proviso. By virtue of 
this explanation property which could not be at- 
tached or sold was not to be considered, only when 
deciding as to whether the judgment-debtor had 
any means to pay the money decreed, Obviously 
the explanation has nothing to do with cl. (a) and, 
_ therefore, it cannot be said that a gift by the 
judgment-debtor after the institution of the suit of 
his land not liable to attachment and sale does not 
make him forfeit the protection afforded by the 
amendment of s, 5l by Act XXI of 1936, even if 
the gift was made with dishonest intention, 


O. R. from the order of the Senior Sab- 
Judge, Peshawar, dated April 27, 1939, 


Mr. L Howan Das, for the Petitioners. 


Sheikh Mohamad Shafi, for the Respond- 
ent. ; 


Order.—Attar Chand filed a suit for 
Rs. 500 against Abdul Majid on January 2, 
1937. On May 19, 1937 Abdul Majid sold 7 
Kls 10 Mls. of land. On May 25, 1937 
a decree was passed against Abdul Majid in 
favour of Attar Ohand for Rs. 400. Eventu- 
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ally the Hon’ble the Judicial Commissioner 
raised this amount to Rs. 500. It is said 
that at present the amount decreed along 
with c2sts and interest comes to Rs, 718-5-0 
Attar Chand took out execution on October 
18, 1938, and asked that the judgment- 
debtor should be sent tocivil prison. On 
December 27, 1938, Abdul Majid gifted all 
his land to his sons. The executing Court 
held that Abdul Majid was a pauper and 
that he had 25 Kls,,10 Mls. of land which 
was not incumbered. He remarked that 
the land did not come in for considera- 
tion when deciding the question of sending 
the judgment-debtor to civil prison because 
Jand is not liable to attachment. He 
therefore refused to detain Abdul Majid in 
prison. 

An appeal was preferred to the District 
Oourt at Peshawar. On appeal an objection 
was taken by the decree-holder that the 
transfer of the land by Abdul Majid to his 
sons amounted to dishonest alienation of 
property with the intent of obstructing the 
execution of the decree. He therefore asked 
that Abdul Majid should be sent to civil 
prison. He relied on cel, (a), sub-cl. (ti) of 
the amendment made by Act XXI of 1936 
in s, 51, Civil P.O. ‘The Additional Judge 
pointed out that in the explanation to the 
amendment property which was not liable 
to attachment was excluded fron consider. 
ation, He observed that lund being not 
liable to attachment and sale the gift of 
the land owned by the judgmentedebtor did 
not make him forfeit the protection which 
was afforded to him by ths amendment of 
1935. He therefore dismissed the apps3al. 
Attar Ohand has come up on revision to this 
Court, Saction 51, Oivil P. O. runs thus: 

“Subject to such conditions and limitations as may 
be prescribed, the Court may, on the application of 
the decree-holder, order execution of the decreea— 

ed delivery of any property specifically de- 
ob) by attachment and sale or by sale without at- 
tachment of any property; 

(c) by arrest and detention in prison; 

d) by appointing a Receiver ; or 

8 in such other manner asthe nature of the relief 
granted may require.” 


By Act XXI of 1936 the following proviso 
was added to this section : 

“Provided that where the decreeis for the payment 
of money execution by detention in prison shall not be 
ordered unless after giving the judgment debtor on 
opportunity of showing cause why he should not be 
committed to prison, the Court, for reasons recorded 
in writing, is satisfied — 

(a) that the judgment debtor, with the object or 
effect of obstructing or delaying the execution of tha 
decree (4) is likely to abscond or leave the local limits 
of the jurisdiction of the Court, or (id) has, after the 
institution of the suit in which the decree was passed, 
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dishonestly transferred, concealed or removed any 
part of his property, or committed any other act of 
bad faith in relation to his property, or 

(b) that the judgment-debtor has, or has had since 
the date ofthe decree, the means to pay the amount 
of the decree or some substantial part thereof and re- 
fuses or neglects or has refused or neglected to pay 
the same, or 

(c) that the decree is for a sum for which the 
judgment-debtor was bound in a fiduciary capacity to 
account. . 

“Eaxplanation.—In the calculation of the means of 
the judgment-debtor for the purposes of cl. (b>, there 
shall be left cut of account any property which, by or 
under any law or custom having the force of law for 
the time beivg in force, is exempt from attachment in 
execution of the decree.” 


The Counsel for decree holder has stated 
thatthe gift of the property in favour of 
his sons by Abdul Majid after the insti- 
tution of tLe suit made him Hable to be 
sent to prison under cl. (a), sub-cl. (iz) of 
the proviso. He has also urged in this Court 
that the fact that Abdul Majid sold 
7 Kis. 10 MIs. of land about six days be- 
fore the decree was granted showed that 
hehad money at the time when the decree 
was passed, and has argued that as he had 
not explained how he spent the money it 
should be presumed under cl. (b) of the 
proviso that he had the means to pay the 
decretal amount and neglected to pay the 
same. The learned Counsel for the decreee 
holder contended that on this second ground 
also the judgment-debtor had forfeited his 
right to the protection contained in the 
proviso added by the Act XXI of 1936. 

The two Oourts below have not given 
their attention to the points of view put 
forward before me, It isa matter for evi- 
dence whether the money which the judg- 
ment-debtor obtained by selling 7 Kis, 
10 Mls. of land was spent by him be- 
fore the decree was passed and whether 
after the decree was passed he had any 
money left with him to pay to the decreee 
holder. Again, the question whether the 
judgment-debtor gifted his property to his 
sons dishonestly and with a view to 
delay cr obstruct the execution of the decree 
is one of fact about which evidence has to 
be taken. The two Courts below have 
decided the case on absolutely different con- 
siderations. The first Court never consider- 
.ed 8. 51, Civil P. ©., as amended, He refused 
to send the judgment-debtor to jail because 
‘he thought he was a pauper, presumbly 
underO. XXI, r. 40, Civil P. O. The second 
. Court refused to send the judgment. debtor 
to jail because the Judge was under the 
impression that the explanation to the pro- 
viso added’ by the amendment governed 
the case. He omitted to notice that the 
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explanation only applied to cl. (6). In 
other words by virtue of this explanation 
property which could not be attacked or 
sold was not to be considered only when 


deciding as to whether the judgment-debtor - 


had any means to pay the money decreed. 
Obviously the explanation has nothing to 
co with cl. (a) and the Additional Judge 
was wrong in applying its provisions to the 
case. The case must therefore go back to 
the execution Judge for deciding to two 
allegations made by Counsel for the decree- 
holder bofore me mentioned above. I accept 
the petition, set aside the orders of the 
two Courts below and remand the case to 
the execution Judge under s. 151, Civil P. 
O. The execution Judge shall give opportu- 
nity tothe parties to produce evidence and 
then decide whether the judgment-debtor 
has forfeited the protection afforded to him 
by the proviso. Oosts to follow the event. 
Pleader’s fee Rs. 10. 


D: Petition accepted. 


Dd 


ALLAHABAD HIGH COURT 
Second Appeal No. 1730 of 1937 
February 28, 1940 
OOLLIBTER, J, 
B. LALLO SINGH —Prarntier =- 
APPELLANT 
versus 


JAMNA PRASAD—DeErenpantr— 


RESPONDENT 

Hindu Law—Alienation—Manager—Joint family 
of minor and hia uncle — Uncle executing perpetual 
lease—Suit by minor on attaining majority for posses- 
ston without prayer for cancellation of lease— 
Competency. 

The plaintiff and his uncle, were members of & 
joint Hindu family. The uncle of the plaintiff, ex- 
ecuted a perpetual lease. The plaintiff was at that 
time a minor. After attaining majority the plaintiff 
institutedthe suit for possession of the property 
alleging that the lease had been executed without any 
legal necessity by his uncle and that it was void, 
ineffectual and inoperative as against him without 
also praying for cancellation or’ avoidance of the 


lease : 


Held, that although the transaction was capable of 
ratification by the minor as regards his interest in 
the property, and was not void ab initto since his 
uncle had the power of alienation, subject to res- 
trictions, the plaintiff, who was not claiming through 
the alienor, was entitled to sue for possession without 
adding a prayer for cancellation. In other words, he 
was entitled to treat the alienation as a nullity, 
leaving it tothe transferee to establish legal neces- 
sity. 

{Oase-law discussed, | 


S. A. from the decision of the Additional 


Oivil Judge, Gorakhpur, dated April 24, 
1997. 


1940 
Mr. A. P. Pandey, for the Appellant. 
Mr. N. D, Pant, for the Respondent. 


Judgment.—This isa plaintiff's appeal 
arising out of a suit for’possession of two 
plots. Harihar Prasad, the uncle of the 
plaintiff, executed a perpetual lease on May 
18, 1918, in respect of the two plots in 
suit in favour of the defendant-respondent, 
the latter being given the right to build a 
house, to construct a well, to plant trees 
and to lay out a garden on the aforesaid 
plots. The plaintiff was at that time a 
minor. After attaining majority the plaint- 
iff instituted the suit for possession out of 
which this appeal arises, alleging inter alia 
thatthe lease had been executed without 
any legal necessity by his uncle and that ib 
was void, ineffectual and inoperative as 
against him. The defence was that the suit 
was time-barred, that the defendant was a 
tenant of the plaintiff and therefore the suit 
was not cognizable by the Oivil Court, that 
the lease was executed for legal necessity, 
that the property had been improved and 
constructions had been erected at a cost of 
Rs, 10,000 or Rs. 15,000 and that it was 
not open to the plaintiff to claim posses- 
sion. 

The trial Court foundin favour of the 
plaintiff on the issue regarding limitation, 
As regards the question of tenancy, the trial 
Oourt referred the matter to the Revenue 
Court purporting to act under s. 273, Ten. 
Act: andthe Revenue Court found that the 
defendant was, in fact, a tenant of the 
plaintiff, As regards legal necessity, the 
trial Court was of opinion that this issue 
did not arise. Inthe result, it dismissed 
the suit. The learned Judge of the lower 
Appellate Court finds that since there was 
no agricultural lease, the trial Court acted 
irregularly in referring an issue under 
s. 273, Ten. Act. He then proceeded to find 
that the suit was incompetent without a pra- 
yer forcancellation or avoidance of the 
lease ; and in the absence of such prayer 
the learned Judge dismissed the appeal. 


The only question which has been argued 
before me in this second appeal is whether 
the plaintiff was or was not entitled to sue 
for possession without also praying for can- 
cellation or avoidance of the lease. The 
learned Judge of the lower Appellate Court 
has relied on the decision in Aztz-un- nisa 
v. Siraj Husain (1) and also on the observa» 
tions of the Court in Basdeo Narain v. 


(1) (1934) A L J817; 152 Ind. Oas. 146; A I R 1934 
All, 507; 7 R A 268, 
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Mohammad Yusuf (2). But both those cases 
are distinguishable. In the last-named case 
there was a lease of agricultural land, 
whereas in the case which is now before 
me there is a finding that the lease was nof 
agricultural ; and therefore the analogy of 
s. 45, Ten. Act of 1926, which was there 
invoked, is inapplicable. In Aztz-unenissa 
v. Siraj Husain (1), the plaintiff was claim- 
ing through the alienor. In the case now 
under appeal the plaintiff and the alienor, 
who is his uncle, were members of a joint 
Hindu family. The plaintiff does not derive 
his title through the alienor, but has an 
independent title of his own. It is true 
that the alienation by his uncle was capa- 
ble of ratification unless of course it is a 
valid alienation by reason of legal neces- 
sity—and was therefore not void ab initio; 
but this fact per se will not necessitate a 
prayer for cancellation. In Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi (3), the 
Plaintiffs sued as reversioners for possession 
of property which had been transferred on 
lease for 60 years by the late owner's de- 
ceased widow. Their Lordships of the Privy 
Oouncil held that the plaintiffs were entitle 
ed to sue for possession, treating the alie- 
nation as a nullity, At p. 333* they say: 

“A Hindu widow is not a tenant for life but is 
owner of her husband’s property subject to cartain 
restrictions on alienation and subject to its devoly- 
ing upon her husband's heirs upon her death, But 
she may alienate it eubject to certain conditions 
being complied with. Her alienation is not therefore 
absolutely void, but it is prima facie voidable at 
the election of the reversionary heir. He may think 
fit to affirm it, or he may at his pleasure treat it as 
a nullity without the intervention of any Oourt, 
and he shows his election to do the latter by com- 
mencing an action to recover possession of the pro- 
perty. There is, in fact, nothing for the Oourt 
either to set aside or cancel as a condition prece- 
dent to the right of action of the reversionary heir. 
lt is true that the appellants prayed by their 
plaint a declaration that the ijara was inoperative 
as against them, 83 leading upto their prayer for 
delivery to them of khas possession. But it was 
not necessary for them to doso, and they might 
have merely claimed possession, leaving it to the 
defendants to plead and Gf they could) prove the 
circumstances which they relied on for showing that 
the ijara or any derivative dealings with the property 
were not in fact voidable but were binding on the 
reversionary heirs,” 

Upon these ndings the Judicial Oom- 
mittee held that Art. 14land not Art. 91. 
Lim. Act, was applicable. In Radhu Ram 


(2) 51 A 285; 116 Ind. Oas. 491; AI R 1928 All, 617; 
96 A L J 1313; 12 R D 711; LR9 A 321 Rey; Ind. 
Rul. (1929) All. 587. : 

(3) 34 0329; 31 I A87; 50 L J 334; 11 OWN 
424:9 Bom. L R 802; 2 M L T133; 17M L J 154 
(P 0). 
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v. Mohan Singh, 29 Ind. Cas. 199 (4), the 
plaintiff's brothers had sold the joint family 
land during his minority to the defendant, 
After the expiry of three years from the 
date of pisintifi's attaining majority he 
sued for, his share of the land. The suit 
was dismissed as barred by limitation 
under Art. 44, Lim. Act. On second appeal 
it was contended on behalf of the defend- 
ant that the suit had been rightly dismissed 
and that in any case it was barred under 
Art. 91. Butit was held by a Pench of the 
Punjab Chief Court (Shadi Lal and Rossig- 
ucl, JJ.) that the suit was not barred, that 
neither Art, 44 nor Art. 91, was applica- 
bie tothe case and that the plaintiff had 
12 years tosue for possession of the land. 
At p.200*, second column, the learned 
Judges say : 

“An instrument of alienation, executed by a person 
who, not being the full ownerof the property, has 
a conditional authority to dispose of it, need not be 
set aside if the condition under which the authority 
might be exercised had not been fulfilled. Such are 
the cases of a sonless Hindu widow, the karta or 
manager of a joint family and the karnavan of a 
Malabar terwad. In thesecases itis not only not 
necessary, but it is not possible, to have the instru- 
ment of alienation cancelled and delivered up, be- 
cause, as between the parties to it, it may be a 
perfectly valid instrument. All that is needed is a 
declaration that the plaintiff’s interest is not affected 
by the instrument, and that declaration is merely 
ancillary to the relief which may be granted by 
delivery of possession. The plaintiff may treat the 
instrument as non-existent, and sue for his rights 
as if itdid not exist. Even an express prayer in the 
plaint for the cancellation of such an instrument 
may be treated as not an essential part of the plaint- 
iff’s relief,” 

Further on they observe : 

“If the person who executes the document had no 
authority inlaw to execute it, the plaintiff need 
not sue to set it aside, but may treat it as of no 
effect.” 

Finally the learned Judges say : 

“Mr. Govind Das has not been able to cite a single 
judgment in which Art. 91, has been applied to the 
suit of a member of Mitakshara femily for posses- 
sion of his share of the property alienated by the 
manager thereof, and on the authorities cited above 
we are of opinion, that the period of limitation for 
& suit of this kind is twelve years.” 

In Thirupathi Raju v. Venkataraju, 40 
Ind. Oae. 418 (5), it was held by a Bench 
of the Madras High Court that a suit by 
a member of a joint Hindu family for 
possession of property alienated by the 
manager during the plaintiff's minority, 
describing himself as the guardian of tne 
minor, is not a suit to set aside a sale by 
a guardian to which Art. 44, Lim. Act, 


(4) 29 Ind. Oas.199; AIR 1915 Lah, 200; 84 PLR 
1915; 98P W R 1915, 
(5) 40 Ind, Ode, 418; A IR 1918 Mad. 1038. 


*Page of 29 Ind, Cas,—[Ed.] © 
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applies; but is one for possession of immovs 
able property within the meaning of Art. 144. 
The decision in Radhu Ram v. “Mohan 
Singh, 29 Ind. Cas. 199 (4), already referred 
to, was here approved and followed. In 
my opinion, although the transaction in 
the present case was capable of ratification 
bythe minor as regards his interest in 
the property, and was not void ab initio 
since his uncle had the power of alienation, 
subject to restrictions, the plaintiff, who is 
not claiming through the alienor, was en- 
titled to sue for possession without adding 
a prayer for cancellation. In other words, 
he was entitled to treat the alienation asa 
nullity, leaving it to the transferee to estab- 
lish legal necessity. On the above findings, 
I allow this appeal and set aside the decree 
of the Court below, and I remand the appeal 
tothe lower Appellate Court with direc- 
tions todetermine the question of legal 
necessity and any other issues which may 
still be outstanding. Costs will abide the 
result. 
S. Appeal allowed. 


BHOPAL HIGH COURT 
Letters Patent Oivil Appeal No. 4-17 
of 1939 
August 2, 1939 
MowamMap Anmap Kuan, O, J. anD P. O. 
Breoi, J. 

Risaldar KISHAN SINGH— 
DEOREE-HOLDER—APPELLANT 
versus 
AMAROHAND AND otgErs— 

J UDGMENT- DEBTORS—RESPONDENTS 

Limitation Act (IX of 1908), s. 28—Decree-holder 
mentioning payment by judgment-debtor in execution 
petition and producing receipts signed by judgment- 
debtor—He should be allowed to prove payment— 
Payment tf duly certified aa required by Civil Pro- 
cedure Code (Act V of 1°08), O. XXI,r, 2. 

Where the decree-holder has mentioned three con-’ 
secutive payments in his execution petition and 
produced a receipt purporting to bear the signatures 
of the judgment-debtur in respect of those pay- 
ments, all the three payments must be held to be 
duly certified, and the writing alleged to have been 
executed by the judgment-debtor is sufficient to 
save limitation according to s. 20 of the Lim. Act, 
if it is proved to have been signed by him, 
Under such circumstances the decree-holder should 
be given an opportunity to prove the payments in 
question. Straymal v. Kishanlal, (1934) relied on. 


Mr, Nasir-ud-din, for the Appellant. 

Mr. Mohammad Umar, for the Respond- 
ents. 

Judgment.—This is a second appeal 
against the judgment of a Single Judge of this 
Court dismissing the execution petition as 
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time-barred. Kauribai obtained an instal- 
ment decree against Tikaram onthe basis 
ofa compromise deed dated April 29, 1933, 
containing a stipulation that the judgments 
debtor was to pay Rs. 25 in Sammat 1990 
and the balanceof Rs. 100 in two instale 
ments of Rs, 50 each payable bythe end 
of Sammats 1990 and 1991 respectively, In 
case of default of any instalment, the decree- 
holder had the right to realise the whole of 
the decretal amount found due, The judg- 
ment-debtor did not pay a single instalment, 
On September 22, 1934, the decreesholder 
sold the decree to Kishan Singh who as 
the assignee of the decree applied for 
execution on June 13, 1937. The judgments 
debtor pleaded limitation on the ground 
that the first instalment having remained 
unpaid, the period of limitation began to 
ron from the date of the default and 
- consequently the whole decree was barred. 
Kishan Singh had produced a writing in 
the judgment-debtor’s own hand and it was 
contended that the judgment-debtor had 
made paymentscn August 21, 1935; Sep- 
tember 14,1935 and November 16, 1935, 
as Shown in the writing, which renewed the 
period of limitation. The lower Oourt 
without feeling the necessity of allowing 
the decree-holder to prove the aforesaid 
writing held that the decree was not barred. 
The learned Munsif took a very curious 
view holding that the period of limitation 
began to run from the date of the transfer 
of the decree. The decree-holder having 
appealed the first Appellate Court observed 
that since the judgment-debtor had not 
admitted the writing produced to prove 
the payments made by him, the fact as 
to whether it had any bearing upon the 
Question of limitation cannot be decided 
in appeal. The learned Judge however 
failed to notice that the decree-holder was 
given no opportunity to prove the writing; 
and his decree was pronounced off-hand to 
be within time. The learned J udge in 
appeal further remarked that because of 
the stipulation that the whole decretal 
amount was to become payable in case of 
a single default, time had begun to run on 
the very first default at the end of Sammat 
1990, and the execution petition which was 
presented in 1937 had become barred. 
Thereforethe execution proceedings were 
struck off, 

it is clear from the record of the Court 
of first instance that the decree-holder had 
specifically pleaded extension of time under 
s. 20 of the Lim. Act and in support of 
this allegation had produced a writing said 
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to beir the judgment debtor's own hand 


admitting Payment of three instalments on 
dates specified therein. But the learned 
Munsif did not consider it necessary to go 
into this question simply because he was 
of opinion, though quite erroneously, that 
a transfer of decree gave a fresh starting 
point to limitation. It was therefore not 
due to any fault of the decree-holder that 
tbe writing was not duly proved. Under 
the circumstances it is absolutely necessary 
to give the party producing the said writ- 
ing an opportunity to prove the same. It 
is quite evident that without proof the 
writing cannot form part of the record and 
no weight can be given to it in argument. 
The next point pressed in this Oourt 
relates to certification underO. XXI, r. 2, 
and it is argued that the payment, if made, 
being uncertified, could not be recognised 
by a Court executing the decree. This 
objection appears to have been raised in 
the first Appellate Court also but it was 
not decided there. We might refer to our 
own decision in Siraymal v. Kishanlal (1934) 
where the decree-holder had mentioned in 
the execution petition the receipt of three 
instalments, and in support of his conten- 
tion had also filed a receipt signed by 
the judgment-debtor in order to bring his 
application within time, but the lower Oourt 
had not allowed the receipt to be read in 
evidence. In revision it was held by a Single 
Judge of this Court that since the payment 
was not certified, it} could not be recorded as 
such by the executing Court under O. XXI, 
s. 3, suber. 3of the Civil P.O, A Letters Patent 
appsal was filed against this decision and 
it was held that a mention of the fact of 
payment by the decree-holder in his exe 
cation petition was sufficient certification 
as required by O. XXI, r.2 of the Civil 
P.C., and als) that a fresh period of 
limitation wouid run from the date of the 
payment even though it was certified after 
three years from the date of the lst execution 
petition, if such a payment fulfilled thea 
requirements of s.20 of the Lim. Act. The 
decree-holder was therefore held entitled 
to prove the payment relied on him. 
The facts of this case are very similar 
to the above case, Here alsa the deacres« 
holder has mentioned three consecutive 
payments io his execution petition and 
produced a receipt purporting to bear the 
signatures of the judgment-debtor in res- 
pect of those payments, Under the cireume 
stances all the three payments must be 
held to have been duly cartified, and the 
Writing alleged to have been executed by 
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the judgment-debtor appears to be sufficient 
to save limitation according tos. 20 of the 
Lim. Act, if it is proved to have been 
signed by him. We are therefore of opin- 
ion that the decree-holder should be given 
an opportunity to prove the payments in 
question. 

' We allow the appeal, set aside the deci- 
sions of the first appellate and. the lower 
Ccurts and send the case back to the file 
_ ofthe lower Oourt with the direction that 

the decree-holder be allowed to prove the 
disputed payments and the case be then 
decided in the light of the evidence led 
by the parties. Costs throughout to abide 
the result. 

D. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Execution First Appeal No, 102 of 1938 
January 11, 1940 
BsNNET AND VERMA, JJ, 

SHANTI LAL—OsszrotcR— APPELLANT 
versus 
Mst. JAMNI KUER— RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 6, 39 (1) 
—Decree transferred te other Court for execution— 
Jurisdiction of such Court how determined—Whe- 
ther valuation of decretal amount or original salua- 
tion of suit to be considered—Transfer of decree 
may be made, if any of four conditions ins. 39 (1) 
are satisfied. 

Section 6, Civil P. O., applies to the valuation 
of the case actually transferred, that is, the execu- 
tion case. There is no reason whatever why the 
question should go back to the valuation of the 
original suit. Where proceedings have terminated 
in a decree the question of the execution of one 
decree is the same as the execution of another of 
the same amount and no question of the original 
valuation of the suit has anyreal bearing on the 
question of execution ofa decree. Itis the valua- 
‘tion of the decretal amount which determines the 
importance of the cass forthe limits of pecuniary 
jurisdiction. It ig not, therefore, necessary that the 
Court to which a decree is transferred for execu- 
tion should be a Court having sa limit of pecuniary 
jurisdiction which would include the original valua- 
tion of the suit. [p. 379, col. 2; p. 377, col. 1.) 

(Case-law discussed. | 

There are four conditions ins. 39 (1), Civil P. 
O., and if any of these conditions is satisfied the 
transfer of the decree may be made. [p. 378, col, 


2.) 


Ex. F. A. Írom the decision of the Civil 
Judge, Budaun, dated December 18, 1937. 
Mr. C. B. Agarwala, for the Appellant. 
Mr. 5. N. Seth, for the Respondent, 
Bennet, J.-—-This is an executicn first 
appeal by a judgment-debtor Shanti Lal 
who bas made an objection which has been 
disallowed by the Oourt below. The facts 
are that Shanti Lal brought a suit No. 198 
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of 1926 and his suit was dismissed by the 
Subordinate Judge of Budaun on Febru» 
ary 26,1927 and a decree wae ‘granted 
against him for costs in favour of defendant 
No. 2Sheo Debi and defendant No. 3 Mat. 
Jamni Kunwar. Shanti Lal appealed to the 
High Court and the High Court dismissed 
his appeal with costs on December 11, 1930. 
On December 4, 1933 the holder of the 
decree for costs applied to the Subordinate 
Judge of Budaum to transfer the decree to 


the Munsif of Khurja for execution. This 
was granted. It is this application 
which it is claimed saves limitas 


tion. On January 8, 1984 an application 
was made to the Munsif of Khurja for 
execution, On February 1, 1934 that appli- 
cation was struck off, andit was infructuous. 
On January 8, 1936 Mst. Jamni Kunwar, 
one of the holders of the decree for costs, 
made the present application for execution - 
to the Subordinate Judge of Budaun. The 
point raised by Shanti Lal is that this 
application for execution is time barred and 
that the application for transfer by the 
decree-holder on December 4, 1933 does not 
save limitation because he alleges that 
the application did not comply with the 
requirements of s. 39 (1), Civil P.O, The 
allegation is that the section requires that 
the Court to which the decree is to be trans- 
ferred is a Court which should have 
pecuniary jurisdiction to try the suit in 
which the decree is passed, and that because 
the suit was one inthe Court of a Bub- 
ordinate Jadge the decree cannot be sent to 
the Court of a Munsif for execution, Itis 
to be noted ihat the decree for costs which 
is now to be executed amounted to 
Rs, 869-2-0 that this sum is within the 
pecuniary jurisdiction of the Munsif of 
Khurja. As regards the application of s. 39 
it may be pointed out that the objector 
gives his address as a resident of Khurja 
and therefore he came within the provi- 
sions of e, 39 (1) (a) which provides that 
the decree may be sent for execution to 


another Oourt 

“if the person against whom the decreas is passed 
actually and voluntarily resides .... within the 
local limits of the jurisdiction of such other Court.” 


There are four conditionsin s, 39 (1) and 
if any of these conditions is satisfied the 
transfer of the decree may be made. In the 
present case therefore there is no doubt 
that the residence of Shanti Lal, the judg- 
mertedebtor, in Khurja was a condition 
which entitled the Subordinate Judge to 
make the order of transfer on the application 
of the decree-holder. Now as regards the 
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capacity of the Oourt to which the transfer 
is made s. 39 (1) states : 

“The Court which passed a decree may, on the 
application of the decree-holder, send it for execu- 
tion to another Court,...." 

There is nothing stated in this sub-sec- 
tion as regards the pecuniary jurisdiction of 
the Oourt to which the decree is to be sent 
for execution. Reliance has been placed on 
s. 6, Civil P. O , which provides as follows: 

“Save inso far as is otherwise expressly provided, 
nothing herein contained shall operate to give any 
Court jurisdiction over suits the amount or value 
of the subject-matter of which exceeds the pecu- 
niary limits (if any) of its ordinary jurisdiction.” 

This section provides that the Court 
should have a jurisdiction over the suit. 
Now the word “suit”? here includes an exe- 
cution case which is headed as a miscel- 
laneous case. The present execution suit is 
Miscellaneous No, 22 of 1937 and the ori- 
ginal suit was No, 128 of 1926, in the Court 
of the. Civil Judge of Budaun, The natural 
view of s. 6 is that it applies tothe suit in 
question which is the executicn case before 
the Munsif. That execution case is for 
Rs. 542-7- 0 and this is within the pecus 
niary jurisdiction of the Munsif of Khurja. 
Accordingly the transfer of the decree to 
the Munsif of Khurja for execution did not 
offend against the provisions of s.6, Civil 
P.O. This matter has been referred to a 
Bench of two Judges by a learned Single 
Judge who pointed out that there were cer- 
tain rulings tothe contrary and these rul- 
ings have been cited before us. It appears 
that the Madras High Court has taken the 
view which has been set out namely that 
neither in the previous QOode nor in the 
present Code is it necessary thatthe Oourt 
to which a decree is transferred for execu- 
tion should be a Court. having a limit of 
. pecuniary jurisdiction which would include 
the original valuation of the suit, This view 
has been expressed in Narasayya v. Ven- 
katakrishnayya (1), at p. 399, Kelu v. 
Vikrishna (2) at p. 347, Shanmuga Pillai 
v. Ramanathan Chetti (3). Ghulam 
` Ghouse v. Sunni Lal 5 Ind. Cas. 155 (4) and 
Abdulia Sahib v. Ahmed Hussain Sahib 
22 Ind. Oas. 275 (5). On the other hand it 
has been held in Gokul Kristo Chunder v. 
Aukhil Chunder Chatterjee (6), that having 
regard tothe provisions of s. 6, Civil P. O, 
of 1882, a civil Court has no jurisdiction to 
execute a decree sent to it for that purpose 

(L) 7 M 397, (399). 

(2) 15 M345, (347); LM LJ 545. 

(3) 17 M 309; 4 M L J 91. 

(4) 5 Ind. Oss. 155; 7 ML T 132. 

(5) 22 Ind. Cas, 275; A I R 1914 Mad. 206; 
MW N97; 15 MLT 148, 

(6) 16 0457, 
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under s, 223 of the Ocde, when the decree 
has been passed in a suit the value 
or subjectematter of which is in excess of ihe 
pecuniary limits of its ordinary jurisdiction. 
This ruling specilically dissented from 
Narasayya v., Venkatakrishnayya (1). This 
Oalcutta ruling was based on the language 
in s, 6, Oivil P. O. of 1882, which provided: 

“Nothing in this Oode shall operate to give any 
Court jurisdiction over suits of which the amount 
or value of the subject-matter exceeds the pecuniary 
limits (if any) of its ordinary jurisdiction " 

The Court considered that suits should be 
held to be continued in execution proceed- 
Ings, There is another ruling in Durga 
Charan Majumdar v, Umatara Gupta (7). 
In this it was held by another Bench of the 


Calcutta High Court to thesame effect, 
following the ruling on p. 457* It 
may be noted that in regard to this 


ruling on p. 457*, there were three cases 
before the Oourt. In the second of these 
cases (mentioned on p. 458*) the amount of 
the decree was for Rs. 11,000 which was 
transferred toa Munsif. In the third of these 
cases (mentioned on p. 459*) the amount 
of the decree was Rs. 3,209 which was trange 
ferred to a Small Cause Oourt Judge for 
execution. The amount of the decree in tke 
first case was not mentioned. It appears 
therefore that in this ruling no point arose 
for distinction between the valuation of the 
original suit and the amount ofthe decree. 
I consider therefore that the decision of the 
Court was correct in holding that s. 6, Civil 
P. O., would bar the jurisdiction of the 
Munsif or of the Small Cause Court from 
executing these decrees, But I consider that 
gs. 6 should be applied to the valuation of 
the execution case. It is however probable 
that the reasoning in the ruling was meant 
to apply toacase where the valuation of 
the original suit would be beyond the pecu- 
niary jurisdiction of the execution Oourt 
and the amount of the decree would be 
Within that pecuniary jurisdiction. But the 
point was not bafore the Court, In the 
second ruling on p. 465* although the 
decree was only for Rs. 500 and the Court 
to which it was sent was the Uourt of a 
Munosif the point was not raised. 

The next ruling on which reliance was 
placed for the appellant was Amrit Lal vy. 
Murli Dhar (8). In that ruling it was laid 
down that an application for the transfer of 
a decree to another Court for execution is 


(7) 16.0 465. 
(8) 1 Pat. 651; 57 Ind, Oas. 538; A IR 1922 Pat, 
188; 3 PL T 422. 
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not a step-in-aid of execution within the 
meaning of Art. 182 (5), Lim, Act, 1908, if 
the application was to transfer the decree 
to a Court which had no jurisdiction to try 
the suit in which the decree was passed. 
It may be noted that the Calcutta rulings 
had not dealt with the case of limitation 
but with the validity of the order of trans- 
fer, The Patna High Court followed the 
ruling reported in Durga Charan Majumdar 
v. Umatera Gupta (7), The Panta rul- 
ing on p. 657* also reterred to Sham- 
sunder Shaha v. Anath Bandu (9) as supe 
porting its view. Tnis Calcutta ruling how: 
ever deals with the interpretation of s, 31 
(b), Presidency Small Causes Courts Act, 
and it does not deal with the interpretation 
ofs, 39, Civil P,O. Moreover, the decree 
in question was one exceeding Rs. 1,000 
which was the limit of the pecuniary juris- 
diction of the Munsif. Therefore, in my 
view, 8. 6, Oivil P. C., would apply to such 
a transfer andthe Munsif would not have 
jurisdiction to deal with such a decree in 
execution. The present case however is 
different and the proposition laid down by 
the Patna High Court was one which would 
apply to the present case, namely that it 
was the valuation of the original suit which 
should be taken into account for determin- 
ing the application of s. 6 to the Court to 
which the decree was transferred. The Patna 
ruling was followed in Sital Prasad v, Babu 
Lal Shukul (10). That was the case ofa 
decree for Res. 648-11-0 for costs and it was 
held that the Munsif could not execute that 
decree when it was transferred to him 
because the original suit had been beyond 
his jurisdiction. ‘his was not a case of 
limitation. 

For the appellant reference was also 
made to Shri Sidheshwar Pandit v. Shri 
Harihar Pandit (11). This was not a case 
of a transfer on the application of a 
decree-holder but a case of a transfer 
of its own motion by the Court which passed 
the decree, under s. 39 (2), Civil P.O. We 
now come tothe one case of the Allahabad 
Hight Court which has been cited in favour 
of the appellant that is, Sita Ram Rai v, 
Madho Prasad (12). In that case a learned 
Single Judge has follswed the Patna and 
Oaleutta rulings and has differed from the 
Madras ruling. In that case there was a 

(9) 37 O 574; 6 Ind. Oas, 97; 14 O W N 662. 

(10) 11 Pat. 785; 142 Ind, Oas. 155;A IR 1939 
Pat. 309; 13 P L T 498; Ind. Rul. (1933) Pat. 120. 

(11) 12 B 155. 


(12) (1938) A L J 1128; 180 Ind. Cas. 403; AI R 
1939 All. 57; I L R (1939) All. 97; 11 R A 459. 
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suit before a Subordinate Judge which it is 
stated in the ruling on p. 1130* exceeded 
in value Rs. 5,000. The learned Single 
Judge has not stated what was the amount 
of the decree. The decree was transferred 
On the application of the decree-holder to 
the Court of a Munsif and it was claimed 
that this transfer was a step-in-aid of execu- 
tion which would save limitation. The 
learned Single Judge held that it would not 
save limitation because he held that as the 
Valuation of the original suit was beyond 
the jurisdiction of the Munsif therefore the 
transfer could not be made tothe Court of 
the Munsif under s. 39, Civil P.O. Oa 
p. 1131* he has stated as follows: 

“Section 223 of the Oode of 1682 corresponds to 
ss, 38, 39, 41 and to certain other sections of the 
Oode of 19v8. In the present case I am concerned 
with only that portion of s. 223 of the Oode of 
1882 that has been re-enacted in s. 39 of the Code 
of 1903. Section 39 (1) prescribes the circumstances 
in which the Oourt passing the decree may, on the 
application of the decree-holder, send the same for 
execution fo another Oourt. Clause (2) of s. 39, 
Oivil P. O., empowers the Court of its own motion 
to send the decree for execution to any subordinate 
Court ‘of competent jurisdiction.’ A comparison of 
s. 39 of the present Uode with the relevant portion 
ofs 223 of the former Code shows’ thats. 39 has 
reproduced the relevant portion of s, 223 verbatim 
except in one respect, In the former Oode it was 
provided that ‘the Oourt which passed a decree 
may of its own motion send it for execution to 
any Court subordinate thereto.” But in cl. (2) of 
s. 39 the words ‘of competent jurisdiction’ have 
been added. This addition must have been delibe- 
rate and intentional and was presumably with a 
view to set at rest the conflict between the Calcutta 
and the Madras High Courts on the point. The 
addition of the words ‘of competent jurisdiction’ 
in cl. (2) of s. 39 unmistakably points to the con- 
clusion that the Legislature intended to lay down 
that it is not open to any and every Court to 
execute a decree irrespective of its pecuniary juris- 
diction and that the competence of a Court to 
execute a particular decree must be determined by 
reference to its competence to try a suit of similar 
valuation in which the decrees under question was 
passed, Accordingly the Madras cases can no 
longer be deemed to be laying down the correct 
law and I must hold that the Munsif of Bansgaon 
had no jurisdiction to execute the decree held by 
the appellant.” 


In considering this argument I may point 
out that in the Civil P.O. of 1882 there 
was 23. 223 which provided as follows: 


“A decree may be executed either by the. Qourt 
which passed it or by the Court which it is sent 
for execution under the provisions hereinafter 
contained, 

The Oourt which passed a decree may, on the 
application of the decree-holder, eend it for execu- 
tion to another Court— 

(a) If the person against whom the decree is 
passed actually and voluntarily resides or. carries 
on business, or personally works for gain, within 
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the local limits of the jurisdiction of such other 
Court, or 

(b) If suvth person has not property within the 
local limits of the jurisdiction of the Oourt 
which passed the decres sufficient to satisfy such 
decree and has property within the local limits 
of the jurisdiction of such other Courts, or 

(c) If the decree directs the sale of immovable 
property situate outside the local limits of the 
jurisdiction of the Court which passed it, or 

(d) If the Oourt which passed the decree con- 
siders for any other reason, which it shall record 
in writing, that the decree should be executed 
by such other Court. The Oourt which passed a 
decree may of its own motion sent it for execution 
to any Court subordinate thereto." 

There were other matters in this section 
which do not concern us, but tke portion 
quoted has now been embodied in s. 39, Oivil 
P, C., of 1908. The section as it stands in 
both Codes deals with two entirely different 
matters (1) the transfer of a decree for 
executiou on tke application of a decree- 
holder and (2) the transfer of a decree for 
execution by the Court of its own motion. 
Now the changes in regard to this later pro- 
vision are two. Firstly, the Code of 1908 
has numbered the. two matters separately as 
subse. (1) and subss. (2). It appears that 
the Code of 1908 intended to make clear the 
distinction of the two cases. The second 
point is that to subes. (2) there have been 
the words “competent jurisdiction” added 
to the word ‘Court.” Now this addition has 
been made only in subs. (2). If the 
Legislature had intended to make some 
alteration or to emphasize some point in 
regard to subse. (1), those words would also 
have been added to the word “Court” in sub- 
s. (1), but those words were not added and it 
does not appear that any argument can be 
founded on the meaning of sub's, (1) on the 
addition of these words in subss. (2). The 
two sub-sections are entirely distinct and 
with all due respect it does not appear that 
the learned Single Judge was correct in 
holding that the Legislature intended to 
apply the view of the Oaleutta High Oourt 
to sub-s. (1) by making this addition to 
sub-s. (2). As regards sub-s. (2)it may ba 
mentioned that the reference toa subordi» 
nate Court is to be read in the light of s. 3, 
Civil P. O., which deals with tbe subordi- 
nation of Courts, and rulings on this ques- 
tion of the subordination of Oourts have 
no bearing on sub-s. (1) which is for trans- 
fer on the application of the decree 
holder. 

There is in my opinion nothing shown 
from the letter of the law to support 
the view of the Oaleutta and Patna 
High Courts. The interpretation wuich 
{ place on s. 6 is one which applies 
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this section to the valuation of the 
case actually transferred, that is, the execu- 
tion case. There does not appear to be any 
reason whatever why the question should go 
back to the valuaticn of the original suit. 
Where proceedings have terminatedin a 
decree the question of the execution of one 
decree is the same as the execution of 
another of the same amount and no question 
of the original valuation of the suit has any 
real bearing onthe question of execution 
of a decree. It is the valuation of the 
decretal amount which determines the 
importance of the case for the limits of 
pecuniary jurisdiction. Another matter 
which has to be noted is that s. 39 is intend- 
ed for the convenience of parties. If there 
were no right of transfer of a decree execu- 
tion proceedings would have to take place 
in Oourts sometimes very distant from the 
property which was attached. This incon- 
venience led to the provision for the transfer 
of decrees to the Oourt which had local 
jurisdiction. If the rule were to be applied 
that the Oourt of local jurisdiction was 
not to have power to entertain execution 
cases where the original suit had been of 
a value beyond its pecuniary jurisdiction 
certain inconveniences would occasionally 
follow. In ihe jurisdiction of this High 
Oourt there is the mountain area of Kumaon 
and in this area communications are exterme- 
ly difficult especially during the winter and 
in the rains and to hold that such a criterion 
should apply would cause great hardship to 
the population of Kumaon. There does not 
appear to be any advantage whatever from 
the view of the Calcutta and Patna High 
Courts and tbat view appears tome to be 
founded on astraining of the language of 
s. 6, Civil P. O. The natural interpretation 
is not in accordance with that view but is 
in accordance with the view of the Madras 
High Oourt. For these reasons, I consider 
that the view of the Madras High Court is 
the correct view and thatitshould be follow- 
ed in this High Oourt, In regard to the 
decision of the learned Single Judge reporte 
ed in Sita Ram Rai v, Madho Prasad (12), 
we are informed by learned Oounsel that 
this case is under Letters Patent appeal and 
therefore no final decision has been given by 
this High Ovuurt. Grounds other than the 
ground of limitation were not argued, In 
my view therefore this appeal should be 
dismissed with costs. 


Verma, J.—I agree that the appeal 
should be dismissed with costs. I will 
briefly recapitulate the essential facts 
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and state the precise points which in my 
opinion arise in this case. The appellant 
was the plaintiff in a suit No. 128 of 1926 
instituted in the Oourt of the Subordinate 
Judge of Budaun. There are no papers on 
this record to show the amount at which the 
suit was valued or to show the nature of 
the suit. We have, however, a certified 
copy of the decree of this Oourt in First 
Appeal No. 184 of 1927 which was filed by 
the appellant in this Court against the decree 
of the trial Court which had dismissed his 
suit with costs. It appears from this copy of 
the decree that the value of the subject-matter 
of the appeal is Rs. 13,962-9-6. It may 
therefore be taken that the same was the 
value of the subject-matter of the suit, 
This Court agreed with the trial Oourt in 
dismissing the appellant’s suit and dismiss- 
ed the appeal with costs. The application 
for execution, which has given rise to this 
appeal, was filed by the respondent, who 
was one of the defendants in the suit, for 
the realization of the costs allowed by 
the first Court and by this Court. The total 
amount of these costs is below Rs. 900. This 
application for execution was filed on 
January & 1936, The appellant raised the 
plea that the application was barred by 
time. The decree-bolder pointed out in 
reply that he had made a previous applica- 
tion on December 4, 1933 by which he had 
prayed for the transfer of the decree to the 
Court of the Munsif of Khurja, and urged 
that the present application, being within 
three years of the previous application was 
not barred bytime. The appellant did not, 
and does not, contest the proposition that 
an application, presented to the Court which 
passed the decree asking for the trans- 
fer of the decree for execution to another 
Court, is a step-ineaid of execution. In the 
$wo petitions of objection filed by the 
appellant in the Court below, one on 
March 19, 1937 and the other on March 20, 
1937, there was only the bare plea that the 
application for execution was barred by 
time and no reasons were given. The 
argument advanced before the Court below 
is thus stated by it in its judgment: 

“The contention of the judgment-debtor is that 
that proceeding does not save limitation because 
the certificate was obtained for Munsif’s Oourt, 
Khurja while the property was within the. juris- 
diction of the Munsif of Bulandshahr.” 

The point raised in this Court is differ- 
ent, It is argued that the application 
dated December 4, 1933 was not a step- 
insaid of execation because it was not 
made in accordance with law, and the 
reason given for this contention is that 
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it made a prayer which the Court of the 
Civil Judge was not competent to grant, 
namely that the decree be transferred to 
the Court of the Munsif. Itis argued that 
the Court to which a decree is sought to be 
transferred must be a Court having pecuni- 
ary jurisdiction to hear the original suit 
culminating in the decree, irrespective of 
the amount for which the decree has been 
passed. It seems tome thaton the facts 
of this case the question which arises is: 
“Has aCourt to which a decree is sent for 
execution under s. 39 of the Oode jurisdic- 
tion to execute the decree, if the amount of 
the decree exceeds the limits of the pecuni- 
ary jurisdiction of that Court ?” and not 
whether a Oourt to which a decree is sent 
for execution has jurisdiction to execute it 
if the amount at which the suit is valued 
exceeds the limits of the pecuniary jurisdic- 
tion of that Court, Thus, the question 
which actually arises on the facts of this case 
is somewhat narrower than the question 
which has been argued, and it seems to 
me that some of the cases on which raliance 
has been placed by the learned Counsel 
for the appellant are really not applicable, 
In stme of them the amount of the decree 
itself was much beyond the jurisdiction of 
the Court to which the decree was transferre 
ed. In some others the amount of the 
decree for which execution was sought does 
not appear from the report, 

Taking the narrower question first, it 
seems to me that there is no warrant for the 
proposition that, unless the Court to which 
a decree is transferred has pecuniary juris- 
diction to try the suititself in which the 
decree was passed, it has no jurisdiction 
to execute it even if the amount of the 
decree itself is within its pecuniary 
jurisdiction. The power tofransfer decrees 
is contained in s. 39, Civil P. O. It is 
sub-s. 1 of that section with which we 
are concerned for we have here a 
case in which an application was made 
by the decreecholder requesting the Court 
which passed the decree to send it for 
execution to another Court, There is noth» 
ing in that sub-section which, in my opiaion, 
can justify the restriction which is sought to 
be put onthe jurisdiction of the Court to 
which a decree can be sent for execution. 
The words are: “..cccecsscooDMAYecosccccervccecs 
send if...... .....t0 another Oourt.” Of the 
cases cited the only case in this Oourt 
which is in point is that in Sita Ram 
Rai v. Madho Prasad (12), decided by a 
learned Single Judge. It seems to be on 
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reasons given by the learned Judge for his 
decision,are contained in the paragraph on 
p. 1131* of the report which has been quoted 
in extenso by my learned brother, The 
attention of the learned Judge does not 
seem to have been drawn to the fact that 
the words ‘of competent jurisdiction” have 
been added in what the Legislature, when 
adding thcse words, numbered as sub-s. (2) 
of the section. The corresponding pro- 
visions in the Code of 1882 were contained 
in paras. 2 and 3 of s. 223. That section 
did not have separately numbered sub- 
sections, Para. 3 of s. 223 of the old Code 
ran thus: 

“The Court which passed a decree may of its own 


motion send it for execution to any Court subordi- 
nate thereto.’ 


It seems to me that the reason for the 
change was that the expression “Court sub- 
ordinate thereto” was likely to create 
difficulties. The words ‘subordinate there- 
to” were clearly inappropriate. Farther, 
in 8.2 of the Oode of 1882 it was laid 
down, in connection with the definition of 
“district” that every Court of a grade 
inferior to that of a District Court and 
every Court of Small Oauses shall, for the 
purposes of the Code, be deemed to be 
subordinate to the High Court and the 
District Court. Similar provisions are con- 
tained in the Code of 1908 ins. 3. In view 
of these provisions relating to the subordi- 
nation of Courte, the expression “Court sub- 
ordinate thereto” had to be changed. It 
was therefore considered necessary to alter 
that expression to “subordinate Court of 
competent jurisdiction’. But when mak- 
ing this change, the Legislature, it seems 
tome, was anxious to make it clear that 
this provision would apply only to thcse 
cases where the Court, that had passed the 
decree, of its own motion sent it for execution 
to another Court, and that it was not to 
apply toa case in which the decree-holder 
made an application praying that the decree 
be sent to another Court for execution. The 
-Legislature therefore divided s. 39 into two 
Bub-sections, the provisions dealing with 
cases in which the decreesholder applied 
for transfer of the decree being in sub-s. (1) 
and those dealing with cases in which the 
Court passing the decree of its own motion 
Bent it for execution to another Court being 
in sub>s. (2). What was the reason which 
prompted the Legislature to make this dise 
tinction between the two classes of cases 
which are dealt with in the two sub-sections 
is not a question for us to consider. It is 
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enough for our purpose that the Legislature 
has thought fit to make the distinction. It 
also seems to me that the meaning of tke 
expression ‘Oourt of competent jurisdiction” 
is not quite clear. It may have to be con- 
sidered wher a case arises to which sub- 
s.(2) applies. With great respect to the 
learned Judge who has decided the case in 
Sita Ram Rai v. Madho Prasad (12). I 
am unable to agree with the views expressed 
by him. 


On the wider question also, I prefer the 
reasoning of the Madras High Oourt to that 
of the Calcutta High Court. Tbe Calcutta 
view was followed by the Patna High Couri, 
in Amrit Lal v. Murli Dhar (8), on the 
ground that the Patna High Oourt should 
follow the Calcutta ruling unless it was 
satisfied that those rulings were “decidedly 
wrong”: vide p. 657* of the report. The deci- 
sions of the Madras Court are to be found 
in Narasayya v. Venicatakrishnayya (1) and 
Shanmuga Pillai v. Ramanathan Chetty (3). 
Reference may also be made to the cases in 
Kelu v. Vikrishna (2), Ghulam Ghouse v. 
Sunni Lal 5 Ind, Cas, 155 (4) and Abdullah 
Sahib v. Ahmed Hussain, 22 Ind. Oas. 275 
(5), The Calcutta case mentioned by the 
learned Judge of this Court in his judgment 
in Sita Ram Rai v. Madho Prasad (12) is 
that in Durga Charan Majumdar v.Umatara 
Gupta (7). Learned Counsel appearing for 
the appellant has further cited the decisicn 
in Gokul Kristo Chunder v. Ankhil Chunder 
Chatterjee (6). In Durga Charan Majumdar 
v. Umatara Gupia (7), the learned Judges 
relied on the fact that in the Oode of 1822, 
which was in force when that decision was 
given the chapter relating to matters in 
execution formed a portion of Part 1 of the 
Code which was entitled “Of Suits in 
General,” It is significant that in the Oode 
of 1908 that arrangement has been altered. 
In the Code of 18:2, Part 1, headed “Of 
Suits in General,” consisted of twenty 
chapters, the nineteenth being headed “Of 
the Execution of Decrees,’ and s, 223 was 
the first section of this chapter, In the 
present Oode, Part 1 headed “Suits in 
General,” contains ss. 9 to 35-A and the 
whole subject of execution is now contained 
in Part 2, headed “Execution.” As I have 
already stated, I am of the opinion that the 
reasons given by the Madras High Oourt 
for its view are preferable to those given 
by the Calcutta High Court. Forthe reasons 
given above, the appeal should in my 
opinion be dismissed, 


*Page of 1 Pat.—|Ed.] 


382 


By the Court.—The appeal is dismissed 
with costs. 


Se Appeal dismissed. 





NAGPUR HIGH COURT 
Criminal Revision No. 399 of 1939 
February 23, 1910 
Geogr, J. 
BHAGOLELAL—anp oTagRs—ACoUSED— 
APPLIOANTS 
versus 


EMPEROR—Oppositg Party 


Criminal trial—Joint trial — Prosecution alleging 
association and community of purpose—J oint trial, if 
legal when result shows no common purpose—Penal 
. Code (Act XLV of 1860), ss. 499, 171-G — Haception— 
Burden is on accused—Ezceptions 9 and 10—Proof, 
nature of —S. 171-G, scope — Offence of defamation 
also coming under s. 171-G — Prosecution under 
8. 171-G, if obligatory—Criminal trial — Sentence— 
Enhancement—A pplication by private complainant— 
Crown opposing—Duty of Court. 

Where the prosecution case alleges association and 
community of purpose among the accused, their joint 
trial is permissible and this would not be affected 
although in the result itis found that there was no 
such common purpose. Fore. 239, Oriminal P O., it 
is enough if the different offences are committed in the 
course of the same transaction. The criterion which 
makes a joint trial allowable is what the prosecution 
case is, not what the result may be. 71 Ind. Cas. 
670 (1), distinguished. Or. R. No. 85 of 1938, 
174 Ind. Oas. 1(2) and 158 Ind. Oas. 39 (3), relied 
on. [p. 382, col. 2; p. 383, col. 1.) 

If the accused relies on the exceptions to s. 499, 
I.P, O., it isfor him to prove that they applied, 
[p. 383, col, 2. 

Exceptions 9 and 10 to s. 499 both require the exis- 
tence of good faith, which implies the exercise of due 
care and attention. [ibid.] 

It cannot be said thats, 171-G is a species of the 
more general offence of defamation or is carved out of 
8.499. The prosecution under s. 171-G is not obliga- 
tory when the offence committed is also one under 
s. 500. 83 Ind. Oas. 654 (5), commented upon. [p. 
384, cols. 1 & 2.| 

{Oase-law explained ] 

The application for enhancement of sentence in 
revision must be looked at askauce where it is made 
by a complainant direct and is opposed’ by the 
Oounsel for the Crown. It would only beina very 
extraordinary case that the High Oocurt would 
enhance the sentence. It may well be true that 
the complainant has been put to considerable ex- 
pense in prosecuting the case. The Criminal Courts, 
however, cannot guarantee to reimburse a complainant 
by infliction of a heavy penalty on the accused, 
ree is rather the function ofa Oivil Court, [p. 384, 
col, 2, 


Or. R. App. fer revision cf the Court of the 
Sessions Judge, Jubbulpore, dated Septem- 
ber 73, 1939. 


Mr. T. J. Kedar, for the Applicants. 
Mr, Y.S. Tambe, for the Crown. 
Order.—This is an application by three 
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accused. Bhagolelal Jaichand and Jagpate 
singh, who were convicted and sentenced 
as under in the Court of the Magistrate First 
Class, Mandla: Bhagolelal and Jagpat- 
singh under s. 500, £. P. O., for which 
Bhagolelal was sentenced to six months’ 
Simple imprisonment and Jagpatsingh toa 
fineof Rs. 200, while Jaichand was convicted 
under s. 501, I, P, O., and sentenced to 
pay a fine of Rg. 200. 

The defamatory matterconcerning which 
they were charged was a poem (Ex. P-1) 
entitled ‘Gau-Guhar’ (the cry of a cow), 
which was composed by Bhagolelal while 
Jagpatsingh financed its printing, and Jai- 
chand is the owner of the press which printed 
it. This poem was distributed among the 
public as a piece of propaganda against 
the complainant and with the object of 
strengthening the position of the rival 
Congress candidate for election to the 
O, P. Legislative Assembly. These facts are 
all admitted. 

The complainant himself, Thakur Birendra 

Singh, has filed a separate application, 
No. 478 of 1939, urging that the sentences 
are inadequate and should be enhanced. It 
will also be disposed of by this order, 
' The application of the accused is pressed 
on these grounds: (1) That the alleged 
offence falls under s. 171 G of the I. P.C. 
and as that section constitutes a special 
offence it was not open to the complainant to 
proceed under s. 500, J. P.O., and as the 
prosecution under s.171-G requires sanction 
of Govt. as provided in s. 196, Criminal 
P. O., the present trial was bad. (2) It 
is said that the conviction cannot be 
sustained even under s. 900, I, P. C., 
because the complainant was really respon- 
sible for his servants’ acts and could not 
have been ignorant of the wholesale im- 
pounding of cattle that was going on. 
The accused are protected by exception 
l or exception 9 or exception 10 to 
e 499, J. P. ©. (3) It is urged that the 
joint trial of all the accused was illegal. 

This last ground can be quickly disposed. 
Before charge was framed a revision applica» 
tion on these points was preferred toths High 
Court, and I held on May 4, 1938 (Criminal 
Revision No. 85 of 1938) that the prosecus 
tion case alleged association and community 
of purpose among the accused, and their 
joint trial was permissible. That finding 
stands and would not be affected although 
in the result it was found that there was 
no such common purpose. Although the 
remainder of the other nine accused have 
been acquitted the three applicants are 
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found to have acted with acommon purpose. 
Asutosh Das Gupta v. Purna Chandra Ghosh 
(1), is-distinguishable as there was no 
evidence of conspiracy amongst the accused. 
For s. 239, Criminal P, O., it is enough 
if the different offences are committed in 
the course of the same transaction. In 
Babulal v. Emperor (2) it was laid down 
that the criterion which makes a joint trial 
allowable is what the prosecution case 
is, not what the result may be. In the 
present case, too, conspiracy was alleged 
in para. 5 of the complaint. See also 
Parsotam Das v. Emperor (3), 

On the merits this ‘application sounds 
hollow. The poem itself, as is shown by 


its title and accompanying picture ofcow - 


and calf, lays stress on the complainant's 
ill-treatment of cows, and the imputation 
clearly is that he is nota fit person to be 
elected by a Hindu constituency. The 
burden of the poem is not that the tenants’ 
grazing rights were being trampled on; nor 
is it even now alleged that the impounding 
of the cattle was illegal. It is not neces: 
sary to go further into that. The imputas 
tion depends on certain facts the truth 
of which is emphatically vouched for in 
the pcem but which the lower 
Courts have found to be false. One fact 
is that 180 cattle were shut up in the 
pound; the other is that if was the com- 
plainant who shut them up; and the third 
is that out of these 180, three died. The 
implication is that they died in the pound 
or atleast as the result of being shut up 
in the pound. The findings that these 
assertions are false are binding on mein 
revision. Itis useless to urge that the 
Complainant must have known about the 
impounding, and so it was correct to 
attribute to him the acts of his servants. 
The servants may have been given instruc- 
ticns to impound cattle as necessary, but 
if in doing so they acted cruelly towards 
the animals they would presumably be 
exceeding their instructions. At least it 
was for the accused to show the contrary. 
As a matter of fact it was the pounds 
keeper who had to determine how many 

(1) 50 O 159; 71 Ind, Oas. 670;36 O LJ 287;A IR 
1923 Oal. 11; 24 Or.L J 206. 

(2) AIR 1938 P O 130; 174 Ind. Oae. 1; 1938A L R 
309; (1988) AL J 382: 10 RPO250;19P L T 343; 
(1938)1 M LJ 647; 39 Or. L J 452; 42 O W N 621; 
1938 O W N 416; 1938 O L R189; (1938)M W N 505; 


4B R 490; 67 O L J 161; 40 Bom, L R 787; 65 I A 
ae 32 SL R 476; I L R (1938) 2 Oal. 295 


(P 0). 

(3) A IR 1935 Al). 769; 158 Ind. Oas. 39; (1935) Or. 
Cas, 922; 1935A L R 925; 8 R A 269; (1935) AL J 
1065; 36 Or, L J 1296, 
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animals he could take in the pound, and 
the servants accepted his decision, and after 
leaving 80 there lodged the remainder in 
the malguzar's bada where there was plenty 


‘of room for them. 


One other minor point raised is that the 
word ‘Atyachart’ should be translated ‘hard- 
hearted’ instead of ‘tyrannical’, ‘Tyrani- 
eal’ is the sense in which both the lower 
Courts understand the word, and that seems 
to fit in with the context, But which- 
ever meaning is given makes little odds. 
The gist of the peom is clearly defamatory, 
and there is evidence, which has been 
believed, that its effect,on a number of 
voters was that they took it at its face 
value and believed the complainant to be a 
hatayara or killer of cows and therefore 
repugnant ic good Hindus to whom the cow 
is a sacred animal. 

If the accused relied on the exceptions 
to s. 499, I. P. O. it was for them to prove 


that they applied. Exception l i8 
clearly inapplicable as it requires that 
the imputation must be true. Excep» 


tions 9 and 10 both require the existe 
ence of good faitb, which again implies 
ihe exercise of due care and attention, 
The accused led no evidence to show that 
they made careful enquiries; nor is there 
anything in the cross-examination to lead 
one to suppose that the accused were misled 
by wrong information given to them in 
spite of attempts on their part to verify 
it. There were therefore no grounds on 
which the lower Courts could have held 
these exceptions applicable. 

There remains the question ofs. 171-G, 
I. P. O, This Obap. (IX-A) on offences 
relating to elections including es. 1/l*A 
to 171-I was introduced into the Ocde 
by Act XXXIX, of 1920. Learned Counsel 
for the applicant says that the offence set 
out in s. 171-G is a special offence carved 
out of that of defamation, and the com- 
plainant had no option but to bring his 
complaint under that head after getting 
sanction. The contention for the Orown 
on the other side is that although offences 
under this section and s. 500 have elements 
in common thcy have also different elements: 
171-G is not carved out of s. 500: the 
amending Act did not restrict the scope of 
previous sections but simply added tothe 
list of offences existing: the amending Act 
did not purport to repeal s. 500, and there 
was no implied repeal either. It is not 
an instance of implied repeal such as is 
described by Maxwell on the Interpreta- 
tion of Statutes, Sth Edition, p. 166, where 
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a later slatute again describes an offence 
created by a former one and affixes different 
punishments to it varying the procedure. 

In my opinion the contentions for the 
Crown are correct. Section 171-G, leaving 
aside the clause “with intent to affect 
the result of an election” does not follow 
the language used in s, 499, I. P. OG, 
or refer to the offence of defamation but 
uses a special language of its own with 
the result that there may be cases under 
8. 171-G which do not fall under 499 and 
vice versa. It therefore cannot be said 
that s» 171-G is a species of the more 
general offence of defamation or is carved 
out of 5.499. That was the ratio decidendi 
of Emperor v. Ram Nath (4), and whether 
or not the principle was correctly applied 
to the facts and sections therein mentioned 
it does not appear to me to apply to those 
in the present cage. In fact it is some- 
what difficult to reconcile that case with 
a previous Bench decision in Ram Nath 
v. Emperor (5), where it was said to be 
fallacious to argue that if a man only 
commits an electoral offence within 
Chap. IX-A of the I. P. O., it does not 
matter what other crime he commits and 
he ought not to be prosecuted for it. In 
Maganlal v. Emperor (6), Queen-Empress v. 
Anant Puranik (7), was followed in pre- 
ference to Ram Nath v. Emperor (5) and 
it was held that Govt. could prosecute for 
a lesser offence although there may have 
been a charge under s. 121-A, I. P. O., 
requiring formal sanction under s. 196, 
Oriminal P. O. Ponnuswami Thevar v. 
Emperor (8), does not help the applicants. 
It was there held that where two sections 
applied the Magistrate could not insist on 
‘the complainant proceeding under one of 
them. The two pessible sections there 
were 88. 161 and 171, I. P. O.„ and it 
Was pointed out that sanction of the 
Local Govt. was required under each of them. 
In re Radhakrishna Iyyar (9) also cannot 
pO 47 A 268; 84 Ind. Cas. 714; 22 ALJ 1106; L 


“a A 25 Or; 26 Or. L J 362; A I R 1925 AIL 
(5) 46 A 611; 83 Ind. Cas, 654; 22 A LJ 497;100 
&ALR581;AI R 1924 All. 684; L R5 A109 Or. 
26 Or. L J 94. 
(6) 30 N L R 269; 150 Ind. Cas. 623; (1934) Or. Oas 
o AIR 1931 Nag. 74;7 RN 10; 35 Or, LJ 


(7) 25 B 90. 

(8) A I R 1922 Mad. 62; 65 Ind. Cas. 612; 15 LW 
199; (1922)M W N 123; 42 M LJ 139; 30MLT 35l; 
23 Or. L J 148. 

(9) 55 M791; 133 Ind. Oas. 604; 35 L W 753; AIR 
1932 Mad. 511; Ind, Rul. (1932) Mad. 589; (1932) Cr. 
n 33 Or. L J t65; (1932) M W N 1086; 63 M L 
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help the applicants; .rather it shows that 
& 171-G and s. 500, I, P. C., are-distinct. 
There the offending document as a whole 
was held to be not oneto which s.171-G 
I. P. O., applied, but the petitioner was, 
properly convicted and sentenced under 
8. 900, The weight of authority then does not 
support the contention that the prosecution 
in this case under s. 171-G was obligatory. 
The revision application of the accused 
therefore fails on all grounds, : 

The application for enhancement must 
be looked at askance by this Court seeing 
that it is made by a complainant direct 
and is opposed by learned Counsel for the 
Crown, It would only be in a very 
extraordinary case that this Court would 
enhance under these conditions. It may 
well be true that the complainant has 
been put to considerable expense in pro- 
secuting this case. The Criminal Courts, 
however, cannot guarantee to reimburse a 
complainant by infliction of a heavy penalty 
on the accused. That is rather the function 
of a Civil Court. The complainant has 
succeeded in defending his reputation, but 
as for the punishment of the accused 
the discretion of the lower Courts 
should, if possible, not be interfered 
with, The cases of Bhagolelal and the 
two other accused have been rightly dis- 
tinguished. I think that the sentences are 
reasonable, They are therefore confirmed 
and the application for enhancement is dis- 
missed. Bhagolelal must now surrender to 
his bail and serve the rest of his-sentence. 


D. Application dismissed. 





RANGOON HIGH COURT 
Special First Appeal No, 121 of 1939 
December 5, 1939 
Roperts, O. J. AND DUNKLBY, J. 
ABDUL AZIZ KHAN AND ANuTHER— 
APPELLANTS 


versus 
MAUNG PE TINT— RESPONDENT 

Promissory note—Note produced and execution ad- 
mitted—Ezxecutant should prove exemption—Negoti- 
able Instruments Act (XXVI of 1881), es. 44, 45— 
Promissory note stgned to get one small cash pay- 
ment and cancellation of old promissory note— 
Ss. 44 and 45, if apply—Promissory note—Considera- 
of 1872), 8, 92, Proviso 1— 
Relationship contradictory t9 that expressed upon the 
written document, whether permissible. 

Where the promissory note is produced, the bur- 
den of proof lies on the executant‘to excuse him- 
self from payment, where he admits execution of 
the note. 


—_ 
+r 


. 1940 


Where a person has signed a promise to pay a 
arge amount by reason of getting two benefits, one 


. & smail cash payment and the other the cancella- 


_ tion of an old 


note, s. 44, Negotiablel Instruments 
Act, does not apply to such case. Nordoes s. 45 apply, 
because the consideration is not *‘ ascertainable in 


. money without collateral enquiry,” 


“he. obtained what 


It is fallacious to say that the consideration for 
a promissory note is always the amount stated to 


. be payable in the note. 


Giving evidence of a relationship between the 
parties which was other than and contradictory to 
the relationsbip expressed upon the written pro- 
mıssory note is not permissible. 


Sp. F. A. from the decree of the Smal] 
Te Oourt, Rangoon, dated September 4, 


Mr. Mootham, for the Appellante. 


Dr. Rauf for Mr. P. K. Basu, for the 
Respondent, 


Roberts, C. J.—This appeal relates to 
a Suit upon a promissory note given by 
the defendant-respondent for Rs. 1,500 
plus interest, which was waived in the 
plaint, in favour of the plaintiff- appellants, 
dated July 11, 1939. And the promissory 
note having been produced, the burden of 
proof lay, as the learned Judge of the 
Small Uause Oourt Tightly pointed out, on 
the defendant to excuse himself from pay- 
ment, seeing that he admitted execution 
of the note; and his story is, in effect, that 
he bargained for. The 
consideration, he says, for the giving of 
the note was the cancellation of an old 
Promissory note, on which Rs. 850 was due, 
together with the immediate bhene%i of 
receiving the small sum of Rs. 20 in cash, 
and he also says that the cld note for 
Res. 850 was drawn and given by him for 
the comparatively small sum of Rs. 79, His 
is not a story of failure of consideration, 
but a story cf having signed a promise to 
pay this large amount by reason of getting 
two benefits, one a smal] cash payment and 
the other the cancellation of a note: and 
having got what he bargained for (and it 
must be apparent toal concerned that it 
was a very bad bargain) he now seeks to 
be exonerated from Payment upon the 
ground of partial want of consideration in 
respect of the notes. We are Clearly of 
the opinion that s. 44, Negotiable Instru- 
ments Act, does not apply to this case. That 
section says that when the consideration 
for which a person signed a promissory 
note consisted of money and was Originally 
absent in part, the sum which a holder 
standing in immediate relation with such 
signer is entitled to receive from him is 
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true that that Act need not be 


‘statement on the faes of 
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proportionately reduced, The defendant's 
own story here was that the consideration 
for which he signed the promissory note 
did not consist of money. Nor does s. 45 
apply, because the consideration which 
the defendant himself sets out is not 
“ascertainable in money without collateral 
enquiry.” 

I find myself unable to accept the story 
told by Maung Po Tint in the witness-box. 
He said that he could have got a loan from 
the Co-operative Credit Society if he had 
desired; bnt he insists that he signed for 
these very large sum3 at such a time be- 
cause he was extremely hard pressed for 
cach. Heisa man of some education and, 
although doubtless he might at the time 
have been very hard pressed, it really 
seems impossible for us to believe his 
Statement “I had to siga whatever they 
wanted me to siga,” and t? accept as true 
the story that he is now according tə the 
promissory note indebted in a sum of 
Rs. 1 500 when he has only received Rs. 90 
value in cash payments. Aceordingly, in 
my opinion this is not a cass in which we 
should exercise the pawer which we undoubt- 
edly have under the Usurious Loans Act, 
It is quite 

pleaded; 
the fact that it has not been pleaded, on the 
other hand, shows to some extent (and no 
question of that Act appears to have been 
gone into in the Court below) that it is 
really an eleventh-hour suggestion that we 
should adopt it. 

The learned Judge of the Small Cause 
Court has stated in bis judgment that he 
found the decision in the case not 8329y. 
There was, he said, the ordinary presump- 
tion against the defendant, and he had to 
decide whether the defendant had dig» 
charged the burden of proving the defence 
which he had advanced. What the defends 
ant did was not to set up a partial failure 
of consideration at al), but to say that he 
had got what he bargained for: what he did 
was to sef up a state of affairs between 
the parties which contradicted the clear 
the promissory 
note, and therefore he was not doing some- 
thing whichis permitted by provis) (1) to 
s. 92, Evi, Act, but was purporting to 
give evidence of a relationship between 
the parties which was other than and con- 
tradictory to the relationship expressed 
upon the written promissory note. That, 
in our view, was not permissible and 
therefore the learned Judge, in my respects 
ful opinion, misdirected himself as to the 
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‘criteria which should guide his judgment 
in this case. The consequence is that this 
appeal must be allowed and the decree 
which the learned Judge granted to the 
plaintiffs must be varied go as to give a 
decree for Rs. 1,500, the whole sum which 
he claimed, with ccsts here and in the 
. Court below, Advocate's fee here in addi: 
tion to the ad valorem costs eight gold 
mohurs, 


Dunkley, J.—I agree. It appears tome 
that fallacy of the argument on behalf 
of the defendant-respondent is that the 
consideration for a promissory note is 
always the amount stated to be payable in 
the note. But that very clearly is not the 
case. In this particular suit on the written 
statement of the defendant no defence 
whatever was disclosed, and the only way 
in which the defendant could get any 
relief, if his story could be believed, was 
‘by the application of the Usurious Loans 
Act, He did not plead that Act; it was 
not ‘applied by tke learned Judge of the 
Small Cauze Court, and, although we have 
a discretion to apply the Act in suitable 
circumstances even on appeal, I agree 
with my Lord the Obief Justice that it is 
impossible to believe that the defendant- 
respondent has placed the whole or the 
true facts before the Court and therefore 
it would not be a proper exercise of our 
discretion now to give him relief unde 
the provisions of that Act. 


De Decree varied. 


| an ee a enna 


MADRAS HIGH COURT 
Second Appeal No. 169 of 1935 
January 12, 1939 
W ADSWORTA, J. 

ANNAMALAI CHETTIAR— APPELLANT 

versus 
LAKSHMANAN OHETTIAR— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 51 (3) 
—Scope—Judgment-debtor adjudged insolvent sub- 
sequent to mortgage decree but before property was 
.sold—Property sold in execution without notice to 
Official Receiver—Sale of same property by Official 
Receiver to another person—Such person, if can 
claim possession from previous purckaser—Prece- 
dents— Obiter dictum— Decision of two points raised 
—Decision on first suffictent to dispose of case~De- 
`~ cision on other point, tf obiter, 

The Court sale in execution of a decree passes no 
title unless the person in whom at the time of the 
sale the title vests is a party to the sale proceed- 
ings. Sestion 5l, sub-a. (3), Prov. Insol. Act, does 
not apply to a purchase in execution after the ad- 
judication which vests the property ia the Official 
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Receiver, 178 Ind. Cas. 135 (1) and 170 Ind. Qas, 
510 (2), relied on. ` 

A judgment-debtor under a mortgage decree, was 
adjudged insolvent after orders had been passed for 
the sale of the hypotheca under the decree, but before 
the sale was actually held. Thesale was held with- 
out notice to the Official Receiver and one X pur- 
chased the property. Subsequently the Official Re- 
ceiver sold the property to Y subject to the mort- 


gage upon which the decree was passed and Y 
sued X for possession : l 
Held, that Y was entitled to recover possession 


of the property on reimbursing X the amount which 
he had paid to discharge the mortgage decree. 24 
Ind. Oas, 304 (5), applied, 32 Ind, Cas. 489 (6), re- 
lied on, 62 Ind. Oas. 864 (3) and 146 Ind. Cas. 521 
(4), distinguished. 

Where ina case two points are raised and there 
is a definite decision by the Court on both the 
points, the decision on one of them cannot correctly 
be described as an obiter dictum merely because the 
decision on the other point decided first was suffi- 
cient to dispose of the case. 


S. A. against the decree of the Sub-Judge;s 
Salem,in A. 8. No. 30 of 1934. 


Mr. C. A. Seshagiri Sastry, for the Appel- 
lant. toe 

Messrs, T. M. Krishnaswamy Ayyar and 
A. Balasubramanya Aiyar, for the Respond- 
ent. 


Judgment.—This appeal raises the ques* 
tion of the effect of the insolvency of the 
judgment-debtor under amortgage decree, 
the adjudication taking place after orders 
had been passed for the sale of the hypo- 
theca under the decree, but before the sale 
was actuallyheld. The appellant, who is 
the plaintiff, is a purchaser under a subse- 
quent sale held by the Official Receiver. 
The following are the essential dates. The 
mortgage decree is dated May 19, 1925, 
The judgment-debtor preferred his ingol- 
vency petition on July 1, 1926. The sale 
under the mortgage decree was ordered on 
July 8, 1927. The adjudication was on 
July 2°, 1927. On September 7, 1927, the 
sale in execution of the mortgage decree 
was held without notice to the Official 
Receiver and the defendant purchased the 
property. On January 3U, 1930, the Official 
Receiver sold the property to the plaintiff 
subject to the mortgage upon which the 
decree was passed:and the subsequent morte 
gage, The sale deed was actually executed 
neatly a year later. The suit is one for 
possession on the basis ofthis sale from 
the Official Receiver, the plaintiff offering 
to redeem the mortgage on which the decree 
was passed if necessary. The first question 
is whether the respondent (purchaser under 
the mortgage decree)is protected bys. 5l, 
sub s, 3, Prov. lnsol. Act. On this question 
it seems that the matter is concluded by a 
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Bench decision reported in Mallikarjuna Rao 
v. Offictal Receiver, Kistna (1), the learned 
Judges reading s.51 in the light of the 
heading “Effect of insolvency on antecedent 
transactions’ and holding that it has no 
relation to transactions taking place after 
the adjudication. This decision dissents 
from an obiter dictum of Venkatasubba Rao, 
Jain a case rep-rted in Muthan Chettiar 
v. Venkituswami Naiken (2), I respectfully 
agree with the learned Judges of the Bench 
that s. 51, sub-s, 3, does not apply to a 
purchase in execution after the adjudicas 
tion which vests the property in the Official 
Receiver. 

It has however been held by the lower 
Appellate Oourt, relying on the cases re- 
ported in Tatireddi v. Ramachandra Rao 
(3) and Subbaraya Goundan v. Virappa 
Chetttar Bank (4), that the insolvent to 
whom notice went in the sale proceedings 
under the mortgage decree at a time when the 
property still vested in him, represents the 
estate for the continuation of those pro- 
ceedings and that therefore the sale would 
be good as against the Official Receiver 
even though no notice was given to the 
Official Receiver under O. XXI, r. 22, Civil 
P. O. Both tke cases upon which the 
learned Subordinate Judge relied are cases 
dealing with the power of an insolvent to 
continue proceedings connected with an 
application to set aside a sale in execution 
of the decree after his adjudication. In 
such cases, there is no question of the pro- 
perty being vested in the Official Receiver, 
for, until the sale is set aside, there is 
nothing left to vest, and there is no parti- 
cular reason why the insolvent, who was 
a party to the proceedings in the appeal 
stage, should not be allowed to continue 
them, subject presumably to the right of 
the Official Receiver to claim the property, 
if any, ifthe sale is set aside. There are 
however a number of specific decisions to 
the effect that when, after the execution 
proceedings have been started under the 
decree, the judgment-debtor is adjudicated 
asan insolvent, the sale cannot convey 
title to properties vested in the Official 
Receiver unless he is made a party to the 


(1) (1938) 1M L J 471; 178 Ind. Oas, 135; AIR 
1938 Mad. 449. I L R (1938) Mad, 1063; (1933) M W 
N 201; 47 LW 705; 11 R M 408. 

(2) 59 M 928; 170 Ind. Oas. 510; A IR 1986 Mad. 
819; 71 MLJ 170; 44 LW 19i (1936) M W N 753 
(2); 10 R M 201, 
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Mad. 851; 57 M 89; 65 M LJ 719; (i933) MW N 
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proceedings. The leading case is ths deci» 
sion of the Privy Oouncil in v. Raghunath 
Dıs v. Sundar Das (5), Tnat was a case of 
a money decree the property in question 
having been attached before the adjudica- 
tion and sold without impleading the Offi- 
cial Assignes after the adjudication. Their 
Lordships point out 

“in thetirst place the property having passed 
to the Official Assignee, it was wrong to allow the 
sale to proceed at all. The judgment creditors had 
no charge on the land and the Court could not 
properly give them sucha charge at the expense of 
the other creditors of the insolvents. In the second 
placeno proper steps had been taken to bring the 
Official Assignee before the Oourt and obtain an 
order binding on him and accordingly he was not 
bound by anything which was done. In the third 
place the judgment-debtors had at the time of the 
sale no right, title orinterest which could be sold 
to,or vested in a purchaser, and consequently the 
respondents acquired no title to the property.” 

It was pointed out for tne respondent 
that this decision relates to a money decree 
and their Lordships expressly point out 
that there was nothingin the nature of a 
charge by reason of ths attachment under 
that decree. It ssems to me however that 
the fact that we are now dealing with a 
mortgage decree will not take away the 
applicability of this decision, though it will 
have a bearing upon the nature of the 
decree to be passed. At the time waen the 
sale in favour of the respondent was held, 
the mortgagee decree-holder hada charge 
over the property to the extent of his 
decree. In realization of that charge, he 
proceeded to sell the right, title and iaterest 
of the judgmentedebtor to waom due notice 
was given, After the sale was ordered, by 
op2ration of law, the right, title and intere 
est of the judgment-debtor, subject always 
to the decree-holder’s charga, bacams3 vast: 
ed in the Oficial Receiver. Adopting the 
reasoning of their Lordships of the Privy 
Council, when tnis sale was held there was 
no title vestedin the judgment-debtor waich 
could by the courtesale pass to the purcha- 
ser. At the same time the purchaser, naviog 
by payment to the mortgagea decree-holder 
liberated the proparty from the mortgage 
decree, certainly has an enquity as against 
the judgment-debtor and as against the 
Official Receiver in whom the judgment- 
debtor's property had becoms vested, tobe 
reimbursed the amount which ha has spent 
by his bona fide purchase to relieve the 
proparty of tois barden. Taereis a decision 
of a Bench of this Osurt reported in Deva» 

(5) 42 O 72; 24 Ind. Oas.304; A I R 1914 P O 129; 
41 Í A 251; 18 O W N 1008; 1 L W 567; 27ML JI 


150; 16 M LT 353; (191!) M W N 747; 16 Bom, L 
R 814; 20 OL J 555; 13 A LJ 154(PO), 
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raja Aiyangar v. Tirumalasami Naidu, 32 
Ind; Cas. 489 (6), wherein the rule laid 
down by the Privy Council in Raghunath 
Das v. Sundar Das (5), has been applied 
to the case of a mortgage decree. Mr. 
Krishnaswami Aiyar bas sought to get over 
this ruling by describing it as an obiter 
dictum. I doubt whether this description 
is legitimate regarding a decision on one 
ofthe two points decided in a cage, merely 
because the other point, which was taken 
up first, was itself sufficient to dispose of 


the case. The learned Judges discuss both ` 


the contentions and, in spite of having 
given a decision on the first contention 
which makes it unnecessary to decide the 
second contention, they dodefinitely give 
a decision on the question in which we 
are now interested, which was a question 
which arose for decision and would have 
been sufficient to dispose of the case if 
the decision on the first point had been 
otherwise. Such a decision cannot,in my 
epinicn, be correctly described as an obiter 
dictum. lt seems to me in view of these 
authorities, that it is unnecessary to draw 
any analogy fromthe decision of the Full 
Bench, to which I wasa party, reported in 
Kanchamalai Pathar v. Shahaji Rajah 
Sahib. (7), to tbe effect that when the 
judgment-debtor dies after the sale has 
been ordered and before the saie has been 
held, no title passes to the purchaser when 
there is no notice to the legal representa- 
tives of the judgment-debtor. The essential 
principle seems to me to be the same, 
namely that the court-sale in execution of 
a decree passes no title unless the person 
in whom at the time of the sale the title 
vests is a party to the sale proceedings. In 
this view I disagree with the learned Sub- 
ordinate Judge and hold that the plaintiff 
is entitled to recover possession of the pro- 
perty on reimbursing the purchaser under 
the mortgage decree the amount which he 
has paid to discharge that decree. The 
appeal is therefore allowed with costs here 
and in the lower Appellate Oourt. The 
decree of the trial Court is restored and 
the réspondent will be entitled to draw the 
amount in Court depcsit if still available. 
There seems to me to be some doubt whe- 
ther the amount deposited in Oourt is still 
in Court deposit after the lower Appellate 
Court’s judgment. Ifthe amount has been 
withdrawn, it should be re-deposited in the 


(6) 32 Ind. Oas. 489; A IR 1917 Mad. 98. 

(7) 59 M 461; 162 Ind. Cas, 156; A I R 1936 Mad. 
205; 70 ML J 162; (1936) MW N 60; 43 L W 238; 
8 R M 946 (F B). ; 
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trial Gouri within one month and may 
then be drawo by the respondent, Leave’ 
to appeal fefused. l 


NS. Appeal allowed. 


OUDH CHIEF COURT 
Miscellaneous Appeal No. 115 of 1938 
April 29, 1940 
Zía-UL HASAN AND YorRKB, Jd. 

Baba DAYA RAM SINGH AND ANOTAER=—— 
APPLIOANTS—APPELLANTS 
VETSUS 
Ch, SURENDRA SINGH AND oTaERS— 

-OREDITORS — RESPONDENTS. 

U. P. Encumbered Estates Act (XXV of 1934), s. 50 
—Death of landlord applicant — Provisions of 
0. XXII, Civil Procedure Code (Act V of 1908), in 
regard to substitution and abatement tf apply—Ap- 
plication for substitution—Art. 176, Limitation Aot 
(IX of 1908), if applies. 

In so far asrelates to a landlord applicant the 
provisions of O. XXII, Civil P. O., in regard to 
substitution and abatement must necessarily be 
regarded as inconsistent with the Encum, 
Estates Act in view of the provisions of s.50. In 
view ofthe provisions ofs. £0 of the Encum. 
Estates Act, which makes it clear that in the case of 
the death of a landlord applicant there ig no abate- 
ment, adifferent set of considerations arise from 
those which arise in the case of the death of a credi- 
tor, and the provisions of O. XXII, Oivil P, O., have 
no application to the matter. It does not neces- 
sarily follow from this that an application analogous 
to an application under O. XXII is not competent. 
Obviously itis necessary thatso far as may be 
possible the legal representatives of the deceased 
applicant should be brought on the record and put in 
a position to look after their interests, but it will 
necessarily follow that Art. 176 of the Lim. Act, 
will have no application, 184 Ind. Oas. 81 (2), relied 
ol. 


Misc. A. against the order of the Special 
Judge of lst Grade, Unao, dated Septem- 
ber 2, 1938. 


Mr, D. K. Seth, for the Appellant. 


Messrs, H. Husain, H. H. Zaidi and S. 
Mohd. for Repondent No. 1l. 


Mr. Anand Madho, for Respondent No. 4. 


Judgment.—This is a miscellaneous 
appeal under the provisions of s. 45 of the ` 
Encum. Estates Act from the order of the 
Special Judge, 1st Grade, Unao, dismissing 
the application cf Daya Ram Singh and 
Surat Singh, sons of Bhikhari Singh, for 
substitution under the provisions of O. XXII, 
rT. 4 in place of Mst. Chita Kuer deceased 
applicant under the Encum. Estates Act. 
Musammat Chita Kuer applicant had filed 


‘her written statement under s. 8 of the 


Encum. Estates Act on August 6, 1937. 
She died subsequently on December 2 or 3, 
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1937. The present application purporting 
to be an application under the provisions 
of O. XXIL r. 4 (although the reference 
is actually to O. IV, r. 22) was made cn 
July 9, 1938. Other applications seemed to 
have been made by other persons also 
Claiming to be the reversioners of the last 
male holder of the estate. The: learned 
Civil Judge held that O. XXII, r. 2 of the 
Oivil P. O. was applicable to these applica- 
tions for substitution and he accordingly 
held that the application of the present ap- 
pellants, which should have been made 
within $0 days of the death of Mst. Ohita 
Kuer, was barred by the provisions of 
Art, 176 of the Lim, Act. In this connec- 
tion he pointed out that the provisions of 
the Civil P. O. had been made applicable to 
proceedings under the Encum. Hstates Act 
save in so far as they are inconsistent with 
the provisoins of the Act or with rules 
made under the Act, and that O. XXII, r. 3, 
sub-r. (2) provides that where no applica- 
tion is made within the time allowed by 
law the suit shall abate. He, however, 
proceeded to hold that O. XXII, r. 9 did not 
apply because the suit had not yet abated, 
there being still pending an application by 
another reversioner which might possibly 
turn out to have been filed within the pre- 
scribed period of 20 days. 

On behalf of the appellants it is pointed 
out that no reference has been made to 
s. 50 of the Encum. Estates Act and it is 
contended that in view of the provisions of 
that section there is no abatement of pro- 
ceedings under the Encum. Estates Act by 
reason of the death of the landlord applicant. 
The section provides as follows:— 

“If a landlord with regard to whom a notice has 
been published under s. 9 dies before a declara- 
tion has been made in respect of him under s. 44. 
(a) the proceedings under this Act shall be osn- 
tinued ag nearly as may be possible in all respects 
as if the landlord were still living; and (b) any 
person succeeding to the whole or any portion of the 
landlord’s property shall become subject in respect 
of that property to the disabilities imposed by 
sub-s. (2) of s. 7 and shall continue to be subject 
until a declaration has been madein respect of him 
under s. 44." 

_ This section leads to two results; one 
evidently is that the proceedings da not 
abate as pointed out in the note to Gupta’s 
Oommentary on the Encum, Estates Act. 
The other is that when a landlord applicant 
dies the Court will be bound at some time 
or other to substitute in place of the name 
of the landlord the name of the -person 
succeeding tothe whole or any portion of 
the landlord's property, even although no 
application for substitution may ever have 
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been made under the provisions of O, XXII . 
of the Civil P. C. 

Under the rules framed under the Encum. 
Estates Act as originally framed O. XXII 
was not made applicable to proceedings 
under the Encum, Estates Act, possibly in 
view of the provisions of s. 50, Sube 
sequently in 1936 there was an amendant 
of the rules by which the present position 
was created that the provisions of the Civil 
P.O. are applicable except in so far as 
they are inconsistent with the provisions of 
ths Encum, Estates Act or the rules made’ 
thereunder, It appears to us that in sofar as 
relates to a landlord applicant the provi- 
sions of O. XXII in regard to substitution: 
and abatement must necessarily be regards 
ed as inconsistent with the Encum. Estates 
Actin view of the provisions of s. 50, 

Learned Counsel for the respondent cre: 
ditors has argued that the effect of s. 50 is 
only to prevent an abatement of the ap- 
plication under the Act by default of the 
heirs of the original applicant and that the 
provisions of O. XXII, r. 3 (1) read with 
Art. 176 of the Lim. Act continue to have 
application. He has drawn our attention to 
the case of Gokaran Singh v. Brij Bhukhun 
Singh (I. L. R. (1939) All, 892) (1) in which it 
has been held that 

“in proceedings under the U.P. Encum. Estates 
Act initiated upon an application under sg. 4 bya 
landlord, the position ofthe landlord applicant is 
that of the plaintiff and the position of the cre- 
ditors is that of defendants. So, when a creditor 
or who had put in a written statement of his 
claim under s. 9 dies pending the proceedings it 
is the duty of the landlord applicant, under O, XXII, 
r. 4 of the Civil P. O., which is applicable to the 
proceedings by r. 6 of the rules framed by the Local 
Government under the Act, to take steps to bring the 
legal reprentatives of the deceased creditor on the 
record, and his omission to do so would have the 
effect of causing an abatement of his application so 
far as the deceased crediter or his legal represent- 
atives were concenred.” 

It appears to us that in view of the 
provisions ofs. 50.of the Act, which makes 
it clear that in the case of the death of a 
landlord applicant there is no abatement, a 
different set of considerations arise from 
those which arisein the case of the death 
of a creditor, and the provisions of O, XXII 
have no application tothe matter. It does 
not necessarily follow from this that an 
application analogous to an application 
under O. XII is not competent. Obviously 
it is necessary that so far as may be pos- 
sible the legal representatives of the 
deceased applicant should be brought on the 


(1) I L R (1939) All. 892;185 Ind. Oas. 402; AIR 
1939 All, 717; (1939) A L J 928; 1939 R D 516; 12 R 
A 319. 
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record and put in a positicn to look after 
their intereste, but in our opinion it will 
necessarily follow that Art. 176 of the 
Lim. Act will have no application. That 
article provides a period of limitation of 
$0 days for an application under the Civil 
P. O., 1208, to have the legal representatives 
of a deceased plaintiff or of a deceased 
appellant made a party, 

The position is analogous to that which 
arcse in the case of Kazim Husain, Nawab 
Syed v. Pearey Lal, Seth (1939 O. W. 
N. 819) (2), in which it was held that 
O. XXII of the Civil P. O. is not applicable 
to an application for substitution of the 
name of a legal representative in place 
of a deceased party in a revision applica- 
tion, and it was accordingly held that there 
was no rule of limitation governing an 
application for substitution of parties in a 
revision application, We are in agreement 
with that view, which we consider to be 
applicable to the present case, and we 
would accordingly hold that the order of the 
learned Civil Judge dismissing the applica. 
tions of the applicante for substitution as 
barred by the limitation, is not a correct 
order and cannot be maintained. 

We accordingly allow this appeal with 
costs and set aside tte lower Court’s order. 
The case will go back to the lower Court 
which will have to consider the various 
applications for substitution before it on 
the merits, bearing in mind the provisions 
of s. 50 (b) of the Encum. Estates Act. 
Prima facie it appears to us that pending 
decision of any suit in regard to title which 
may be pending in any Civil Court the 
proper person in whose name substitution 
should be made would be the party, who- 
ever that may be, who has obtained muta- 
tion in the Revenue Courts, 

Ss. i Appeal allowed. 


(2) 1939 O W N 819; 184 Ind, Cas. 8l: 1939 OLR 
562; 12R O81; AIR 19390udh 277: 15 Luck 


— 
Á —— See 


MADRAS HIGH COURT 
Appeal No. 59 of 1938 
November 4, 1938 
KINa, J. 
(MINOR) VARADARAJAM PILLAI~ 
APPRLLANT 


VETSUS 
KRISHNAMURTHI FILLAI— 
RESPONDENT 
Civil Procedure Code (Act V of 1808), 0. XXXIV, 
r. 14—Applicability—Mortgagee and decree-holder 
m be identical— Held, O. XXX] V,r.l4 did nog 
appry. 
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Order XXXIV, r. 14, Oivil P, C., applies only 
if the mortgagee and the decree-holder can be 
identified as the same person or the same legal 
entity. Where a mortgage is entered into‘by the 
manager of the joint Hindu family, the son does 
not thereby become the mortgagee and similarly 
where the son obtains a decree, his father does 
not thereby become the decree-holder ; nor can the 


family as a unit be said, to have entered into either 
transaction : 


Held, on facts that the mortgagee andthe decree- 
holder were not identical and O. XXXIV, r. 14, 
did not apply. 150 Iad. Cas, 802 (1), relied on. 


A. against appellate order of the 
District Court, South Arcot, dated January 
10, 1938. 


Mr. R, Desikan, for the Appellant. 
Mr. M. Patanjali Sastry, for the Respone 
dent. 


Judgment.—The appellant here is the 
successor-In interest of the mortgagor who 
on September 1, 1926, executed a mortgage 
deed in favcur of the plaintiff's father for 
Rs. 10,000. In 1932 the mortgagor executed 
a promissory note to the plaintiff himself 
for the interest then due upon the mortgage 
bond, Later, in 1932; the plaintiff filed a 
sult and obtained a decree for the claim 
upon the promissory note and in 1934 he 
brought an application in execution asking 
the Court to attach 16 items of property of 
which all but the first two were the subjecte 
matter of the mortgage. This claim was 
resisted by the appellant on the ground that 
O. XXXIV, r. 14 applied. Both the Courts 
below have held that O. XXXIV, r.14 does 
not apply to the facts of this case and this is 
the point for determination in this second 
appeal. The rule in question runs as 
follows: 

“Where a mortgagee has obtained a decree for 
payment of money in satisfaction of a claim arising 
under the mortgage, he shall not be entitled to 
bring the mortgaged property to sale otherwise 
than by instituting a suit for sale in enforcement of 
the MoOrtgage......cecroreess 2 

Of course if the rule be read literally, it 
will be seen at once that the appellant can 
have no case. The mortgagee in this case ig 
one person and the decree-holder is another 
and it is obviously only if the mortgagee 
and the decree-holder can be identified as 
the same person or the same legal entity 
that O. XXXIV, r. 14 can come into play. It 
has been strenuously argued that both the 
mortgagee and the decree-holder are in 
essence the joint family consisting of the 
father and the son, and that therefore the 
mortgagee and the decree-holder are identi- 
cal, and then it is argued that the son can 
be described as the mortgagee as he has 
some interest in the mortgage or that the 
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father can be described as the decree holder 
because it is found as a fact that the pro- 
Missory note was really taken benam for 
him. It seems to me impossible to accept 
any of these propositions, So far as the 
identity of the decree-holder is concerned, 
it is clearly impossible in the existing state 
of the law for the judgment-debtor to say 
that anyone other than the person named 
in the decree is the decree-holder. The 
decree-holder therefore can only be the son, 
It seems tome equally impossible to say 
that the son is the mortgagee even though 
it may be that as a member of the joint 
family he has some rights in the mortgage. 
Itis no doubt a plausible proposition to 
regard both the mortgagee and the decree- 
holder as really the joint family. But I 
have been shown no authority for the eme- 
ployment of such a legal fiction. For it is 
quite clear that the mortgages as described 
in the mortgage is a single person and the 
decree-holder in the decree is also a single 
person. No doubt it has been held in con- 
nection with proceedings under s. 73 that a 
decree against the father to which the sons 
are not nominally parties is a decree against 
the sons and therefore that when two 
decrees are in question, one of which is 
definitely directed against the sons and one 
only sgainst the father as manager of the 
joint family they can be held to be against 
the same judgment-debtor. On the other 
hand, it seems to me that, when we are 
dealing with contracts, the authority of the 
Privy Oruncil in Pichappa Chettiar v. Chok- 
kalingam Pillai (1), is of more value for 
deciding whether the joint family as a unit 
can be considered a party to such contracts 
or not. Their Lordships of the Privy Coun- 
cil quoted with approval the passage from 
Mayne’s Hindu Law in which it is stated 
that where the managing member of the 
joint family enters into a partnership with 
a stranger, the family as a unit does not 
become apartner. No doubt there may be 
some special circumstances depending on 
the law of partnership, but if seems to me 
& Very reasonable extension of this dictum 
to say that where a mortgage is entered 
into by the manager of the joint Hindu 
family, the son does not thereby become 
the mortgagee and similarly where the son 
obtains a decree, his father does not 
thereby become the decree-holder; nor 
can the family as a unit be said,in my 

(1) 67 ML J 366; 150 Ind. Cas. 802; A IR 1934 
P O 192; 7 R PO 23; 110 W N 984; 40 L W 
256; (1934) A L J 895; (1934) M W N 828; 36 P L 


R 225; 60 C LJ 136; 36 Bom. LR 976; 3883O WN 
1185 (P O), l 
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opinion, to have entered into either transac- 
tion. The learned Counsel for the appellant 
here, though his argument seems to be 
plausible in the sense that if a decision be 
given against him, the main purpose of 
O. XXXIV, r. 14 may on the facts of this 
case have been frustrated, has not been able 
to adduce any authority in support of his 
view and, in my opinion, it requires too 
many assumptions and a resort to too vioe 
lent a legal fiction to accept it. I see no 
sufficient reason for differing from the find- 
ing of the learned Judges in the Oourts 
below and must dismiss the appeal with 
costs. 

It seems to me however reasonable to 
make one concession on behalf of the appel- 
lant here and that is with regard to the 
order in which the items are to be sold. 
Items Nos. 1 and 2 must be sold first and 
only if the amount fetched by those items 
is insufucient to pay off the decree debt will 
it be permitted to sell the remaining items. ' 
This concession does not prevent the sale 
of all the items being proclaimed for and if 
necessary carried out on the same day. 
Leave to appealis granted. 


N.o8. Appeal dismissed. 
OUDH CHIEF COURT 
Full Bench 
Execution of Decree Appeal No, 8 of 1937 
May 10, 1940 
Zra- UL HASAN, HAMILTON AND RADHA 
KRISHNA, JJ. 
Mst. AHMADI BEGAM—Dgorax-HoLDER— 
APPELLANT 
Versus 
Mst. BADRUN NISA AND OTHERS— 
RESPONDENTS 


Mussalman Waqf Validating Act (VI of 1913), s. 3 
—Waal describing ultimate object of benefit as 
‘charitable purposes highly commendable according to 
Hanafi School’— Validity of — Muhammadan Law— 
Wagfi—Waaf by indebted person—No arrangement 
in deed for debt—Waaf, if void — Person creating 
waqf—Mutation of zamindari made in his name as 
mutawalli—Failure to pay allowances fixedin deed or 
make proper entries in municipal registers or pay- 
ment of income-tax does not conclude that waqf was 
fictitious — Second appeal— Question whether deed of 
waqf was made to defeat or delay creditors, not raised 
in lower Courts—Cannot be raised for firat time in 
second appeal. l 

(Per Pull Bench, Zia-ul Hasan, J., dissenting.)— 
A wagf describing the ultimate object of the 
benefit as ‘charitable purposes highly commendable 
according to Hanafi School’ (umur-t-khair men jo 
bamaujib mazhab Hanafia zeada munasib hun kharch 
kare) is not valid according to the Mussalman Waqf 
Validating Act (VI of 1913) unless the author of the 
wagf specifies a particular: object and that parti. 
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cular object is recognized by the Muhammadan Law 
as religious, pious or charitable and is of a perma- 
nent character. The wagf, describing the ultimate 
object of the benefit as ‘charitable purposes highly 
commendable accordingto Hanafi School,’ is invalid 
on the ground of vaguenesg and uncertainty having 
regard to the decision of their Lordships ofthe Privy 
Oouncil in Runchordas Vandrawandas v. Parvati- 
bhai (LR 261 A71)(3). [p. 402, col. 1.) 
Per Division Bench in order of rejerence.—There 
ig no general ruleof Muhammadan Law thatthe 
waqf by a person, who is indebted and who does not 
make any arrangement in the deed of wagf for that 
debt, is altogether void. If however the case on 
facts falls within the provisions of s. 53 of the T. P, 
Act the wagf may be set aside. [p. 393, col. 1.] 

Where a person dedicates his property as wagqf and 
gets the zamindari mutated in his own name in the 
capacity of mutawalli, but fails to pay the allowances 
fixed in the deed of wagf or to have proper entries 
made inthe municipal registers or fails to claim 
exoneration from payment of jincome-tax, then the 
only conclusion is that the mutawalli was not per- 


AHMADI B&GAM v. BADRUN Nisa (OUDH) 


18910 


forming his daty as a mutawalli properly. All that 
can besaid is that the mutawalli committed a breach 
of his duties, but it cannot be said that the -wagf was 
fictitious or that no wagf came into existence in 
law. íp. 393, col.,2.} 

The question whether the deed of wagf was made, 
with an intention to defeat or delay the creditors, by 
the waqtf, involves the determination of certain ques- 
tions of fact and when such plea is not raised in the 
Courts below it cannot be allowed to be raised 
for the first timein second appeal. [p. 393, col, L] 


Hx. D. A. against the order of the,\Civil 
Judge of Gonda, dated October 19, 1936. 


Order of Reference to a Full Bench 


Hamilton and Radha Krishna, JJ.— 
(April 10, 1910).—It is necessary to set forth 
the following pedigree in order to appre- 
ciate the fasts of the case properly:— 


Mst. Ahmadi Begam, first wife, = TAJAMMUL HUSAIN = Mst. Badr-un-nissan, second wife, 


married in 1894 





| 
Mst, Kaniz Batul, 
defendant No, 2. 


| 
Syed Muzaffar Husain, 
E No. 1. 





married on May 13, 1919 
(defendant No. 3) 


Fazal Ahmad, (defendant No. 4.) 
born in 1928. 





Gazanfar Husain, 
defendant No, 5. 


Tajammul Husain soon after marrying 
Mst. Badr-un' nissan defendant No. 3 execute 
ed a deed of gift in her favour in lieu of 
her dower, and later on July 24, 1920, 
created a waqf alal aulad in respect of 
his entire remaining property. In thig 
deed, ż, e„ the wagf, which we have had 
translated and put on the record of the 
case, he fixed certain allowances in favour 
of his firat wife and children but made 
no provision for the dower of his first wife. 
Tajammul Husain died in July 1933 and 
in September, 1933, Mst. Ahmadi Begam 
sued the defendants Nos. 1 to 5 for reco- 
very of her dower. She got a decree for a 
sum of Rs. 15,000 against the assets of the 
deceased in the hands of the defendents. 
In execution of that decree she attached 
certain property and put it to sale. The 
heirs of the deceased judgment-debtor 
filed objections to the attachment and sale 
of that property. Objections Nos. 80 and 
ss were filed by Mst. Badr-unenissan and 
her son, the first one related to agricul- 
tural land and the second to the house 
property, Objection No. 91 was filed by 
Muzaffar Husain, the son of Dr. Tajammul 
Husain. The main objection taken was 
that the property in dispute was waqf and 
hence not saleable at the instance of the 
decree-holder. The decree-holder denied 


| 
Asghar Husain, 


the waqf in reply and pleaded that if it 
was proved it was invalid as there was no 
ultimate disposition in it for charitable pure 
poses. She further pleaded that the waqf 
in question was not given effect to. 

The Oourt below held the deed of 
waqf proved and that there was an 
ultimate disposition of the wagqf pros 
perty in favour of religious and charite 
able purposes. Lastly it held that the 
waqf had been given effect to, It allowed 
all the three objections and ordered that 
the executicn application be consigned to 
records. 


The decree holder has appealed to this 
Court against the order in execution case 
No, 88 impleading the judgment-debtors 
Nos. 1 to 5 as respondents, The learned 
Counsel for the appellant has challenged the 
order .under appeal on the following 
grounds:— 


(1) The wagf was invalid altogether as 
no provision had been made therein for 
the debts of the wagif such as the dower 
debt due to the decree-holder. 

(2) The waqf was liable to be avoided 
under s. 93 of tha T. P. Act. 

(3) That the wagf was fictitious and not 
given effect to. 

(4) The wag was void for uncertainty, 
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i. e. the ultimate object was not indicated 
with reascnable certainty. 

As regards the first point, it was argued 
by the learned Counsel for the appellant 
on the authority of Ahmad Husain v. Kallu 
Mian Sajhi Firm (A. I. R. 1929 All. 277) (1) 
that a wagf by a person who created: it 
without making arrangements for his debts 
was altogther void. We asked the learned 
Counsel the particular texts of Mubam- 
madan Law upon which he placed reliance 
in support of the above contention, but he 
failed to do so and relied upon the case 
mentioned abcve. We have read this case, 
In our opinicn this case was decided by 
the application of the provisions of s. 93 
of the T. P. Act and not upon any text of 
Muhammadan Law. -We are of opinion 
that if the case cn facts falls within the 
provisions of s, 53 of the T, P. Act the 
wagf may be eet aside, but there is no 
such general rule of Muhammadan Law 
which should be invoked for holding that 
the wagf by a person, who is indebted and 
whe does not make any arrangement in 
the deed of wagf for that debt, is altoge- 
ther void. We, therefore, overrule this 
contention, 

The cecond contention is that on the facts 
of the present case the deed cf wagqf was 
liable to be avoided under s. 53 of the 
T. P. Act. This plea was not raised in the 
Court below. The question whether the 
deed of waqf was made with an intention 
to defeat or delay the creditors by the waqif 
involves the determination of certain 
questions of fact and we cannot allow this 
plea to be raised for the first time, 

The deed of wagf, which we have had 
translated and put on the record, contains 
the details of the wagf property. It cone 
sisis of certain plots of land, certain houses 
and shops. The wagif was to be the first 
mutawalli It is admitted that so far as 
zamidait property is concerned mutation in 
favour of the mutawallt did take place. 
Where the wagif himself is mutawalli, no 
change of possession takes place in fact. 
The only change that takes place is in the 
conduct of the waqif, who after the waqf 
holds it not as his personal property but 
as mutawallt. It has been urged by tke 
learned Counsel for the appellant that the 
qgabuliats in respect cf shops were execut- 
ed in favour of Tajammul Husain as owner 
inspite of the wagf and that the waqif did 
not keep any accounts in respect of the 
waqf. It has further been urged that 

(1) A I R 1929 All, 277; 117 Ind. Oas. 97; (1929) A 
L J 460; Ind. Rul. (1929) All, 673. - 
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ia the 
members 


provided for 
different 


allowances 
in favour of 


the 
deed 


-of the family were not paid and that im 


the municipal registers the houses continu- 
ed to be entered in the nams of Tajammul 
Husain as before. Exs. D-1 to D-7 are the 
income-tax receipts and it is urged that 
if the property had been treated to be 
waqf property there would have been no 
income:tax payable under the Income Tax 
Act. All this evidence on the record has 
been considered by the Court below which 
has held that the nature of possession of 
Tajammul Husain did indicate a change 
from proprietary possession into the posses- 
sion as mutawalli, and that the waq? was 
given effect to in fact. On the facts and 
the evidence enumerated above we are not 
prepared to disagree with the finding of 
the Court below. In fact there 1s ample 
evidence to show that the waqif did intend 
to dedicate the property as waqf. He 
acted on that intention by having 
mutation in his favour as mutawalli in 
respect of the properties to which the U, P, 
Land Revenue Act applied. If he failed 
to pay the allowances fixed in the deed of 
waqf or to have proper entries made in 
the municipal registers or failed to claim 
exoneration from payment of income-tag, 
then the only conclusicn is that the muta- 
walli was not performing his duty as 
a mutawalli properly, Ail that can be 
said is that the mutawall1 eommitted a 
breach of his duties, but it cannot be said 
that the waqf was fictitious or that no waqf 
came into existence in law. We, therefore, 
reject this contention of the learned 
Counsel. 

The last contention on behalf of the ape 
pellant is that the ultimate objects of the 
waqf are too vague and indefinite and, 
therefore, the waqf is invalid, 


Tt is well known that according to the 
English Law the object of trusts, whether 
private or public, must be certain, other- 
wise the trust is void for uacertainty. The 
leading case on the point is Morice v, 
Bishop of Durham (1804, 10 Ves. 522) (2) 
which was a case relating to a public trust, 
The principle of the decision is that the 
objects to which the trust property is to be 
applied must not be too vague to be en- 
forced by the Court which administers the 
trust. This principlé was applied by 
their Lordships of the Privy Oouncil to a 
gift by a Hindu for dharam in Run- 
chordas Vanitrawandas v. Parvatibhat 


(2) 1(804) 10 Ves. 522; 7 R R 232, 
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(L. R. 26 I. A. 71) (8). It was held 
that becuase of the expression "dharam", 
which was equivalent 
religious or philanthropic purposes, the gift 
was void for uncertainty. 

Iin Radhey Shyam v. Radhey Lall 
(I. L. R. 1 Lucknow, 554) (4) a 
Bench of this Court held that the word 
“Kar-e-khair” literally means a 'gocd 
deed and bears the colloquial meaning of 
a charitable act and that a devise or be» 
quest for “kar-e-khair’ was void for uncer- 
tainty. This was also a case of a gift by 
a Hindu. The autbority relied upon for 
the decision was the Privy Council case 
mentioned above. 

Turning to Muhammadan cases the same 
principle was applied by the Bombay High 
Court in Advocate-General of Bombay vV. 
Hormusji (I. L. R. 29 B. p. 375) (5), and in 
Mariambi v. Fatmabai (A. I. R.1928 Bombay 
127) (6), and by ihe Punjab Ohief Oourt in 
Sehab-ud-din v. Sohan Lal (1807 Punjab 
Recorda, No. 75) (7). 

The relevant passage relating to the 
ultimate religious and charitable objects 
in the deed of wagf before us is as 
follows :— 

“If, God forbid, there remaing 
family then in that case the Presiding Officer shall 
have power to appoint any capable person as the 
mutawalli (trustee) ef the property according to 
Hanafi Law and to spend the entire profits and the 
income of the property on the charitable purposes, 
highly commendable according to Hanafi School.” 

If we were to decide the question raised 
purely by reference to the above-men- 
tioned Privy Council case, then there is 
little doubt that the expression ‘‘charitable 
purpceses, highly commendable according 
to Hanafi School” is a very Vague expres- 
sion and the trust is void because tke 
ultimate charitable object mentioned there- 
in is very vague and uncertain, It is 
contended, however, that the present waqf 
is a wagf alal aulad and the validity thereof 
must be determined by reference to s., 3 
of the Mussalman Waqf Validating Act 
(No. VI of 1913). 

From the point of view of the said Act 
also we arrive at the same conclusion. 
The history of the Mussalman Waqf Vali- 
dating Act may be briefly stated :— 

' Before the passing of this Act a wagqf 
was valid if the effect of the deed was 

(3) 26 I A 7); 23 B 725; 1 Bom. L R 607; 3 O W N 62; 
7 Sar. 54 (P O). ° 

(4) 1 Luck 554; 97 Ind. Oas. 934; 3 OWN 714; 13 
OL J 804. 

(5) 29 B 375. 

(6) A I R 1929 Bom. 127; 116 Ind. Cas. 242; 31 Bom. 
L R 135; Ind. Rul, (1929) Bom, 338. 

(7) 75 P R 1907, 


nobody in the 
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to give the property in substance to chae 
Titable usage but it was not valid if the 
effect was to give the property in sub» 
Stance to the testator’s family. In Abul 
Fata Mahemed Ishak v. Russomoy Dhur 
Chowdhry (L. R. 22 I. A., p. 76) (8), the 
income of tha wagf property was to be 
applied in the first instance to the mem- 
bers of the family from generation to 
generation and the trust in favour of the 
chaty was not to come in operation until 
after the extinction of the whole line. 
Their Lordships of the Privy Oouncil 
held that the gift was illusory and the 
sole object of the settlor was to make a 
provision for the family in perpetuity 
and that the provision for the settlor’s 
family was, therefore, invalid. The said 
decision of their Lordships of the Privy 
Oouncil caused considerable dissatisfaction 
among the Muhammadan community in 
India. A representation was made and 
the Mussalman Waqf Validating Act (VI 
of 1913) was passed, the object being to 
remove the disability created by the deci- 
sion. This Act was given retrospective 
effect by another Act in 1930. It is now 
declared hy the said Mussalman Waqf 
Validating Act that it is lawful for any 
person professing .tha Muhammadan re- 
ligion to create a wagf which in all other 
respects is in accordance with the pros 
visions of Muhammadan Law, for the follow- 
ing among other purposes :— 

(a) for the maintenance and support 
wholly or partially of his family, children or 
descendants, and 

(b) where the person creating a waqf 
is a Hanafi Mussalman, also for his own 
maintenance and support during his life- 
time or for the payment of his debts out 
of the rents and profits’ of the property 
dedicated : 

Provided that the ultimate benefit is in 
such cases expressly or impliedly reserved 
for the poor or for any other purpose re- 
cognised by the Mussalman Law as a 
religious, pious or charitable purpose of a 
permanent character. (Vides. 3.) 

It is clear by reading s. 3 with the 
proviso that the word “‘wagf'’ in s. 3 should 
not only satisfy the definition of the word 
given in s. 2 but shouid also satisfy the 
limitations of the proviso before the wagf 
can be held to be lawful withia the mean- 
ing of the Act. Having regard to the 
language of the proviso, it has been con- 
tended that the purpose recognised by the 
Mussalman Law asa religious or pious or 

(8) 22 I A 76; 22 O 619; 6 Sar, 572 (P O). 
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charitable purpose of permanent character 
must be specided in the deed of wagf be- 
fore the requirement of the said proviso is 
satisfied, 

It is contended that the Mussalman 
Waaft Validating Act does not do away 
with the principle laid down by their 
Lordships of the Privy Oouncil in L. R. 
26 I. A. p. 71 (3). All that the Act does is 
to validate a waqf for the maintenance 
and support wholly or partially of the 
settlor's family provided the ultimate benefit 
was expressly or impliedly reserved for 
the poor or for other purposes recognised 
as religious, pious or charitable purpose of a 
permanent character. 

The learned Counsel for the decree holder 
contended that the use of general words 
such as mentioned in the proviso to s. 3 
of the Mussalman Waqt Validating Act ie 
not a sufficient specification of the object. 
On behalf of the respondents reliance was 
placed on Ramzan v. Mst. Rahmani (8 Oudh 
Weekly Notes, 1302) (9), where it was held 
` that if the words of the proviso are used 
to denote the ultimate objects of benefit, 
then the requirements of the proviso are 
satisfied inasmuch as the objects can be 
determined by reference to the texts of 
the Muhammadan Law and that matter 
relates to the administration and not to 
the constitution of the wagf. Another 
decision of the Allahabad High Oourt in 
Baqa Ullah Khan v. Ghulam Siddique 
Khan (A. I, R. 1935 All. 616) (10), is also 
relied upcn in which it was held that it 
is essential that the ultimate benefit should 
be reserved’ for the purposes mentioned 
in the proviso to s. 3 of the Mussalman 
Wakf Validating Act and where the words 
“wagf-fi-sabi: lillah” had keen used and the 
waqf bad been Created in perpetuity, 
and there was provisicn for the appoint- 
ment of the mutawallis for all time to 
come and a portion of the usufruct of the 
waqf property had been reserved for pious 
and charitable purposes and the wagqf had 
in contemplation the possible extinction of 
the line of the descendants who were to 
be the principal recipients of the profits 
of the wagf property the irresistable con- 
clusion was that the waqif intended by 
implication to reserve the ultimate benefit 
for the purposes enumerated in the pro- 
viso. It is contended that in the present 
case “the charitable purposes, highly com- 
mendable acocraing to Hanafi School” can 

(9)8 O W N 13802; 135 Ind, Oas. 372; A IR 1932 
Oudh 71; Ind. Rul. (193%) Oudh 20. 


10) A I R 1935 All, 616; 155 Ind, Cas. 416 (2); 7 R 
A 928; 1935 R D 591; (1935) ALJ 647, 
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be ascertained by reference to a text book 
on Muhammadan Law and thatthe waqi; 
had in contemplation the complete extinc- 
tion cf his children and descendants and 
that the benefit on the charitable purs 
Poses mentioned is perpetual. Therefore, 
on the authority of the above two cases 
the requirements of s. 3 and the proviso 
are satisfied and the waqf is not invalid. 

Had it not been for the decision of our 
Court in Ramzan v. Rahmani (80. W. N. 
1302) (9), quoted above we would have been 
inclined, in view of the decision: of their 
Lordships in L. R. 26 I, A. 71 (3), to 
agree with the appellant’s Counsel that 
the use of the general words in proviso 
to s. 3 is not a sufficient specification of 
the object. The particular object has to be 
specified before the requirement of proviso 
to 3. 3 can be eaid to be fulfilled and it 
is for the wagif lo set forth the specific 
particular object out of a large number 
of objects which satisfy the requirements 
of the proviso to s. 3. It should not be 
left to the executor or the mutawalli of 
the waqf or the Oourt which may have to 
administer the trust. We are of opinion 
that the above decision seem to do away 
with the doctrine of uncertainty and 
vagueness laid down by their Lordships 
of the Privy Council in L. R. 26 I. A., 71 
(3), upon the application of which the 
Mussalman Waqf Validating Act did not 
cause any effect, We may mention here 
that the view taken by this Oourt ia 
8 O. W. N. 1302 (9), was taken exception to 
in the Lahore High Court in Punjab Sindh 
Bank, Ltd. v. Anjuman Himayat Islam 
(A. I. R. 1935 Lah, 596 at p. 598) (11), in the 
following words :— 

“In 1932 Oudh 71 (8 O. W. N, 1303) (9), however a 
Division Bench of the Ohief Court of Oudh held 
that the expression ‘religious and charitable 
objects’ fulfils the requirements of the second alter- 
native of the proviso to s. 3, Mussalman Waqf Vali- 
dating Act Vl of )913 so that the wagf for these 
purposes is valid and enforceable by the Courts. 
Thisis the only case which directly supports the 
contention of the respondents and the conclusion of 
the trial Judge. The learned Judges in this cage 
further observed that it may be that in the course 
of administration recourse to the doctrine of eypres 
is found to be necessary. 

With great respect however I am of opinion that 
inthis observation they beggedthe whole question. 
No question of the application of doctrine of cy- 
pres arises ifthe oringinal bequest or trust is void 
for uncertainty and therefore unenforceable. That 
doctrine can only come into operation ifa valid 
trust or wagf has originally been created anq 
becomes incapable of execution on account of cir- 
cumstances which have subsequently arisen, e, Je; 


(11) A 12.1935 Lah, 596 (598); 158 Ind. Oas. 937; 8 
R L 321; 37 PL R 766, 
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the failure of the 
reasons.’ 

This particular question which has arisen 
in this case for decision is of considerable 
importance to the Muslim commuuity. We, 
therefore frame the following question 
and refer it for decision by a Full Bench of 
this Court :— 

“Is a wagf describing the ultimate object 
of benefit as “charitable purposes highly 
commendable according to Hanafi School” 
valid according to the Mussalman Waqf 
Validating Act (VI of 1913), or is it invalid 
having regard to the decision of their 
Lordships of the Privy Council in Run- 
ehordas Vandrawandas v. Parvatibhai 
(L. R. 26 T. A., 71) (3). 

Mr. Nasirullah Beg, for the Appellant. 

Mr. L, S. Misra, for Respondents Nos, 1 
and 2. 

Zia-ul Hasan, J.—(Vay 8, 1940).—In this 
case the following question has been refer- 
red to the Full Bench for decision — 

“Is a waqf describing the ultimate object of 
benefit as ‘charitable purposes, highly commendable 
according to Hanafi School’ valid according to the 
Mussulman Waqt Validating Act (VI of 1913), or 
is it invalid having regard to the decision of their 
Lordships of the Privy Council in Runchordas 
Vandrawandas y. Parvatibhai (L. R. 26 I. A. 71) (3)." 

In order to appreciate the question ree 
ferred to the Full Bench it is necessary to 
state the facts of the case briefly. (After 
stating the facts his Lordship proceeded.) 


objects specified, and similar 


When the case came up before a Divi- 
sion Bench of this Court the following 
points were raised on behalf of the ape 
pellant — 

l. The waqf was invalid altogether as 

no provision had been made theree 


in for the debts of the wagif 
such as the dower debs due to the 
decreesholder. 


2. The wagf was liable to be avoided 
under s. 53 of the T. P. Act. 

3. The wagf was fictitious and not given 
effect to. 

4, The wagf was void for uncertainty, 
i. e,tŁe ultimate object was not 
indicated with reasonable cer- 

tainty. P 

The first three points have been dis: 
posed of by the Divisional Bench but on 
the 4th the question mentioned.above has 
been referred for decision by a Full 
Bench, 

It is contended that there is no provi- 
sion in the wagf in question forthe ulti- 
mate benefit of the poor or for any other 
` purpose recognized by the Muhammadan 
Law as religious, pious or charitable of 
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a permanent character within the meaning. 
of the proviso tos, 3 of the Mussalman 
Wagf Validating Act of 1913. That proviso 
is contained in the deed of waqf in. the 
following terms :— 

“If, God forbid there remains nobody in the family 
then in that case the presiding officer shall have 
power to appoint any capable person as mutawalla 
of the property according to Hanafi Law and to spend 
the entire profits and the income of the property on 
charitable purposes (amur-t-hair) most proper 
(zeada munasib) according to the Hanafi School.” 

The contention however is that the ex- 
pression “charitable purposes most proper 
according to the Hanafi School’ is too 
Vague to comply with the provisions con- 
tained in the proviso to s.3 and reliance 
is placed on the decision of their Lorde 
ships of the Judicial Committe referred 
to in the question formulated by the 
Divisional Bench. 

After hearing arguments of learned 
Counsel for parties and giving careful 
consideration to the question before us, 
I have come to the conclusion that the 
waqf in question is perfectly valid under 
s.3 of the Act VI of 1913. The argument 
of the learned Counsel for the appellant 
is that under the proviso to s. 3 it was 
necessary that the purpose or purposes 
for which ultimate benefit was reserved 
in the waqf in question skould have been 
specified and should not have been 
described by the vague expression “charis 
tabie purposes most proper according to 
the Hanafi School.” Isee no force in this 
argument, The argument reads some such 
words as — 

“To be specified in the deed of wag" 
at the end of the proviso to s, 3 and there 
is no reason to read words in the proviso 
that are not there. All that the proviso 
requires is that the «ultimate benefit is 
expressly or impliedly reserved for the poor 
or for any other purpose recognized by 
the Mussalman Law as 2 religious, pious 
or charitable purpose of a permanent 
eharacter, and ‘charitable purposes most 
proper according to the Hanafi School” 
are purposes recognized by the Mussal- 
man Law as religious, pious or charitable, 


-It therefore logically follows that the 


ultimate benefit is in the present case 
reserved for a purpose recognized by the 
proviso tos. 3. I also failto understand 
what uncertainty there is about “charitable 
purposes most proper according to the 
Hanafi School”, for such purposes can 
easily be ascertained from a person versed 
or from text 
of any 


books and I cannot conceive 
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difficulty ‘arising in the administration of 
the waqf on that ground. 

As forthe decision of their Lordships 
of the Judicial Committee in 261. A. 71 
(3) I am firstly of opinion that the 
wagqf in question does not offend against 
the principle laid down in that case. Their 
Lordships quoted the following passage 
from Lord Eldon’s judgment in the case 
of Morice v. Bishopof Durham (2) as 
showing the reasons for the principle 
that a devise or bequest is void for 
vagueness or uncertainty :— 

‘Ag itis a maxim thatthe execution of a trust 
shall be under the control of the Court, it must be 
of such a nature that it can be under that control 
so that the administration of it can be reviewed by 
the Oourt or ifthe trustee dies, the Oourt itself 
can execute thetrust—a trust therefore which in 
ease of maladministration could be reformed anda 
due administration directed, and then unless the 
subject and objects can be ascertained upon prin- 
ciples familiar in other cases, it must be decided 
that the Court can neither reform a maladminis- 
ration nor direct a due administration.” 

As, 1 have already pointed out, the 
ultimate objects of the wagf in the present 


case are easily ascertainable and 
there is no uncertainty about them, it 
cannot be said in the present case that 


the Court can neither reform mals 
administration mor direct due adminise 
tration. i 

In the second place the decision of their 
Lordships of the Judicial Committee was 
given in a case of a Hindu wagf and 
there is not a werd in their Lordships’ 
judgment which can show that their 
Lordships were laying down a general 
principle applicable to Mussulman waqfs 
also. So far as Muslim Law is concerned we 
have the following in Amir Ali's book on 
Muhammadan Law (Vol. I, 1912 edition): 


“Mere vagueness or uncertainty will not lead to the 
failure ofa wagf,forin such acase the law does 
-itself supply the defect by declaring that the trust 
should be jin favour of such objects as approach 
nearest in character to the intended object of the 
waqf ; or, even when that is not expressed, be 
applied to the support of the poor and needy. In 
the absence of explicit directions on the part of the 
wagif the Judge has the power of farming a scheme 
by himself or in consultation with the beneficiaries, 
for the administration of the wagf. The principle, 
therefore, laid down in Morice v. The Bishop of 
Durham (2) which has been occasionally endeavoured 
to be applied to wagfs, is not applicable to trusts 
and consecrations under the Muhammadan Law. 
For the cypres doctrine is carried to the utmost 
limit inthe Moslem system and the failure of the 
original purpose doesnot in any case cause the 
failure of the wagf.” 

‘Llyabjiin his book on Muhammadan Law 
Says ; 

_ “Where a person has made an appropriation ‘in 
the way of God'it is applied to whatever is pro- 
ductive of reward in a future state such as religious 
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warfare, tie greater and lesser pilgrimages, and the 
erection of Musjids or places of worship, and bridges. 
So also, if he should say, ‘in the way of God, 
and way of rewards ‘and way of good,’ the purposes 
are all considered asoneand thesame, and there is 
no necessity for dividing the proceeds of a waqf 
into three different parts. The Sirajul-Wahaj states 
that ‘when a person constitutes a wagf generally 
without designating the object to whichit should 
‘be applied itis lawful—and this is correct.’ vida 
p. 593 Second Edn." 

Section 37 (1) of the Bengal, Agra and 
Assam Civil Courts Act (XII of 1887) pros 
vides : 

“Where in any suit or other proceeding it is neees- 
sary fora Oivil Court to decide any question re- 
garding succession, inheritance, marriage or caste 
or any religious usage or institution, the Muham- 
madan Law in cases where the parties are Muham- 
madans andthe Hindu Lawin cases where the 
parties are Hindus shall form the rule of.decision 
except in so far as such law has, by legislative enact: 
ment been altered or abolished.” 


A waqf is undoubtedly a religious 
institution among Muhammadans and the 
parties to the present case are also Muslims, 
The question before us must therefore be 
decided according tothe Muslim Law since 
it has not been altered by any legislative 
enactment. Ihave already said that the 
proviso to s. 3 of the Mussalman Waqf 
Validating Act does not require that the 
ultimate purpose for which a reservation 
is made should be specifically mentioned 
and no other enactment has been shown 
to have altered the Muslim Law in this 
respect. Itis thus clear that the question 
before us must be decided according to 
pure Muslim Law. 

I entirely agree, if I may say so with 
respect, with the decision ofa Beneh of 
this Court in Ramzan v. Rahmani (3 O. W. 
N. 1302) (93 in which there was a wagqf 
under Act VI of 1913 and with regard to 
the ultimate object there was only the 
following provision -— 

“My intention is that my children shall continue 
to be maintained by the said properties and the 
religious and charitable objects shall continue to be 


performed permanently and in perpetuity so that 
they may benefit my soul.” 

It was held that 
under s. 3 of the Act. 
said — 

“There is no doubt that thereis nospecification in 
the deed itself of such religious and charitable 
objects. This however in our opinion does not 
render the dedication vague. Such objects can be 
ascertained by reference to the texts of Muhammadan 
Law and this matter relates tothe administration 
and not to the constitution of wag.” 


SirD. F. Mulla also in para. 146 F. 
of his book on Muhammadan Law 
says — 

“The objects ofa wagqf must be indicated with 
reasonable certainty ; if they are not, the wagf will 


the wagf was Valid 
The learned Judges 
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be void for uncertainty. But it is not necessary that 
the objects should be named.’ 


In the case of Baga Ullah Khan vy, 
Ghulam Siddique Khan (A.I. R 1935 Al. 
616) (10) the words used in the wagf 
deed were “wayf fi sabilillah” and a 
portion of the wagf property was reserved 
for pious and charitable purposes. It was 
held tobe a valid waqf. No doubt the 
question in the case was whether or not 
` there was an ultimate dedication of the 
property for the poor and for pious, 
religious or charitable purposes within 
the proviso to s. 3 of the Mussulman 
ed Validating Act but such general 

ords as ‘fi sabilillah’ were held sufficient 
to show a reservation within the meaning of 
the proviso. 

Some cases of the Indian High Courts 
have been referred to by the learned 


Counsel for the appellant in support of 
his argument and some of. them do 
support him, but for reasons given 


above Iam unable, with respect, to agree 
with those decisions. 

I would therefore answer the questions 
referred to the Full Bench as follows — 

“A wagf describing the ultimate object of benefit 
as ‘charitable purposes highly commendable (or 
most proper) according to the Hanafi School’ is 
es sare valid according to the Mussulman Waqf 

alidating .Act (VI of 1913) and that it is not 
affected by the decision of their Lordships of the 
Privy Council in L. R. 26 I, A., 71 (3).” 


Hamilton, J.—(May 10, 1940).—I agree 
with the decision of my learned brother 
Srivastava, J., but I wish to add one or 
two observations. 

The words which have been translated 
in the reference as ‘charitable purposes 
highly commendable” should be considered 
in the original, namely, “amur-i-khair 
ziyada munasib“, and I do not take the 
words “amuriekhair" to mean “charitable 
purposes” in the narrower meaning of 
alms to the poor. I woud translate 
the words in the original as “good works 
more proper according to the Hanafi 
School”. They do not therefore correspond 
to “benefit for the poor” ins, 3 of the 
Mussalman Waqt Validating Act VI of 
1913 but to other alternative purposes re- 
cognised by the Mussalman Law as a 
religious, pious or charitable purpose of a 
permanent character. I am of opinion that 
this Validating Act did not mean to deal 
with the point of uncertainty and to my 
mind the words “any other purpose ree 
ecogniséd by the Mussalman Law as a 
religious, pious or charitable purpose of 
a permanent character” imply that a 
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person creating a trust has himself to 
choose a purpose or some purposes and 
not leave them to be chosen by the 
mutawalli or by an officer of Govt. empower- 
ed to choose a mutawalli. It is indeed 
contended by the learned Counsel who 
urges that this wagf is valid thata waqf 
has always been valid, even if vague, 
under Muhammadan Law because the 
doctrine of uncertainty does not apply and 
not that it did apply until this Act was 
passed and did not afterwards apply be: 
cause of the passing of this Act.” 

As regards the Commentators, opinion is 
certainly divided. On the ons hand, we 
have Amir Ali and Tyabji while, on the 
other, hand, we have Wilson and Mulla. 

As regards cases, this point of uncertainty 
has, as far as I can see, only been directly 
considered by the Bombay High Oourt, 
Punjab Ohief Oourt. Sind Judicial Commis- 
sioner’s Court, who all apply the doctrine 
of uncertaiaty to Muhammadan wagfs, and 
in the decision of this Court reported in 
Ramzan v. Rahmani (8 O. W. N., 1302) (9), 
I am not satisfied that really there was un- 
certainty in the waqf dealt with in this 
Oudh case, There are, it is true, in various 
passages of ths wagf words which taken by 
themselves are vague such as religious and 
charitable objects but I note that in cl. 1 
of the wagf there appear the words 
“religious and charitable objects shall continue to 
be performed permanently and in perpetuity so that 
they may benefit my soul”. 

The use of the word ‘‘continue” implies 
certain purposes which are being performed 
and will continue to be performed, or which 
are to be performed at an earlier stage 
than that when the ultimate benetit alone 
comes in, In cl. 4 the mutawallis are 
laid under the obligation 

“to pay Rs. 50a year for repairs of the house to 
the person who may live in my house and pay Rs. 50 
for upkeep of the mosque situate in village Mouli. 
..and to pay Ks, 125 a year to the successor of the 
said Syed Muhammad Zafar towards the aid of the 
Islamia School and anniversary of the monastry of 
Husaina situate in Pura Shab Kalilullah...” 

I, therefore, venture to express the opinion 
that when the wagqif uses apparently vague 
terms like “‘religious and charitable objects” 
he is really thinking of these specific objects 
which he has enumerated incl. 4. If that 
is so, it may not be necessary to have re» 
course at all to the doctrine of ‘Seypres”’, 
but if one has to, there is something to 
which one can attach the doCtrine of 
“cypres’, With ali respect to the learned 
Judges who decided this Oudh case, I am 
not prepared to hold that a dedication is 
not vague if such objects can be ascertained 
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by reference to the text of Mubammadan 
Law unlesas reference to the law would 
restrict the number objects to so small a 
number that in reality they would become 
specified. In my opinion, “good works more 
proper according to the Hanafi School” 
means good works not repugnant to the 
Hanafi School further restricted to the more 
proper of them—an expression which does 
restrict perhaps the total number but which 
does not do away with the vucertainty, for 
I find it very difficult to conceive where 
the ‘list of more proper good works ends 
and the list cf less proper good work 
begins. I have no hesitation in holding 
that had a trust in these words been 
executed by some one not belonging to the 
Muslim faith it would be found void be- 
cause of uncertainty, Out of the four Gouris 
in India who have considered the question 
whether the doctrine of uncertainty applies 


to Muslim wags, this Oourt only in 
8 O. W. N., 1302 (9) holds that it 
does not while Bombay, Punjab and 


Sind hold that it does. The question is 
certainly not free from difficulty, but after 
considering the opinion of the four Com- 
mentators whose names I have given above, 
and the judgment of the four Courts in 


India who have directly dealt with the 
question, I prefer the view that the 
doctrine of uncertainty applies also to 


Muslim waqf. 

I would therefore answer the question 
referred to this Full Bench in the following 
terms ; 

“A wagf describing the ultimate object of benefit 
. a8 ‘charitable purposes, highly commendable accord- 
ing to Hanafi School’ (umur-i-khair ziyada munasib) 
is invalid having regard tothe decision of their 
Lordships of the Privy Council in Runchordas 
Vandrawandas v. Parvatibhai(L R. 26 I. A. 71) (3), 
and is not validaied by the Mussalman Waqf 
Validating Act because the words used in the 
original do not mean benefit for the poor within the 
meaning of s. 3 of Act VI of 1913." 


Radha Krishna, J.—(May 9, 1940)—~I 
was a party to the order of reference, which 
has come up before this Full Bench for an 
answer. The facts leading to the reference 
are given in full in the order and need not 
be repeated here. The question referred to 
for decision is as follows :— 

“Is awagf describing the ultimate object of 
benefit as ‘charitable purposes, highly commendable 
according to Hanafi School’ valid according to the 
Mussalman Waqf Validating Act (VI of 1913), or is 
it invalid havjng regard to the decision cf their 
Lordships of the Privy Council in Runchordas 
oo v. Parvatibhai (L. R. 26 I. A. 71) 

My view on tke particular question ree 
ferred tousis foreshadowed in the follow- 
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ing sentences occurring in the order of 
reference :— 


“Had it not been for the decision of our Oourt in 


Ramzan v. Rahmani O. W. N. 1302) (9), 


quoted above we would have been inclined, in view 
of the decision of their Lordships ia L, R. 261. A. 
71 (3), to agree with the appellant's Counsel that the 
use of the general words in proviso to s. 3isnota 
sufficient specification of the object. The particular 
object has to be specified before the requirement of 
proviso to s. 3can be said tobe fulfilled and it is 
forthe wagif to set forth the apecific particular 
object out ofa large number of objects which satisfy 
the requirements of the proviso tos. 3. It should 
not be left to the executor or the mutawalli of the 
pag? or the Oourt which may have to administer the 
rust.’ 


The answer claimed by the learned 
Counsel for the respondents to the reference 
under consideration is that in the Muham- 
madan Law wherever there is a general 
intention on the part of the wagif to give 
property to charitable, religious or pious 
purposes, then whether the object ig 
specified or not the wagqf will be effectuated. 
This is claimed on two grounds, Firstly 
that under the Muhammadan Law the words 
“piety and charity” have much wider signi- 
ficance and mere vagueness or uncertainty 
will not lead to the failure of a waqf. It 
is contended that the cypres doctrine in 
the Muhammadan Law is earried to the 
extreme limit and wherever the original 
purpose of a waq7 fails it cannot cause the 
failure of the waqf. The property dedicate 
ed will be applied for the benefit of the 
poor. [Jt is contended that the doctrine of 
vagueness cr uncertainty as regards the 
object of the waqf laid down by their 
Lordships of the Privy Council in Runchore 
das Vandrawandas v. Parvatibhai (L. 
R. 261. A„ 71) (3) has no application to 
the case of a Muhammadan waqf. Second- 
ly, that the proviso to s. 3 of the Mussalman 
Waqf Validating Act lays down the law in 
a complete form so far as a wagf alal 
aulad is concerned and this Act was enacte 
ed after the decision of their Lordships 
of the Privy Council and removes the applica- 
tion of that case to the Muhammadans, 

As regards the first point, reliance is 
placed on the following observations oceur- 
ring at p. 414 of the Ameer Ali's Muham- 
madan Law (Vol. I Edition LV) :— 


“Mere vagueness or uncertainty will not lead to 
the failure of a wagf, for in such a case the law 
doesitself supply the defect by deolaring that the 
trust should be in favour of such objects as 
approach nearest in character to the intended object 
of the wagf;or, even when that is not expressed, be 
applied to the support of the poor orneedy. In the 
absence of explicit directions on the partof the 
waqif,theJudge has the power of framing aseheme 
by himself or in consultation withthe beneficiaries, 
for the administration of the wagf. ‘The principle, 
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l i 
therefore, laid down in Morice v. The Bishop of 
Durham, (10 Vesey, p. 399) (2), which has been 
occasionally endeavoured to be applied to wagfs, is 
not applicable to trusts or consecrations under the 
Muhammadan Law. For the cypres doctrine is 
carried to the utmost limit in the Moslem system, 
and the failure of the original-purpose does not in any 
case cause the failure of the waqf.”’ 


Reliance is also placed upon Tyabji's 
Muhammadan Law (p. 596, second edition). 
On the authority of these two commentators 
itis arguedthat no waqf in the Muhammadan 
law can fail because the peculiar doctrine 
of cypres obtaining in that system is 
bound to arise for application in every 


case where the wagqfis at all vague by > 


appropriating the property for the benefit 
of the poor, and inasmuch as every dedi- 
cation of property ultimately applied fcr 
the benefit of the poor must be upheld, 
so under the Muhammadan Law it is not 
possible to contemplate the failure of a 
waqf cn the ground that the object of 
charity was not certain. Sir Roland 
Wilson, another famous commentator has 
in his notes to para. 322 at p. 345 (1920 
Edition) expressed a different view. He 
has said as follows: 

“The assertion in Ameer Ali's Muhammadan Law, 
Vol. I, p. 325, that the principle laid down in 
Merise v. Biskop of Durham (2) is not applicable to 
trusts or consecrations under that law, seems to be 
founded on‘a misapprehension of the principle, 
whieh, when rightly understood, is seen to be in- 
volved in the very nature of civil jurisdiction. To 
construe & trust ‘for good purposes unspecified’ as 
exempting the trustee from all judicial control would 
bo in effect to construeit as no trust at all, but a 
beneficial bequest to him personally; on the other 
hand, to construe it, with the learned author, as 
empowering “the Hakim" to frame a scheme at his 
own discretion, is to confer upon the offcer so desig- 
nated afunction which is not judicial but admini- 
trative: it is to make the so-called wagf in efect, 
@ bequest to the state—only that the state is to esti- 
mate the goodness of different purposes bya Mu- 
hammadan standard. Ifthis is really Muhammadan 
Law, it is outside the province of that law in British 
India.” 

A perusal of the two views of Mr, 
Ameer Ali and Sir Roland Wilson set 
forth above emphasises the distinction 
that while Ameer Ali has considered the 
Muhammadan Law in its original and 
purest form, Sir Roland Wilson has taken 
into consideration the Muhammadan Law 
as affected by decisions of Courts in British 
India. In the order cf reference are point- 
ed out some casesin which the doctrine 
of the case cf their Lordships of the Privy 
Council in Runchordas Vandrawandas V. 
Parvatibhat (L. R. 26]. A., 71) (3), has been 
applied to casesof Muhammadans. In my 
humble opinion the prin¢iple laid down in 
that case is not applicable to any particus 
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lar system of law or to any particular 
religion but is applicable to all systems 
of jurispradence. The principle upon which 
it is beld that a wagqf is void for vague- 
ness or vnecertainty is that the execution 
of a trust has to be under the control of 
the Court and, therefore, it must be of 
such a nature that it can be under that 
control, so that the administration of it may 
be reviewed by the Court, or if the trustee 
dies the Court can itself execute the trust. 
This principle is a principle regulating 
the construction of the trust and not only 
the administration thereof. Relying, there- 
fore, upon the view of Sir Roland Wilson 
and the previous cases: referred to in the 
order of reference such ay Mariambi v. 
Fatmabai (A. I. R. 1929 Bombay, 127) (6), 
and Shahab-ud-din v. Sohan Lal (1907 
Punjab Records, No. 75). (7), in which the 
principle of the said Privy Council case was 
relied upon in case of Muhammadans in 
the past without question, I am of opinion 
that the sounder view is to make that 
priociple applicable to the casé of Muham- 
madas. The view tbat I have taken is 
borne out by two recent decisions of Sind 
in Mahomedally Hbrahimjit v. Lakhmichand 
Issardas A. I. R. 1929 Sind 52 (12) and 
Mahomedali and Lalkhmichand A. I. R. 
1931 Sind, 75) (13),.. I may further observe 
here that this particular point was not 
taken into consideration in 8 O. W. N. 
1302 (9) or Baga Ullah Khanv. Ghulam 
Siddique Khan A. I. R. 1935 Allahabad, 616), 
(10), upon which the learned’ Counsel for 
the respondents has placed great reliance. 
The question of vagueness was not at all 
raised in the case of Ramzan v, Rahmani 
(80. W. N. 1302) (9), and no reference to 
the decision of their Lordships of the 
Privy Council is traceable there. 

Further, the question is whether the 
Musalman Waaf Validating Act, VI of 1913, 
has any effect on this question. The cir- 
cumstances under which that Act was 
passed are set forth briefly in the order 
of reference. That Act as stated therein 
was passed to legalise certain wagfs, 
which would have been invalid according 
to the decision of their Lordships of the 
Privy Council in Abul Fata Mohammad 
Ishak v. Russomoy Dhur Chowdhry (L. B. 
221. A., p. 76). (14), Beyond that that Act did 
not go. It did not have any effect what- 
soever on the principle enuaciated by their 


(12) A I R 1929 Sind 52; 111 Ind. Oas. 882. 

(13) A I R 1931 Sind 75; 130 Ind, Oas, 556; Ind. Rul, 
(1931) Bind 44, 

(14) 22 I A 76; 22 O 619; 6 Sar, 572 (P 0). 
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Lordships in L. R. 26 I. A. 71 (3) that where 
the object of trust was vague and indefi- 
nite, the trust was void. 

It was strenuously contended that the 
Mussalman Waqf Validating Act, 1913, in 
s.3 and proviso to that section, lays down 
the law in acomplete form in respect of 
the form and validity of a waqf alal 
aulad. With reference tothe proviso it is 
argued that so long asthe ultimate bene- 
fit in such a case, asis provided for by 
5. 3, is reserved forthe poor or for any 
other purpose recognised by the Muham- 
madan Law as a pious, religious or charil- 
able purpose, the wagf is a valid wagf. 
That is enough to statein the wagf deed 
in ganeral that the ultimate benefit will 
go to a purpose recognised by the Muham- 
madan Law as religious, pious or charitable 
of a permanent character. In my humble 
opinion this Act definesin what cases the 
waqf alal aulad will bea valid waqf and 
no more. 

The Act lays down ths conditions of a 
valid wagf alal aulad by laying down that 
the wagf alal aulad would be valid pro- 
‘vided the ultimate benefit in such cases 
is expressly or impliedly reserved for the 
poor or for any other purpose recognised 
by the Muhammadan Law as religious, 
pious or charitable purpose of a permanent 
character. If the description of the purpose 
for which the ultimate benefit is reserved 
is vague or uncertain then this Act does 
notsay anything as to what would happen 
tosuch a waqf. The question whether 
such a wagf is valid or not would be 
governed by general principles, This Act 
lays down totally different conditions, and 
under the Act wherever there is a wagf 
alal aulad the validity or otherwise of it 
from the point of view ofthe Act will be 
decided by looking at the purpose for 
which the ultimate benefit is reserved. If 
that purpose is for the poor or for a spaci- 
fied object which is pious, religious or 
charitable according to the Muhammadan 
Law, then the wagf is valid otherwise not. 
The proviso does not lay down that ulti- 
mate purpose may be left to the choice of 
the Court or the executor of the trust. 
Where in a deed of trust the author does 
not specify the purpose of ultimate, benefit, 
then the whole thing is indefinite. 

In the present case it is laid dowa in 
the deed of wagf that the money be spent 
on objects which are more proper according 
to Hanafi Law. This makes the whole 
thing atill moré indefinite. I can well 
understand any text on Muhammadan Law 


188—51 & 52 
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declaring what the pious, religious or charit- 
able objects are, but I have not come 
‘across aby text wherein the respective 
merits of such purposes are dealt with 
from the point of view of their religious or 
pious character. Indeed the language of 
the proviso itself suggests that the other 
purpoge of religious, pious or charitable 
character must be specified by the waqif. 
The proviso is divisible into two parts, one 
where it refers to the ultimate benet being 
reserved for the poor and the other where it 
refers to any other purpose recognised as 
pious, religious or charitable. It cannot be 
denied that the latter would include the 
benefit to the poor. Where was the neces- 
sity then for mentioning the poor separately. 
It is clear that the benefit for the poor is 
a well-recogniaed object of charity and 
no further specification is needed in that 
case. In case of other purposes, the law 
requires that the specific purpose should 
be such as would be recognised by 
the Muhammadan Law as religious, pious 
or charitable. If it was in the contempla- 
tion of the Legislature that mere general 
wotds of the proviso were sufficient to 
validate the waqf then why was the 
benefit to the poor mentioned separately ? 
In my opinion the well-known principle 
accepted by their Lordships of the Privy 
Council in Runchordas Vandrawandas v. 
Parvatibhai, (L. R. 26 L A., 71) (3) must 
apply to the case of a Muhammadan trust and 
the present trust must be held to be 
void on the ground of vagueness and 
uncertainty. 

Then -remains the question whether the 
doctrine of cypres as applicable in tie 
Muhammadan Law will validate ‘such a 
trust. I am prepared to concede that the 
doctrine of cypres as appliedin England 
is narrower than the doctrine of cypres 
as applied in the Muhammadan Law. It 
is the common feature of the doctrine as 
applied in English Law and in the Muham- 
madan law that there ought to be a 
valid trust in existence before the said 
doctrine can arise for application. Where 
there was an original purpose of an ultimate 
benefit specified but that object has failed 
or disappeared, then it is easy to under- 
stand that the principle or doctrine of 
eypres must arise for application, and 
in the Muhammadan Law failing any 
other object. the poor must come in 
ultimately, but where there is no valid 
trust then there is nothing upon which 
the doctrine of cypres can fix itself 
With the greatest respect to the learned 
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Judges who decided the case in Ramzan 
v. Rahmani, (8 O. W. N. 1302) (9), I 
may venture to say that this aspect of 
the case was not properly considered in 
that case. I have had the advantage of 
reading the answer proposed by my learned 
brother, Mr. Justice Zia-ul Hasan, and 
with the greatest respect to him I regret 
to say that I am not able to agree with 
the answer propcsed by him. The answer 
- that I would give to the reference is as 
follows— 

“A wagf describing the ultimate «object of the 
benefit as ‘charitable purposes, highly commend- 
able according to Hanafi School’ is not valid accord- 
ing to the Mussalman Waqf Validating Act (VI of 
1913) unless the author of the wagf specifies the 
particular object and that particular object is re- 
cognised by the Muhammadan Law as religious, 
pious or charitable and is of a permanent character. 
The waqf in the words of the order of reference is 
invalid un the ground of vagueness and uncertainty 
having regard to the decision of their Lordships of 
the Privy Council in Runchordas Vandrawandas 
v. Parratibhai (L, R. 26 I. A., 71) (3).” 


By the Court.—The answer to the 
question referred to the Full Bench is as 
follows:— 


“A wagf describing the ultimate object of the 
benefit as ‘charitable purposes highly commendable 
according to Hanafi School’ (umur-i-khair men jo 
bamaujzib mazhab hanafia eeada munasib hun 
khareh kare) is not valid according to the Mussul- 
man Waqf Validating Act (VI of 1913) unless the 
author of the wagf specifies a particular object and 
that particular object is recognized by the Muham- 
madan Law as religious, piousor charitable and is 
of a permanent character. The wagf, in the words 
of the order of reference, is invalid on the ground 
of vagueness and uncertainty having regard to the 
decision of their Lordships of the Privy Council in 
Runchordas Vandrawandas v. Parvatibhai (L. R. 
26 I. A. 71) (3).” 


Final Judgment.—The learned Counsel 
ior thè appellant challenged the order 
under appeal on four points which are 
menticned in the order of reference. The 
first three points were decided against 
the appellant and on the fourth point 
we referred the question menticned in the 
order of reference for decision to a Full 
Bench. The answer of the Full Bench 
on the fourth point is in favour of 
the appellant. The resultis that although 
the first three points raised by the appel- 
lant fail yet he succeeds on the fourth 
point. 

The result is that we allow the decree- 
holder’s appeal and the objections of the 
judgmentedebtors respondents are dismiss- 
ed with costs throughout, 


S, ~ Appeai dismissed. 
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BOMBAY HIGH COURT 
Oriminal Appeal No. 442 of 1939 
January 17, 1940 
BBAUMONT, O. J, AND SEN, J. 
MAHOMEDALI WALIJ EE— AccuUseEnp— 
APPELLANT 
VETSUS 
EMPEROR—Opposira Party 

Defence of India Ordinance (V of 1939), 
r. BI (4)—Nolefication prohibiting sale of rice at 
price exceeding thaton certain date plus 20 per 


cent.—Case under r, 81 (4) how to be proved for 
conviciion. 

The dealers were prohibited by Govt. Notifica- 
tion from selling rice at more than 20 per cent. in 
excess of the price prevalent on September l, 1939, 
The Police obtained a sample of rice from the 
Market Inspector on September 21, which quality 
was selling at Ks. 50 per khandi on September i, 
and purchased from the accused rica similar to the 
sample at Rs. 70 per khand? ; 

Held, that the conviction could not be sustained 
under r. 81 (4), Defence of India Ordinance unless 
the two qualities of rice were proved to be simi- 
lar, The proper way to prove a case under r. 81 
(4), Defence of India Ordinance would have been 
for the Police to have purchased rice at a particu- 
lar price from the accused, and then to have prov- 
ed by the evidence of an expert what price’ pre- 
vailed on September 1, 1939, for that class of rice 
and that such price was more than 20 per cent. 
less than the price charged bythe accused. 


Or. A. against,the conviction and sentences 
passed by the Presidency Magistrate, 
Third Court, Bombay. 


Messrs. G. C. O'Gorman, S. A. Shete and 
A. D. Lotlikar, for the Accused. 


Mr. R. A. Jahagirdar, Govt. Pleader 
for the Orown, 


Beaumont, C. J.—In this case the 
accused was convicted under r. 81 (4) of 
the Defence of India Ordinance V of 
1939, read with Govt. Notification No, 
3682/33 (6), General Department, published 
in the Govt. of Bombay Gazette, dated 
September 9, 1939. Under the notification 
of Govt. itis provided that prices are to 
be fixed according to the price prevalent on 
September 1, 1939, at a stage of the transace 
tion of sale in any area to which this order 
applies plus 20 per cent. on the amount of 
such price as the maximum price chargeable 
at such stage of the transaction of gale of 
the commodities mentioned below, One of 
the “commodities mentioned below is rice of 
all kinds. So that what it comes to is that 
dealers may not sell rice at more than 
20 per cent. in excess of the price pre» 
valent on September 1, 1939. 

The accused sold certain rice to aà 
Police agent on September 21, at Rs. 70 
per khandt. He gave evidence that he 
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had purchased that rice on the day 
before at the price of Rs. 65°60 per 
khandi, the vendor having purchased it 
in June at the price of Rs. 65 per khandi. 
But that evidence is not really relevant. 
The question is whether Rs. 70 is more 
' than 20 per cent, above the price preva- 
lent on September 1, for rice of that quality, 
I should have thought that the proper way 
to prove that would have been for the 
Police to have purchased rice at a particular 
price from the accused, and then to have 
proved by the evidence of an expert what 
price prevailed on September 1, 1939, for 
that class of rice and that such price was 
more than 20 per cent. less than the price 
charged by the accused. It is not disputed 
that there are many kinds and qualities 
of rice, and what the Police actually did in 
this case was to obtain from the Market 
Inspector a sample of rice, which is Ex. A, 
and is ef a quality said to have been selling 
at Rs. 50 on Septemberl. A Police con- 
stable was then sent round to the accused's 
shcp to purchase rice similar to the sample, 
Ex. A. According tothe evidence of the 
Police constable the accused showed him 
two samples of rice which he did not 
approve, but the accused ultimately showed 
him a third sample which the Police cons 
stable thought corresponded with Hx, A, 
and that was purchased and is Ex. Del. 
Now, there being evidence that the price pre= 
valent on September 1, 1934, for rice of the 
quality of Ex, A was Rs. 50 per khandi and 
the price charged by the accused being 
Rs. 70 per khandi, the conviction is justi- 
fied if it is established that the sample of 
rice which the accused sold on Septem: 
ber 21, į. e„ Ex. D-1, is similar tothe same 
ple, Hx, A. But allthe witnesses admit that 
the two samples are not similar. The 
Principal witness called for the Crown 
Morarji Deoji, definitely states that Ex. D-1. 
is superior to Ex. A, but then he says that 
he only deals in cheap qualities of rice and 
that he has not got rice of the sample,Ex, D-1. 
That is not a satisfactory type of witness to 
call; somebody ought to have been called 
“who is dealing in the particular sort of rice 
in question. Two defence witnesses were 
called, whose examinationsin-chief was 
largely contradicted by their cross- 
eXaMination, and I think that they are not 
reliable. To my mindthe prosecution have 
not established their case and, as I have 
said, have proceeded on the wrong basis. 
They have not proved satisfactorily what 
was the price prevailing on September 1, 
of rice of the quality sold by the accused. 
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I think, therefore, that the appeal tb 
allowed. Fine, if paid, to be fenaid: i 


Sen, J.—I agree. 
D. Appeal allowed, 


i 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 23 of 1939 
January 29, 1940 
Tom, O. J. AND GANGA Nata, J. 
HAR DAYAL—DErENDANT—APPELLANT 


VErsus 
B. RAM MANOHAR LAL AND ANoTggR— 
PLAINTIRES — RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 202—Suiz for 
arrears of profits accruing during period of theka 
—Limitation for—Co-sharer lessor, tf can realise 
aus oy profits accruing during theka. 

suit for arrears of profits which accrued duri 
the period of the theka is time-barred, when it ies 
been brought more than one year after the expiry 
of the period of the theka, 181 Ind. Oas, 484, re- 
versed. i 
A co-sharer lessor has no right to realize any 


arrears of profits which accrued durin th : 
of the theka. § the period 


L, P. A. against the judgment of Mr. 
Justice Collister, reported in 181 Ind. Cas. 
4x4, 


Mr. P. M Verma, for tLe Appellant. 
Mr. Lalta Prasad, for the Respondents. 


Ganga Nath J.—This is a defendant's 
appeal against the decision of a learned 
single Judge of this Court. It arises out 
of a sult brought against him by the 
plaintiffs respondents to recover arrears of 
profits for 1339, 1340 1341 Fasli. The de 
fendant is the lambardar. Plaintiff-res- 
pondent No. 1 is a co-sharer, while plaintiff- 
respondent No. 2 is his thekadar, The suit 
was brought for arrears of profits which 
accrued during the period of the theka. The 
defendant contended that the guit was 
time-barred, inasmuch as it had been 
brought more than one year after the 
expiry of the period of the theka. Tha trial 
Oourt decreed the suit, and its decree has 
been confirmed by the lower Appellate 
Court as well as by the learned single 
Judge of this Court. It was contended for 
the appellant that the suit was time-barred 
and should have been dismissed. Ag already 
stated, plaintiff Nc. 1 is a cosharer, and 
plaintiff No. 2 is his thekadar. Under 
8, 199, Agra Ten. Act (No. III of 12268), 

“a thekadar is afarmer or other lessee of proprie- 


tary rights in land, and in particular of the right to 
receive rents or profits.” 


The deed of theka has not been produced, 
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Section 202, Agra Ten. Act, provides for a 
period of limitation for suits for arrears 
of profitsin respect of the theka area which 
accrue prior to the commencement of the 
theka and for arrears which remain due af 
the expiry of the theka. It lays down: 

“Except as otherwise provided by the terms of the 
theka, the lessor shall be, and the thekadar shall not 
be, entitled to recover arrears of rent and other dues 
in respect of the theka area which accrued prior to 
the commencement of the theka, if legal proceedings 
for their recovery are instituted within one year of 
the commencement of the theka, and thekadar shall 
not be entitled to recover any such arrears remaining 
due at the expiry of his theka, or at the time of his 
ejectment orsurrender of the theka, whichever event 
first occurs, unless legal proceedings for the recovery 
of such arrears are commenced within one year of the 
expiry of the theka or ofthe thekadar's ejectment or 
surrender of the theka.” 

According to this section, a lessor has a 
right to recover arrears of rent and other 
dues in respect of the theka area which 
accrued prior to the commencement of the 
theka within one year of the commencement 
of the theka. Similarly, athekadar has a 
tight to recover any arrears remaining 
due at the expiry of his theka, provided 
he brings his suit within one year of the 
expiry ofthe theka. The present suit has 
been brought more than one year after the 
expiry ofthe theke, and consequently, as 
provided by s. 202, his suit is time-barred. 
As regards the right of the plaintiff No. 1, 
he has no right to maintain this suit as 
he Las transferred it to plaintiff No. 2. 
Plaintiff No. 1 has no right to realize any 
arrears of profits which accrued during the 
period of the theka. The suitshould, there- 
fore, have been dismissed. It is therefore 
ordered that the appeal be allowed with 
` costs, the decree of the learned single 
Judge be set aside and the suit be dis- 
missed with costs. | 

S. Appeal allowed, 


PATNA HIGH COURT 
Appeal No. 701 of 1937 
-~ September 1, 19389 
RcwLaND AND CaATTERSI, Jd, 
SURYA MOHAN THAKUR—Derenpant— 
APPELLANT 
VETSUS 
Mst. BIBI TASIRAN NISAN—PLAINTIFF 
AND OTHERS—DEFENDANTS—-RESPON DENTS 
Bihar Tenancy Act (VIII of 1934), se, 148-A, 65 
—Two rent decrees passed in respect of same holding 
in two suits framed under s3. 148-A—Effect—Proper- 
-ty soldin execution of one rent decree, whether 
passes subject to charge created by the other. 
There can be only one rent decree for the entire 
rent of the holding. Where two sets of co-sharers 
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obtain two different decrees for rent in respect of 
the same holding in suits framed under s. 148-A 
Bihar Ten. Act, the effect of the two decrees taken 
together is that one is supplementary to the other 
and both must be regarded as a consolidated decree 
for the entire rent payable to the different co- 
sharer landlords in proportion to their shares. It 
cannot be said that the first decree is the rent 
decree whereag the second has the effect of a money 
decree. 150 Ind. Oas. 970 (1), distinguished. 

Where there are two rent decrees, if one decree 
is executed first and the holding is sold in exe- 
cution, it will not pass subject to the charge creat- 
ed by the other decree. On general principle where 
there are two decrees of equal priority and in exe- 
cution of one of them the judgment-debtor's prop- 
erty is sold, the same property cannot be sold 
again in execution of the other decree. 14 Ind, Oas. 
568 (2), followed. 


_A. from the appellate decree of the Addi- 
cnn Sub-Judge, Bhagalpur, dated July 17, 
Mr. J. M. Ghosh, for the Appellant. 
Messrs. S. C. Majumdar and Ramanugrah 
Narain Sinha, for the Respondents. 


Chatterji, J.—The subject of the dis- 
pute which has given rise to this appeal 
is an occupancy holding of 889 acres 
of which the landlords are, as to twelve 
annas share, defendants Nos. 1 and 2 and, 
as to the remaining four annas, defendant 
No. 4. On September 19, 1932 defendants 
Nos. land 2 filed a rent suit (No. 1107 of 
1932) making defendant No. 4 a party 
defendant, On the same date defendant 
No. 4 filed another suit (No, 1120 of 1932) 
making defendants Nos, 1 and 2 parties 
defendants. Both the suits purported to 
be under the provisions of s. 148-A, Bihar 
Ten. Act. Both the suits were decreed 
ex parte, Suit No. 1107 on January 10, 
1933 and Suit No. 1120 on the following 
day. On February 9, 1934 defendants Nos. 1 
and 2 applied for execution of their 
decree. Defendant No, 4 also applied for 
execution of his decree on February 26, 
1934, On June 21, 1934 the holding was 
sold in execution of the decree of defend- 
ant No. 4 and purchased by him. On 
July 4, 1934 defendants Nos. 1 and 2 also 
purchased the holding in execution of 
their decree, On March 10, 1935 defend- 
ant No. 4 settled the holding with the 
plaintiff. On January 11, 1936 defende 
ants Nos. 1 and 2 settled the same hold- 
ing with defendant Nos. 3, The plaintiff 
thereupon brought the present. suit on 
March 25, 1936 praying for a declaration 
of his title to and recovery of possege 
sion of the disputed holding, The Munsif 
dismissed the suit on the finding that the 
decree of defendants Nos. 1 and 2 had 
the effect of a rent decree, while the decree 
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of defendant No. 4 had the effect of a 
money decree and therefore what passed 
at the auction sale to defendant No. 4 was 
not the holding itself but the right, title 
and interest of the judgment-debtor. On 
appeal the learned Subordinate Judge has 
reversed the decision of the Munsif, hold- 
ing that both the decrees had the effect of 
rent decree and the first sale which was held 
on June 2], 1934 would prevail. Defendant 
No. 2 has preferred this second appeal. 

The first point argued by Mr. Ghose 
on behalf of the appellant is that the 
Subordinate Judge was wrong in holding 
that both the decrees had the effect of rent 
decree. His contention is that the frst 
decree which was obtained by defendants 
Nos. 1 and 2 on January 10,1933 was a 
rent decree, whereas the decree which was 
obtained on the following day by defendant 
No. 4 had the effect of a money decree. In 
determining the correct position we must 
proceed on the footing that both the decrees 
are valid and binding decrees so far as 
the parties thereto are concerned. Neither 
party can be heard to say that either of 
the decrees was wrong or improperly 
obtained. In the second suit, after the 
decree in the first suit had been obtained, 
it could have been objected that the sult 
was not maintainable because a rent decree 
under the provisions of s. 148-A, Bihar 
Ten. Act for the entire rent of the holding 
had already been passed. If this objection 
had peen taken, the position might have 
been that the second suit would have 
been held to be not maintainable at all. 
But it cannot be said that the decree had 
the effect of a mere money decree, because 
if the contention of Mr. Ghosh were to 
be accepted, the second decree was alto- 
gether wrong and was improperly obtained 
because the suit was not at all maintain» 
able. However, it is not open to the 
appellant to take that position now. As 
both the suits were framed according to 
the provisions of s. 148-A, Bihar Ten. Act 
both the decrees would be regarded as 
having the effect of rent decrees. No 
doubt an anomalous position arises because 
there can be only one rent decree for the 
entire rent of the holding. The real effect 
of the two decrees taken together was that 
ons was supplementary to the other and 
that both must be regarded as a consolidat- 
ed decree for the entire rent payable to the 
different co-sharer landlords in proportion 
to their shares. If however it was permis» 
sible for defendants Nos, 1 and 2 to contend 
that the later decree of defendant No. 4 had 
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the effect of a mere money decree, they could 
not consistently maintain that their own 
decree was a rent decree. The two suits 
were instituted and carried on simultanee 
ously, In each suit it was open to the 
landlord defendant to contend that the 
suit as framed was not maintainable for 
the entire rent of the holding. If such 
objection had been raised, the Oourt in 
each suit might have passed a decree which 
would not be a decree under s, 148A, 
Bihar Ten. Act. 

Mr. Ghosh relies on the decision of 
Khwaja Mohammad Noor, J» in R, C. Deb 
v. Lachmi Prasad Singh (l) in support of 
his contention that the first decree would 
be a rent decree, whereas the second would 
have the effect of a money decree. The 
decision however does not really support 
the contention, His Lordship laid down 
that a decree passed in a suit framed 
under s. 148-A, Bihar Ten. Act must be 
deemed to be a. decree for the entire rent 
of the holding, and once such a decree has 
been obtained a similar suit by another 
co-sharer for the same period is not main- 
tainable. At the same time he held that 
if in the latter suit a decree is allowed to 
be passed the decree would operate as res 


judicata. He stated: 

“Tt must be taken that the objection as to the 
maintainability of the suits was taken by the ap- 
pellants and decided against them, The decrees are 
good decrees."’ 

The effect of his decision therefore is 
that both the decrees, as between the parties 
thereto, must be regarded in the eye of 
law as decrees under s, 148A or, in other 
words, rent decrees, The next contention 
raised by Mr. Ghosh is that even assuming 
that both the decrees were rent decrees, 
still the auction purchase of defendant 
No. 4 must be held to be subject to the 
charge created by the decree of defend, 
ants Nos. 1 and 2. He relies on s. 65 
Bihar Ten. Act which provides that the 
rent of the holding shall be a first charge. 
That does not mean that where there are 
two rent decrees, if one decree is executed 
first and the holding is sold in execution, 
it will pass subject to the charge created 
by the other decree. On general principle 
where there are two decrees of equal priority 
and in execution of one of them the judg- 
ment-bebtor’s property is sold, the same 
property cannot be sold again in execu- 
tion of the other desree. In Nilambar 
Sahu v. Suttyo Priya Ghosal (2) the identi- 


„9 ‘A IR 1934 Pat. 350; 150 Ind. Oas. 970,7 R P 
45. . 
(2316 O W N 701; 14 Ind. Cas. 568. 
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cal question was raised. The facts of that 
, case were almost similar to those of the 
present. Two rent suits were brought on 
the same day by different sets of co-sharers 
under the provisions of s, 148-A, Beng. 
Ten. Act. Decrees however were obtained 
on different dates. The second decres 
was executed first and the holding was 
purchased. It was held that the other 
decreesholder was not entitled to bring it 
to sale again. Their Lordships observed 
as follows: 

“The only principle which it seems possible to 
apply in & case like the present where two persons 
have decrees equal in priority is that the first who 
takes out execution is the first who is entitled to 
satisfy his decree by sale of the property and that 
the other person who delays to take out his execu- 
tion loses his right to proceed against the property 
itself,” : 

In my opinion this decision represents 
the correct view of the Jaw. The result is 
that the appeal fails and must be dismissed 
with costs. 


Rowland, J.—I agree. 
. & Appeal dismissed. 


MADRAS HIGH COURT 
No, 201 of 1919 and Application 
No. 257 of 1938 
December 13, 1938 
MooKETT, J. 
O. V. BALUSAMI—Arpiioanr 


VETSUS 
OFFICIAL ASSIGNEE, MADRAS anp 
OTRERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 46, 3. 64—Attachment sunder—Formalities—Pro- 
hibitory order under O. XXI, r. 46 by Court issued 
directly to Oficial Assignee outside its jurisdiction 
not to pay dividend due to creditor of insolvent is 
invalid— Debt’’—Dividend payable in insolvency to 
creditor of insolvent—If can be attached—Insolvency 
—Aassignee of creditor of insolvent, if can claim to 
be treated as creditor. - 

Under O. XXI, r. 46, Civil P. O., an attachment 
must be made by two separate actions: an order 
prohibiting the creditor from recovering the debt 
and the debtor from making payment thereof until 
the further order of the Oourt; both must be done. 
Where the Court issues prohibitory order to Official 
Assignee outside its jurisdiction not to pay divi- 
dend due to creditor of insolvent, the order is not 
valid because that order can only be made, by the 
High Oourt itself within whose jurisdiction the 
Official Assignee is. There has been no valid ate 
tachment of this money and, therefore, s. 64 of the 
Oode is of no avail as s. 64 implies an attachment 
with all formalities complied with. 11 Ind. Oas. 
417 (2) and 109 Ind. Cas. 636 (3), relied on. 

Dividend payable in insolvency to creditor of 
insolvent not being a debt cannot be attached, 
This is much more so‘ if the dividend has not 


Petition 
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the time when the -prohibitory 
order is issued because there is nothing to attach 
atthe time of the prohibitory order. 175 Ind. 
Cas, 869 (1) and Prout v. Gregory (4), relied on. 

An assignee of a creditor of a bankrupt has no 
locus standi and cannot claim as of right to be 
treated as a creditor. It is, however, open to the 
assignee to apply to be accepted as a creditor in 
the place of the original creditor, his assignor. If 
the Official Assignee thinks fit to'recognize him, it 
is open to him to do so. It is also open to him to 
refuse to do so if it should seem to him that he 
is being used as an instrument for perpetrating 
fraud. 


been declared at 


Messrs, A. Viswanatha Iyer and T, S. 
Muthusami, for the Applicant. 


Mr, T. L. Venkatarama Iyer, 
Respondents, 
The Official Assignee in person. 


for the 


Order.—This is an interesting matter 
which involves questions relating to the 
duties of the Official Assignee and also to 
matters in execution. The facts are very 
simple. The decree-holder, one Obja K. 
Ramaswamier & Sons, obtained a decree 
against the insolvents in this insolvency 
petition, No. 201 of 1919. On February 24, 
1937, he assigned all his rights under the 
decree to the applicant, O. V. Balusami, 
who applied to the Official Assignee in 
July of that year 1937 to be recognized as 
acreditor in view of his assignment. Be- 
tween 1931 and 1937 important develop- 
ments took place. I have not a complete 
record of them, but I have some record of 
them. It is conceded that suits were filed 
against O. K, Ramaswamier & Sons and so 
called attachment orders obtained from 
the Subordinate Judge, Madura. I have 
before me some examples, I am told there 
are cthers but I have not seen them. One 
is in O. 8. No. 97 of 1930 in which one C. 
S. Varadachariar sued the decreesholder, 
The order of the Court was passed on an 
execution petition, No, 162 of 1936, in that ` 
Suit No .97 of 1930, which application was 
made under O. XXI, r. 46, Civil P. ©., for 
theissue of a prohibitory order tothe 
garniskee, the Official Assignee of Madras, 
not to pay the dividend amount, about 
Rs. 9,000, due to O. K, Ramaswamier & 
Sons. The order was that : 
“the defendants be, and are hereby, prohibited and 
restrained until the further order of this Court 
from receiving from you (that is the Offcial As- 
signee) a certain debt, 4. e. alleged now to be due 
from you_to the said defendants, namely dividend 
amount Rs, 9,000 due to the above defendants 
herein as decree-holders in O. S. No. 175 of 1921 
on the file of the High Court Madras declared by 
the Official Assignee, Madras, in I, P. No. 201 
1919 on the file of the High Court, Madras, and 
that you the said garnishee be, and you are hereby, 
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prohibited and restrained until the further order 
of this Court, from making payment of the said 
debt, or any part thereof, to: any person whomso- 
ever or otherwise than into this Oourt.” 


It must be remarked at once that no 
dividend had been declared at that time 
and no dividend was declared until Janus 
ary of this year, 1938, when the first divi- 
dend was declared in this insolvency. Now 
it will be observed that there is a direct 
prohibitory order from the Subordinate 
Judge of Madura addressed to the Official 
Assignee of Madras in Madras City outside 
his jurisdiction. Various objections have 
been taken. The first objection taken was 
that the lower Court had no jurisdiction 
because it purported to make a direct 
order to the Official Assignee, I consider 
this objection is well founded. The Oivil 
P. ©. is perfectly clear on what is the 
procedure to obtain in attachment outside 
the jurisdiction of a Court. It is dealt 
with in 8, 39 and O. XXI, r. 46 of the Code. 
None of that procedure was carried out. 
No transfer of -any decree was made fo 
this High Court with a request to execute 
itin Madras. Order XXI, r. 46 states that 
“in the case of a debt not secured by a negotiable 
instrument, the attachment shall be made by a 
written order prohibiting, in the case of the debt, 
the creditor from recovering the debt and debtor 
from making payment thereof until the further 
order of the Court,” 

So the attachment must be made by 
two separate actions: an order prohibiting 
the creditor from recovering the debt and— 
1 emphasize the ‘and’—the debtor from 
making payment thereof until the further 
order of the Court; both must be done. In 
this caseonly one of those things was done. 
No doubt a valid order was made by the 
Court to the creditor within its jurisdic 
tion; but no valid order has been made 
upon the Official Assignee because that 
order could only be made, in my opinion, 
by the High Oourt itself within whose 
jurisdiction the Official Assignee is. The 
result is that in my opinion, no attach- 
ment has been made of this money. Very 
similar circumstances have arisen else- 
where. It seems tobe the practice of the 
Madura Subordinate Judge’s Court to 
issue such orders. They issued one to the 
Official Assignee of Rangoon, and Roberts, 
O.J. and Leach, J., in Ramaswamy Chettiar v. 
Dayabhoy and Sons (1) point ont that the proe 
per course for the attaching decree-holders 
there would have been to transfer the decree 
and to have asked the High Court in 
Rangoon to issue, the prohibitory order, 
.(1) AIR 1937 Rang, 538; 175Ind, Oas. 869; 11 
R Rang. 13. l 
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but they were too late in doing this. No 
attempt, I may say, has been made in 
the matter before me to transfer the decree 
to Madras. The Official Assignee of Madras 
has not ignored this order but has moved 
the party now before me who is interested 
as assignee of the debt to bring it before 
the Court. I observe that the Official As- 
signee of Rangoon ignored the order altoge- 
ther. It is not necessary to adumbrate that 
a Oourt cannot by direct order execute out- 
side its jurisdiction. My learned brother 
Gentle, J, has dealt with the matter in an 
unreported case, Patfabhiramayya v. Angel 
Insurance Co. of Delhi. He therein refers 
to the leading case in Begg, Dunlop Co. v. 
Jagannath (2), where the headnote quite 
clearly states that it is not competent to a 
Court, in execution of a decree for money, 
to attach, at the instance of the decree- 
holder, a debt payable to the judgments 
debtor outside the jurisdiction by a person 
not resident within the jurisdiction of that 
Court. In my view therefore there has been 
no valid attachment of this money and theres 
fore s. 64, Civil P. C., is of no avail to the 
respondents. I think that s, 64 implies an 
attachment made with all the formalities 
complied with, And O. XXI, as Lord Shaw 
points out in Muthiah Chetty v. Palamappa 
Chetty (3),is a very formal matter and no 
property can be declared to be attached 
until first the order for attachment has 
been issued and secondly in execution of 
that order the other things prescribed by 
the Rules and the Code had been done. 
In other words, all formalities must be 
complied with. 

Other objections have also been taken. 
It is stated that this is not a debt which 
can be attached; and that also appears to 
be so. Sir Dinshaw Mulla dealt with the 
matter in his book at p. 494, s. 708, where 
he refers to the English decision in Prout 
v. Gregory (4). That was a decision of 
Lord Coleridge, C. J. and Methew, J. The 
headnote of that case reads as follows: 

“A dividend payable under the administration in 
bankruptcy of the estateof a person dying insol-~ 
vent to a creditor of the estate is nota debt liable 
to be attached, ” 

Ido not understand that that case is not 
as good law today as it was in 1890, But 
in this particular case the facts are even 


(2) 39 O 104; 11 Ind, Oas. 417;16 O W N 402; 14 
OL J 228. 

(3) 551 A 256; 109 Ind. Cas. 626; AI R1928 P O 
139; 51 M 349; 26 A LJ 618; 32 OW N 821; 48 O 
LJ 11; 388 LW li 50 WN 579; 55 M {LJ 122; 30 
Bom. L R 1353 (P O). 

(4) (18%) 24 Q É D 281: 59 L JQ B118; 6& LT 
696; 38 W R204; 7 Morrell 1. | 
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stronger with regard to this debt not being 
attachable as a dividend, because no divi- 
dend, as I have pointed out, was declared 
until January 1938 and all there was to be 
attached during the years of these so-called 
attachment orders was a purely nebulous 
fund which for aught I know may be a 
sum not payable to the creditors at all. In 
Kamaswamy Chettiar v. Dayabhoy and Sons 
(1), to which I have already referred, the 
learned Judges state that in the circumst- 
ances of that case no dividend was 
declared until January 10, 1933 and there 
was nothing in the Official Assignee's hands 
to which the judgment-debtor of the appel- 
Jant was entitled prior to that date, the 
attachment having been made apparently 
before them. I am quite clear that this 
attachment, ifit is an attachment at all, 
is invalid because a dividend is not a debi 
for two reasons: because it has been dir- 
ectly held not to be so, and secondly 
because, in fact there was nothing to 
attach at the time these orders were made. 

The .result is that I consider the Official 
Assignee is empowered if he thinks fit to 
take the course which was referred to in 
In re Frost; Ex parte Official Receiver ( 5). 
In that case Wright and Bigham, JJ. held 
that an assignee of a creditor of a bankrupt 
had no locus stundi and could not claim 
as of right to be treated as creditor, Both 
the learned Judges, however, inclined tothe 
View thatit was open to the assignee to 
apply to be accepted as a creditor in the 
place of the original creditor, his assignor. 
That is really why this case has come before 
me. The matter, will go back to the Official 
Assignee, who will consider the application 
made by the present applicant to be 
accepted as creditcr in the shoes of the 
judgment-debtors. If the Official Assignee 
thinks fit to recognize him, I think it ig 
open to himto do so. But I think it is 
also open to him torefuse todo so if it 
should seem to him that he is being used 
as aD instrument for perpetrating 
fraud, I mean this, that, think he might 
well recognize an honest assignee but 
that he might refuse to recognize an 
assignee who was merely taking an 
assignment for the purpose of defraud- 
ing third parties even where those third 
parties were in no way concerned with the 
bankrupt himself. In this matter there are 
allegations that the assignmet was fraudulent 
and no doubt the Official Assignee will 
consider whether he should give an oppor- 


5) (1899) 2 Q B 50; 68 L J Q B 663; £0 1L T 496; 47 
W R512; 6 Manson 194, - 
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tunity to people alleging that to substane ` 
tiate it. Than that no further orders are 
necessary. In my view this is nota matter 
for making any order as to costs, 


N.*D. Order accordingly. 
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MAHRAJ KUMAR KARAMJIT 
SINGH AND OTAERS —PLAINTIFFS— 
APPELLANTS 
versus 
GAJRAJ SINGH AND OTAERS—DEFENDANTS 
— RESPONDENTS 

Oudh Rent Act (XXII of 1886), s. 127—Grore land 
ceasing to be so—Grove-holder subsequently remain- 
ing èn possession of land—S. 127 applies— Mere non. 
payment of rent for long time, if makes his posses- 
sion adverse—What must be proved to avoid 
8. 127, 

When a grove-holder remaina in occupation of 
the land after the trees have disappeared, the pro- 
visions of s, 127 of the Oudh Rent Act would apply. 
Mere possession fora long time or non-payment of 
rent cannot establish adverse possession. In order 
to avoid s. 127 the grove-holder would have to 
prove either that he was under-proprietor under 
s. 107-H or else that he had done some overt act 
which made his possession adverse. Where he fails 
to prove this, his claim to be an under-proprietor 
could not beconsidered a bona fide one and as he 
has ceased to be grove-holder, there being no 
trees, 8. 127 of the Oudh Rent Act will apply. 
124 Ind. Oas. 664 (4), 134 Ind. Cas, 1104 (5), 115 
Ind. Cas. 302 (6) and Bhagwan Bakhah Singh v. 
Ganesh Bakhsh Singh (T), relied on, 132 Ind. Cas. 772 
(1), 132 Ind. Oas. 770 (2) and 135 Ind. Oas. 376 (3), 
distinguished. [p. 409, col, 2; p. 411, col. 1.] 


S. R, A. against an order of the District 
Judge of Sitapur, dated February 24, 1937, 


Mr. Siraj Husain, for the Appellants. 

Mr, L. S. Misra, for the Respondents Nos. 
1 to 4. 

Mr. R, N. Shukla, for the Respondents 
Ncs, 2 and 3. | 


Judgment.—This is an appeal against 
a decision of the District J udge of Sitapur 
who allowed an appeal against a decision 
ofan Assistant Collector and dismissed a 
suit under s. 127 of the Oudh Rent Act. 

The plaintiffs are two sons of H.H. the 
Maharaja of Kapurthala and the widow 
of athird son, deceased, and they are 
admittedly the proprietors of the village. 
The defendants alleged that they were 
under- proprietors or muafidars of the 
land. in suit consisting of three members. 
Astoone number the defendants succeeds 
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ed in proving that they were muafidars 
but as regards the two remaining num- 
bers, Nos. 1352 and 1354, which are 
the subject of this appeal the learned 
Assistant Collector held that the defendants 
had failed tomake out that they were 
either under-proprietors or muafidars. He 
held that these plots were groves and that 
the defendants’ predecessors were grove- 
holders and theland became denuded of 
trees sothat the grove-holders were no 
longer entitled to possession and though 
the defendants have been cultivating this 
land for some 16 years without paying 
rent, yet rent could be assessed and they 
could be ejected under s. 127 of the Oudh 
Rent Act. The learned District Judge 
said that he did not have to decide 
whether in fact the defendants were under 
proprietors or muafidars but only to 
decide whether they could be called tres- 
passers. 

Certain groves alleged like those in 
suit to have been planted by the original 
proprietors were ordered by the Settlement 
Officer of the first settlementto be entered 
as under-proprietary tenure of the persons 
that claimed them, The learned Judge 
held that hadthe persons who were then 
in possession of this grove made a similar 
claim they would probably have succeeded 
and because of this reason and the fact 
that up to the present the defendants have 
heid the land without rent, the learned 
District Judge allowed the appeal on the 


ground thata suit under s. 127 of the 
Oudh Rent Act is not maintainable 
against the defendants. He referred in 


this connection to Sheoraj Narain v. 
Jagannath Prasad (8 O. W. N. 854), (1), 
Krishnapal Singh v. Rameshwar Bakhsh 
Singh (8 O. W. N. 849) (2) and Sri Autar 
v. Special Manager Court of Wards Berwa 
Estate Gonda (8 O, W. N. 1101) (3) I do 
not think that these decisions are rele» 
vant, 

Sheoraj Narain V. Jagannath Prasad 
8 O. W. N. 854, (1), was a case when after 
partition the plot in suit went to the 
. Plaintifis’ pattiin which the defendant 
had no proprietary rights, but the defen- 
dant continued in possession as before 
andthe entry of his name as mortgagee 


(1) 8 O W N 854; 132 Ind. Oas. 772;15 R D 424; 
L R12 A (O) 193; Ind. Rul. (1931) Oudh 324; AIR 
1931 Oudh 381, 

(2) 8 O W N 848; 132 Ind. Oas. 770; 15 RD 422; 
L R 12 A(O) 183; Ind. Rul. (1931) Oudh 322; ATR 
1931 Oudh 401, 

(3) 8 O W N1101. 135Ind. Oas, 376; 15 RD 673; 
L R12 A (O) 375; 1nd. Rul. (1932) Oudh 24. 
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continued in the revenue papers. The 
defendant alleged proprietary title and 
adverse possession but it was argued 
before alearned Judge of this Court on 
the sole question of adverse possession, 
The learned Judge held that the defendant 
had remained in occupation of the land 
against the plaintiffs’ will without paying 
any rent and ‘his possession was adverse. 
This was obviously acase of an assertion 
of superior proprietary title against a 
person whohad brought a suit under 
s. 127 relying on his own proprietary title 
so that each side claimed thesame supere 
lor proprietary title. 

Similarly in 80.W. N. 849 (2) both 
parties claimed the same superior pro- 
prietary title, Again in the suit referred 
to in 80. W. N. 1101, (3) a learned 
Judge of this Court referring to various 
decisions said that when a defendant 
sets up a bona fide claim of title or when 
adverse proprietary possession of the land 
in suit is claimed by the defendant against 
the landlord and such claim appears to 
be a probable one, the defendant cannot 


“be treated as a person coming under 


provisions of s. 127 of the Oudh Rent Act. 
It was distinctly stated by the defendant 
in that case that he had perfected his title 
to the remaining plots by adverse possession 
of over 12 years. 

On the other hand, there are cases 
to the effect that when a grove holder 
remains in occupation ofthe land after the 
trees have disappeared, the provisions of 
s.127 of the Oudh Rent Act would apply. 
Musammat Maharaj Kunwar v. Court of 
Wards Deara (7 O. W. N. 34) (4) is such 
a case, vide also Shiva Shanker Bakhsh 
Singh v. Ruh Ullah (8 O. W. No., 1103) 
(5). Ithas also been held that mere 
possession for a long time or nonspayment 
of rent cannot establish adverse possession 
Lalta Pershod v.Harnam Singh (A.I R. 
1929 Oudh 370) (6) and Bhagwan Bakhsh 
Singh v. Ganesh Bakhsh Singh 1937 O. W. 
N. 1157 (7). 

In the revenue papers the fields in dis- 
pute were entered in the first settlement 
as groves and inthe settlement of 1303 
Fasli No. 1354 was recorded as "arazi 


(4) 7 O W N 34; 124 Ind. Oas. 864; A IR 1930 
Oudh 144; 14 RD 9t; Ind. Rul. (1930) Oudh 280; 5 
Luck. 536. : 

(5) 80 W N 1103; 134 Ind. Oas. 1104; 15 R D 675; 
L R12 A (0O) 377; Ind. Rul. (1932) Oudh 16; A IR 
1932 Oudh 59. ' 

(6) A I R1929 Oudh 370; 115 Ind. Oas. 302; 12 R 
D 622; Ind. Rul. (1929) Oudh 254. 

(7) 1937 O W N 1057; 1937 R D 572, 
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. ghair mazrua qabil zarait bagh” while 
1352 was recorded as a grove. I under- 
stand the entry about 1354 to mean 
that the trees had considerably decreased 
so that cultivation was possible on part of 
the srea while on the rest there were 
still trees, In 1328 No. 1352 was records 
ed as anunder-proprietary plot of Baha- 
dur Singh, father of the defendant 
but this entry was not after any decision 
of a competent Court and can only be 
regarded as. an incorrect entry made by 
the patwari. In the wajib-ul-are of the 
first settlement it was stated that No. 1074 
which subsequently became Nos. 1352 
and 1354 had been a grove forsome 50 
years, The village had been sold by the 
original proprietors to Loney Singh and 
the Govt. because of his part in the Mutiny 
confiscated the village. When Loney Singh 
bought this village does not appear from 
the papers on this record, but it seems 
probable that it was less than 50 years 
before it was confiscated from him. It 
may well betherefore that there were some 
groves on the land corresponding to the 
present numbers before 
bought the village. Certain persons at the 
first settlement claimed certain groves 
and the settlement officer had them entered 
as under-proprietor of those groves on the 
‘strength of Settlement Circular No. 63 of 
1:63. In that Settlement Circular it was 
laid down that a grove may have been 
planted by a person who at the time of 
planting it was possessed of the proprietary 
right in the village, and though the latter 
‘may now have passed from him, yet he hag 
‘continued to maintain possession of the 
grove. In such cases the tenure is of 
‘the nature ofan under proprietary right 
the grove being the vestige of their 
‘former proprietary right, retained by the 
old zamindars. In taluqdari villages such 
‘tenures should be treated as under-pro- 
relay tenures. In para.6 it was stated 
‘thas : 

“Extra Assistant Commissioners may be “entrusted 
‘with the investigation into and decision of claims 
‘to groves. Their orders will be appealable to you, 
and whereever they find a case not provided 
for by the above instructions orare doubtful as to 
‘whether the custom of the elaka or estate is to 
acknowledge a right or property in trees as distinct 
‘from that in land, they should refer the case to the 
‘Settlement Officer. Cases of this nature should be 
disposed of when the wajib-ul-arzes are under 
preparation. and whenever aclaim to grove is 
-included ina claim to hold certain field in under- 
proprietary right, either a distinct order regarding 
‘the grove should be given or the disposal of that 


| portion ofthe claim should be differed. till the 
~wajib-ul-are is prepared." 
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In the wajib-ul-arz these groves in guit 
are shown as groves in the possession of 
grove holders and not as an under-pros 
prietary tenure. This circular has not the 
force of law, vide Girdhari Lalv. Jaswant 
Singh (15 O, 0, 33) (8). In that case the 
plaintiff claimed that he was an under- 
proprietor of two groves. His ancestors 
were zamindars until 1820 and lost their 
proprietary possession. Grove No, 109 was 
planted by a female relationof the grand- 
father of the plaintiff before 1820. The 
plaintiff instituted a suit for possession of 
this grove against a nephew of that lady's 
husband and obtained a decree for the 
trees only but not for under-proprietary 
rights in the Jand. Grove No. 149 was 
planted by twomen before 1820 and one 
of the men was the gradfather of the 
plaintif. No decree at all was obtained in 
respect of this grove. The learned Judicial 
Commissioner who decided this appeal 
stated that it might be assumed for the 
purposes of the appeal that the plaintiff 
and his ancestors had enjoyed the produce 
of the grove from before 1820 up to the 
institution of the suit and there wag no 
proof that any ofthe zamindars were at 
any time able to eject them from it. 
Reference was made to Oircular No, 63 of 
1863 and the learned Judicial Commissioner 
stated: that if that circular were strictly 
applied it was possible that the plaintiff 
might have some ground for claiming 
under proprietary rights with respect to 
Grove No. 149 as his position might pose 
sibly come in Class No, 1 referred to in 
para. 3 of that circular. (This is the part 
cf the circular which I have quoted). 
The learned Judicial Commissioner stated 
that he could find no authority for the 
contention that this circular has the force 
oflaw, andhe was not aware that the 
position of a grove-holder who had been 
in position of the trees of a grove from a 
long time, whether he be a mere tenant or 
one of the old proprietary body, was with 
respect to under-proprietary rights in any 
way different from any other person who 
claimed those rights. The wunder-proprie- 
tary right claimed was a right based on 
prescription and not a right based upon 
any alleged grant or purchase and the 
claimant was bound to prove his claim 
according to the provisions of the Oudh 
Sub-Settlement Act of 1866. 

We have it in this case -that presuming 
that this grove was planted by soma’ 
ancestor of the defendants before the 

(8) 15 O O 33; 15 Ind. Oas. 181. 
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sale of the village to Loney Singh the 
ancestor of the defendants did not at the 
time of the first settlement put in any 
claim to under-proprietary right and he 
obtained no decree such as was obtained 
by other distant relations of his. There 
is nothing to show that he made any 
assertion thathe was an under-proprietor 
and because others made successful assers 
tions. I can not prove that his assertion 
if made, would have met with success. 
One might very well argue that he did 
not make any application because he was 
not in the same position as those who made 
applications and succeeded, or for all 
we know he may have made some ap- 
plication and it failed. His claim to being 
an under-proprietor is in fact a claim 
based on prescription like the claim in 
15 O. 0.33(8). Itis not suggested that 
when the grove ceased tobe a grove he 
made any assertion of title,nor can I find 
any evidence to show that earlier he made 
any assertion that he was not an ordinary 
grove-holder but an under-proprietor. 
Doubtless, he took fruit from the trees 
in the grove and so ona right enjoyed by 
a grove-holder but there is nothing to show 
that he claimed any right other than 
thatof an ordinary grove holder. When 
the trees felldown he merely cultivated 
the land and the proprietor took no steps 
until this suit was brought. In Dwarka 
Prasad v, Suraj Narain (1938 O. W. N. 33) 
(9) the plaintiff zamindar had been records 
ed as owner, and the defendants first as 
grove-holders and subsequently as holding 
“bila tasfia lagan” when the land 
ceased tohave the character of a grove 
and they had not paid rent for a period 
of 15 years since the disappearance of the 
grove. The plaintif then applied for 
assessment of rent under s. 127 of the 
Oudh Rent Act andthe right to bring a 
suit was cChallanged by the defendants 
only on the ground that the defendants 
were owners andhad held adversely for 
yearsas owners. There was no proof that 
the defendants or their predecessors-in« 
interest bad ever asserted any right of 
ownership in the grove in which they 
had transferable rights as grove-holders. 
It washeld therethat prima facie it was 
for the defendants to prove that they were 
not ex-grove-holders and as they had 
failed to prove that they had on any 
occasion asserted apy proprietary right, 
their claim now wasnot prima facie bona 
fide and it was for them to go to the 
(9) (19380 N33, 
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Civil Court if they wished to be regarded 
as proprietors. In the present case, as I 
have stated, there is nothing to show that 
the predecessors-in-interest of the defen- 
dants had ever acted otherwise than 
as ordinary grove-holders. Some ancestors 
of the vendors of the present defendants 
had made successful claims as regards 
other numbers but the predecessors of the 
vendors had not, I donot see how any 
claim could now be made on circular No. 
63 which has been held not to have the 
force of law. The defendants would have 
to prove either that they were under- 
proprietors under s.107 H of the Oudh 
Rent Act (and they could not succeed 
under itfor the period during which a 
grove retains the character of a grove 
must be excluded incalculating the period 
of 50 years) orelse that they had done 
some overt act which made their posses- 
sion adverse, and as I have said there is 
no proof of that. In the circumstances I 
am unable to find that the allegation of the 
defendants that they are under-proprietors 
is founded on any basis so that the 
claim could be considered a bona fide one 
and as they have ceased to be groverholders 
there being no trees, s. 127. of the Oudh 
Rent Act will apply and therefore the 
decision of the trial Court was correct. 

I therefore allow the appeal and setting 
aside the decision of the lower Appellate 


Court I decree the suitwith costs in all 
Oourta. 
B, Appeal allowed, 


DG 


MADRAS HIGH COURT 
Appeal No. 157 of 1938 
April 28, 1939 
BURN AND BTODART, JJ. 
T, a. P. L. P. CHIDAMBARAM OHETTIAR 
—APPELLANT 
ve TSUs 
MURUGESAM PILLAI AND oraers— 
RESPONDENTS. 

Limitation Act (IX of 1908), Art. 182 (5)— 
“ Final, meaning of—Ezxecution petition returned 
for amendment—Not represented in due time—Order 
returning petition, whether ‘final,’ if saves limitation 
—Such order, whether can be read as stating that 
petition would stand dismissed in default of re- 
presentation within time fixed—Defective application 
kept in abeyance to permit defects to be remedied 
—Whether made in accordance with law. 

The word “final” in Art. 182 (5), Lim, Act 
cannot be interpreted as being merely the last in 
point of time. Final means putting an “end” to 
something. It is not possible to call an order a 
“final order ” unless it puts an end to something 
or other. It is not, permissible for a decree-holder 
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to extend the period of limitation by simply failing 
to re-present an execution petition returned for 
rectification. The proper way to deal with such a 
petition is to treat it as not having come into 
existence at all. Where execution petition is re- 
turned for amendment but is not re-pressnted 
within time, the order directing its return for 
amendment is not final order and doesnot save 
limitation. 163 Ind. Oas. 354 (2) and 176 Ind. Oas. 
753 (3), followed, Mattayyia Padayachi v, Raja- 
gopalan (1), and 168 Ind. Oas. 561 (7), dissented 
are o Ind. Cas. 167 (9), distinguished. [p. 414, 
col. 1. 

Article 182 (5) refers expressly to “ the date of 
the final order. It is not possible for this purpose 
to bring in some fictitious date of an order which 
has not been passed, An order of the Court re- 
turning a petition for amendment to be represented 
within certain period, cannot be read as containing 
a statement that in default it should stand dismiss- 
a o Ind. Cas. 166 (8), distinguished. [p. 414, 
col. 2.3 

Per Stedart, J.—Article 182 (5), Lim. Act, does 
not provide for the case where an order is passed 
by the Court on a defective application. An appli- 
cation which does not conform to the require- 
ments of O, XXI, rr.11 to 14, Civil P. O„ and 
which for that reason has to be kept in abeyance, 
if the Judge so wishes, to permit the defect to be 
remedied, is not an application made in accordance 
with law. [p. 416, col. 1,] 


A. against an order of the Sub-Judge, 
Trichinopoly, dated October 11, 1937. 


Messrs. K. R. Rangaswami Iyengar, T. R. 
Srinivasa Iyengar and E. A. Viswanathan, 
for the Appellant. 


Mr. K. G, Srinivasa Iyer, for the Respon- 
dents. i 


Burn, J.—The only point in this appeal 
is one of limitation. The appellant's father 
got a decree in O. 5, No. 157 of 1924 on 
the file of the Subordinate Judge of Trichi- 
nopoly on June 29,1925, The appellant is 
his adopted son. He presented his petition 
in execution (E. P. No. 216 of 1936) on 
June 27,1936 and the learned Subordinate 
Judge has held that it was barred by limita- 
tion on the ground that it was not presented 
within three years after the final order 
Passed on a previous application made in 
accordance with law to the preper Court 
for execution or to take some step-in-aid of 
execution—Art. 182 (5), Lim. Act. 

The execution petition presented on 
June 27, 1986 is the fifth of the execution 
petitions presented by this decree-holder, 
The first was filed on November 3, 1927 
praying for arrest of the defendant; it was 
dismissed on January 7,1928 as the judg- 
ment-debtor was not found for arrest. The 
second execution petition was presented on 
November 3,1930. This was returned on 
November 4, 1930 with an endorsement 
requesting the petitioner to show how he 
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was entitled to attach a sum of money in 
deposit in O. S. No. 6 of 1925, After-two 
extensions of time had been given, learned 
Counsel for the petitioner re-presented this 
petition on November 24, 1980 with an ex- 
planation. The petition was then returned 
on November 26, 1930 with an endorsement 
that the permission of the Oourt must be 
obtained to proceed against the properties 
inthe hands of the Receiver appointed by 
the Court. Two weeks’ time was allowed 
for this. This endorsement was not com- 
plied with. The next application was filed 
on March 3, 1931 and the second E. P. 
was “filed” along with it with the remark. 
“On November 3, 1930 petition was put in, 
but it was returned, It was not represent- 
ed, itis filed herewith. On this petition, 
on March 5, the lower Court again required 
the petitioner to obtain the permission of 
the Court to proceed against the properties 
in the hands of the Receiver appointed by 
the Court in O. S, No. 6 of 1925 and allowed 
two weeks’ time for complying with this. 
After two extensions, this was re-presented 
on April 6, with an application for permis- 
Bion to proceed against the Receiver. It was: 
again returned by the lower Oourt on 
April 7, with a requisition that the descrip» 
tion of property sought to be attached 
should be amplified and that the extent and 
survey number should be given, One 
week's time was allowed for this, On 
April 15, the petitioner's Pleader prayed for 
15 days time to obtain necessary extracts 
from the survey registers, 

On June 25, 15 days further time was 
prayed for and granted by the Subordinate 
Judge in his order dated June 30, 1931. 
The requisition was however not complied 
with and thie petition did not come back 
to the Court until dune 30, 1934, when the 
fourth E,P. was filed, In that, as in the 
third, the petitioner stated that he had 
put in previous execution Petitions on 
November 3, 1930 and March 3, 1931 but 
they had been returned to him and there- 
fore he said, they were presented along 
with the fourth. This was returned on 
July 3, 1934 with an endorsement requiring 
the petitioner firstly to file an affidavit 
with regard to the legal representatives of 
the decree-holder (this petition was pre- 
sented by the present appellant the adopted 
son of the original decree-holder); secondly, 
to obtain the consent of the Vakil who had 
appeared in the prior execution proceed- 
ings; thirdly, to put .in a guardian petition 
for the minor legal representatives of the 
judgment-debtor and fourthly, to produce 
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the revenue extracts which had already 
been called for on the previous two execu- 
tion petitions. The petitioner did not come 
ply with these requisitions but appears to 
have applied for further time, for, on 
July 18, 1934 the lower Oourt has 
endorsed, “time granted till August 9, 1934,” 
The petitioner having taken this petition 
back, nothing more was heard of it until 
June 27, 1936, when he presented E. P. 
No. 216 of 1936. He then produced the 
second, third and fourth petitionswith an 
endorsement on each of them in these words, 
“Ags afresh petition is filed herewith, this 
petition may be dismissed.” Now, the 
learned Subordinate Judge has held that 
- none of the orders passed on the second, 
third and fourth execution petitions can be 
considered to be a ‘final’ order within the 
meaning of Art, 162 (5), Lim, Act. The 
last final order on an execution petition is 
dated January 7, 1928 and the execution 
petition presented on June 27, 1936 is long 
out of time. Hence this appeal by the 
decree-holder, His contention is that his 
E. P. No. 216 of 1936 is not barred by 
limitation because it was presented within 
three years from June 30, 1934 when the 
fourth E. P. was finally returned to him ; 
the fourth E. P. was presented within three 
years of June 30,1931 when the third E. 
P. was returned to him, and the third E. 
P. was presented within three years of 
November 26, 1930 when the second B. P. 
was finally returned to him. The second 
E. P. was presented on “November 3, 1930 
within three years of January 7, 1928, on 
which date the first E.P. had been dis- 
missed, 

The question is: what is the meaning of 
the words “final order” in Art. 182 (5), Lim. 
Act? Learned Counsel for the appellant 
contends that it means simply the last order 
in point oftime. He relies on the decision 
of Pandrang Row, J. in Motiayya Padayachi 
v. Rajagopalan (1), and the decision of 
Stodart, J., in Shanmuga Patha v, Swami- 
natha, C. R. P. No. €82 of 1933 reported 
in the same page. On the other hard, 
learned Counsel for the appellant recogoizes 
that there are two decisions of Division 
Benches of this Court subsequent. to these 
decisions of Single Judges in which it has 
been held that ‘final’ does not mean merely 
last in point of time. These are the cases 
in Kesavaloo v. Official Receiver, West 


Tanjore (2) and Muthu Rama Reddi v, 
(1) (1936) M W N 547. 
(2) (1936) M WN 582; 163 Ind. Oas, 354;A I R 
1936 Mad. 613; 71M LJ 336:9 RM 1:44 L W 
59, 
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Motilal Daga (3). There is also a decision 
of my own sitting singly, reported in 
Municipal Council, Tanjore v. Sundaresan 
(4). In Kesavaloo v. Official Receiver, West 
Tanjore (2), Venkatasubba Rao and 
Cornish, JJ. have shown that ‘final’ in Art. 
182 (5) cannot be taken as meaning merely 
last in point of time. Venkatasubba Rao, J. 
points out thatthe word ‘final’ occurs not 
only in cl. 5 of Art. 182 but also in cls. (2) 
and (6) and the meaning of the word ‘final’ 
in cl. (2) has been considered by their 
Lordships of the Privy Council in Batuk 
Nath v. Munni Dei (5) and Abdul Majid 
v., Jawahir Lal (6). The latter case, in my 
Opinion, is very much in point, Article 182 
(2\ provides that the three year period of 
limitation for execution of a decree shall 
run, when there has been an appeal, from 
“the date of the final decree or order of the 
Appellate Court...." In the first of the 
cases before the Privy Council, an appeal 
was preferred to the Privy Council and it 
was dismissed for want of prosecution 
under r. 5 of the Order in Oouncil of 1853. 
It was contended on behalf of the assignee 
decree-holder that the date on which the 
appeal had been dismissed by the Privy 
Council was the date of the final decree or 
order of the Appellate Court, and that the 
decree could be executed within three years 
from that date. This contention was dis- 
allowed by their Lordships. They held that 
in such case, there was no final order of the 
Privy Council within the meaning of Art, 179 
(2) as it was then, corresponding, now to 
Art, 182 (2), Inthe latter case again it was 
contended that the date of the dismissal by 
the Privy Council was the date of the final 
aad or decree. Lord Moulton observed 
that 

“the order dismissing the appeal for want of prose- 
cution did not deal judicially with the matter of 
the suit and could in no sense be regarded as an 
order adopting or confirming the decision appealed 
from. It merely recognized authoritatively that the 
appellant had not complied with the conditions 
under which the appeal was open to him, and that 


therefore he was in the same position as if he had not 
appealed at all.” 


(3) (1937) M W N 943; 176 Ind. Cas. 753; AI R 
1938 Mad. 113; IL R (1928) Mad. 326; 46 L W 540; 
11 RM 16}, 

(4) (1939) M W N 426; 185 Ind. Oas. 412; A I R 
1939 Mad. 429; (1939) 1 M L J 87; 49 L W173; 12 

5 e 


(5) 36 A 284; 23 Ind. Oas. 644; AI R 19144 P O 
65; 41 I A 104; 18 O WN 740; 12A L J596; 19 
O'L J 574; 16 Bom. L R 360; 27 MLJ 1;16M L 
T 1; 1 L W729; (1914) M WN 437 (P O). 

(6) 36 A 350; 23 Ind. Oas. 649; A I R 1914 P O 
66; 12 A LJ 624; 16 Bom. L R 3%; 180 W N 
963; 19 O LJ 626; 27 M LJ 17; (1914) MW N 
485; 16 MLT 44;1 L W483 (PO) 
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In my opinion, this is the test to be 
applied in cases like the present. If an 
executipn petition is returned to the decree- 
holder for some amendment, it is his duty 
to re-present it within the time allowed, or 
to get an extension of the time allowed, or 
to show cause why he should not comply 
with the requistion, or to pursue the matter 
in some way until he gets what can be 
properly described as a final order upon it. 
If having received back his E. P., he takes 
no further action upon it, then he should 
be treated, in my opinion, as if he had 
never put in his petition at all. This is 
what I said in my judgment in Muni- 
` cipal Council, Tanjore v. Sundaresan (4), 
It is not, in my opinion, permissble 
for a decree holder to extend the period 
of limitation by simply failing to 
re-present an execution petition returned 
for rectification. The proper way to deal 
with such a petition as that is to treat it 
as not having come into existence at all. 
In the present case, the first execution 
petition, as I have already said, was dis- 
missed on January 7, 1928; the second 
execution petition was filed on November 3, 
1930 and was last returned tothe petitioner 
on November 26, 1930, requiring him to get 
the Court’s permission to proceed against 
the properties in the hands of the Receiver 
and giving him two weeks’ time to do so. 
Now he did not bring this back until March 3, 
1931, and when he brought it back, he did 
not comply with the requisitions; he did 
not pray for excusing the delay in com- 
plying with the requisitions; he did not ask 
that anything whatever should be done 
with the second execution petition; he 
merely filed it with the third execution 
petition presented on March 3,1931. Now, 
on March 3, 1931, execution was barred 
because that was already more than three 
years after January 7, 192°, when the first 
execution petition had been dismissed. As 
I have already said, the third execution 
petition was dealt with in the same way 
as the second and therefore no judicial 
determination of it has been made, but it 
is quite conceivable that if the third exe- 
cution petition had been represented in 
proper time, it would have been dismissed 
as barred by limitation. Oertainly it would 
have been necessary to dismiss the -second 
execution petition as barred by limitation 
when it was respresented on March 3, 
1931, unless the petitioner had been able 
to persuade the Court to excuse the delay 
in re-presentation. If the delay were not 
excused, then this petition would have had 
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to be treated as if it had been presented 
for the first time on March 3, 1931, and 
that was beyond the period of limitation. 

Learned Counsel has suggested that we 
should refer this matter to a Full Bench 
because Pandrang Row, J., in spite of the 
decision of a Bench of this Court in 
Kesavaloo v. Official Receiver, West Tanjore 
(2), in 1936, still adhered in 1937 to his 
former opinion: vide Chidambara Nadar 
v. Rama Nadar (7), and again in A. 
K. Narasimha Iyer v. Veerappa Chettiar 
A, A. A. O. No. 138 of 1937. I regret I do not 
consider that this is a sufficient reason for 
referring this matter to a Full Bench, Ag 
I have already said there are two Benches 
whick have already expressed the view that 
‘final’ in Art. 182 (5) cannot be interpreted 
as being merely the last in point of time, 
With respect, I think those decisions are 
correct, “Final” is a word which has 
many meanings but all of them I think 
involve the notion of putting an ‘fend’ to 
something. It is not possible to call an 
order a “final order” unless it puts an end 
to something or other. Now, In my opinion, 
it is Impossible to say of any of these 
orders of return or the second, third and 
fourth execution petitions that they put an 
end to anything, They were expressly 
orders requiring the petitioner to do some- 
thing more in order that the Court might 
proceed with his execution petition. ‘They 
did not contemplate the end of that exes 
cution petition at all, 

Learned Counsel for the appellant wishes 
us tosay that such orders as these ought 
to be construed as if they contained further 
clauses. He says that when an execution 
Petition is returned for amendment within 
15 days it ought to be read as if it contained 


` @ statement that in default of representation 


within 15 days, it should stand dismissed. 
I am not able to accept this contention. 
Article 182 (5) refers expressly to “the 
date of the final order.” It is not possible 
for this purpose to bring in some fictitious 
date of an order which has not been passed, 
Learned QOounsel for the appellant has 
relied strongly upon the casein Pitambar 
Jana v. Damodar Guchatt (8). But 
that case was before the amendment 
of the Act in 1927 as the ruling shows, 
Itis therefore not applicable to this case. 
Learned Counsel has also referred to 
the decision of Madhavan Nair, J., in 

(7) (1937) M W N 35;168 Ind. Oas. 561; AI R 
1937 Mad. 385; I L R (1937) Mad. 616: (1937) 1 M 
LJ 453; 9 R M 607 (F B) 

(8) 53 O 665; 98 Ind. Cas, 166; A I R 1926 Oal, 
1077; 30 O W N 918; 45 O L J 36. a 
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Mohammad Abu Bakkar v. Ramakrishna 
Chettiar (9). What is stated in that deci- 
sion is that so long as the Court does 
not dismiss a petition it must be deemed 
to be still pending. With respectI do not 
think that that principle can be applied- to 
execution petitions of this kind where there 
is a period of limitation prescribed, If that 
view is taken, it is possible, as I have 
pointed out elsewhere, for a decree-holder 
to extend the period of ljmitation at his 
will by presenting a defective execution 
petition, and on its return to him by ree 
fraining from re-presenting it. This course 
‘could be taken before the amendment of 
Art. 182 in 1927. In 1927 it was the date 
of an execution petition that gave the start 
for the period of limitation of three years. 
Any Jf. P. presented within three years of 
the date of the presentation of a former 
E.P. was in time. It was therefore possible 
to present an E, P. with no intention of 
proceeding with it, and totake no further 
steps upon it for two years and 364 days 
and then to ccme in with another E. P. 
Pandrang Row, J.,in Mathayya Padayachi 
v. Rajagopalan (1), has expressed scme 
views about the policy of the Amending 
Act passed in 1927. With respect it is 
not quite self-evident to me that the policy 
underlying the amendment was to give 
the decree-holder more time. I would prefer 
to follow the views on this subject ex- 
pressed by Venkatasubba Rao, J., in Kesa- 
valoo v. Official Receiver, West Tanjore (2), 
Ido not think therefore that there is any 
sufficient reason for putting this matter 
before a Full Bench. I am quite satisfied 
that the execution petitions which were re- 
turned for amendment and which were not 
re-presented within the proper time cannot 
save limitation, The judgment of the 
learned Subordinate Judge is, therefore, in 
my opinion, correct, and this appeal should 
be dismissed with costs. 

Stodart, J.—I agree with my learned 
brother. I think that My decision in O. R. 
P. No. 682 of 1933 was wrong. In that 
decision I held that the expression ‘final 
order’ in Art. 152 (5) of Sch. I, Lim. Act, 
might be construed as the ‘last order’ and 
that a direction of the Court that an appli- 
cation made to it in execution should be 
amended was if the amendment was never 
made the ‘last order’ on that application. 
On further consideration I think that such 
a directicn is not final in the sense in which 
that word should be construed, namely, as 


(9) A I R 1933 Mad. 540; 144 Ind, Oas. 167; 64M 
L J 401; 37 LW 469; Ind, Rul. (1933) Mad. 383. 
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putting an end to the application ; and I 
would go further and hold that such a 
direction is not an order at all. It is simply 
an intimation to the applicant that his 
petition cannot be admitted and acted upon 
unless he supplies the Court with further 
particulars or observes some formality which 
he has omitted to observe. There are, in 
my Opinion, only three ways of dealing with 
an application for the execution of a decree: 
and these are unambiguously defined in 
O. XXI, r. 17, Civil P. O, Ifthe applica- 
tion confirms to the requirements of rr, 11 
to 14, it must be admitted, which means 
that it receives a serial number in the exe- 
cution petition register and comes on in 
the usual course in open Oourt for the 
orders of the Judge. In such a case there 
will be a final order which will effectively 
dispose of the matters raised in the appli- 
cation. Secondly, if the application does 
not comply with the requirements of rr. 11 
to 14,16 may be forthwith rejected. Thirdly, 
and thisis the case now under considera- 
tion, if the application does not comply 
with the provisions of rr. 11 to 14, the 
Judge, instead of rejecting it forthwith, 
may allow the defect to be remedied and if 
necessary May grant time to enable the 
applicant to do tbis. 

The practice universally followed by the 
Courts is to embody a direction to this 
effect on the application itself and to res 
turn it to the party, If within the time 
allowed the application is not presented, 
nothing more is heard of it. In my opinion, 
the direction of the Court, stating that the 
application is defective, that the Oourt 
allows the defect to be remedied and that 
the Court grants time for that purpose— 
generally a certain number of days—is not 
an order at al], much less a final order. It. 
sometimes happens that a decree-holder 
makes an application for the execution of a 
decree not with any idea of realizing anye 
thing towards his decree, but in order to 
extend the time during whichit is lawful 
for him to execute his decree. Such an 
application may be. perfectly bona fide. 
He may know at the time that the judg- 
ment-debtor is not able to pay anything; 
or he may wish to give the judgment-debtor 
further time to pay, either at the request of 
the judgment-debtor himself or for a 
variety of other reasons. Nevertheless. in his 
own interests, it is necessary to present an 
application for the execution of the decree 
to the proper Court lest he should lose his 
remedy altogether. 

Since the amendment of the Lim. Act in 
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‘1927 (Act IX of 1927) the mere presentation 
‘of an execution application to the proper 
Court is not sufficient to extend the period 
-of limitation. Surely enough time has now 
elapsed for decree-holders to realize that 
the law has been changed and that they 
must not only present an application but 
must see that it conforms to the require- 
ments of rr. 11 to l4of O. XXI, and that 
it is admitted and finally disposed of by 
an order of the Court. It may occasionally 
happen that an application does conform 
to the requirements of rr,llto 14, but is 
nevertheless not ‘admitted but is held in 
@beyance pending the furnishing of some 
further information which the Court requires 
but which should not properly be called 
for till a later stageis reached. In that 
ease the attention of the Court may be 
drawn to the fact that the application is 
one which should be under the provisions 
of r. 17, admitted .and disposed of iu the 
‘ordinary course, Lastly, I would like to 
say that in my opinion, Art. 1825) cf Sch. I, 
Lim. Act, does not seem to provide for 
the case where. an order is passed by the 
Court on a defective application. The 
relevant words are ‘the date of the final 
order, passed on an application made in 
accordance with lawto the proper Court.’ 
But an application which does not conform 
to the requirements of O. XXI, rr. 11 to 14 
and which for that reason basto be kept 
in abeyance, if the Judge so wishes, to 
permit the defect to be remedied, is not in 
my opinion, an application made in accord- 
ance with law. 

Even therefore if the direction allowing 
time for the remedy of the defect is ree 
garded as an ‘order’ of the Gourt, it would 
in my View not be an order passed on an 
application made in accordance with law. 
Tf the application on the other hand were 
not defective if would necessarily be ad- 
mitted and a final order would be passed 
on it in due course. When it is defective 
and no order can be passed on it except an 
order—if crderit can be called—that the 
defect can be remedied in a certain time, 
it seems to me that it falls altogether out- 
side the provisions of Art, 182 (5). I agree 
that this appeal must be dismissed with 
costs, l 


N.-S. Appeal dismissed. 


CHATARGOON SAO V. RAMLAL (PAT.) 


189 T0 


PATNA HIGH COURT 
Appeal No. 16 of 1937 
November 29, 1939 
Harries, C. J. AND Manowar LALL, J. 
CHATARGOON SAO AND oTaERs— 
DgFENDANTS—APPELLANTS 
VETSUS 
Babu RAMLAL AND anoTHER—P LAINTIFRS— 
RESPONDENTS 

Bihar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), s. 8—Interest at mercantile rate 
slightly in excess of rate permitted by Act charged 
—Transaction, if should be re-opened. 

The Oourt is not bound to re-open a transaction 
under s. 8, Bihar Money-lenders Act, though, of 
course, if should do so in a proper case. Even if it 
is established that interest at the mercantile rate 
slightly in excess of the rates permissible in the 
Bihar Money-lenders Act has been charged, the- 
Oourt would be reluctant to order the whole 
transaction to be re-opened, 

A, from the original decree of the Sub- 
Judge, Palamau, dated July 15, 1936. 

Messrs. Rai Gurusaran Prasad and D. P. 
Sinha, for the Appellants. 

Messrs. Baldeya Sahay and Rajkishore 
Prasad, for the Respondents. 


Harries, C.J.—This is a defendants 
appeal from a decree of the learned Sub- 
ordinate Judge of Palamau decreeing the 
plaintiffs’ claim in a mortgage suit, The 
plaintiffs brought the suit ont of which this 
appeal arises for the enforcement of a mort- 
gage dated March 19,1932. The learned 
Subordinate Judge held that consideration 
had passed and that the mortgage had been 
duly executed according to law. He accord- 
ingly decreed the claim. The defendants 
were the members of a family which carried 
on a business in selling cloth, yarn ete, 
The plaintiffs had from time to time sold 
to the defendants cloth and yarn, and 
according to the plaintifis an account was 
struck in March 1932, which showed that 
there was due from the defendants to the 
plaintifs a sum of Re. 6,000 in respect of 
cloth and Rs. 2,700 in respect of yarn ete, 
This statement of account was actually signs 
ed by defendant No.2. On March 19, 1932, 
defendants Nos.1,2,3 and Hussaini exe- 
cuted the mortgage deed now sued upon. 
Defendant No, 2 executed the deed on behalf 
of himself and as guardian of defendant 
No, 8, and Hussaini, now dead, executed 
the document on behalf of himself and as 
guardian of defendants Nos. 4 and5. 
Defendants Nos.6 end 7 apparently were 
born after this mortgage deed was executed, 
The deed was to secure the sum of Rs. 8,700 
which was the balance due upon the cloth 
and yarn transactions between the parties. 

The bond was an instalment bond and 
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interest was at the rate of six per cent. 
per annum. It was provided however that 
in case of default of two instalments interest 
should be payable at the rate of- twelve 
annas per cent, per month compoundable 
yearly. Nothing was paid by the defendants 
in respect of the principal and interest due 
under this mortgage, and on May 21, 1935, 
the present suit was brought. In the lower 
OQourt the defendants denied that any sum 
was due from them to the plaintiffs at the 
date of the mortgage, and suggested that 
they had been coerced into executing the 
mortgage. The lower Court has rejected 
these pleas, and in my view rightly. Mr. Rai 
Gurusaran Prasad who appears on behalf of 
the appellants has not challenged this part 
of the case. He has confined his argument 
to the question of interest. 

On behalf of the appellants it is said that 
the amount stated to be due from the 


defendants to the plaintiffs on March 19, 


1932, namely Rs. 8,700 includes a good deal 
of interest. It is said that the plaintiffs 
charged compound interest at the rate of 
twelve annae per cent. per month upon all 
balances due to them. Accordingly, it is 
urged that Re. 8,700 which formed the prin- 
cipal sum in this mortgage must consist 
largely of sums due by way of interest. 

The appellants claimed the benefit of 
s. 8, Bihar Money-lenders (Regulation of 
Transactions) Aci, 1939. That section proe 
vides that in any suit brought by a money- 
lender before or after the commencement of 
the Act in respect of a loan advanced before 
the commencement of the Act or in any 
appeal or proceedings in revision arising 
out of such suit, the Court may exercise a 
number of powers, The Court may re-open 
a transaction, take an account between the 
parties and relieve the debtor of all liability 
in respect of any interest in excess of nine 
per cent, per annum simple in the case of 
a secured loan. It has further provided 


that notwithstanding any agreement -pure 


porting to close previous dealings and to 
create a new obligation, the Court may 
re-open any account already taken between 
them and relieve the debtor of all liability 
in respect of any interest in excess of nine 
per cent. simple per annum in the case of 
Secured loan and twelve per cent. simple 
per annum in the case of unsecured loans. 
It is urged that the evidence in this case 
makes.it elear that when this balance of 
Ks. 8,700 was agreed a part of the sum 
undoubtediy consisted of interest. The 
defendants could easily have established 
this fact by production of their books ; but 
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no books were produced. Reliance has 
been placed upon the plaintiffs’ books and 
the evidence of one of the plaintiffs’ witnes- 
ses. Relevant portions of the plaintiffs’ books 
are printed at pp. 15, 16 and 17 of part 3 
of the paper-book,. The account opens with 
a balance due under previous transactions 
amounting to Rs. 5,50912-3. According to 
the appellants, this amount included 
interest; but how much interest the appel- 
lants are wholly unable to say, All that 
they can point to is the statement made 
by plaintiffs’ witness Sheonandan Prasad 
(P. W. No. 4). In crosseexamination he 
aceon 5,509-12-3 was brought forward from pre- 
ceding year in the baht, of Nimak khata in 1987-88, 
Rs. 7,677-5-9 was brought forward in 1987-88 from 
preceding year in Kapra khata shop. I can’t say 
how mueh of these is principal and how much is 
interest.” 


Earlier the witness said : 

“Bahis are changed on Katik Badz15. Interest 
accrued at Katik Badi 15 forms principal and it 
carries future interest.” or 

And earlier he had said that the plaintiffs 
had charged interest at twelve annas per 
cent. per annum from all customers and 
that interest ran on both sides of the 
account. Iltis clear that the account from 
1930 onwards included little, if any, interest 
as the amounts shown as received by the 
plaintifis are obviously amounts in respect 
of goods sold and delivered, If any interest 
is included in the sum of Rs, 5,509-12-3, 
which was brought forward in the account 
printed at p. 15, part 3, of the paper-book, 
it world appear as if this interest was paid 
off very soon afterwards. It 1s to be 
observed that there is a proviso to s. 8, 
Bihar Money-lenders (Regulation of Trans- 
actions) Act, 1939, which provides that if 
anything has been paid or allowed in 
respect of any liability for ipterest in 
excess of nine per cent, simple per annum 
in the case of a secured loan and twelve 
per cent. simple per annum in the case 
of an unsecured loan, nothing in cl, (a) or 
(b) shall be deemed to require the creditor 
to repay any amount so paid or allowed in 
excega or to reduce the amount of the princi- 
pal of the loan, 


In my judgment the appellants in this 
case ae Geely tailed to establish that 
when the account was stated in March 1932, 
there was included in the amount due sums 
by way of interest in excess of the rate per- 
mitted by the Bihar Money-lenders Act. It 
was Clearly for the appellants to show this, 
and they have failed todo so. ‘The evidence 
relied upon is most meagre, and does not 


418 


establieh ..a-- state of- facts which would 
require this Court to reopen the trans- 
action. Further, the Court is nót bound 
to reopen a transaction under s. 8, Bihar 
Money-lenders Act, thought, of course, it 
should do so in a proper case. Even if 
the appellants had established that interest 
at the mercantile rate slightly in excess of 
the rates permissible in the Bihar Money- 
lenders Act had been charged, I would 
have been reluctant in this case 
to order the whole transaction to be re- 
opened. However as I have stated, the 
plaintiffs here failed to show facts which 
bring the case within s, 8, cls. (a) and (b), 
and accordingly they have no right to have 
the transaction reopened. No other point 
has been taken on behalf of the appellants 
and accordingly this appeal must fail. I 
would therefore dismiss the appeal with 
coste. Two months’ time is allowed for Pave 
ment of the sum under the mortgage, 


Manohar Lall, J.—I agree. 
D, Appeal dismissed, 


LAHORE HIGH COURT 
Second Appeal No. 1420 of 1939 
January 26, 1940 
DIN Musamman, J. 
KHUSHI RAM—Pratntrer— 
APPELLANT 
versus 
MUNSHI LAL AND ANCTHER— DEFENDANTS 


—-REsPONDENTS 

- Limitation Act (IX of 1908), Arts. 113, 144— 
Specific performanee, suit for—Article applicable— 
Lease—Contract of—No date of delivery of posses- 
ston fized—Contract, if can be specifically enforced 
—Oivil Procedure Code (Act of 1908), ss. 100, 153, 
O. VI, r. 17—Finding that party was never in posses- 
sion—Interference—Suit for specific performance of 
contract— Whether can be amended as one jor posses- 
sion. 

To the suit for specific performanc 
at. 8 applies. p P e of contract 

Oontracts of lease in which no date for delivery 
of possession is fixed cannot be specifically en- 
forced. 57 Ind. Oas. 626 (1), relied on, S 

Finding that a party never came into possession of 
the suit property being a finding of fact cannot be 
disturbed on second appeal. 

Apart from the fact that permission to amend 
plaint eannot be allowed at a late stage, of second 
appeal no power has been given to Courts to enable 
one distinct cause of action to be substituted for 
another nor can the subject-matter of a suit be 
changed by an amendment. 63 Ind. Oas. 914 (2) 
relied on. i 

A suit for specific performance of contract cannot 
therefore, be allowed to be amended as one for pos- 
session, 


KHUSHE RAM Ve MUNSHI LAL (LAH,) ~ 


iad 


189-1 0 


S. A. from the decree of the District: 
Judge, Gurgaon at Hissar, dated June 1, 
1939. 

Mr, N.C, Pandit, for the Appellant. 

Messrs, Achhru Ram, Inder Dev Dua 
and Sardar Partap Singh, for Respondents. 
Nos, l and 2 respectively. 

Judgment—On November 26, 1932, the 
appellant Khushi Ram took on lease a 
godown and four shops from Rai Bahadur 
Mohan Lal, the predecessor-in-interest 
of Munshi Lal. On January 20, 1938 
Khushi Ram instituted a sult for a perpetual 
injunction prohibiting Munshi Lal from 
interfering with his possession of the 
godown and for specific performance of 
the contract relating to the shops. One 
Girdhari Lal was also impleaded as a 
defendant in whose favour it was alleged 
that the property in suit had been leased 
out in 1935.: The appellant alleged that 
the property in suit was on the date of 
the executicn of the lease in his favour 
in possession of some other tenants and 
that it was vacated on April 8, 1934, when 
he tvok possession of the godown and 
that later in 1935, when the property was 
demised to Girdhari Lal, the key of the, 
godown too was taken away from him, His. 
suit was resisted by Munshi Lal on various 
grounds. The Subordinate Judge came to 
to the conclusion tbat the suit was barred by 
time, that the plaintiff had never come into 
possession of the godown and that even 
otherwise as there was no express mention 
in the deed executed in his favour as to 
when possession would be delivered to the 
plaintiff, the agreement to grant the lease 
could not be specifically enforced. On these 
findings, he dismissed the suit. On appeal, 
the District Judge besides agreeing with 
the trial Court on the points stated above 
upheld its decision on an additional ground 
that the plaintiff was disentitled to any 
relief under the Specific Relief Act on 
account of laches. 

Counsel for the appellant contends that the 
decision of the Ocurts below on all the points 
found against the appellant is legally errons 
eous, but I do not agree. On the question 
of limitation Oounsel has urged that the 
case was governed by Art. 144, Lim. Act, 
and nct Art. 113, but this is obviously 
wrong. Tothe suitso far as it relates to 
the specific performares of the contract in 
question, no Article other than Art. 113 
applies, which expressly provides for such 
suits, Under that Article, the terminus a 
quo is the date fixed for the performance of 


the contract and if no such date is fixed, the 
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date when the plaintiff . has netice that pre- 
formance is refused, The plaintiff is on 
the horns of a dilemma. If he contends that 
& specific date was fixed for the performance 
of the contract in the deed and that that 
date was the date when the property demised 
was vacated by the previous tenants, his 
suit is clearly time-barred, inasmuch as 
the plaintiff had himself stated in the 
plaint that this event occurred on April 8, 
1934. If onthe other hand, he urges that 
no date was fixed and that he had no 
notice that performance was ever refused, 
his suit fails on the ground that those con- 
tracts of lease in which no date for delivery 
of possession is fixed cannot be specifically 
enforced. Reference in this connection 
may be made to a judgment of their 
Lordships of the-Privy Council reported in 
Giribala Dasi v. Kalidas Bhanja (1). As 
remarked in that judgment 

“It is elementary that specific performance of 
an agreement to grant a lease cannot be decreed 
unless that agreement either expressly or impli- 


edly to be granted fixes the date from which the 
term is torun,” 

Similarly, on the question of laches the 
appellant is bound to fail. As stated 
above, the agreement in his favour was 
‘executed on November 26, 1932, and the 
suit was instituted in 1935 in spite of 
the fact that the previous tenants had 
vacated the property in suit in 1934 and 
that to his knowledge the property had 
in spite of his agreement been demised 
to another person, Girdhari Lal. In these 
circumstances, he cannot but be held to be 
guilty of gross neligence. Commenting on 
a similar case which arose in Burma, their 
Lordships of the Privy Council remarked 
as follows: 

“The rights of equity which prevail in British 
Burma are rights which are given to people 
who are vigilant and not to those who sleep, and 
unless there can be clearly established some 
reason which threw upon the defendant the entire 
blame for the delay that had occurred, or unless 
indeed, it can be shown that the real right of 
action had only accrued a short time before the 
proceedings were instituted, such a lapse of time 
would be fatal to any action for specific perform- 
ance of a contract.” 


These remarks of their Lordships are 
quite pertinent to the appellant’s case. 
So far as the appellant's allegation in 
relation to the godown is concerned, both 
the Courts below have concurrently found 
that he never came into possession of 
the godown and this being a finding of 
fact cannot be disturbed on second appeal. 

(1) A E R 1921 P O 71; 57 Ind. Oas. 626; 39 M 
L J 329; (1920) M WN 653; 22 Bom. LR 1332; 2 
UPL R(PO) 146; 29 MLT 1; 33 OL J 57; 25 
O W N 320 (P 0). 
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Confronted with this situation Counsel for ` 
the appellant asked for permission tə 
amend his plaint at this stage so as to 
convert his suit intoa suit for possession. 
Apart from the fact that this permission 
cannot be allowed at such a late stage, 
no power has been given to Oourts to 
enable one distinct cause of action to be 
substituted for another nor can the subject- 
matter of a suit be changed by an amend- 
ment: Ma Shwe Mya v. Mg. Mo Hnaung 
(2). The appellant may, if so advised, 
institute a fresh suit for possession but 
he cannot be allowed to amend the pree. 
sent plaint in the manner desired by 
him. 

I accordingly dismiss this appeal but 
in the circumstances of this case leave 
the parties to bear their own costs before 
me. 


D. Appeal dismissed, 


(2) A IR 1922 PO 219; 63 Ind. Oas. 914,481 A 
214; 48 O 832; (1921)M W N 396; 4U B R (1921) 20; 
30M L T 28; 24 Bom. LR 682 (P 0). 





PATNA HIGH COURT. 
Civil Revision No. 21 of 1337 
April 18, 1939 
FAZL ALS AND Manowar LALL, JJ, 

PUNI SETHI AND OTHERS — PETITIONERS 

versus 
GANGADHAR PATRO AND OTAERS— 
OPPOSITE PARTY 

Orissa Tenancy Act (II of 1913), s 201—Order 
of Collector in appeal—Subject-matter of case valued 
at less than Rs. 100—S. 20}, cl. (3) applies to case— 
Order held not revisable by High Court. 

High Oourt cannot revise the order passed by 
the OUollector in appeal in a case in which the 
subject-matter is valued at less than Rs. 100 and to 
which the provisions of cl. 3 of s. 204, Orissa Ten, 
Act, apply since in these circumstances the Oollec- 
tor cannot be held to be subordinate to the High 
Court. : 

O. R. fromthe decision of the Oollector, 
Balasore, dated March 4, 1937. 


Mr. L. N. Das, for the Petitioners. 
Mr. G. Dhal, for the Opposite Party. 


Manohar Lall, J.—This is an applica- 
tion in revision on behalf of the defendants 
againet an order of the Collector of Balasore 
dated March 4, 1937, by which he in appeal 
reversed the decision of the Rent Suit 
Deputy Oollector of Bhadrak dated Decem- 
ber 21,1936 by which the suit of the res- 
pondents, which was instituted for recovery 
of certain sum said to be due to the plain- 
tiffs for rents, was dismissed. The plaintiffs’ 
Case in short was that for two years, 1342 
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and ‘1343 `F. the defendants had taken 
2°53 acres of land belonging to the plaintiffs 
in Village Bahudarada, Pergana Senaut on 
produce rent under an oral settlement in 
Magh 1342 ; the defendants did not pay the 
produce rent but promised to send 
Rs. 37-10-0 from Oalecutta for 1342 Fasli 
but failed to carry out the promise, In the 
year 1343 there was again a failure to pay 
the dues to the plaintiffs and when the crop 
of that year was harvested the plaintiff 
stopped its removal from the field with the 
result that the defendant and the plaintiff 
agreed to have a punchayat, The pun- 
chayat settled that the defendant should 
pay Rs. 35 to the plaintiff for 1342 but it 
did not decide anything regarding the 
crop of 1343. It was alleged that the defens 
dant paid Rs, 26 to the plaintiff and 
removed the crop, but as the dues of the 
plaintiff remained unsatisfied he instituted 
the suit giving rise to the present proceed- 
ings, The defendant denied all the allega- 
tions of the plaintiff and asserted that he 
never took any oral settlement of the land 
in suit nor was he ever in possession thereof 
during the years in suit. 

The trial Court held that there was no 
satisfactory evidence regarding the allega- 
tion of the plaintiff that the defendant had 
taken an oral settlement of the land, that 
he never promised to send Rs. 37-10-0 from 
Calcutta, that the story of the punchayat 
was a myth and that there was no evidence 
which could be relied upon to prove the 
payment of Rs. 26. In short he held that 
there was no satisfactory evidence regard- 
ing any of the allegations of the plaintiff, 
As to the possession of the land by the 
defendant for the years in suit the learned 
Deputy Collector held that he was unable 
to accept the case of the plaintiff that the 
defendant had possession of the land asa 
tenant. The plaintif then appealed 
to the learned Oollector who pointed out 
that the only issue in the case was whether 
the relationship of landlord and tenant 
existed between the plaintiff and defendant, 
Upon a careful perusal of the evidence upon 
the record he disagreed with the findings 
of the trial Court and held that 

‘nothing has been shown on the record of the eyi- 
dence to justify the conclusion that the alleged con- 
tract on the strength of which the defendants culti- 
vated the land for two years was a myth.” 

He therefore decreed the suit of the 
plaintiff as claimed. The defendants have 
moved this Court to exercise cur powers of 
revision, It is contended by the learned 
-Advocate for the respondents that this 
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Court has no jurisdiction to interfere with 
the order of the learned Collector by reason 
of the provisions of s. 204, Orissa Ten, Act 
of 1913. He contends that the order sought 
to be revised isnot an order which decides 
any question whether rent is payable for 
the land or not nor does it decide a ques- 
tion relating to title to land or some interest 
therein as between parties to the suit and 
that as the subject-matter of tke claim 
in dispute is admittedly below Rs 100in 
value the appeal rightly lay to the Collector, 
that no further revision to the High Oourt 
is provided by the section against the order 
of the Oollector passed in such cases. 
Reliance was placed by the learned Advo- 
cate on the case in Shilabait Devi v. 
Roderigues (1) and on the case in Ganga 
Singh v. Raghunandan Das, 39 Ind. Cas. 748 
(2). But these cases are of no assistance 
in deciding the question before us as they 
depended upon the construction of s, 153, 
Ben. Ten. Act, where the words are not 
“as between parties to the suit” asin the 
corresponding section of the Orissa Ten. Act 
but ‘as between parties having conflicting 
claims thereto.” Ths case which is nearer 
to the present case is Gopi Biswal V. 
Ramachandra Sahu, 38 Ind. Cas. 667 (3), In > 
that case the suit had been instituted by the 
plaintiff, who was the purchaser at a 
revenue sale of a portion of touzt No. 2837- 
to recover from the defendant, who was the: 
proprietor of a four anna share in a sarbara- 
kari tenure included in that touzi, arrears 
of rent. The defendants had pleaded that 
no rent was payable by them on the 
ground that by an arrangement with the 
plaintiff's predecessor-in-interest they never 
paid any rent for this tenure, On these 
facts the issue framed was “Does the 
relationship of landlord and tenant exist 
between the parties ?” The learned Judges 
of the High Court pointed out that upon 
the pleading the issue which arose was 
whether this sarbarakavi tenure is liable to 
pay any rent or not and therefore the Col- 
lector had no jurisdiction to entertain an 
appeal against the decision of the Deputy 
Collector as cl. 2 of s. 204, Orissa Ten. Act, 
was clear that where a Deputy Collector: 
decides that the rent is payable for land 
or nob, an appeal under subes. (3) ought to 
have been preferred to the District Judge 
and nct to the Collector and therefore, 


they held that the plaintiff having failed 
(1) 35 O 547312 O W N 448, 
(2) 39 Ind. Oas. 748; A I R 1916 Pat. 261; 1 Pat. L 


W 548, 
(3) 38 Ind. Oas. 667; A IR 1916 Pat. 257; 2 Pat.L. © 
J 46, 3 
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to come to the District Judge the Collector 
had no jurisdiction to entertain the appeal 
and set aside the judgment and decree 
passed by the Deputy Collector and directed 
that the memorandum of appeal should be 
returned by the Collector for presentation 
to the District Judge. 

. Inthe present case the learned Deputy 
Collector or the Collector has not decided 
whether rent is payable for the land or not 
nor does the Collector by the order under 
revision or the Deputy Collector decide 
any question relating to title to land or 
any interest therein. The only matter 
which the Collector in disagreement with 
the Deputy Collector has decided is that the 
defendant was in possession of the land 
upon the oral contract for two years, the 
title of the plaintiff to the land; was never 
in controversy nor was the interest of the 
defendant in the land ever put in issue, 
The question which now arises for decision 
is whether this Court has any power to 
revise the order of the Collector passed in 
appeal in casein which the subject-matter 
is valued at lees than Rs. 100 and to which 
the provisions of cl. 3 of s, 204 of the Orissa 
Ten. Actapply. In my opinion the Collector 
in these circumstances cannot be held to 
be subordinate to this Court. Heis amen- 
able to the jurisdiction of this Court if he 
decides any question mentioned in cl. 2 
when his decision becomes appealable to 
the District Judge or High Court. That 
situation does not arise in the present case. 
But the learned Advocate for the petitioner 
argued that this Court always has the 
power to revise orders of Subordinate Courts 
and as the Oollector is sometimes subordi- 
nate to this Court when deciding cases of 
the character now before us but beyond 
Rs. 100, he must be taken to be subordinate 
to this Court for all purposes, I do not 
agree with this contention. If this argu- 
ment were correct we could revise under 
our powers under s,115, Oivil P. O., an 
order of the Collector passed under the 
Excise Act or Embankment Act fsr instance. 
But this obviously cannot be done. In 
each case the Court must examine what is 
the nature of the dispute that the Deputy 
Collector or the Collector is deciding under 
the Orissa Teo. Act and the result of the 
examination will:decide, after applying the 
provisions of the various clauses of s. 204, 
of the Orissa Ten. Act, whether in that 
case this Court can exercise its powers of 
revision. Applying these considerations to 
the present case I am clearly of the opinion 
that this Court has no power to interfere in 
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revision with the order passed bythe 
Collector, who was competent to entertain 
the appeal and decide it on its merits. I 
would dismiss this application with costs, 
Hearing fee one gold mohur. The rule is 
discharged, 


Fazi All, J.—I agree. 
D, Rule discharged. 
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RANGOON HIGH COURT 
Civil Revision Application No. 276 of 1939 
December 4, 1939 
DUNKLEY, J. 
P. 0, N. GHOSE—-APPLICÀNT 


Versus 
N. K, R. N. N. CHETTYAR— 
RESPONDENT 

Insolvency—Receiver, appointment of— Appoint- 
ment after order of discharge—Provincial Insolvency 
Act (V of 1920), 9.5 (1)—Insolvency Court, if can 
alter or revoke its own order under inherent powers 
under s. 151, Civil Procedure Code (Act V of 1908). 

The order of discharge does not pus an end to 
the insolvency proceedings and, therefore,a Receiver 
gan be appointed without setting aside the order 
of discharge. At any time, a Receiver can be ap- 
pointed when it is discovered that there is proper- 
ty of the insolvent which comes within the defini- 
tion of “ property’ in s. 2 (1) (d) of the Prov. 
Insol. Act and to which s. 28 of the Actis applie- 


able. a 
By virtue of the provisions of s. 5 (1), Prov. 


Insol. Act an Insolvency Court under the Prov. Insol. 
Act may exercise all the powers which are cenfer- 
red upon it as a Civil Court of original jurisdic- 
tion unless such powers are contrary to the provi- 
gions of the Prov. Inaol. Act; but s. 151, Oivil P. 
O., does not confer upon 4 Court authority to do 
that which is prohibited by law. A Oourt has no 
inherent power to alter or vacate its own ` order 
and cannot invoke its inherent powers for this 
purpose. Consequently, a Provincial Insolvency Oourt 
has no power to alter or revoke its orders. 


O. R. App. against the order of the District 
Qourt, Bassein, dated April 24, 1939, 


Mr. P. K. Basu, for the Applicant. 
Mr. Hay, for the Respondent. 


Order.— This is a revision application 
filed under the provisions of proviso 1 to 
g.75 (1), Prov. Insol. Act. and, the short 
point involved is whether an Insolvency 
Court under the Prov. Insol. Act has power 
to revoke an order of discharge which it had 
previously passed. The applicant, P.O. N. 
Ghose, was adjudicated insolvent by the 
Assistant District Court of Bassein, and on 
February 25, 1937, he was granted an absos 
lute discharge. At that time it was thought 
that the insolvent had no assets and had 
incurred his indebtedness through no fault 
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óf his own. It has, however, now come to 
light that within a period of one month 
prior to the presentation of his petition for 
adjudication he bad made a gift to his wife 
of certain immovable property in India, 
and it is clear that this gift was made with 
the intenticn of defrauding his creditors. 
Consequently, on April 7, 1938, one of the 
creditors applied for the revocation of the 
order of absolute discharge made on Febru- 
ary 26,1937, and for the appointment of 
a Receiver. The lower Courts seem to have 
been under the impression that the order of 
discharge put an end to the insolvency proe 
ceedings and therefore a Receiver could not 
be appointed unless this order was set aside 
but that is not thecase. At any time; a 
Receiver can be appointed when it is dis- 
covered that there is property of the insol- 
vent which comes within the definition of 
“property” in s. 2 (1) (d) of the Act and to 
which s, 28 cf the Act is applicable. Never- 
.theless, the Assistant District Ocurt, which 
heard the creditor's application of April 7, 
, 1938, has revoked the order of discharge and 
In doing s0 has relied upon the provisions 
of s. 151, Civil P. O, This decision has been 
‘upheld on appeal to the District Court of 
Bassein. 
_ In my opinion, it is plain that s, 151, 
Civil P. O., has no application, Unders. 8, 
‘Rang, Insol, Act, the High Oourt, in its 
insolvency jurisdiction, may review, rescind 
_or vary any order made by it under that 
.Jurisdicticn, and by s. 43 of the same 
. Act the High Court may revoke an insols 
vent’s discharge, These powers are not in- 
cluded in the Prov, Insol. Act, and it must 
:be held that the Legislature bas advisedly 
-withheld them. from Prov. Insol. Courts. 
The Assistant District Court and the Dis- 
trict Court, in applying s. 151, Civil P. O., 
referred tos. 5 (1). Prov. Insol. Act, which 
ie as follows : 

“Subject to the provision of this Act, the Court, 
in regard to proceedinge under this Act, shall have 
the same powers and shall follow the same procedure 
as it has and follows in the exercise of original civil 
jurisdiction.” 

Without doubt, by virtue of the provi- 
sions of this section an Insolvency Court 
under the Prov. Insol. Act may exercise all 
the powers which are conferred upon it 
‘as a Oivil Oourt of original jurisdiction 
‘unless such powers are contrary to the 

‘provisions of the Prov. Ingol. Act, but s. 151, 
-= Civil P.O., does not confer upon a Court 
authority to do that which is prohibited 
‘by law. It is hardly necessary to say that 
a Court has no inherent power to alter or 
“vacate its own order and cannot invoke 
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its inherent powers for this purpose. Con- 
sequently, a Provincial Insolvency Court 
has no power to alter or revoke its orders. 
Nevertheless, in cases to which O. XLVII, 
r. 1, Civil P. ©., is applicable an Insolvency 
Court bas power to review its order in accor- 
dance with the provisions of O. XLVII, if 
the application for review is made within time, 
Io the present case an application for review 
was long barred by time, but on behalf of 
the respondent creditor I have been referred 
to the provisions of s. 5, Lim. Act which 
were not specifically considered by the 
lower Courts. This section enacts that an 
application for a review of judgment 
may be admitted after the period of limitas 
tion prescribed therefor when the applicant 
Satisfies the Court that he had sufficient 
cause for not making the application within 
such period, and, to my mind, the provi- 
sions of this section might well have been 
held to be applicable to the facts of the 
present case. 

The applicant carried on his business in 
Burma and his creditors were resident in 
Burma, So far as they knew the applicant 
had no property and he himself stated on 
several cccasions that he had no property. 
He failed to disclose the transfer of this 
property in India, which transfer was made 
in India, and the creditors had no means, 
by ordinary diligence, of discovering that 
transfer. It came to the notice of the rese 
pondent only at the beginning of 1938 and 
he then made his petition to the Oourt, 
which may properly be treated as a petition 
for review of the order of discharge, and, 
under these circumstances, the respondent 
may be said to have shown sufficient cause 
for his failure to make his petition within 
time. The revisional power of the High 
Court under proviso 1 to s. 75 (1), Prov. 
Inso}. Act, is a discretionary power, and 
Clearly the order of the Assistant District 
Court was justifiable on the merits because, 
if this transfer had been known to the 
Court at the time when the applicant 
was granted his discharge, his absolute dise 
charge would not have been granted, There- 
fore, in view of all the circumstances, this 
is not, in my opinion, 2 case where this 
Court should exercise its discretion to inter- 
fere, This application in revision is there- 
fore dismissed with costs; Advocate’s fee 
three gold mohurs. 


S. Application dismissed. 
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PATNA HIGH COURT 
Appeal No, 193 of 1937 
December 18, 1939 
- Harrirzs, O. J. anp Manouar LALL, J. 
KISAN RAM MARWARI—PLAaINtTIFF— 
APPELLANT 
VETSUS 
Smt, GODAWARI DEBI AND OTARRS—. 
DEFENDANTS—RgSPONDENTS 

Fraud—Benami—Person assigning his decree to 

another to avoid tts attachment by his creditor—If 
can subsequently ask Court to declare that assign- 
ment was benami—Evidence Act (I of 1872), s. 92 
—Assignment stating that consideration forit was 
in cash—Whether it can be shown that it was not in 
cash but tn goods. 
A person who has assigned his decree to another 
in order to avoid its attachment by his creditor, 
cannot subsequently ask the Court fora declaration 
that the assignment was benami. The Court cannot 
relieve him from the consequences of. his own 
fraud. 

Evidenee of the manner in which the considera- 
tion was paidis not evidence tending to vary the 
terms of a written contract, Where, therefore, the 
assignment states that the consideration was paid 
in cash, a party can show that the actual consi- 
deration was paid not actually in cash but in 
goods, o. 

. A. from the original decree of the Sub- 
Judge, Dhanbad, dated March 16, 1937. 


Mr. R. S. Chatterji and K..P, Sukul, 
for the Appellant. 

Mr. S. C. Mazumdar, for the Respon- 
dents, ` 


- Harries, C. J.—This is a plaintiff's appeal 
from a decree of the learned Subordinate 
Judge of Dhanbad dismissing his claim for 
a declaration, The plaintiff in the year 
1925 obtained a decree for about Rs. 10,000 
against defendant No. 4 who was the 
manager of the Katras Encumbered Estate. 
On December 3, 1926, this claim was 
admitted by the manager at Rs. £9,924. In 
the year 1927 one Bansidbar brought a 
suit against the plaintiff fcr Rs. 3,¢00 and 
on June 9, 192/ this suit was compromised 
by the plaintiff agreeing to pay the said 
Bansidhar Rs. 3,000 within a month. It is 
now the plaintifi’s case that he took steps 
to- prevent the attachment of the decree 
which he held against the Katras Encum- 
bered Estate. According to the plaintiff, he 
executed a registered deed of assignment 
on August 16, 1927 of the decree for 
Rs. 9,924 in favour of Nagarmall, husband 
of defendant No. 1. In this deed, it is 
said, that the consideration for the sale was 
Rs. 4,000 but according to the plaintiff 
no money Passed, and this transaction was 
a purely benami one, the purpose being to 
put this decree of Rs, 9,924 out of the 
xeach of Bansidhar who held a decree for 
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Rs, 3,000 against the plaintiff. Later 
Nagarmall assigned the decree to his 


adopted son Saligram, defendant No, 3 and 
the present suit was brougt for a declarae 
tion that these two deeds of assignment 
were inoperative aud were benami trans 
sactions. 

The defence was that the assignment to 
Nagermall was a genuine and valid assigns 
ment for good consideration and that 
Nagarmall had become the owner of the 
decree in every senge of the word. Ace 
cordingly, it was contended that Nagarmall 
could do what he liked with the decree 
and assign it to Saligram if he so desired. 
The learned Subordinate Judge came to 
the conclusion that the assignment to 
Nagarmall wasa genuine and valid transac- 
tion and accordingly dismissed the plaintiff’s 
claim in its entirety. 

It has been strenuously argued by Mr, 
R. S. Ohatterji on behalf of the appellant 
that the decree of the lower Court cannot 
be sustained. The lower Court, in the firat 
place, held that there was noreal motive 
for this transaction. The Court has found 
that at the date of this assignment to 
Nagarmall the plaintiff had considerable 
house property and shop property which 
could have been attached by Bansidhar 
in execution of his decree for Rs. 3,000. 
The plaintiff admits that he had this proe 
perty, and that being so there appears to 
have been no purpose whatsoever in eXe- 
cuting a benami assignment of this decree 
against the encumbered estate, Decrees 
against encumbered estates are often very 
difficult to realize, and Bansidhar would 
be far more likely to execute his decree 
against the plaintiff's house or hop property 
than against this decree for Rs. 9,000 odd. 
According to Mr. Chatterjl, however, the 
plaintiff executed the assignment in order 
to prevent Bansidbar attaching the decree 
held by the plaintiff. In other words, he 
has to admit that the assignment was made 
with a view to defrauding Bansidhar, one 
of the plaintiff's creditors. According to 
the plaintiff, Bansidhar eventually accepted 
Rs. 1,000 in full satisfaction of his decree 
for Rs. 3,000, and if that be so it would 
appear that the fraud was successful. The 
jearned Subordinate Judge was not satise 
fied that Bansidhar had received anything; 
but in any event according to the plains 
tiffs own case, the fraud, if not wholly 
successful, had at least been partially 
successful. That being the case, the plain- 
tiff cannot possibly ask this Court to declare 
this transaction in favour of Nagarmall ta 
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be a benami one, The plaintiff in putting 
forward such a case would be asking this 
Court to relieve him from the conse quences 
of his own fraud ‘which this Court would 
never do. 

However I am satisfied in this case that 
there was no real motive for a benami 
transaction. As I have pointed out, the 
Plaintiff on his own showing had ample 
property and there was no purpose what- 
soever in protecting this decree and allowe 
ing the other property to be available for 
execution. The learned Subordinate J udge 
has further found that there was no such 
relationship existing between Nagarmall 
and the plaintiff as would cause N agarmall 
to become a benamidar of the plaintiff. In 
the Plaint it is suggested that Nagarmall 
was a friend and a co villager and fellow 
casteman of the plaintiff, and this was 
denied in the written statement. In evi- 
dence what plaintiff said was that Nagar- 
mall was a co-villager and fellow caste- 
man of the plaintiff. He did noct say that 
they were on friendly terms. Further, it 
must be remembered that Nagarmall was 
carrying on business at Calcutta, and I 
can see nothing in their respective positions 
which would lead Nagarmall to act as a 
benamidar for the plaintiff, All the plain- 
tif says about the matter is that he dis» 
cussed the necessity for protecting this 
debt with his wife, and they agreed that 
it should be transferred to Nagarmall 
benam?. In my view the Suggestion that 
Nagarmall readily became a party to this 
transaction is not supported by the evi- 
oe j ig 

The learned Subordinate Judge further 
held that Nagarmall was in E ek of 
this document throughout, and if that be 
80, if is against the contention that the 
transaction was a benami one. According 
to the defence, the whole Rs. 4,000 men- 
tioned as the consideration was not paid 
in cash, Rs, 1,000 wag paid in cash, and 
gocds to the value of Rs. 3,000 were 
supplied to the plaintiff by Nagarmall, It 
18 common ground that at this time the 
plaintiff was carrying on a cloth business 
and did enter into transactions with a firm 
in which Nagarmall was a partner. The 
plaintiff himself admits that he still owes 
Rs. 900 for cloth, but the evidence of the 
defendant show that over Rs. 3,000 was 
owing on these transactions and what is 
more important is that the plaintiff wag 
never sued for this sum. According to tha 
defendant, he gave the plaintiff goods to 
the value of Rs. 3,000 as part of the con- 
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sideration of this document. The learned 
Subordinate Judge was satisfied that the 
plaintiff had received over Rs, 3,000 worth 
goods; but he was not satisfied on the 
evidence that the remaining Rs. 1,000 had 
been paid in cash. It may be- that the 
whole of the consideration was not paid, 
but that does not make the transaction a 
benami one, If this was a genuine transac- 
tion, then Nagarmall would naturally be in 
possession of the document. The plaintiff 
is bound to explain this possession and he 
explains it in a somewhat extraordinary way. 
According to the plaintiff, shortly after 


this transaction he began to buy goods 


from Nagarmall’s firm; but the two transace 
tions were entirely independent, According 
to the plaintiff, Nagarmall demanded some 
security for the amount owing on these 
cloth transactions, and the plaintiff very 
shortly after the assignment was executed, 
handed over the assignment to Nagarmall - 
by way of security. If the assignment was’ 
a benami one which’ gave Nagarmall no 
interest whatsoever in the decree in ques- 
tion, itis Somewhat difficult to understand 
what value that assignment would be as 
a security. Mr. Chatterji has argued that 
the learned Judge has found that the 
document was given to Nagarmall as a 
security; but in my view he has misunder- 
stood the Judge’s finding. He does use 
the word “‘security” but what the learned 
Judge clearly meant was that the assignment 
was a sort of security for the price of goods. 
In other words, Nagarmall was to obtain 
the price of the goods not from the plaintiff 
but by realization of the decree which had 
been transferred to him. The Subordinate 
Judge findsin the clearest terms that the 
assignment was a bona fide and genuine one 
and passed the interest in the decree to 
Nagarmall. 

Lastly, the learned Subordinate Judge 
was satisfied that at least Rs. 3,000 of the 
consideration was paid by Nagarmall. It 
was not paid in cash, but it was discharged 
by the plaintiff receiving goods to the 
value of over Rs. 3,000. Mr. Ohatterji has 
argued that it was not open to the defen- 
dants to show in this case that consideration 
was paid in any manner other than in 
cash, Itis true that the assignment states 
that the consideration is Rs, 4,000in cash; 
but in my view it wasopen to the defen- 
dants to show that the actual consideration 
was paid not actually in cash but in goods 
to the value of Rs. 3,000. Mr. Chatterji 
has argued that to allow such proof is to 
allow evidence to vary the terms of a 
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‘written contract, and he relies upon the 
‘terms of s. 92, Evi. Act. In my view 
evidence of the manner in which the 
consideration was paid is not evidence 
tending to vary the terms of a written 
contract. The consideration is stated as 
Rs. 4,000, and the defendants were entitled 
to oe that this amount had in fact been 
paid. 

However this case is looked at, the 
plaintiff's claim is bound to fail. If we 
accept the argument for the plaintiff that 
there was a motive for this transaction, 
namely defeating the claims of Bansidhar, 
then as those claims were defeated wholly 
‘or in part, the plaintiff's claim must fail. 
On the other hand, if the findings of the 
learned Subordinate Judga be accepted, 
the assignment was for valuable considera- 
tion and was a bona fide and genuine 
transaction. In my view it is quite im- 
possible in this case to say that the learned 
Subordinate Judge was wrong in holding 
that this was a gentine transaction for 
consideration. In my view the evidence 
amply supports the findings of the learned 
Subordinate Judge, and that being so this 
appeal must fail. If the transaction in 
favour of Nagarmall is held to be genuine, 
then the plaintiff cannot possibly obtain 
any relief with respect to the subsequent 
transaction by Nagarmall in favour of 
Saligram. For the reasons which I have 
given I am _ satisfied that no ground 
has been made out for interfering with 
the decree of the Court below, and I 
would therefore dismiss this appeal with 
costs. 


Manohar Lall, J. —I agree. 
8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Rule No. 1141 of 1939 
December 4, 1939 
EDGLEY, J. 

DILIP KUMAR DUTTA GUPTA anD 
CTHERS— PF LAINTIEFS—PETITIONERS 
VETSuUS 
SRIDHAR DALUI AND ANOTAER— 
Oppcsitz PARTY 

Bengal Cess Act (IX of 1880), s. 99—Estate falling 
into arrears of cess—Collector issuing notification 
under s, 99—E fect. 

The policy of the Legislature in enacting s. 99 
is to provide aless drastic method for ensuring 
the payment of Govt. dues io respect of arrears of 
cess than that which has been provided by the 
Revenue Sale Law, and under s. 99, the only way 
in which intermediate tenures would be affected 
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would be by reason of the payment of rent due to 
such intermediate tenures to the Collector instead 
of to the tenure-holders until such time as the 
total amount of arrears of cess due in respect of 
the defaulting estate or tenure had been fully re- 
covered. The terms of notice under s. 99 authorise 
the Collector not only to collect the rent payable 
by the under-tenants to the tenants of the tenure 
but also; if the rent due from the under-tenants is 
paid tothe tenants and not to the Collector such 
payment is null and void, 

O. Rule from the judgment and decree 
of the First Additional Court of Sub-Judge, 
24-Parganas at Alipur, dated May 20, 1939, 

Messrs. Gunada Charan Sen and Ama- 
lendu Sen, for the Petitioners, 

Mr. Rabindra Nath Bhattacharjee for 
Mr. Bishnupada Mukherjee, for the Opposite 
Party. 


Order.—In this case tha petitioners were 
the plaintiffs in Rent Suit No. 2352 of 1938, 
They held a tenure under Touzi No. 401 
of the 24-Parganas Oollectorate. It appears 
that this estate fell into arrears in respect 
of the payment of cess under the Oess Act 
of 18:0 with the result that the Oollector 
issued a notification in respect of the estate 
under s. 99, Oess Act. After the issue of 
this notification the petitioners’ tenants paid 
their rent direct to the Collector and in the 
rent suit with reference to which this appli- 
cation arises the tenants pleaded that the 
amount duefrom them as rent had already 
been paid. The main contention of the 
petitioner in this case is that s. 99, Oess 
Act, confers no authority upon the Collector 
to realize rent except rent payable directly 
to the owner of the estate which has been 
attached. The petitioners maintain that the 
rent due from them to the landlords of 
Touzt No, 401 was actually realized by the 
Collector, but, sofar as their own tenants 
were concerned, their conteation is that, in 
spite of the issue of the notification under 
s. 99, Cess Act, they nevertheless have a 
right to realize arrears of rent due from 
their own tenants. I am not prepared to 
accept this contention, 

According to the general scheme of the 
Cess Act with regard to the realization of 
arrears of cess, it appears that the Collector 
is empowered, (a) under s. 98 to realize 
arrears of cess as a public demand or (b) 
to proceed under s. 99 of the Act. The 
policy of the Legislature in enacting s. 99 
of the Act appears to have been to provide 
a less drastic method for ensuring the pay- 
ment of Govt. dues in respect of arrears of 
cess than that which has been provided by 
the Revenue Sale Law, under which estates 
in arrears may be sold free of encumbran- 
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ces, and under s. 99, Cess Act, the only 
way in which intermediate tenures would 
be affected would be by reason of the pay- 
ment of rent due to such intermediate 
‘tenures to the Collectcr instead of to the 
tenure: holders until such time as the total 
amount of arrears of cess due in respect 
.of the defaulting estate-or tenure had been 
fully recovered. The form of notice which 
is issued under s. 99, Cess Act, is contained 
in Sch, F attached to the Act. This notice 
recites that : 

. “The occupiers, tenure-holders, under-tenants and 
raiyats on estate or tenure (the estate, tenure or lands 
to.be hereclearly designated) are hereby prohibited, 
until further order of the Collector, from making 
any payment of rent now or hereafter to become due 
from them in respect of any land comprised within 
such estate or tenure except to the Oollector of the 
said district or to (name of person) hereby. appointed 
to receive the same............” 

From the terms of this notice it is quite 
clear that the prohibition with regard to 
the payment of rent relates to all land 
comprised within the defaulting estate or 
tenure and, if this notice be read with 
para. 3 of s. 99, it is quite clear that, in the 
case which we are now dealing, the Collector 
was not only authorized to collect the 
rent payable by tke plaintiffs’ tenants, but 
it is further clear that, if the rent due from 
those tenants had been paid to the petitioners 
and not to the Collector, such payment 
would have been null and void. I+ has 
been faintly urged by the learned Advocate 
for the petitioners in this case that, in any 
event, any sum due as rent from the tenants 
which has not set been paid to the Collector 
should be paid to the petitioners. I am 
however not prepared to accede to this 
‘argument in view of the provisions of 
para. 3 of s, 99, Cess Act. In view of the 
considerations mentioned above, I am of 
opinion that the decisions of the QOourts 
below are correct. This Rule is therefore 
discharged with costs. The hearing fee is 
assessed at two gold mohurs. 


8. Rule discharged. 


eee 


PATNA HIGH COURT 
4 Oriminal Appeal No. 237 of 1939 
January 10, 1940 
: FAZL ALI AND Mergpita, JJ. 

JUDAGI GOPE AND OTHERS— APPELLANTS 

. VETSUSB 
EMPERER— Opposite Parry, 

Penal Code (Act XLV of 1860), ss. 302, 147, 148— 
Trial by jury—Death of deceased caused by effect 
of all injuries inflicted by several accused combined 
—Common object specified under as. 147 and 148 was 
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not to kill but assault deceased—Charge under e. 302 
framed and explained to jury—No alternative 
charges under ss. 304, 326 or 325—Principles of 
8. 34 or s3. 149 not explained—All accused convicted 
under s. 302— Procedure held amounted. to misdtrec- 
tion and non-direction—Conviction held illegal. 

The death of the deceased was due to the effect 
of all the injuries inflicted by several accused 
combined. The common object specified in the 
charges under ss. 148 and 147 was nottokill the 
deceased but merely to assault him, yet all the 
accused were charged with the substantive offence 
of murder under s. 302. The Judge explained to 
the jury the provisions of ss. 300 and 299, I. P. O., 
and in endeavoured to make them understand the 
exact difference between murder and culpable homi- 
cide not amounting to murder. The jury ultimately 
convicted all the accused under s. 302: 

Held, that the conviction was illegal and the 
whole procedure amounted to misdirection and non- 
direction to the jury inasmuch as no alternative 
charges for lesser offences under ss. 304, 326 or 
325 were framed nor were the principles of s 384 or 
s. 149, explained tothe jury and particularly be- 
cause the charge was put before the jury in sucha 
way that they might have thought that they could 
only convict or acquit wholesale under s. 303, 


Or, A. from the decision of-the Addie 


tional Sessions Judge, Patna, dated Septem- 
ber 19, 1939. 


Messrs, Jafar Imam, K. Sahai and Prem 
Lall, for the Appellants. 

The Advocate-General, Messrs. Awadhesh 
Nandan Sahay and Mehdi.Imam, for the 
Crown. 


Meredith, J.—The ‘five appellants have 
been convicted by the learned Additional 


Sessions Judge of Patna, in agreement with 


a 6 to 1 majority verdict of a jury, under 
ss, 302,138 and 147, I. P.O. Unders. 302 
all five have been sentenced to undergo 
transportation for life and have further been 
sentenced to pay fines of Rs. 50 each, in 
default to undergo further six months 
rigorous imprisonment. Two of them have 
been convicted under s. 148, and the other 
three unders, 147, but there have been no 
separate sentences under these sections. 
The case arose out of an occurrence which 
took place on May 16, 1939, at village 
Rupaspore, Police Station Hilsa, The prc- 
secution case was that there was enmity 
between one Bilfa. Dusadh and his brother 
Kirpali Dusadh on the one side of Ramsaran 
Das and his people on the other. According 
to the story of the prosecution, on Tuesday, 
May 16, Bilfa Dusadh went to his khalihan 


in village Rupaspore and found his heap of 


straw (punj of newari) disturbed and -partly 
removed. Seeing this he started abusing the 
unknown persons who had done that. Ram- 
sarap Das was in his own khalihan nearby, 
and hearing the abuse he shouted that 
- Bilfa.was abusing him and that he should be 
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beaten, Thereupon, Ramsaran’s son Judagi 
came along and threw Bilfa down, and 
then Ramsaran, Judagi, Ramsaran’s cousin 
Kamal, Kamal’s sons Madan and Ramdeo, 
and also Gopi Das, brother of Ramsaran, all 
started assaulting Bilfa. Hearing the noise 
Bilfa’s brother Kirpali was coming to save 
his brother when a mob of 15 or 20 persons, 
most of whom were said to be related to 
Ramsaran Das. surrounded Kirpali and 
severly assaulted him. After the assault on 
the two brothers, Ramsaran led the whole 
mob to Kirpali’s house where Kirpali’s wife 
Bulkania was injured, and the mob looted 
away various things belonging to Kirpali. 
It was also said that Bilfa's wife had at- 
tempted to protect Kirpali when he was 
assaulted and had received injuries. It was 
said that Bilfa Dusadh died within a few 
hours as a result of the injuries received in 
the assault. 

The defence case which was not nowever 
put forward expressly by any of the accused 
in their statements, or in a written state- 
ment, and kad to be gathered from the sug- 
gestions in cross examination, was that the 
assault on the deceased Bilfa took place 
some time on the Monday night and nobody 
saw the assault or the assailants, When the 
assault was discovered in the morning, the 
wife of the deceased Bilfa and the wife of 
Kirpali started abusing some persons whom 
they suspected and these persons assaulted 


the two women and Kirpali on the morning 


of Tuesday, the 16th. The defence case 
further was that none of the accused took 
any part in either of the two occurrences 
end that they had been implicated falsely 
on account of emity borne to them by 
Sanehi (P. W. No 1), Mahadeo (P, W. No. 2) 
and otkers. Originally 23 persons. were 
placed upon trial in respect of the entire 
series of incidente, but two of them were 
discharged by the committing Magistrate. 
The remaining 21 came before the learned 
Additional Sessions Judge who crdered the 
trial to besplit up and that the five ape 
pellants together with Ramearan Das, the 
alleged assailants of Bilfa, should be tried 
separately in the case now before us; the 
assailants of Kirpali and the women being 
placed for separate trial. As I have already 
indicated, the trial was held withthe aid 
of a jury, and Ramsaran, who had set up a 
defence of alibi, was acquitted by the jury 
by a 4to 3 majority verdict, The Judge 
accepted . that verdict, With regard to the 
appellants; accepting the 6 to 1 majority 
verdict he convicted the appellants in the 
manner I.have already described, . Madan 
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and Gopi being convicted under s. 148 
besides s. 302 and Judagi, Ramdeo and 
Kamal under -s. 147 as well ass. 302, He 
further directed that out of the fines, if 
realized, Rs. 100 should be paid as com- 
pensation to Marachhia, the widow of tha 
deceased Bilfa. : 

In appeal it is urged that there were 
serious misdirection’ and non-directions in 
the charge preventing the appellants from 
having a fair trial. I may say at once that 
I consider that this is so; that there is the 
possibility in this case that the appellants 
were prejudiced by misdirection and non= 
direction and that the verdict therefore can- 
not be upheld and the convictions must be 
set aside. I shall refer only to two of the 
misdirections or non-directions which have 
been alleged. The common object sepecilied 
in the charges under ss, 148 and 147 was 
not to kill Bilfa but merely to assault him, 
yet all the accused were charged with the 
substantive offence of murder under s. 202, 
The learned Judge took much trouble in 
explaining to the jury the provisions of 
ss. 300 and 299, I. P. O., and in endeavours 
ing to make them understand the exact 
difference between murder and culpable 
homicide not amounting to murder. On the 
whole I am not prepared to say that he did 
not perform this difficult task competently 
and correctly, He did not however frame 
any alternative charges under sg. 304, 326 
or 325, I. P.O., nor did he explain to the 
jury that it was open to them to convict for 
one of these lesser offences. In my view he 
should have told the jury clearly that even 
if they believed that thé accused had 
jointly killed Bilfa, still it was open to them 
to convict, not under s. 302, but merely 
under s. 304, or even under s, 326 or 8. 325, 
if they considered that the necessary inten- 
tion or knowledge to constitute the offence 
of murder had not been established on the 
part of the accused. 

Moreover, this was a case where it was not 
proved, or even alleged, that any individual 
accused had inflicted an injury which could 
have been fatal in itself. Tne case was that 
death was due to the effect of all the injuries, 
inflicted by all the accused, combined. 
Therefore if a conviction was to be made 
under s, 303 it could only be by the appli- 
cation of the principle laid down in s, 34, 
I. P.C., or under the provisions of s, 149 
of the Code, yet not only was no mention 
of either of these sections made in the 
charges, but the Judge said nothing at 
all about them, and made no attempt to 
explain their provisions to the jury, It is, 
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in my opinion, absolutely necessary that a 
Judge in a case of this kind where s. 34 is 
really being applied, should explain to the 
jury that before that section can be applied 
it must be shown that the offence was 
committed by the accused in furtherance of 
the common intention of all. It was never 
put to the jury that the intention of different 
accused persons might have been different. 
Some might have intended murder, while 
some might have intended no more than 
assault, and might not have realized that 
anything more than assault was intended by 
any of them. Those who had not the common 
intention of committing murder or the 
knowledge of its likelihcod (and thes, 147 
charge only involved the common intention 
to assault) could not be convicted of murder 
under s. 302, I. P. O., either substantively 
or by the application of s. 34 or s. 149, 
There is nothing at all in the charge from 
which the jury could have appreciated this 
Vital fact. 

It was essential that the nature of s. 34 
at least shculd have been clearly explained, 
and it would in my opinion have been better 
to explain s. 149 also. It was necessary to 
explain this, and, as I have aleady indi- 
eated, it was also essential to explain to the 
jury the possibility of convicting under the 
lesser sections. I would go so far as to say 
ihat in my view it is better in case like this 
actually to frame the alternative charges 
under the lesser sections and also to incor- 
porate s. 34 ors. 149 therein, No doubt, 
it may not be legally necessary to do this, 
but if it is dons the risk of the explanation 
being overlooked, and of the jury not under- 
standing the position, is avoided. If the 
sections are included in the charges the jury 
are much more likely correctly to appreciate 
the legal position, As matters stand, it 
seems to me possible that this jury consider- 
ed it their duty either to convict under s. 302 
or to acquit. They might perhaps even have 
considered that they must either convict all 
the accused under s. 302 or acquit all of 
them ; that is to say, the charge was put 
. in such a way that they might have thought 
that they could only convict or acquit whole- 
sale under s. 302. 

~The course which I have recommended 
was all the more necessary in the present 
casein view of certain curious features in 
the medical evidence, The doctor has des- 
cribed ten external injuries, Of these all 
but two were on the arms or legs, and the 
two exceptions were both apparently minor 
injuries. One was an abraison 12"x2" on 
the left side of the forehead. There was no 
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fracture of the skull, and this injury in 
itself could nct have been fatal. The other 
was an echchymosis 34” x 4” on the right 
side of the back which was probably a lathi 
weal. This also could not have been a fatal 
injury. The curicus feature of the evidence 
is that the doctor also says that four of the 
ribs on the left side and six ribs on the right 
side, that is to aay, no less than ten ribs in 
all, were fractured. As far as can be told 
from the evidence as it stands, there were 
no external injuries to account for the 
fracture of these ribs, unless the single 
lathi weal on the back could account for 
them, and that seems hardly possible. The 
doctor has stated that the ribs might have 
been fractured by being forcibly thrown on 
the ground or by blows of fists. That ex« 
planation, if I may say so as a layman, 
seems distinctly inadequate, especially in 
View of the fact that as there was mud and 
sand all over the chest, the ground must 
have been comparatively soft. The opinion 
of the doctor was that the death of the de- 
ceased was due to shock and hemorrhage 
as a result of the injuries mentioned by 
him, and from what the Sub-Inspector 
found at the spot it also appears that there 
must have been extensive hemorrhage, 
but we are not told exactly what was the 
cause of this extensive hamorrhage and 
whether the fracture of the ribs had any- 
thing todo with it. The doctor was never 
asked whether the injuries described by him 
were sufficient in the ordinary course of 
nature to cause death. it was certainly 
desirable that the doctor should have been 
questioned at length with a view to determin- 
ing what must have been the exact intention 
or knowledge of Bilfa’s assailants, and the 
fact that the evidence was incomplete in this 
respect made it all the more necessary that 
the jury should understand the principles 
of collective responsibility for such crimes, 
and the possibility of convicting upon minor 
sections, 

The other defect in the charge to which 
I shall refer concerns the cases of individual 
accused. Itis necessary in cases like this 
that the evidence against such individual 
accused to show his complicity should be 
placed separately before the jury,’ but the 
learned Judge has nowhere done this. That 
it was essential to do so is borne out by 
the fact that two of the appellants at least 
were old men. The appellant Gopi is said 
to have been aged 55 or 56. Moreover, one 
witness, P. W. No. 7, says that he was in his 
house unarmed when the cry of assault 
was raised. He added that thereupon Gopi 
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Game out armed with a garansa, but it ap= 
pears that the witness has not said this 
before the Police. No witness, it seems, 
definitely ascribed any particular part in 
the assault or any particular blow to this 
appellant Gopi, The appellant Kamala was 
even older, His age is put between 60 and 
65. The evidence is that when the occur- 


rence started he was digging with his sons. 


In the Court of the committing Magistrate 
it was said that he took part in the assault 
armed with a lathi. In the Sessions Court, 
however, while one witness (P. W. No. 7) 
said he had a lathi, another witness (P. W. 
No. 3) merely said that he had a basket, I 
do not intend to refer to the cases of the 
other appellants: it is sufficiently clear from 
what I have said that there were features in 
the evidence as regards individual accused 
which it was necessary to place before the 
jury if they were to take a just view of the 
case against each. This, however, was 
never done, 

For the reasons I have stated the convic- 
tion must, in my opinion, be set aside. The 
question is, in these circumstances, what 
should now be done. Should we proceed to 
consider the evidence and come to our own 
finding upon the facts, or should we order a 
retrial? The Appellate Court may or may 
not have the power under s. 423, Oriminal P. 
O. to go into the facts in a case like this. I 
do not propose to express any opinion upon 
this point, There are rulings in which 
both views have been taken, Even if we 
have the power to coms to our own deci- 
sion upon the facts, and to decide the case 
ourselves as if we were a jury, it does not 
follow that it is expedient or advisable to 
do so. The present is a case where, in my 
opinion, the only proper course is to order 
a retrial. We have ascertained that this 
is the course which the appellants them- 
selves weuld prefer. That means that they 
wish tostand upon their right of jury trial. 
That, in my opinion, settles the matter, 
and it would not be proper for us to deprive 
them of that right merely because of a 
mistake on the part of the presiding Judge, 
I would allow the appeal, set aside the ver- 
dict of the jury and the convictions and 
sentences based thereon and direct that 
the case be retried so far as the appellants 
are concerned. We are informed that the 
appellants were on bail during their trial, 
Pending the result of the fresh trial they 
nae be allowed to remain upon the same 

ail. 
- Fazl All, J.—I agree, À 
D. Appeal allowed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No, 80 of 1937 
March 15, 1939 
Leaog, ©. J. AND PATANJALI, SASTRI, J. 
K.SUNDARESA IYER—Appanurmant 
versus 
SARVAJANA SOWKIABI VIRDHI 
NIDUI, LTD.— RESPONDENT 

Specific Relief Act (I of 1877), s.42, Proviso— 
Suit for mere declaration that plaintiff is owner of 
certain property, is maintainable if property is in 
possession of Court at time of institution of suit. 

A suit for a mere declaration that the plaintiff 
is the owner of certain property, without conse- 
quential relief for possession, is maintainable if 
the property is at the time of the institution of the 
suit in possession of the Court pending the decision 
of the suit, and not in possession of the person 
against whom the relief is sought, Vedanayaga 
Mudaliar v. Vedammal (1), 12 Ind. Oas.170 (2), 
Ramanuja v. Devanayaka (4) and 172 Ind. Oas. 993 
(5), relied on, 182 Ind. Cas 444, reversed, 


L. P. A, against. the judgment and decree 
of Mr, Justice Horwill, reported in 182 Ind. 
Oas. 444. 


Messrs. K. Raja Ayyar and C. S. Krishna- 
murti, for tbe Appellant, 

Messrs, T. M. Krishnaswamy Iyer and 
K. V. Ramachandra Iyer, for the Respon- 
dent. 


Leach C. J.—The appellant filed a suit 
in the Oourt of the District Munsif of 
Ccimbatore for a declaration that he was 
the absolute owner of certain jewels. At 
the time of the suit the jewels were in pos- 
session of the Oourt of the Sub-Divisional 
First Class Magistrate of Coimbatore. No 
consequential relief was asked for, and the 
question which we are called upon to decide 
is whether the suit could be maintained in 
view of the proviso to s. 42, Specific Relief 
Act, which says that no Court shall make 
a declaration where the plaintiff, being 
able to seek further relief than a mere 
declaration of title, omits to do so, In 1932 
the appellant was desirous of selling the 
jewels and he was approached by one Subba 
Rao, who represented that he knew ofa 
prospective purchaser. On the representation 
that he desired to show the jewels to the 
prospective purchaser the appellant handed 
them over to him. This was on July 3, 
1932. Having obtained possession of the 
jewels Subba Rao pledged them for a total 
sum of Rs. 1,000 with the respondent come 
pany, which carries on abanking business 
in Coimbatore. When the appellant eame 
to hear of this, he complained to the Police 
and as the result Subba Rao was charged 
with criminal breach of trust unders. 409, 
I. P. 0. On October 26, 1932, Subba 
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Rao was convicted and sentenced to two 
years’ rigorous imprisonment by the 
Sub-Divisional Magistrate, who directed 
that the jewels should be returned to the 
respondent company on security being fur- 
nished, 

The appellant appealed to the Additional 
Sessions Judge of Ooimbatore against the 
order of the Sub-Divisional Magistrate. The 
appeal was allowed and the Additional Ses- 
sions Judge directed that the jewels should 
be delivered tothe appellant uncordition- 
ally, In accordance with this order the 
appellant obtained possession of the jewels 
from the Sub-Divisional Magistrate on 
December 21, 1832. In the meantime, the 
respondent company had filed an application 
to this Court for the revision of the order 
of the Additional Sessions Judge. The ap- 
plication was heard on August 10,1933 and 
was successful. This Court directed that 
the jewels should be delivered to the 
respondent company, The appellant did 
not obey the order and the respondent 
company was compelled to apply to the 
Sub-Divisional Magistrate to enforce it. 
The Sub-Divisional Magistrate accordingly 
issued a summons to the appellant calling 
upon him to produce and surrender the 
jewels, This the appellant did on Juné 11, 
1934, but on the same day filed the suit 
out of which this Letters Patent Appeal 
arises, and obtained an interim order from 
the District Munsif directing the Sub- 
Divisional Magistrate to deposit the jewels 
in the District Muusif’s Court pending the 
decision of the suit, The Sub-Divisional 
Magistrate complied with this order and 
the jewels have since remained in the Dis- 
trict Munsif’s Court. 

In the written statement the respondent 
company pleaded that it was a pledgeeof 
the jewels in gocd faith and was entitled 
to the benefit of the pledge by reason of 
the provisions of ss, 178 and 178-A, Contract 
Act. The respondent company also pleaded 
that the suit was bad because the appellant 
had omitted to include in his plaint a 
prayer for possession of the jewele. The 
District Munsif found that the respondent 
company had accepted the pledge of the 
jewels in good faith and that it was pro» 
tected by ss. 178 and 178-A, Contract Act, 
but dismissed the suit on the ground that 
the appellant was not entitled to maintain 
it without a prayer for consequential relief, 
The appellant appealed to the Subordinate 
Judge of Coimbatore who considered that 
the respondent company had not acted in 
good faith and therefore was not entitled 
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to the benefit of- the pledge, but he agreed- 
with the District Munsif that the suit was 
not maintainable in view of the proviso to 
8,42, Specific Relief Act, The result was 
that he affirmed the decree dismissing the 
suit. The appellant then filed an appeal to: 
this Court. This was heard by Horwill, J., 
who also held that the suit was not main- 
tainable without a prayer for consequential 
relief. The learned Judge discussed the 
decisions of this Court in Vedanayaga 
Mudaliar v. Vedammal (1), Malaya Pillai v. 
Tirumala Perumal Pillai (2), and Natesa 
Ayyar v. Mangaluthammal (3), and came to 
the conclusion that the law was correctly 
stated in the case last mentioned. We do 
not share this opinion, but: before examin- 
ing the cases cited thereis an earlier deci- 
sion of this Court, which calls for mention, 
namely the decision of Turner, O, J. and 
Muttuswami Iyer, J., ingRamanuja v. Deva- 
nayaka (4) In that case Turner, O. J, 
observed : 

“Possession, whether it is of property or of an 
ofice may be regarded either as a physical fact, or. 
in contemplation of the legal right to it, and itis in 
the former sense it should beunderstood in coming to 
a finding under s, 42, Specific Relief Act, as to 
whether the plaintift is, or is not, able to seek 
further relief, It may be observed that the term 
relief pre-supposes the actual withholding of the fruit 
of the right of which a declaration is sought, and not 
its mere denial. A declaratory decree is all that 
a plaintiff requires when he has no need of the assis- 
tance of the Oourt to replace him in possession.” 


In ouropinion the law is here correctly 
stated. In Vedanayaga Mudaliar v, Vedam- 
mal (1), the facts were these. A minor 
was entitled to a certain property which 
was in the possession of his mother. The 
plaintiff filed an application under the 
Guardians and Wards Act for an order 
appointing him guardian of the property 
of the minor, Pending the hearing of 
this application he was appointed the Re- 
ceiver of the property and ia this capacity 
he took possession of it from the mother. 
The validity of the order appointing the 
plaintiff Receiver was challenged in an appeal 
to this Court, which held that the order had 
been wrongly passed and directed that the 
mother should be replaced in possession of 
the property. The minor was murdered and 
the Receiver filed a suit for a declaration 
that he was entitled to the property of the 
minor as the nearest reversioner. The 


mother pleaded that the suit could not be 

(1) 27 M591:14ML J 297. 

(2) 36 M 62; 12 Ind. Cas. 170; 21M LJ 1022; 10 
MULT 277; (1912)1 MWN 161. 

(3) 38 L W 194; 144 Ind. Oas. 602; AI R 1933 
Mad, 503; Ind. Rul, (1933) Mad. 455; (1933) MM W N 
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(4) 8 M. 361 
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maintained without a prayer for possession, 
but the Court held that the suit was maine 
tainable. At the time the suit was filed the 
possession of the property was neither with 
the plaintiff nor with the mother, but was 
in custodia legis. The fact thatit was in the 
possession of tke plaintiff as Receiver made 
no difference. That was a mere accident. 
As the possession was the possession of a 
Court all that was necessary was a declara- 
tion of title. That seems tous to be exactly 
the position here. 

In Malaya Pillai v. Tirumala Pirumal 
Pillai (2), it was held that before the pro- 
viso to 8, 42, Specific Relief Act, applied, it 
must be shown that the defendant was in 
possession, and that as against him the 
plaintiff could obtain an order for delivery 
of possession. In that case proceedings 
were taken under ss. 145 and 146, Orimi- 
nal P. O., and a Receiver was appointed to 
hold possession of the property in dispute, 
The order was subsequently cancelled by 
this Oourt and the Receiver was directed 
to deliver possession to the defendant. At 
the time the suit was filed the property 
was still in the possession of the Receiver, 
It was held that in such circumstances 
there was no necessity to claim conse- 
quential relief, The decision is in complete 
accord with the decision in Vedanayaga 
Mudaliar v. Vedammal (1). These appeale 
were heard by Division Benches and sre 
binding on us. But there is also a 
decision of the, Privy Oouncil to 
the same effect: Sunder Singh Malla 
Singh Sanatan Dharam High School Trust, 
Indaura v. Managing Committee, Sunder 
Singh Mallah Singh, Rajput High School. 
Indaura (5). The suit there had reference 
to a school. At the time the suit was filed the 
school was in the possession of the founder, 
who was merely holding it until certain 
disputes had been decided by the Court. 
He was willing to hand the property over 
to those declared to be entitled to it. The 
Plaintiffs merely asked for a declaratory 
decree, The Subordinate Judge considered 
that it was necessary to ask for possession 
his reason being that the plaintiffs were 
neither in possession nor in control of the 
management of the school. As a decree for 
‘pcssession was not sought he dismissed the 
suit, On appeal the High Oourt held that 

(5) I L R (1938) Lah..63; 172 Ind. Cas, 993: A I 
R 1938 P O 73;65 IA 106; 32 SLR 350; 1938 O 
L R 104;10 RP © 202: (1938) A L J194;47L W 
239; (1938) O W N 245; 1988 ALR 138 4B R 
317; 40 P LR 247; (1938) 1 ML J 359; 66O L 4 


524; (1938) M WN 621; 42 O W N 930; 40 Bom. 
R 724 (P O). 
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the Subordinate Judge was wrong. The de. 
fendants were not in possession or in a 
position to deliver possession of the pro- 
perties and there was no further relief 
available to the plaintiffs against the defen- 
dants. The Judicial Committee agreed with 
the High Court. 

I will now state the facts in Natesa Ayyar 
v. Mangalathammal (3). There the plaintiff 
was the widow of» one Viswanatha Iyer, 
who was also survived by his father and 
a brother. A mortgage had been executed 
in favour of the plaintiffs husband and 
on his death his father brought a suit 
on the mortgage and obtainel a decree, 
as a result of which certain moneye were 
brought into Court towards the satisfaction 
of the decree. The father instituted a suit 
as manager of the joint family and claimed 
that the mortgage formed part of the joint 
estate. The father died without withdraw- 
ing the moneys from Oourt and the gur- 
Viving son then applied for payment out to 
him of the moneys as the legal repre- 
sentative of his father. The plaintiff 
objected to this and claimed that the 
mortgage was the separate property of her 
husband. She then filed a suit to obtain 
a declaration of her right to the moneys. 
Pakenham Walsh, J. held that a prayer for 
consequential relief was essential, He con- 
sidered that the case was disiinguishable 
from Vedanayaga Mudaliar v. Vedammal 
(1) and Malaya Pillat v. Tirumala Perumal 
Pillai (2). It is true that the decision in 
Natesa Ayyar v. Mangalathammal (3), 
was accepted as being correct ia a Letters 
Patent appeal which followed, but no rea- 
gons were given in the judgment. We do 
not agree that Natesa Ayyar v. Mangala- 
thammal (3),8 was distinguishable. The 
question which arose there was really the 
same question which arose in Vedanayaga 
Mudaliar v. Vedammal (1) and Malaya. 
Pillai v. Tirumala Perumal Pillai (2), and 
if they were rightly decided, Natesa Ayyar 
v. Mangalathammal (3), was wrongly 
decided. Inasmuch as the judgment of 
Pakenham Walsh, J. was approved of on 
appeal we have been asked to refer the 
present appeal toa Full Bench. It is not 
necessary to do so as the judgment of the 
Privy Council in Sunder Singh Malla Singh 
Sanatan Dharam High School Trust, In- 
daura v. Managing Committee, Sunder 
Singh Mallah Singh, Rajput High School, 
Indaura (5), shows that Vedanayaga 
Mudaltar v, Vedammal (1) and Malaya 
Pitiat v. Tirumala Perumal Pillai (2), were 
rightly decided, 
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The fact that when the present suit was 
filed the jewels were in the possession of 
the Sub-Divisional Magistrate, who as the 
result of the decision of this Court in the 
revision applicaticn was bound to hand 
them to the respondent company unless 
otLerwise directed, Makes no difference. All 
the Court has to consider is, who has pcsses- 
sion. The jewels have not been in the pos- 
sessicn of ihe respondent company since 
December 21, 1932. At the time of the in- 
stitution of the suit the jewels were in cus- 
todia legis and have remained in custodia 
legis. The Court must deliver them to the 
person who shows atitle. Therefore it was 
not necessary for the appellant to ask for 
` anything more than a mere declaration, 
The appeal will be allowed and a decree 
passed in terms of the prayer with costs 
throughout. 


N.°8. Appeal allowed. 


NAGPUR HIGH COURT 
Special Bench 
Miscellaneous Civil Case No, 22 of 1940 
March 8, 1940 
Srons, O. J., BOBE AND Geuze, JJ. 

Mrs. AILEAN ANAND RAO OHITNAVIS 
— PRTITIONRE—APPLICANT 
Versus 
MR. A. S. OHITNAVIS— RESPONDENT 

Divorce Act (IV of 1869), s. 10—Hindu marrying 
Christian wife in a Registrar's office—Subsequent 
seeond marriage in Hindu form with Hindu wife— 
Second marriage consummated—Whether forms 
ground for divorce on petition of first wife, 

Where a Hindu marries a Obristian wife in a 
Registrar's office and subsequently marries another 
Hindu wife in a- Hiadu form while the first Chris- 
tian wile is living, though the second marriage does 
not amount to bigamy it amounts toa second mar- 
riage and if that marriage is consummated the consu- 
mation vis-a-vis the first wife amounts to adultery 
and forms a ground for divorce on the petition of the 
first wife. 136 Ind. Cas. 262 (1), applied. 

Reference received on February 20, 
1940 under s. 17 of the Indian Divorce Act 
by the District Judge, Hoshangabad. 

Mr. K. K. Gandhe, for the Petitioner. 

Mr. B. V. Pradhan, for the Respondent. 


Order.—This matter comes before us 
under s. 17 of the Indian Divorce Act for 
confirmation of the decree nisi passed on 
a petition for dissolution of marriage, The 
petition is founded on an_ allegation of 
marriage with adultery. The petitioner, 
the wife, is a Christian now resident in 
Scotland domiciled, by virtue of her mar- 
riage with the respondent, in India, the 
respondent's domicile at all material times 
being Betul in the Hoshangabad Civil 
Division where the petition was filed. The 
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marriage is proved by a certificate, dated 
August 10, 1927. It took place while the 
patties were residing at Edinburgh where 
the respondent had gone for educational 
purposes. The respondent lived with the 
petitioner and a son was: born. In 1929 
the petitioner and the respondent came to 
India and were living together. Later on. 
the petitioner went to Scotland, her country 
of origin, in 1934; and in 1935 the respond- 
ent married again and it is not disputed 
that from that marriage the respondent 
has two sons. 

The question is whether, seeing that the 
respondent is a Hindu and as such can 
marry More than one wife without an 
offence, there is any ground for giving the. 
petitioner the relief she seeks. It is point- ° 
ed out that under s. 10 of the Indian 
Divorce Act a sharp distinction is made 
between bigamy with adultery and a second 
marriage with adultery, and that the second 
case can only apply where a marriage, 
while the marriage in question is subsist- 
ing, is lawfully contracted. If the party 
marrying is not entitled to have more than 
one wife, the second marriage would be 
bigamous. It is also pointed out that it 
has been held in Sainapatti v. Sainapatir 
(1) that where the marriage is in Ohristain 
form and a second marriage takes place, 


while the first Qhristian wife is living, 
with Hindu in a Hindu form though 
the second marriage does not amount 


to bigamy it amounts to a second 
marriage and that if that marriage is con: 
summated the consummation vis-a-vis the 
first wife amounts to adultery and forms a 
ground for divorce on the petition of the 
first wife. See also Bir Hari Singh Gour's 
Penal Law of India, para. 5983 (5th edition). 
The above case has been relied on by the 
learned Judge. Although there is a dis» 
tinction between that case and this in that. 
there the marriage took place in a Christian 
church whereas in this case it took place 
in a Registrar’s Office still we find asin 
that case so in this, bearing in mind all 
the circumstances of this case,that the 
marriage took place on what may be called 
a monogamous basis. 

In all the circumstances therefore we are 
of the opinion that the decree nist should 
be confirmed. The petitioner is entitled to 
get her costs in both the Courts from the 
respondent, 

D. Petition allowed. 


1) A IR 1932 Lah. 116; 136 Ind. Cas. 262; (1932) 
Or Ons 36; Ind, Rul, (1932) Lah. 214;33 P L R 
339. . 
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' “PRIVY COUNCIL 

Appeal from the Allahabad High Court 

May 23, 1940 
LORD THANKERTON, Siz Grorce RANKIN AND 
Sre PHILIP MAODONELL 
Seth KISHORI LAL AND ANOTHER — 
APPELLANTS 
versus 
BHAWANI SHANKAR AND oTapRs— 
RESPONDENTS. 

Privy Council—Practice—New plea cannot be 
allowed in Privy Oounctl—Mortgage—Mortgage of 
joint Hindu family—Burden lies heavily on mort- 
gagee to show that interest of minor members could 
be taken from them under Hindu Law. 


Their Lordships cannot permit the suit to be 
recast during pendency of appeal before them and 
would decline to entertain the new ground of claim 
. put forward for the first time, 

The burden remains heavily upon the mortgagee 
to establish compliance with the conditions under 
which the Hindu Law permits the interest of the 
minor members to be taken from them. 


Messrs. C. S. Rewcastle, K. C. and S. 
Hyam, for the Appellants. 


Sir George Rankin.—This appeal is 
brought by the plaintifs from a decree 
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of the High} Court at Allahabad, dated 
November 24, 1935. The defendants have 
not been represented at the hearing of the 
appeal, but Mr. Rewcastle and Mr. Hyam 
for the appellants have carefully laid before 
the Board all the material considerations. 

The suit was brought on March 21, 1932, 
in the Oourt of the Subordinate Judge 
of Etah, upon a registered mortgage 
dated September J, 1925. and claimed the 
usual relief under O. XXXIV, Civil P. O.— 
enforcement of the mortgage by sale of 
the mortgaged property. The mortgage 
deed was in favour of the plaintiffs. It 
was executed by three persons as morte 
gagors—Bhawani, Mahadeo and Sriman 
Narain -but Bhawani purported to execute 
on behalf of himself and his minor gon 
Kailash Narain: while Mahadeo purported 
to execute on behalf of himself and his 
four minor sons—Tirjugi, Giyanendra, 
Mathresh and Sat Narain. As will be gesn 
from the pedigree hereunder, Bhawani and 
Mahadeo were brothers and Sriman Narain 
was their nephew, being the sonof their 
deceased brother Sheo Shankar. 








PANNU LAL 
i 
| | l 

Bhawani Shankar, Mahadeo Shankar, Sheo Shanker 

defendant No. 1 ai deceased 

O. 
Kailash Narain Sriman Narain, 
minor defend- defendant No. 3 
ant No.8. 
Ram Narain 
minor, defendant No. 9, 
| , l i os, 
Bat Narain, minor Mathresh Narain, Giyanendra Narain, Tirjugi Narain, 


minor defend- 
ant No, 6. 


By the terms of the deed it was declared 
that the mortgagors were joint and the 
property mortgaged was in fact the zemin- 
dart property of the family. The sum 
borrowed was stated as Rs. 60,000 and it 
was recited that this sum was borrowed 
“for the purposs of paying the debt, de- 
tailed below, which we the executants 
have jointly taken for lawful necessity, 
for carrying on a business and other 
necessities, and by which all of us the 
executants, whoever may have borrowed 
the sum, have been benefited and for 
payment of which all of us, the execute 
ants, are liable to pay.” It was further 
stated that “we the executants require 
money for carrying on our business also 
and also for purposes of starting the busi- 
ness by starting a sugar machine (khandsal) 
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defendant No. 7. 


defendant No. 5. defendant No. 4. 


carrying on a business and for household 
purposes for the benefit of our family." 
Interest was at 9 per cont, per annum with 
yearly rests. 

In the body of the mortgage deed 16 dif- 
ferent sums amounting in all to Rs. 50,491 
were mentioned as having been left with the 
Plaintiffs out of the mortgage money for 
payment of decretal and other debts therein 
describad. Apart from thasum of Rs. 4583-7-3 
which went to pay the stamp and registra» 
tion fees the remaining item was a sum of 
Rs. 9,050 which the mortgagors purported to 
have taken in cash ‘for carrying on the 
business of khandsal and setting up a 
Sugar machine as wall as for trade and 
Other family necessities.” 

The plaintiffs suing to enforce this morte 
gage deed jimpleaded all the members 
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of the family as well as certain trans- 
ferees from them who need not be fur- 
ther mentioned. The first three defendants 
were Bhawani, Mahadeo and Sriman 
Narain. There being some difficulty about 
the appointment of a guardian ad litem 
for the minors Kailash and Ram Narain, 
these two were before the trial discharged 
from the suit at the plaintifs’ instance 
on August 6, 1932. It was conceded by 
the defendants at the trial that the three 
branches of the family were joint and it 
is not disputed that Mahdeo was the karta. 
The learned Subordinate Judge thought 
that since two of the minor members of 
the family were no longer parties to the 
suit it was not open to him to give a 
mortgage decree against joint family pro= 
perty, and that the only relief which he 
could grant was a money decree against 
the three defendente who had been of 
full age at the date of the deed—viz. 
Bhawani, Mahadeo and Sriman Narain. 
This view was overruled by the High 
Court who pointed out that in such a 
suit a minor member of a Hindu joint 
family is sufficiently represented by the 
karta, 

Leaving on one side a question whee 
ther the plaintiffs were entitled toa cer- 
tain credit in respect of a motor car, both 
Courts have found that the amount lent was 
Re. 58,541 and not Rs. 60,000; that Rs, 27,891 
was applied by the plaintiffs in discharge 
of antecedent debts and that the balance 
of Rs, 30,649 was paid to the mortgagors 
in cash. It was objected in the High 
Court—though the point does not appear 
to have been.taken before the trial Judge 
—ihat the sum of Rs. 27,891 expended 
upon antecedent debts was not wholly 


expended upon antecedent debts which 
were joint, some being, so far 
as appeared ia evidence, the indivi- 


dual debts of defendants Nos, 1, 2 or 3. 
The High Court, having examined the evi- 
dence, came to the conclusion that 
Rs. 16,299 was shown to be due from 
these three jointly and were prepared to 
regard the joint estate as validly mort- 
gaged for that sum, Tbe balance, 
Rs, 11,592, was only shown to have been 
incurred by one or other, or by two, of 
the first three defendants. A Full Bench 
in Chiranji Lal v. Bankey Lal (1), had held 
that 


“it is the privilege of the father alone to burden 


(1) 55 A 370; 142 Ind. Oas. 333; (1933) AL J 
123; Ind, Rul. (1933) All. 104; A I R 1933 All 273 
(F B). 
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the family estate by a mortgage by discharging 
an antecedent debt which must be a debt of his: 
own. A manager of the family who is not the 
father cannot bind the estate merely by discharg- 
ing & pre-existing debt of the family.” 

Hence, apart from proof of legal neces- 
sity—-another ground of claim altogether 
—the High Oourt held that the joint 
estate was not bound by the mortgage 
deed save io the extent of Rs, 16,299. It 
is not pretended that legal necessity has 
been proved as regards the balance of the 
sum of Rs. 27,891. 


In the result the High Court gave the 
plaintifs a money decree against the first 
three defendants for Rs. 58,54: with ine 
terest: of thie Rs, 16,299 and no more was 
held to be a valid charge on the family. 
estate and a preliminary decree for sale was 
made in respect thereof. 


This decisicn is complained of by the 
plaintiffs in three respects. In the first 
place appeal is made to the principle of 
Hindu Law that where sons are joint with 
their father they are liable to pay debts 
contracted by him fcr bis own personal 
benefit provided that the debts are not 
immoral. It is said that judgment should 
have been given against the sons of each 
of the first three defendants in the pre- 
sent suit. No such relief was asked for 
before either Court in India and the suit 
as framed was a suit upon the mortgage 
of September 1, 1926. It is not necessary 
to consider the extent of the plaintiffs’ 
rights in execution of the personal decree 
against the fathers. Their Lordships cane 
not permit the suit to be recast at this 
late stage and must decline to entertain 
the new ground of claim now put forward 
for the first time. 

The second contention of the plaintiffs 
is that their Lordships should hold the 
sum of Rs. 30,649 paid to the mortgagors 
to have been raised for the benefit of the 
joint estate. This case would appear to 
rest entirely on the suggestion that the 
money was required for the khandsal 
business which—as held by both Oourts 
in India—was not an ancestral business. 
In the High Courts judgment itis said, 
“Dr, Katju, who argued this case very 
fully on behalf of the appellants, had to 
concede that there was no evidence upon. 
which we could hold that the cash ad- 
vanced was for legal necessity and that. 
the plaintiff-appellants had not discharged. 
the onus which the law casts upon them. 
That being so it is clear that a mortgage 
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decree cannot be passed in respect of this 
portion of the advance—viz, Rs. 30,649-8-0,” 
It was suggested before the Board that 
it was still open to the plaintiffs to seek 
a mortgage decree for the sum on the 
ground that it was borrowed for “the 
benefit of the estate’ as distinct from 
“legal necessity,” but cn the facts of the 
case their Lordships regard this as but 
another and more difficult form of the 
Same contention that was abandoned as 
hopeless in the High Court, 


Lastly it was said that the whole sum 
of Rs. 27,891 expended upon antecedent 
debts should have been treated as charged 
upon the joint estate by the mortgage 
and not only the sum of Rs. 16,299 found 
‘to have been jointly due by the first three 
defendants. Their Lordships were not 
asked to question the law applied to the 
matter in the High Court but were asked 
to hold that the whole sum of Rs, 27,891 
was jointly due, since the individual 
debtor may Well have incurred the obliga» 
tion on behalf of the heads of 
the other branches as well as on his 
Own account. It was said that the recital 
already quoted from the mortgage deed 
throws the burden upon the defendants of 
disputing that all the executants were liable 
for all these debts. As against the minor 
members of the family into whose mouth 
this recital was put by the draftsman of 
the mortgage deed, their Lordships can 
attach no such high value to it, The 
burden remains heavily upon the morte 
gagee to establish compliance with the 
conditions under which the Hindu Law 
permits the interest of the minor mem- 
bers to be taken from them. In the pre- 
sent case the recital read as a whole is 
proved to have been untrue—untrue to the 
prejudice of the minors—in important 
particulars regarding the antecedent debis. 
If the plaintiffs felt that they had been 
taken by surprise in the High Court they 
might have asked for an opportunity to 
call further evidence to prove the joint 
character of the debts in question, They 
do not appear to have done so and their 
Lordships see no reason to disturb the find- 
ings of the High Court which appear to be 
accurate, 


Their Lordships are much obliged to the 
appellants’ learned Counsel for their argu- 
ments, which have been both fair and 
clear, but they must humbly advise His 
Majesty that this appeal should be dis- 
missed, As the respondents have not ap- 


SUBBARAYUDU V. LAKSHMINARASAMMA (MADR.) 


435 


peared there will be no order respecting 
costs. 


8. Appeal dismissed. 


Solicitors for the Appellant :--Messrs, 
Barrow Rogers & Nevill. 





MADRAS HIGH COURT 
Appeal No, 213 of 1936 
and Civil Miscellaneous Petition No, 1011 
of 1939 

April 13, 19.9 

VENKATARAMANA Rao AND 
NEWSAM, JJ. 

VEDANTAM SUBBARAYUDU 
AND OTHERS~—APPERLLANTS 


versus 

CHATTAPALLI LAKSHMINARASAMMA 
l AND OTAERS— RESPONDENTE 

Transfer of Property Act (IV of 1889, 3, 92 (i), 
(iii)—Distinction between cls. (i) and (iii)—Appli- 
cabiltty and scope of cls. (i) and (ili)—Ezpression 
“ a person who has osses . redeemed" in 
cl. (iii) covers case where person advances money to 
mortgagor and takes mortgage or sale—In such case 


_ prior mortgage discharged with that money—Person 


advancing money, when entitled to subrogation— 
Mortgage—Mortgagor selling property for discharg- 
ing subsisting mortgage—Discharge whether made 
by mortgagor or by vendee, is discharge by mort- 
gagor—QOnus to prove that there was agreement to 
keep mortgage alive, is on morigagee or vyendee— 
Mortgagor discharging prior encumbrance, whether 
Hes set tt up against later encumbrance created by 

im. 

There is a well-established distinction between 
cases in which a person who has a pre-existing 
interest in property pays off a prior charge on that 
property for the protection of hisown interest and 
cases in whicha person acquires an interest in 
property only by reason of his advancing monéy 
to pay off an existing mortgage debt. Olause (i) of 
s. 92, T., P. Act, relates to the first type of cases 
above referred to and cl. (iii) to the second type. 
[p. 437, col. 2.1 

Section 92 (i) deals with the case of a person 
having an existing interest and s. 92 (ii) deals 
with the case where under the previous state of the 
law the right of subrogation was invoked on the 
doctrine of conventional subrogation. (p. 442, col. 


sine words in cl (iit), “a person who has advanc- 
ed money toa mortgagor, money with which the 
mortgage has been redeemed,” cannot be construed 
as only intended to cover the casa of a person 
who merely lends money without stipulating for 
any security as such a person cannot in law acquire 
any right of subrogation but for the statutory pro- 
vision. The words ara wide enough tocover the 
case of a mortgagee or a vendee who advances money 
in consideration of a mortgage or sale. All that 
the section requires is that money must have been 
received by the mortgagor from the person who 
advances it and with which the mortgage must have 
been redeemed. What iscontemplated by the section 
is the recaipt of money by a mortgagor for the die- 
charge of a mortgage and the redemption of such 
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a mortgage with that money. Themoney may have 
been received by the mortgagor either by raising & 
loan by amere personal security or by a transfer 
of the mortgaged property by way of a mortgage or 
sale. [p. 443, col. 1.) 

A person not entitled to sue for redemption who 
buys mortgaged property (è. e., advances money to 
the mortgagor with which the mortgage is redeem- 
ed) may contract with the mortgagor for the right 
to be subrogated tothe mortgagee whose mortgage 
has been redeemed. But the contract must be in 
writing and registered. If the vendee has not ob- 
tained a registered agreement stipulating that they 
should be subrogated to the rights of the mortgage 
which he has discharged he isnot entitled to set 
up any claim of priority over the subsequent mort- 
gageo. [p. 441, col. 1; p. 443, col. 2.] 

(Case-law discussed.] 

Money received in consideration of a mortgage or 
sale of a property will be the property of the mort- 
gagor or a vendor. Prima facie, therefore, the 
money that goes in discharge of the prior mortgage 
will be the money of the mortgagor or the vendor 
and, therefore, it will be payment by the owner in 
fee. [p. 439, col. 1.) 

Where a mortgagor mortgages or sells a prop- 
erty for discharging a subsisting mortgage, whe- 
ther the mortgagor discharges by receiving the 
money or the mortgagee or vendee discharges by 
covenanting todoso retaining the consideration 
money for the mortgage or sale, it will in either 
case be a discharge by the mortgagor. [p. 439, col. 
2, 

Jn the case of a person who advances money for 
the purpose of paying off a mortgage and takes a 
mortgage or sale, the principle would be that prima 
facie the prior mortgage is discharged unless there 
is an agreement that it should be kept alive or the 
mortgagee or the vendee shows that there is some 
reason for presuming or implying such an agree- 
ment in his favour as the subsistence of an inter- 
mediate incumbrance, that is, the onus is on him 
to prove it. The presumption and onus are not 
the same as in the two classes of cases, that is, in 
the case where a person having an existing interest 
discharges a prior mortgage and a person acquiring 
an interest discharges a mortgage. [p. 440, col. 


(The result of the case law in regard to presump- 
tion and onus in cases where a charge is not dis- 
charged by a mortgagor andin the absence of an 
expression of intention or an express agreement to 
have the charge kept alive, stated.) [ibid] 

Obiter—A mortgagor who has created more than 
one encumbrance cannot set up a prior encum- 
brance which he has discharged against a later 
encumbrance. A person who borrows money cannot 
be his own creditor and he would be derogating 
from his own grant, [p. 438, col. 1.1 


A. against the decree of the Court of the 
Sub-Judge, Narasapur, dated January 21, 
1936. 


Messrs. P. Satyanarayana Rao and 
V. Parthasarathy, for the Appellants. 
Mr, V, Viyanna, for the Respondents. 


Venkataramana Rao, J.—This appeal 
raises 2 question of subrogation. The facts 
necessary for the disposal of the same lie 
in anarrow-compass. The plaintif sued 

‘to recover a sum of Rs. 8,000 on a'mortgage 
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dated October 3, 1925 executed by defen- 
dants Nos. 1 to 4 and their father the 
late Subbarayadu in her favour. There 
was a prior mortgage on the said property 
dated August 1, 1914. In execution of a 
decree obtained thereon the property 
mortgaged was about to be sold. To 
discharge the said decree debt the morte 
gagors—the late Subbarayadu and his sons 
—agreed to sell a part of the said pro- 
perty, viz., plaint Items Nos. 3 to7,9 and 
15 to defendants Nos. 6 and7. In pursu- 
ance ofthe said contract, defendants Nos, 
6 and? obtained a sale deed dated Novem- 
ber 2, 1933 and advanced the money 
with which the said decree debt was satis- 
fied. They therefore claim a right of 
subrogation in respect of the said sum on 
the ground that by their having discharg- 
ed the said decree debt they are subrogate 
ed tothe rightsof the mortgagee under 
the deed dated August 1, 1914, The learned 
Subordinate Judge refused to give them 
the said relief on the ground that there 
is no registered instrument reserving the 
right as required by s. 92 (iti), T. P. Act. 
It is this view that is now canvassed in this 
appeal by Mr, Satyanarayana Rao on their 
behalf. 

It is conceded that the matter is goveren- 
ed by s. 92, T. P. Act, butitis contended 
that defendants Nos. 6 and 7 have a 
right of subrogation under cl. (2) of the 
said section. This contention is directly 
opposed to the interpretation placed on the 
said section by the Full Bench decision in 
Lakshmi Amma v. Sankara Narayana 
Menon (1). But itis contended that the 
observations regarding the interpretation 
of that section are obiter and that a differ- 
ent note was struck ina recent judgment 
by their Lordships Venkatasubba Rao 
and Abdur Rahman, JJ., in Srinivasulu 
Naidu v. Damodraswamt Naidu (2). In 
Lakshmi Amma v. Sankara Narayana 
Menon(l) at p. 375*, I observed as fol- 
lows : 

“Qlause Í enunciates no new principle. (Vide 
s. 74, T.P. Act since repealed.) It applies to all 
persong who have an interest in the equity of 
redemption and are under no personal obligation 
to discharge prior encumbrances. Olass ITI has been 
enacted to confer abenefit on persons who advance 
money to discharge an encumbrance only ‘if the 


mortgagor has by a registered instrument agreed 
that such persons shall be subrogated.’ The 


(2), 29 M3585 160 Ind. Cas, 137; A T R 1988 Mad, 
Y ; ; (1936) M W : 
E a a A 
8 Mad. 779;182 Ind. Oas. 937; (193 
M WN 708; 12 R M 175. eee 
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clause is intended to apply to all persons who 
acquire an interest inthe mortgaged property by 
advancing moneys to discharge prior encumbrances 
and there is no warrant for restricting the scope 
of that clause to persons other than purchasers 
or mortgagees ascontended by Mr. Kuttikrishna 
Menon. The distinction between the two classes 
of cases aforesaid, viz. those who have an 
existing interest (in. the property and those 
who acquire an interest therein by advancing 
money, is well-recognized in the law relating to 
subrogation’”.) 


This is also the view taken by Varada- 
chriar, J.— vide pp. 367 and . 368*—and by 
Cornish, J. (p. 362*), Since the date of 
this decision the matter was considered 
by a Full Bench of the Allahabad High 
Court and a Full Bench of tke Nagpur 
High Court. The Full Bench decision of 
the Allahabad High Court is reported in 
Hira Singhv. Jai Singh (3). Sulaiman, 
O. J., after considering the decision in 
Lakshmi Amma v. Sankara Narayana 
Menon (1) and the previous Full Bench 
decision in Tola Ram v. Ram Lal (4) 
which was dissented from in Lakshmi 
Amma Yv. Sankara Narayana Menon (1) 
affirmed the view taken by us.. In that 
case certain properties were sold for 
discharging the prior encumbrances and as 


there was no registered instrument in the 


case, the right of subrogation was refused. 
The learned Chief Justice concluded his 
judgment thus : 


“Having paid the amounts which under their 
contracts of aale they were bound to pay as part 
of their sale congideration, and not having obtained 
any agreement, in writing registered, that they 


would be subrogated to the rights of the. prior 
mortgagee, they are not entitled to any such 
benefit’’. 


The Full Bench decision of the. Nagpur- 


High Court is 
Vasudevarao (5). 
that case is that : 
“A purchaser ofa property with whom is left 
part of the consideration of the sale in his favour 
for paying off a mortgage but in whose favour 
there is no express agreement of subrogation in 
writing registered is not entitled to claim subrogation 
against a later mortgagee under s.92, T. P. Act, as 
amended by Act XX of 1929”. i 
It also affirms the view taken by us in 
our Full Bench decision. Mr. Satyana- 
rayana Rao canvasses the reasoning in 
both the above judgments. What he cone 
tends for is that the interpretation placed 


(3) I L R937) Al. 880; 171 Ind. Cas. 153; A IR 
1937 All. 588; (1937) A LJ 659; 10 R A 238; 1937 A 
L R800(F B). 

() 54 A 897: 139 Ind. Oas. 107; AIR 1932 All. 
489; (1932) AL J627; Ind. Rul. (1932) All. 524 


). 
(5) IL R (1938) Nag. 206; 172 Ind. Gas. 142; A I 
R 1937 Nag. 372; 10 R N 163; 20N LJ 253 (F B). 
*Pages of 59 M—{[Ed,] 
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ons. 92 (iii), T. P. Act, was based upon a 
principle which according to him was not 
well founded. Inthe course of the Full 
Bench judgment in Lakshmi Amma Vv. 
Sankara Narayana Menon (1) Vara- 
dachariar; J,, observed thus : 

“Thereis a well-established distinction between 
cases in which a person who has a pre-existing 
interest in property pays off a prior charge on 
that property for the protection of his own interest 
and cases in which a person acquires an interest 
in property only by reason ofhis advancing money 
to pay off an existing mortgage debt. It seems to 
me that cl. (i) of s. 92 must be held to relate to 
the first typeof cases above referred to and cl. (itt) 
to the second type”. : 

This is also the view which I took, It is 
this view which Mr. Satyanarayana ques- 
tions and in support thereof relies upon the 
observations of Venkatasubba Rao, J, in 
Srinivasulu Naidu v. Damodraswamr 
Naidu (2), The learned Judge remarks 
thus at p. 7&3*: 

“Wemust say we find it difficult to follow the 
distinction adverted to, between a person with a 
pre-existing right and a person acquiring a right. 
by reason of the advance he makes. Not the 
slightest support isto be found for this supposed 
dietinction in any of the rulings of the Judicial 
Oommittee; onthe contrary, as already shown, it 
finds no countenance in them". 

But the learned Judge did not however 
express any opinion on the interpretation 
Placed by us. The learned Judge again 
remarks ; 

“To construe cls, (4)and (iz) of the new s. 92 is 
not within our purview. Itis not therefore for us 
to say whether the construction adopted in 
Lakshmi Amma v. Sankara Narayana Menon (lj 
is right or not, whatever may be our own view on 
the matter", 


Mr. Satyanarayana Rao contends that 
the observations of Venkatasubba Rao, J. 
are well founded in principle and the 
distinction sought to be made in 
Lakshmi Amma v. Sankara Narayana 
Menon (1) does not exist and that on a 
proper construction of 8,92, a person who 
advances money. to a mortgagor and 
takes a mortgage or sale would come within 
cl. (i) of s. 92. Oonsiderable reliance was 
placed upon certain decisions. of the- 
Judicial Comm ‘tee and the interpretation 
placed upon them by our High Oourt and 
other High Courts. Those decisions are 
Mohesh Lal v, Bawan Das (6), Gokuldass 
Gopaldass v. Puranmal Premsukhdas (7) 
Dinobandhu Shaw v. Jogmaya Dasi (8), 
Mohammad Ibrahim Hossain Khan Y. 


(6)-9 O 961; 101 A 6231360 L R 221(P 0). 

(7) 10 O 1035; 111 A 126; 4 Sar, 543 (P O). 

(2) 29 O 154; 29I A9; BOW N 209;4Bom.L R. 
238; 12 M L J73; 8 Sar, 217 (P O). 
*Page of A. L R.1938 Mad+[E4.] 
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Ambika Pershad Singh (9) and Jagmohan 
Das v. Jugal Kishore (10). I shall now 


proceed to examine the soundness of the 
contention and the scope of the said Privy 
Council decisions. The cases in Mohesh. 
Lal v, Bawan Das (6) and Gokuldass Gopale 
das v. Puranmal Premsukhdas (7), were 
decided before the T. P. Act (1882) was en- 
acted andthe other cases were decided 
after the enactment of the Act but before 
the recent Amendment in 1929 and 1930. 
Both in Mohesh Lal v. Bawan Das (6) and 
Gokuldass Gopaldassv. Puranmal Premsukh- 
dass(7) their Lordships applied certain 
rules of English Law as rules of justice 
equity and good conscience. They approved 
of therulein Adams v. Angell (11) and 
disapproved of the rule in Toulmin v. 
Steere (1%) the oneon the ` ground that it 
was in consonance with the rules of justice, 
equity and good conscience and the other, 
on the ground that it was not. I shall 
first explain the scope of the rule in 
Toulmin v. Steere (12), It is well settled 
that a mortgagor who has created more than 
one encumbrance cannot set up a prior 
encumbrance which he has discharged 
against a later encumbrance. This is on 
the principle that a person who borrows 
money cannot be his own creditor and he 
would be derogating from his own grant. 
But Toulmin v. Steere (12) carried the 
principle a step further and applied the 
same principle to a person who acquired 
an equity of redemption. The soundness 
of the decisionwas always questioned in 
English Courts though it was not overruled. 


Its application was limited as far as 
possible. The limit of the rule as enunciate 
ed therein isthus explained by Lord 


Macnaghten in Elizabath Thorne v. Stephen 
Cann (13) at p. 18 : 


“A purchaser who took a conveyance purporting 
tobe free from encumbrances could notset upa 
Mortgage which had been paid off out of the 
purchase money against an encumbrance subsequent 
in date of which he had constructive notice. 
The authority of that case cannot nowadays be 
treated as going beyond the actual decision”, 


This rule was considered by their Lorde 


(9) 39 O 527::14 Ind. Cas. 498; 39 I A 88; 150 LJ 
41l; 16G W N 505; 1LM L T 265; (1912) MW N 
36T; 9A LJ 332; 14 Bom. LR 280; 22 M L J 468 


(P ©). 
(10) AIR 1932 P O 99; 137 Ind. Oas. 475; 540 L 
ra O WN 4; Ind, Rul. (1932) P O 188; 36 L W 
Je 
aa (1877) 5 Oh. D 634; 46 L J Oh. 352; 36 L T 


(12) (1818) 3 Mer. 210; 17 R R 67. 
a19 (1895) A O 1, (18): 64 LJ Oh, 1; 11 R67; 7TLLT 
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ships of the Judicial Committee as not 
being in accordance with justice, equity 
and good conscience. They further stated 
that they were not prepared to extend 
that doctrine to India, I shall now deal 
with the rule in Adamsv. Angell (11). In 
that case, Jessel M, R. after laying down 
the general proposition that the mere fact 
of acharge having been paid off does not 
decide the question whether it is extin-« 
guished, proceeded to explain in what 
cases it could be said to have extinguished 
and in what cases not. He instanced the 
case of a charge paid off by a tenant for 
life without any expression of his intention 
andin such a case he observed that it was 
presumed that his intention was to keep it 
alive. He then ‘proceeded to instance the 
case of an owner of an estate in fee or tail. 
In dealing with this, he observed the pre- 
sumtion was the other way remarking that 
if there was no reason of keeping it alive, 
equity, would in the absence of any declar- 
ation of his intention, destroy it, but if 
there was a reason for keeping it alive, 
equity would not destroy it. He then took the 
case of a purchaser and observed that if he 
paid off a charge, he might have it assigned 
to atrustee for himself or might have a 
declaration inserted in the deed that the 
charge should be treated as remaining on 
foot for the purpose of protecting him 
The learned 
Master of the Rolls then wound up thus: 
“The intention therefore, if expressed, governs the 
case, but if no intention is expressed, then Toulmin 
v Steer (12), says that in the incumbrance which 


is paid off is merged, and the subsequent incumb- 
rancers let in.” 


On the actual facts of that case, he found 
that the intention was clearly shown not 
to let in the subsequent incumbrancer. 
According to Adamsv. Angell (11, a pure 
chaser who pays off a charge must show 
an intention to keep it alive if he wishes to 
prevent its merger and such an intention 
‘was shown in that case. (This is also 
how Lindley, L. J, understood the case) see 
Liquidation Estates Purchase Company v. 
Willoughby (14), at p. 734, Let us see how 
the Privy Council applied the rule. In 
Mohesh Lal v.Bawan Das (6), the right of 
subrogation was nagatived. In that case 
one Mangal Das asthe agent of? an Ashal 
executed a mortgage in favour of one 
Lachminarain. During that time one Balgo- 
bind was the Mahant. After the death of 
Balgobind disputes arose between Mangal 
Das and another as to succession. In 1872, 


(14) (1896)1 Oh. 726, (734); 74 L T228; 65 LJ Ch. 
466; 44 WR 612, 
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Mangal Das purporting to act as the pro- 
prietor executed a mortgage in favour of 
one Mohesh Lal and a partof the consider- 
ation for the mortgage was utilized in dis- 
charging the prior mortgage in favour of 
Lachminarain. Their Lordships of the 
Judicial Committee after citing the rale in 
Adams v. Angell (11), as enunciated by 
Jesse] M. R. proceeded to apply the said 


rule inthe following words: 

“Applying that rule to the present case, it must 
be presumed, in the absence of any expression of in- 
tention to the contrary, that Mangal, who when he 
borrowed the money to pay off Lachminarain’s mort- 
gage. claimed to be the owner of the estate, and was 
stated on the face of the bond to be so, intended 
that the money should be applied in paying off that 
mortgage, and in extinguishing the charge, there 
being no intermediate encumbrance. Although the 
money was paid by the plaintiff's gumastha to Lach- 
minarain’s estate, it was paid with money borrowed 
from the plaintiff by Mangal, and for which Mangal 
was liabletohim. The mortgage was therefore paid 
off by Mangal and not by the plaintiff,” 


‘It will be seen that Mangal was treated 
as theowner in fee and the amount bor- 
rowed by him and paid in discharge of 
the prior mortgage was treated as money 
paid by the owner in fee. Though the 
money was expressly borrowed for the pur- 
pose of paying off the prior mortgage, their 
Lordships negatived the right of subroga- 
tion. The principle is this, that money 
received in consideration of a mortgage or 
sale of a property will be the property 
of the mortgagor or a vendor. Prima facie 
therefore the money that goes in discharge 
of the prior mortgage will be the money 
of the mortgagor or the vendor and there» 
fore it will be payment by the owner in 
fee. Though in that case it was paid 
py Mohesh Lal the mortgagee's gumastha, 
still their Lordships observed that the 
mortgage was paid by Mangal and not 
by Mohesh Lal. Their Lordships remarked 
that as there was no intermediate encum- 
brance, the charge must be deemed to be 
extinguished and they declined to raise an 
equity in favour of Mohesh Lal, In order 
to have this equity there must be ade- 
claration of his intention and in the absence 
of such a declaration for keeping it alive, 
their Lordships observed that it was extin- 
guished. Ishall now take Gokaldas Gopal- 
dass v, Puranmal Premsukhdas (7), and see 
how the rule was applied. In that case a 
person in execution of a money decree pur- 
chased in Court auction a certain property 
which was admittedly subject to more than 
one mortgage. As purchaser of the equity 
of redemption, after the purchase he dis- 
charged the first mortgage and was held 
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entitled tothe right of subrogation in res- 
pect thereof against the later mortgage. 
After referring to Adams v. Angell (11), and. 
Toulmin v. Steere (12). Sir Richard Couch 
formulates the question thus and answers It: 

“The obvious question to ask in the interests of 
justice, equity and good conscience is, what was 
the intention of the party paying off the charge? 
He had a right to extinguish if anda right to 
keep it alive. What was his intention? If there 
is no express evidenceof it, what intention should 
be ascribed to him? In the familar instance of 
a tenant for life paying off a charge upon the in- 
heritance, he is assumed, in the absence of evi- 
dence to the contrary, to have intended to keep 
the charge alive. It cannot signify whether the 
division of interests in the property is by way of 
life estate and remainder or by way of successive 
charges. In each case it may be for the advantage 
of the owner of a partial interest to keep on foot a 
charge upon the corpus which he has paid.” 

Their Lordships therefore treated the 
case of a purchaser of an equity of redemp- 
tion in exactly the same position as a iif 
tenant, that is,a person having an existing 
interest in the property and discharging 4 
prior mortgage by reason of such an exist- 
ing interest and not being under a personal 
liability to pay the charge or being uader 
a contractual liability to pay the encum- 
brance. The expression “the owner of a 
partial interest’ would take in the case of 
a second and every subsequent mortgagee. 
The money that is paid by the second 
mortgagee or the purchaser in such a case 
would be his own money and cannot in any 
sense be considered to be the money of the 
mortgagor because the money is paid as 
owner of an existing interest, f. e., the 
purchaser as owner of equity of redemtion. 
Where a mortgagor mortgages or sells a 
property for discharging a subsisting 
mortgage, whether the mortgagor discharges 
by receiving the money or the mortgagee 
or vendee discharges by covenanting to do 
so retaining the consideration money for 
the mortgage or sale, it will in either case 
be a discharge by the mortgagor. Where 
the mortgagee or vendee covenants with the 
mortgagor to discharge a particular incum- 
brance, he assumes the duty of the mort- 
gagor. Prima facie therefore as stated by 
Jones in his book on ‘Mortgages’, s. 258, 
«if the money be paid by one who has assumed 
the duty of paying the debt, either by contract 
with the mortgagor or with those who may have 
succeeded to his rights, this must be taken as 
regards other subsequent interests, as a payment, 


and 

“as the payment was in pursuance of his agreement 
it may be regarded as made with the mortgagor's 
money: (s, 864.” 


In dealing with the case of a mortgagee 
who purchases an equity of redemption, 
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Vice Chancellor Hall in Adams v, Angell 
(11) states the principle thus (at p. 642*) : 

“A mortgagee who purchases an equity of redemp- 
tion from a vendor liable to pay the mortgage 
debt, ought, it would seem, in the absence of con- 
tract to the contrary, ordinarily to be considered 
as giving up his claim as creditor against the 
estate, and not merely his personal remedy against 
mortgagor. The parties can well arrange to the 
contrary, but not doing so, it seems reasonable 
that the debt satisfied for one purpose should be 
deemed satisfied for all purposes. That this 
involves a second mortgagee being placed in a 
better position than he previously was, does not 
seem to me to affect the question, Indeed the 
improved position of the second mortgagee would 
seem after allto be only consistent with this con- 
tract, if such contract be considered (as it reasonably 
may be) to have been a contract that he should 
have a security on the property, but subject to a 
prior charge so long as the creditor having that 
charge remained unpaid.” 

It will be seen from this passage that it 
is open to the parties to arrange to the 
contrary, Of course, where no such arrange 
ment is made, the English Law modified 
the rule in Toulmin v. Steere (12) where 
a person advancing the money had no notice 
of an intermediate encumbrance or other 
circumstances which would raise equity 
in his favour. Even in such cases where 
from tke terms of the mortgage deed or 
purchase deed it is clear that the intention 
to keep alive a charge is inconsistent with 
the real intention of the parties it would 
not be kept alive because the mortgagee or 
purchaser finds it would have been better 
for him to have kept the charge alive. 
(Vide the observations of Lindiey, L, J,, in 
Liquidation Estates Purchase Company v. 
Willoughby (14) at p. 734T.) Mohesh Lal v. 
Bawan Das (6) illustrates this rule very 
clearly. That case- was one in which the 
mortgagee had not an existing interest but 
acquired an interest in consideration of 
certain money paid to the mortgagor and 
prima facie the money so paid to the morte 
gagor would be the money of the mortgagor 
with which the prior mortgage would have 
been redeemed. Both these cases _ illust- 
rate the distinction between the case of a 
person having an existing interest and the 
case of a person acquiring an interest. As 
I said, these cases arose before the T. P, 
Act was enacted, 

Now let us see how the matter stood 
under the Act. Sections 74 and 75 of the 
Act enacted that every second or subse- 
quent mortgagee on discharging a prior 
mortgage will be entitled to all his rights. 
The sections gave effect to the recognition 
of the principle that a person having an 

*Page of (1877) 5 Oh.—-| Ed.] 
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existing interest and not being: under 
personal or contractual liability to pay an 
encumbrance is entitled to be subrogated to 
the rights ofa prior encumbrance which is 
discharged. Section 95 provides for the case 
of a co-mortgagor, Section 101 provides for 
the case of a union of interests, that is the 
case of an incumbrancer becoming owner of 
the property. It was applied also to the case 
of a purchaser of equity of redemption dis- 
charging a prior encumbrance, It will be 
seen from the language of s. 74 that it is. 
a statutary right and the Oourts do not go 
into the question whether it was for the 
benefit of the subsequent mortgagee to keep — 
the prior mortgage alive or not; the pre- 
sumption which was automatically raised 
in such cases in England was recognized as. 
a statutory right. In the case of a person 
who advances money for the purpose of 
paying off a mortgage and takes a mort» 
gage or sale, the principle would be that 
prima facie the the prior mortgage is dis- ` 
charged unless there is an agreement that 
it should be kept alive or the mortgagee or 
the vendee shows that there is some reason 
for presuming or implying such an agree= 
ment in his favour as the subsistence of an 
intermediate Incumbrance, that is, the onus. 
is on him to proveit. The presumption and 
onus are not the same asin the two classes: 
of cases, that Js, in the case where a person 
having an exisiting interest discharges a 
prior mortgage and a person acquiring an 
interest discharges a mortgage. The result 
of the case law in regard to presumption 
and onus in cases where a charge is not dis- 
charged by a mortgagor and in the absence 
of an expression cf intention or an express 
agreement to have the charge kept alive 
may be summarised thus : 


(1) If a charge is paid off by a tenant 
for life, he retains the benefit of it against 
the inheritance. The presumption is that 
he intends to keep it alive. Adams v. 
Angell (11), In re Tasker and Sons Ltd., 
Hoare v. Tasker and Sons Ltd. (15) at 
p. 602. The burden of proof is upon those 
who allege that in paying off the charge he 
intended to exonerate the estate. Purrel v. 
Earl of Egremont (16) at p. 232. This is 
irrespective of any existence of an inter- 
mediate encumbarance. Jones Vv. Morgam 
(17) and Walker v. Symonds (18). 


(15) (1905) 2 Ch. 587, (602); 74 L J Oh. 643; 93L 
T 195; 21 T LR 736; 54 W R 65; 12 Manson 302, 
a? (1844) 7 Beav. 205, (232); 13 L J Oh. 209; 8 Jur. 

7 


(17) 28E R 1088, 
(18) 36 E R 784. 
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(2) Where a second or a subsequent 
mortgagee discharges a first or prior mort- 
gage, the same presumption and onus are 
raised as in the case of a tenant for life. 
As the Privy Council remaks in Gokuldass 
Gopaldass v. Puranmal Premsukhdas (7) at 
p. 1046*, 


“it cannot signify whether the division of inter- 


ests in the property is by way of life estate and ` 


remainder or by way of successive charges (Sec- 
tion 74, T. P. Act).” 


It would seem that the Privy Council 
applied the principle applicable to cases 
coming under this class to the case of a 
purchaser of an equity of redemption dis- 
charging a mortgage apparently on the 
ground that the charge was by an owner 
of an existing interest: Gokuldass Gopal- 
dass v.Puranmal Premsukhdas (7). It ap- 
pears to me that it would more appropria- 
tely come under the next class of cases. 

(3) Where the owner of an estate in fee 
pays off a charge, the presumption is the 
other way. Equity would in the absence of 
any declaration of his intention destroy it, 
but if there was a reason for keeping it 
alive euch as the existence of another encum- 
brance, equity would not destroyit. Adams 
v. Angell (11) at p. 645T; also In re Tasker 
and Sons Ltd., Hoare y. and Sons Ltd. (15) 
at p. 602+. As the learned Editor of the 
Article on ‘Mortgages’ in Hatlsham’s edition 
of Halsbury’s Laws of England, Vol. 23, 
points out in the footnote at 516 : 

“When a tenant in fee simply pays off a charge, 
the original presumption is in favour of merger. 
Where under the circumstances it is for his ad- 
vantage to keep the charge alive, there may bea 
rebutting presumption which prevents merger.’ 

Take the case of a person who becomes 
entitled to an equity of redemption by 
descent or devise. If he pays the charge 
created by his predecessor, the presump- 
tion is merger but he can keep it alive or if 
there is an intermediate incumbrance or 
other circumstances which will have to be 
proved, a rebutting presumption will be 
made in his favour, Vide the observations 
of Sir John Romily in Davies v. Barret 
(19) at p, 397, the case of an heir dis- 
charging an encumbrance created by his 
predecessor. The onus of proving such cir- 
cumstances is on him, though admission of 
them might dispense with proof in some 
cases. Under this category, in my opinion, 
would come the case also of a purchaser of 
an equity of redemption discharging a mort= 


(19) (1852) 14 Beav. 542; 51 E R 394 (397). 


*Page of 10 O—[Fd.] = 
tPage of (1877) 5 Oh. D.—[Ed.] 
tPage of (1905) 2 Oh.—[Hd.| 
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gage. The presumption would be merger 
but where there is an expression of an in- 
tention or an intermediate encumbrance or 
such a continuance would be for his benefit, 
a rebutting presumption will be made in 
his favour. This is the rule embodied in 
s, 101, T, P. Act, before the Amendment. 

(4) Where a person advances money to - 
discharge a mortgage and takes a mortgage 
or sale, the presumption is that the moart- 
gage is extinguished. But if it is shown 
that there is au intermediate encumbrance 
or other circumstances which raise equity 
in his favour, the presumption shifts or is 
rebutted and an agreement with the bore 
rower that the mortgage was to be kept 
alive is presumed or implied. The agree- 
ment is often implied from such circum- 
stances as an arrangement with the 
mortgagor that after thedischarge of the 
mortgage the mortgage deed should be 
surrendered to himand a new document 
would be executed in his favour or a sale free 
from encumbrance. Vide Dinobandhu Shaw 
v. Jogmaya Dasi (8) and Mohammad Ibra- 
him Hossain Khan v. Ambika Pershad 
Singh (9). The onus ison him to prove 
them, Purnamal Chund v. Venkata Sub- 
barayala (20) at p. 487. Where there is no 
intermediate incumbrace or any other 
circumstances which would raise an equity 
in his favour, the original presumption 
that the mortgage is extinguished will not 
give placeto a rebutting presumption 
in his favour and the onus ison him to prove 
that there was an express agreement to 
keep the mortgage slive. This principle 
is exemplified by the cases in Mohesh Lal 
v. Bawan Das (6) and Sundaramayya Vv. 
Mumma Reddi (21). 


(5) Where one advances money to an- 
other for paying cff a mortgage without 
stipulating forany security, the presump- 
tion is thatthe mortgage is discharged 
unless by an agreement with the borrower 
he is subrogated to the mortgage security, 
Ram Tuhul Singh v. Biseswar Lall (22), 
The rule in English Law appears to be 
different, vide Cracknell v. Janson (23) 
at p. 18 which appears to treat him as 
an equitable transferee of the debt. 
Whether it is a caseof an original pree 
sumption asin(l1) and (2) or a case of 
rebutting presumpticn as in (3) and (4).. 


(20) 20 M 486, (487); 7M L J 198. 

(21) 21 M L J 180; 9 Ind. Cas. 189; 9M LT 258. 

(22) 21 A 131; 23 W R 305; 3 Sar. 447; 15 Beng. L 
R 208; 8 Butber. 136 (P O). 


i (23) (1879) 11 Oh. D 1, (18; 40L T 640,27 W R 
l. 
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the theory on which the presumption and 
onus are rested is that an intention in 
favour ofa gift will not be presumed. 
Vide the observations of Fletcher Moulton 
L, J. in Manks v. Whitely (24) at p. 764. 
This judgment was upheld in Whitely v. 
Delancy (25). Both Dinobandhu Shaw v. 
Jogmaya Dasi (8) and Mohammad Ibrahim 
Hussain Khan v, Ambika Pershad Singh 
(9) are cases of mortgages and not pur- 
‘chases. In Dinobandhu Shaw v. Jogmaya 
Dasi (8). one Mustafi advanced a sum 
of Rs. 40,000 for the purpose of discharging 
‘two prior mortgages. The mortgages 
were discharged with the amount. A 
-question arose whether the mortgage in 
favour of Mustafi had priority over an 
‘attachment of property which came into 
‘effect before the date of the mortgage. 
Their Lordships from the nature. of the 
transaction inferred an agreement that 
the mortgages intended to be discharged 
‘should be kept alive. After referring 
‘to Gokuldass Gopaldass v. Puranmal 
.Premsukhdus (7) they remarked thus: 
“Here the mortgagor was paying off his own 


debts, but he was doing so for the benefit of 
a and in performance of the agreement with 

Therefore their Lordships recognized 
that though the money would prima facie 
‘become the money. of the mortgagor as in 
-Mohesh Lal v. Bawan Das (8) as the money 
was paid in performance of an agreement 
with the mortgagee, it should be kept alive. 
This their Lordships inferred from the 
“fact that it was intended that the mortgagee 
‘should have an unencumbered property 
and the charge in his favour should have 
priority over all other charges. It would 
have been very easy for their Lordships 
‘to apply the rule under 5.74, T.P. Act, 
by treating Mustafi as a second mortgagee; 
‘but they would not apply that section 
because that section was intended to relate 
-only to a person having an existing interest 
in the property and discharging a prior 
‘mortgage out of his own money without 
being under a stipulation with the morte 
-Sagor fo discharge itfrom and out of the 
consideration money for his mortgage. 
Therefore the distinction between a person 
having an existing right andthe person 
acquiring an interest was kept in view by 
their Lordships of the Privy Council 
Again, in Mohammad Ibrahim Hossain 
Khan v. Ambika Pershad Singh (9} there 


i (29 (1912) 1 Oh. 735, (764); 81 L J Oh. 457; 103 L 


(25) (1914) A O 132; 83 L J Oh. 349; 110 L T 434; 
-58 SJ 218; 51 Sc. L R855. 
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wasa Mortgagein favour of one Alfan 
on February 17,1888 wbich was effected 
for the purpose of discharging a zarpeshgi 
debt dated November 20, 1874. Their 
Lordships gave the benefit of subrogation 
to Alfan in respect of the zarpeshgi deed 
dated November 20, 1884, by inferring 
an agreement that that mortgage should 


be kept alive. At p. 554* this is what 
their Lordships observe : 
“The Rs. 12,000 lent by Mst. Alfan were in ac- 


cordance with the agreement between Met. Alfan 
and Kishan Kumar Singh applied in paying off the 
garpeshgi debt. that on payment of that 
zarpeshgi deed of November 20,1874 was handed 
over to Mst. Alfan, and that Mst. Alfan, when 
she lent her Rs. 12,000 intended to keep alive for 
her benefit and protection the charge which had 
pon I by the garpeshgt deed of November 20, 
After referring to Mohesh Lalv. Bawan 
Das (6) and Gokuldas Gopaldass v. Puran- 
mal Premsukhdas (7) they observe that 
applying the rule of justice, equity and 
good conscience, the charge was kept alive. 
It is also significant that their Lordships 
did not apply s. 74,T. P. Act, but invoked 
the principle of equity, thus again illus- 
trating the distinction between a person 
having anexisting interest and a person 
acquiring an interest, 

This principle was again illustrated in 
Jagmohan Das v. Jugal Kishore (10), where 
in respect of half of the purchase money 
their Lordships did not give the benefit of 
subrogation by implying an agreement 
because there was no intermediate encum- 
branca. Mulla does recognize that Din- 
obandhu Shaw v. Jogmaya Dasi (8) and 
Mohammad Ibrahim Hossain Khan v. 
Ambika Pershad Singh (9), Calcutta cases, 
were based on conventional subrogation 
and that s.74,T.P. Act, would not apply 
to cases where a person is under a con- 
tractual liability to discharge a mortgage. 

In order therefore to avoid questions of 
intention and onus being gone into by 
Courts and with a view to place the right 
of subrogation on a statutory basis the 
Lagislature enacted s. 92, T. P. Aci. As 
remarked by Mulla, s. 92 (7) deals with 
the case of a person having an existing 
interest and s. 92 (iit) deals with the case 
where under the previous state of the law 
the right of subrogation was invoked on 
the doctrine of coaventional subrogation. 
This follows from the plain language of the 
section and there is very good reason why 
the Legislature adopted this view. In the 
case of a person having an existing interest ~ 
thers is no need to resort to any agreemeny 
- *Page 0f 39 O.—[Ed] nnn 


debtthe - 
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express or implied and s. 74, T. P. Act, 
before the amendment gave partial recogni- 
tion in favour of second and subsequent 
mortgagees and s. 92 (i) only extended the 
said principle. In other cases the Oourt 
had to go into questions of intention in 
certain cases coming to the conclusion that 
there was an intention to keep the mort- 
gage alive and in certain other cases that 
there was no such intention. The Legisla- 
ture therefore enacted the rule ins. 92 (tit) 
as it is always open to a person who ade 
vances money to enter into an agreement, 
I do not see any injustice in enacting such 
a rule. The Legislature does give the 
benefit of the principle of subrogation even 
in such cases but the Legislature requires 
that the person intended to take advantage 
of the benefit must comply with certein 
requirements, the requirements being a 
registered instrument for keeing alive the 
prior mortgage which can always be done 
even by the very transaction—sale or mort- 
gage—under which the money was advanced 
by making a declaration that it was agreed 
between the parties that the prior mortgage 
was intended to be kept alive. 

It is contended by Mr. Satyanarayana Rao 
that the words in cl, (iit), “a person who 
has advanced money to a mortgagor, money 
with which the mortgage has been redeem- 
ed” are only intended to cover the case 
of a person who merely lends money withe 
out stipulating for any security as sucha 
person cannot in law-acquire any right of 
subrogation but for the statutory provision. 
There is no warrant for placing such a 
narrow construction. The words are wide 
enough to cover the case of a mortgagee or 
a vendee who advances money in consider- 
tion of a mortgage or sale. All that the 
section requires is that money must have 
been received by the mortgagor from the 
person who advances it and with which the 
mortgage must have been redeemed. What 
is contemplated by the section is the 
receipt of money by a mortgagor for the 
discharge of a mortgage and the redemption 
of such a mortgage with that money. The 
money may have been received by the mort- 
gagor either by raising a loan by a more 
personal security or by a transfer of the 
mortgaged property by way of a mortgage 
or sale. In such cases the money with 
which the mortgage is redeemed will be the 
money of the mortgagor obtained by him 
in any of the modes indicated above. Prima 
facie therefore the redemption of the mort- 
gage being with the mortgagor's money 
the mortgage is discharged. But as and 
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by way of equity an agreement was inferred 
in cases where there is no express agree- 
ment for keeping the mortgage alive. As 
the inference of such an intention is depen- 
dent upon a number of circumstances and 
to avoid Courts going into them el, (iti), 
was enacted to confer a statutory right in 
such cases provided the person seeking the 
benefit of it fulfils the conditions mentioned 
in the section. .I am therefore of the 
opinion that ‘the vendees in this case not 
having obtained a registered agreement 
stipulating that they should be subrogated 
to the rights of the mortgage which they 
have discharged they are not entitled to 
set up any claim of priority over the plaine 
tiff's mortgage. [n the result the appeal 
fails and is dismissed with costs. 


Newsam, J.—This was a suit on a mort: 
gage dated October 3, 1925, executed by 2 
Hindu father and his four major sons. 
Defendants Nos. 6 and 7 purchased seven 
items of the hypotheca on November 2, 
1933. The sale of these items to defends 
ants Nos,6 and 7 was expressly stated to 
be in order to avoid a sale in execution of 
a decree based ona prior mortgage of the 
Same property dated August 1914. The 
question is whether defendants Nos. 6 and 7 
are by virtue of their purchase subrogated 
to the rights of the mortgagee whose morte 
gage was redeemed with their money. 
The Court below has answered this question 
in the negative. The law to be applied 
is admittedly to be found in ss. 91 and 92, 
T. P. Act. In order to be subrogated to 
the rights of a mortgagee whose mortgage 
you redeem you must be either (a) a pers 
son entitled to sue for redemption (cl. (2) 
of s. 92), or (b) a person who has advanced 
money to a mortgegor for redeeming & 
mortgage and a person who has contracted 
for subrogation with the mortgagor by a 
registered instrument (cl. (iii) of s 92). 
Section 91 tells us who are persons entitled 
to sue for redemption. The mortgagor, of 
course, but the equitable doctrine of sub- 
rogation obviously does not apply to 
mortgagors. Persons entitled to institute a 
suit for redemption fall into three classes 
only ; (1) any person who has an interest 
in or charge upon the property mortgaged 
or an interest in or charge upon the right 
to redeem ; (2) any surety for payment of 
the mortgage debt or a part thereof; (3) 
any creditor of the mortgagor who in a 
suit for administration of his estate has 
obtained a decree for sale of the mortgaged 
property. Excluding the mortgagor, this 
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is an exhaustive list of the persons entitled 
to sue for redemption. 

The question is whether defendants Nos. 6 
and 7 fall into one or other of these cate= 
gories. The answer is that they obviously 
donot. They were not persons entitled to 
sue for redemption when they purchased 
property burdened with a mortgage debt, 
They did not therefore by their purchase 
redeem" a mortgage. Since they were not 
persons entitled to sue for redemption, 
their purchase cannot be deemed in equity 
to be a redemption, That is the principle 
_daid down in the first clause of 6.92 A 
rule of equity has been given statutory 
recognition, and it has been strictly con- 
fined and limited to persons entitled to sue 
for redemption. A person not entitled to 
sue for redemption who purchases property, 
subject to mortgage becomes ipso facto 
a person entitled to sue for redemption 


which is the very reverse of saying that he. 


is subrogated, to the rights of the mort- 
gagee. A person not entitled to sue for 
redemption who buys mortgaged property 
(2. € advances money to the mortgagor 
with which the mortgage is redeemed) may 
however contract with the mortgagor for the 
right to be subrogated to the mortgagee 
whose mortgage has been redeemed. But 
the contract must be in writing and regis- 
tered. That is the gist of cl. (iii) of s. 92. 
Jt is an eXtension of the principle caveat 
emptor. A would-be purchaser of pro- 
perty subject to more than one mortgage 
must protect himself by a registered in- 
strument. He must contract with the morte 
gagor for discharge of the prior mortgagee 
or mortgages and for the rights of the. prior 
mortgagee or: mortgagees, and he can only 
do so bya registered instrument. Where 
a statute is as clear as ss. 91 and 92 are, 
authority is strictly speaking superfluous. 
The state of the law on the subject of 
subrogation before the Amending Act (XX 
of 1923) is a matter of academic interest, 
but as a matier of fact the Amending Act 
mérely gave effect to a simple rule of 
equity the application of which to the 
Varicus classes of persons who claimed its 
benefits was difficult, The application of 
this rule of equity has now been placed on 
a statutory and easily intelligible basis. 
The rule has been defined and the persons 
to whom the rule is applicable have been 
classified. Conflict of opinion has been 
. Clarified and stilled. 

I agree with my learned brother that this 
` appeal fails and must be dismissed with 
costs. The decree that we pass herein will 
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be without prejudice to the right of the 
mortgagors and the purchasers of the equity. 
of redemption to claim any relief under the 
Mad. Agriculturists’ Relief Act. The applis 
cation that has been fled here for this 
purpose will be remitted to the lower Court 
for being dealt with on its meritg. The 
memorsndum of cross-objections is dise 
missed. No costs. 


N.-D. Appeal dismissed. 
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Limitation Act (IX of 1908), Arts. 60, 59, 57— 
“Loan,” and “deposit payable on demand,” distinction 
between—Held, that amounts paid by R to A was 
not loan but deposit payable on demandand Art. 60 
and not Arts. 59 or 57 applied to suit. 

The terms, “a loan” and "a deposit payable on 
demand” are not mutually exclusive. A deposit of 
money is not confined to a bailment of specific 
currency to be returned in specie. As in the case 
of a deposit with a banker it does not necessarily 
involve the creation of a trust, but may involve 
only the creation of the relation of debtor and 
creditor, a loan under conditions. The distinction 
which ig perhaps the most obvious is that the 
deposit not fora fixed term does not to impose an 
immediate obligation on the depositee to seek out 
the depositor and repay him. He is to keep the 
money till asked for it. A demand by the depositor 
would, therefore, be a normal condition of the 
obligation of the depositee to repay.” 162 Ind. Oas, 
454 (1), referred to. 

One R was a minor when his father died and, 
relied very much on A subsequently, He had claims 
against certain firms of which his father had been a 
partner, and he recovered certain amounts from 
them from time to time with the help of A and 
handed them over to A who put them into his bank 
account and credited them to R. The evidence showed 
that whenever A paid any of these moneys to R it was 
because R had asked for them. Therewas nothing 
in the evidence tosguggest that A ever “sought out’? 
R to repay him: 

Held, that this was not a case disclosing any 
duty on the bailee of the moneys to seek out his 
bailor and repay him, but only a duty to repay if 
and when the bailor requested repayment. ‘These 
bailments being deposits, the suit by R to 
recover the amounts on A’s failureto pay them on 
demsnd was governed by Art. 60, Lim, Act 
and not by Arts, 59 or 57. 


Sir T., Strangman, K. C. and Mr. R. Ke 
Handoo, for the Appellant. 

Messrs. C. S. Rewcastle, K. C. and S. P. 
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Sir Phillip Macdonell.—This is an ap- 
peal from a decision of the High Court of 
Bombay in its Appellate Jurisdiction, given 
in favour of the plaintiff respondent, and 
reversing a judgment of the Original Side 
of that Court which judgment had dismissed 
the plaintiff-respondent’s acticn to recover 
Various sums of money bailed by him to 
the defendant-appellant between the 
years 1923 and 1928. 

The only question for determination in 
this appeal is whether the respondent as 
Plaintiff brought this action within time or 
whether his claim is barred under the Indian 
Lim. Act, No. IX of 1908, and the answer 
to this question depends on what was the 
character of the bailment under which the 
plaintiff handed over and the defendant 
received these sums of money. If by that 
bailment the respondent must claim these 
sums cf money as “money payable for money 
lent,” Art. 57 of the Lim, Act, or as “money 
lent under an agreement that it shall be 
payable on demand,” Art.59 of the Lim. 
Act, then and in each case the period of 
limitation would be three years commenc- 
ing from the date when the loan was made, 
and Apzil 14, 1932, when the present action 
was brought, will admittedly have been 
more than three years after the last of such 
loans was made, consequently the action 
would fail. If, however, by that bailment 
the respondent could claim these sums of 
money as “money deposited under an agrees 
ment that it shall be payable on demand, 
including money of a customer in the hands 
of his banker so payable,” Art. 60 of the 
Lim. Act, then the period of limitation 
would ‘be three years commencing from the 
date when demand for these sums of money 
was made and this action was admittedly 
brought within three years after such 
demand bythe respondent. The question 
has then to be determined whether he bailed 
these moneys to the appellant as a loan or 
as a deposit, 


The authority ruling such a question is 
to be found in the judgment of the Board 
delivered by Lord Atkinin Nawal Major 
Sir Mohammad Akbar Khan v. Attar Singh 
{1) as follows :— 

"Was this then a loan or, was it a deposit pay- 
able on demand? It should be remembered that the 
two terms are not mutually exclusive. <A deposit 
of money is not confined to a bailment of specific 


(1) 63 I A279 (288); 162Ind. Cag. 454; 1936 O L 
R301; 8 RP O 274; AI R1936 P O171;2 BR 
588; 44L W 23; 40 O W N 997: '1936) M W 
660;17P L T 513; 38 Bom LR 739;63 OL J 54 
(1936) A L J 986; 17 557; 7L M LJ 712; 38 PL 
1006; 1936 A LR 479(P O). 
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currency to be returned in specie. As in the case 
of a deposit with a banker it does not necessarily 
inyolve the creation of a trust, but may involve 
only the creation of the relation of debtor ard 
creditor, a loan under conditions, T'he distinction 
which is perhaps the most obvious is that the 
deposit not fora fixed term does not seem to 
impose an immediate obligation on the depositee to 
seek out the depositor and repay him. He is to 
keep the money till asked for it. A demand by 
the depositor would, therefore seem to be a 
normal condition of the obligation of the depositee 
to repay.” 

The trial Court concluded that the res- 
pondent handed these moneys to the appel- 
lant not as a deposit but asa loan, but 
founded this decision principally on its ins 
ability to accept the evidence of the rese 
pondent where in conflict with that of the 
appellant, and nowkere applied the test laid 
down in the case just cited, so as to ase 
certain whether on the admitted facts in the 
case there was an obligation on the appel- 
lant to “seek out” the respondent and repay 
him, or whether he was to keep the moneys 
till the respondent asked for them. ‘The 
Appellate Court, however, held that on those 
admitted facts the respondent bailed these 
sums tothe appellant as a deposit for safe 
custody, and their Lordhips apprehend that 
this is the correct inference to draw from 
them. 

The admitted material facts are these. 
The respondent lost his father in 1920 
when of the age of 15. Thereafter he seems 
to have relied very much on the appellant 
and he married in 1922 a connection by 
marriage of the appellant. He had claims 
against certain firms of which his father had 
been a partner, and he made an agreement 
with the appellant that the latter should 
help him in litigation that might be necese 
sary to enforce those claims, giving him a 
power-of-attorney for that purpose. The 
appellant did so help him, and under threat 
of action the partners of the respondent's 
deceased father paid up the sum of 
Rs. 1,30,000 in August, 1923. The appel- 
Jant gives tte story of what happened when 
this sum was paid, as follows :— 

“I and plaintiff took the money to my father 
at the pedhi and he told us to credit the sum in 
the account of the appellant’s firm.’ ‘Under my 
father’s instructions we put the money in the bank, 
---Plaintiff said to my father in my presence that the 
firm should keep the moneys at the pedht but my 
father said that the amount was large and should be 
credited in the firm's account with the bank. 


So far as I remember nothing more was said by 
anyone.” 


The evidence shows that each other sum 
subsequently handed by the respondent to 
the appellant was treated in the same 
way, namely, handed to the appellant and 


. dent received 


* 
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Placed by him in his bank account, and for 
the appeljant it was conceded in argument 
that ‘each of these subsequent moneys was 
handed over by the respondent and receiv- 
ed by the appellant on the same terms as 
the Rs. 1,30,000. Theappellant’s evidence 
a3 to the bailment of that sum is strongly in 
favour of if being a deposit for safe custody 
and not a loan. The respondent and the 
appellant had numerous transactions dur- 
ing these years. The appellant had ad- 
vanced sums tothe respondent for mains 
tenance and for litigation, and the respone 
sums of considerable size 
from rents of properties and from persons 
who had owed money to his father, and all 
of these he seems to have paid over to the 
appellant who put them into his bank 
account and credited them to the respon- 
dent, Whenever the appellant paid any of 
these mcneys to the respondent, it was, 
according to the appellant’s own evidence, 
because the respondent had asked for 
them. There is nothing in the evidence to 
suggest that the appellant ever “sought 
out” the respondent to repay him, it was 
always the respondent who made request 
of the appellant. The Appellate Court 
noted the total absence, on the admitted 
facts of features one or more of which it 
would have expected to be present, had these 
bailments or any of them been a lcan, the 
absence, namely, of any security forthe alə 
leged loans, of any receipt in writing, of any 
promissory note, or of any agreement as to 
what rate of interest the loan was to carry. If 
any one of these bailments had been a loan 
it would have been reasonable to expect 
it to be attended by one or other of these 
things. The course of dealing between the 
parties was thatthe appellant was acting 
very muchas banker for the respondent, 
he received for safe custody whatever 
moneys the respondent wished to hand 
over to him, and he paid those moneys to 
the respondent only when the respondent 
asked him for them; there is no suggestion 
either in the appellant’s evidence or in the 


-unchallenged portion of the evidence of the 


respondent, that the appellant was under 
any duty to “seek out” the respondent to 
repay him. 

On this view of the case it is unnecessary 
to consider the questions mainly discussed 
by the Court of trial, such as the signifi- 


‘cance ofthe appellant having destroyed 


the books of account which recorded these 
bailments, or the difficulty of believing 
the respondent where his evidence con- 
flicted withthat of the appellant; he may 
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well have been an undependable witness 
even tothe invention in places of false 
stories to get out of difficulties. The ad- 
mitted facts bring the case within the test 
laid down inthe judgment of the Board 
that has been quoted from, This was not 
a case disclosing any duty on the bailee 
of the moneys to seek out his ‘bailor and 
repay him, butonly a duty to repay if 
and when the bailor requested repayment. 
These bailments being deposits, the respons 
dent brought his action within the time 
allowed by the Lim. Act, No. IX of 1908, 
and must succeed. 

For these reasons their Lordships are of 
opinion that this appeal fails and must be 
dismissed, the respondent to have the 
costs of the same, and they will humbly 
advise His Majesty accordingly. 


Appeal dismissed. 


8, 
Solicitors for the Appellant :—Messrs, 


T, L. Wilson & Co. 
Solicitors for the Respondent :—Messrs. 
Barrow Rogers & Nevill. . 


RANGOON HIGH COURT 
First Appeal No, 83 of 1939 
December 22, 1939 
MOSELY AND SHARPE, JJ, 
T. R.M. RAMASWAMY OHETTYAR—- 
ÅPPELLANT 


Versus 
M. M. K. KUTTAIN CHETTYAR anp 
ANOTHER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
Tr, 49 (2), 66—Partner’s interest—Meaning of— 
Order inserting judgment-debtor's claim in procla- 
mation for saie—Legality of, when the claim is dig- 
puted—A ppeal—Interlocutory order by consent, whe- 
ther appealable. 

Rule 49 (2) of O. XXI, Oivil P. O., charges the 
interest of the partner in the partnership property 
and profits. The partner’s interest is his right to 
participate inthe net assets of the firm, that is in 
the value or proceeds of the assets less the liabili- 
ties tothird parties and not less any liability to 
himself, for, any liability to himself only increases 
his interest in the property at the expense of other 
partners. An advance is but an item in the part- 
nership account. The Court charges and orders the 
sale of whatever the partner isentitled tofrom the 
partnership business as between that partner and 
the other partners, as if on dissolution of the firm. 
Rustomjèt v. Purshotomdas (1), referred to. 

An order inserting the judgment-debtor’s claim 
in the proclamation of sale is contrary to law if the 
claim is disputed. 134 Ind. Oas, 746 (3), referred 
to 


A decree by consent is not appealable but an in- 
terlocutory order passed by consent may be appeal- 
able under certain circumstances, 125 Ind. Oas. 
697 (2), relied on. 
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F. A. against an order of the District 
Court, Bassein, dated June 2 and 5, 1939. 


Mr. P. K. Basu, for the Appellant. 
Messrs. K. C. Sanyal and F, S. Doctor, 
for Respondents Nos. 1 and 2 respectively. 


Mosely, J—This is an appeal from an 
order of June 2, 1939 passed in execution, 
and from an order of June 5, allowing a 
claim by the judgment-debtor to be added 
to the sale proclamation. In the alterna- 
tive it is prayed that the appeal be trated as 
an application in revision if it be held 
that no appeal lies. The appellant, T, R. 
M. Ramaswami Ohettyar, is a decree- 
holder in another execution case against 
the same defendant. Respondent No. 1, M. 
M. K, Kuttayan Chettyar, is a partner in 
the M. K. Firm. He has a fourteen anna 
share init, and Narayan, another partner, 
has atwo auna share, Respondent No. 2, 
V. E. R. M. K. Obettyar, obtained a 
decree in the execution case now under 
appeal against respondent No. 1 personally, 
on which the amount outstanding is 
Rs. 21,386-0-7 and costs and subsequent 
costs and interest (unascertained). T. R. 
M. Chettyar’s decree was also against 
respondent No, 1 personally, and was for 
some Rs. 10,000. Respondent No. 2, V. E. 
R. M. K. Ohettyar, obained a charging 
order under O. XXI, r. 49, sub-r. (2), charg- 
ing the interest of defendant No. 1 in the 
M. K, Firm, in the partnership property and 
profits with payment of the amount due 
under the decree, The appellant T. R. 
M. Ramaswami Chettyar, applied for rate- 
able distribution. On May 29, 1939, the 
present appellant filed an application in 
which he said that there was a dispute or 
ambiguity concerning the question whether 
the surplus capital put into the firm by 
Kuttayan Chettyar, and whether the 
money to the credit of the firm during the 
continuance of its previous agency was to 
be included in the interest of the judgment- 
debtor to be sold, The surplus capital 


amounted to Rs. 63,000 and the old agency . 


credits to Rs. 73,296-2-3. The Judge then 
passed an orderon June 2, 1939 where he 
first discussed the points on which the 
prospective bidders had desired informa- 
tion, (should be orders), and the judgmente 
debtor's replies to their petitions. The 
Judge passed a curiously indeterminate 
order ccuched in the form of observations 
on questions and repiles. It was the duty 
of the Judge to decide what was the ine 
terest of the judgment-debtor or the pro” 
perty to be sold; that is the most important 
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question in execution once it has been 


_held what the property of the judgment- 


debtor consists of. Such an order is passed 
under O. XXI, r. 64, and is appealable 
under s. 47. No liquid sums of money 
exist, and the assets of the firm consist 
colely of 2820 odd acres of paddy land and 
some debts and funiture. The liabilities of 
the firm to third parties amount to. 
Rs, 1,15,837-6-6. As regards the Rs, 73,000. 
odd shown in the firm’s books as money 
due to him as a partner in the former 
agency, the Judge held that this was ine 
cluded in the interest of the judgment- 
debtor in the M. K. Firm, that is to 
say, of course, in the interest to be 
sold under the decree. As regards the 
sum of Rs. 63,000 the Judge treated 
this as a deposit, Section 48, Partnership. 
Act, 1932, says that: 

“The assets of the firm, including any sums con- 
tributed by the partners to make up deficiencies of 
capital, shall be applied in the following manner 
and order: 

A (i) in paying the debts of the firm to third par- 
ies; 

(44) in paying to each partner rateably what is. 
due to him from the firm for advances as distin- 
guished from capital; 

(iii) in paying to each partner rateably what is. 
due to bim on account of capital, and 

(tp) the residue, if any, shall be divided among 
the partners inthe proportions in which they were 
entitled to share profits.’’ 


There is nothing in the proceedings to 
show that this sum of Rs. 63,000 was a. 
deposit or a personal debt due to the judg- 
ment-debtor, The judgment-debtor did not 
allege this in his answers, nor is it now 
argued on his behalfthat this sum was a 
“private deposit.” In para. 5 of the award 
between the partners which is prefixed to. 
the sale proclamation this sum is described 
as surplus capital, and being capitalitis a 
sum due to the partner qua partner, and 
therefore in any event charged under 
O. XXI, r. 49. It was the appellant himself 
who described it asa deposit, “a surplus 
money deposit advanced by the judgment- 
debtor” (para. 6, p. 133 of the proceedings). 
The decreesholder said that he had no 
knowledge of that (p. 140). There is noe 
thing whatever about it in the judgment- 
debtor’s petition (p. 159). The appellant 
himself now saysitis not a deposit and is 
at one on that with the decree-holder. 
Even if the amount be an advance by the 
judgment- debtor to the firm it is chargable, 
‘The Rule charges the interest of the partner 
in the partnership property and protits. The 
partner's interest is his right to participate 
in the net assets of the firm, that is in the 
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value or. proceeds of the assets less the 
liabilities to third parties and not less any 
liability to himself for any liability to 
himself only increases his interest in the 
property at the expense of other partners. 
An advance is but an item in the partners 
ship account: Rustomji v. Purshotomdas (1). 
The Court charges and orders the sale of 
whatever the partner is entitled to from 
the partnership business as between that 
partner and the other partners, as if on 
. dissolution of the firm: see s. 46 of the Act. 

The Judge after his observations said 
that there was now sufficient material avail- 
-able to issue a sale proclamation and directe 
ed its issue. After this, on June 5, the 
judgment-debtor’s Advocate filed an appli- 
cation for certain particulars to be includ- 
edin the sale proclamation, These parti- 
eulars were as follows: (1) that the 
Rs. 63,000 in the name of Kuttayan was 
to be treated at a debt of the firm 
-to third parties, (2) that a :sum of 
Rs, 9,000 in the name of another part- 
iner, K.: P. N. Narayan Chettyar, was to 
` be similarly treated, and (3) that the sum 
-of Rs. 73,000 odd, which it was said was in 
the name not only of Kuttayan but of 
‘both Kuttayan and Narayan, was to be 
-gimilarly treated. This application was 
filed before the sale proclamation had 
been drawn up, If ths sale proclamation 
‘had been drawn up in accordance with 
-the Judge’s order, or observations, a note 
attached to the proclamation to this effect 
would have- been entirely at variance 
with the Judge's order as to the Rs. 73,000 
odd. As I have said, this appli- 
.cation was filed before the proclamation was 
drawn up, and the Advocate for the decree- 
holder and respondent No 2, curiously 
enough and apparently not realizing the 
-effect, agreed to this term being added to the 
terms of the sale proclamation, provided that 
it be also mentioned that that term - was 
merely an expression of opinion on the part 
-of the judgment-debtor. Nothing could 
-have been more calculated than this proce- 
dure todelay the proceedings and to bring 
about an infractuous or abortive sales. 

The sale proclamation was drawn up 
-and signed on June 9, It recited thatthe 
judgment-debtor had a fourteen anna 
-share in the firm, and then detailed the 
assets, (the land was valued at over three 
Jakhs), and the ` liabilities, It gave 
the liabilities as Rs. 1,15.00) odd, and 
-said that the judgment-debtor's share 
-was not otherwise encumbered in any 

(1) 25B 606; 3 Bom. LR 227, Fa 
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way. The body of the sale proclamation then 
made the fourteen annashare of the judg- 
ment-debtor liable to cale, but did not recite, 
what had already been held, that the 
judgment-debtor was a creditor ranking with 
third parties for the Rs. 63,000, which would 
have increased the liabilities of the firm to 
third parties bythat amount. Presumably, 
the Judge regarded his observations as 
merely observations. The first eleven 
grounds of this appeal are directed against 
the Judge’s order. Thetwelfth ground says 
that the Judge, having, once held that the 
profits of the old agency account were 
included in the share of the partner, had no 
jurisdiction to insert in the sale proclama- 
tion the claim of judgment-debtor that the 
said sum is a debt due to the judgment- 
debtor. 

It is contended for respondent No. 1 
that the whole sesubject-matter of the 
appeal falls under O. XXI, r. 66, and: is 
therefore not appealable. The answer, of 
course, is that the order or what should 
have been an orderof June 2, i8 appeal- 
able under s. 47, being a matter dealt 
with under O. XXI, r, 64 between the 
parties. Order XXI, r. 66, sub-r. (2) (a) 
requires that the proclamation shall specify 
the property to be sold. That means that 
it shail set out and describe the prop- 
erty ordered to be sold by a previous 
order. The order inserting the judgment- 
debtor's claim in the proclamation for sale 
was an order passed by consent. ° A decree 
by ccnsent is not appealable [s. 96 (3) ]. But 
an interlocutory order passed by consent 
msy be appealable under certain circum- 
stances: vide Yusaf I. A. Lalji v. Abdulabhey 
Lalji (2). I may add that the order was 
contrary to law, if the claim was disputed: 
vide Maung Aung Myint v. Maung Tha 
Hmat (8). I would prefer to say in the 
present case that the proclamation of 
sale should be set aside as a matter 
consequential on the Judge’s order of 
June Z, being set aside. Were the order 
of June 5, a case decided it would be an 
order which is also subject to revision under 
s. 115, as the Judge had no jurisdiction to 
ignore the Partnership Act, (though he . 
would have had jurisdiction to come to an - 
incorrect conclusion on it), and the Judge 
had no jurisdiction to order the issue of 
a proclamation of sale which was, or rather, 
should have been, at variance with his order. 


(2) 55 B 372; 125 Ind. Cas. 697; A IR 1930 Bom, 
362; 32 Bom. L R 667; Ind. Rul. (1930) Bom-361. 

(3) 9 R 367; 184 Ind. Cas, 74€; A I R1931 Rang. 
310; Ind. Rul, (1931) Rang. 314, . 


o 
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That is an illegality in the exercise of 
jurisdiction. 

For these reasons the order of the 
District Jadge dated June 2, 1933 will 
be set aside, and a new proclamation of 
Sale issued withont any mention of the 
judgment-debtor's claims in respect of the 
sums of Rs. 63,000 and Rs 73,296-2-3, direct- 
ing the sale of the judgment-debtor's 
charged interest, or of such portion of it 
in the first instance as the Court may'now 
think fit to direct. That share is Kuttayan's 
fourteen anna share in the surplus 


| after the liabilities of the firm have been 


discharged, and it is necessary for an enquiry 
to be made before the sale into Narayan’s 
claim re: the sums of Rs. 73,296-2-3 and 
Rs, 9,000, if the decree-holder disputes them, 
as they affect the quantum and value of the 
Interest of Kuttayan to be sold, There 
will be no cosis of this appeal as the 
appellant is largely respcnsible for: the 
situation created. 

/ Sharpe, J.—I agree, 


f Order accordingly, 


LAHORE HIGH COURT 
Second Appeals Nos. 424 and 425 of 1939 
November 24, 1939 K 

Barns, J. $ 
INTZAMIA COMMITTEE, GURDWARA 
RAMSAR MANJI SAHIB—PLAINTIFR—. 

ÅPPELLANT 

VETSUS 

MANI RAM— DEFENDANT— RESPONDENT, 

Punjab Sikh Gurdwaras Act (VIII of 1925), sse 5, 32 
—Dismissal in default, of petition under 3, 5, whe- 
ther tantamount to declaration as to rights of 
Gurdwara—S. 32, applicabtlity—Limitation Act (IX 
of 1908), Art. 120—Suzt for declaration of plpint- 
aff's occupancy rights—Cause of action when arises 
—Punjab Tenancy Act (XVI of 1887), s.77—S. 77, 
when operates as bar to civil suit. 

An Act like the Sikh Gurdwaras Act which inter- 
feres with the ordinary civil rights of persons must 
be strictly construed, There is no provision in the 
Aet tothe effect that even the dismissal of a peti- 
tion under s. 5 in default is to be taken as equiva- 
lent to an adjudication of the right in dispute in 
favour of the gurdwara. 156 Ind, Oas. 1042 (1), re- 
lied on, 168 Ind, Oas, 905 (2), referred to. [p. 450, 
col. 2; p. 451, col. 1.] 

Section 32, Sikh Gurdwaras Act is intended to 
apply only to claims, which could be made under 
certain sections of the Act and for which the pre- 
scribed period of limitation has not yet expired, 
The words ‘within the time prescribed therein’ oc- 


curring in the section are very significant in this - 


connection. It could not be intended that the 
Oivil Courts should entertain such claims, at any 


time even after the lapse of the prescribed 
Le 168 Ind. Cas, 905 (2), relied on. [p. 45], 
col, L. 


19—57 & 58 ! 
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Where in a suit for a declaration of the plaint- 
iff’s occupancy rights the plaintif has been found 
to be in possession, any denial of plaintiff's title 
can furnish a fresh cause of action. Hakim Singh v. 
Waryaman (3) and 119 Ind. Oas. 258 (4), ‘relied 
on. [p. 451, col, 2.] 

It is only when the relationship of landlord and 
tenant is admitted but the nature ofthe tenure is 
disputed that s. 77, Punjab Ten, Act, operates as 
a bar to a civil suit. 132 Ind. Cas. 15 (5), relied 
on. [p. 452 col, 2.] 


S, As. from the decree‘of the Sub-Judge 
Amritsar, dated December 16, 1938. 


Messrs. J. N. Aggarwal and Narinder 
Singh, for the Appellant. 


Messrs. Bhagat Ram and Shamsher 
Bahadur, for the Respondent, 


Judgment.—Regular Second Appeals 
Nos. 424 and 425 of 1939 arise out of two 
suits of which the facts were similar and 
they can be conveniently disposed of to- 
gether. The plaintiff in both the suits was 
the Managing Oommittee of Gurdwara, 
Ramsar, in the Amritsar District. The plain- 
tiffs claimed that certain sales of land in 
which the gurdwara had occupancy rights, 
by a woman named Mst. Jiwaniin favour 
of the defendants in these suits, were ficti» 
tious and void and sued for a declaration 
that they are not binding on the gurdwara. 
The suits were decreed by the trial Court 
but were dismissed on appeal. From this 
decision the Managing Oommittee of the 
gurdwara has preferred second appeals. 

The factsin the plaints andthe plead- 
ings on behalf of the plaintiff gurdwara 
did not appear to be very clear, It was 
argued before me that Mst, Jiwani was 
never an occupancy tenant, but only a 
mahantant and the occupancy rights be- 
longed to the gurdwara. In the circume 
stances, it was sufficient for the gurdwara to 
sue merely for a declaration that the gurd- 
wara was the occupancy tenant of the lands 
in suit. This declaration though not specifi- 
cally claimed is implied in the relief claimed, 
viza that the sale by Mst. Jiwani shculd not 
affect the plaintiffs’ righte. The plaintiffs 
could seek such a declaration only if the 
plaintiffs had any rights in the land. It is 
Claimed on behalf of the plaintiffs that the 
gurdwara was the occupancy tenant of the 
lands in suit. This fact was however denied 
by the defendants, There are no entries in 
the revenue records in favour of the gurd» 
wara and there is therefore no presumpe 
tion of any kind in favour of the plaintiffs. 
The plaintiffs had therefore to prove first of 
all that they were occupancy tenants of the 
lands in suit, If they succeed in proving that 
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the gurdwara and not Mst. Jiwani was the 
occupancy tenants of the lands in suit, they 
would be clearly entitled to a decree; for the 
defendants only claim to have purchased 
the occupancy rights from Mst. Jiwani andif 
Mst. Jiwani herself had never any occupancy 
rights in the lands in dispute, as is contend- 
ed before me on behalf of the plaintiffs, the 
defendants’ case must fail. In support of 
the claim of the gurdwara to the occupancy 
rights, the learned Counsel for the appellants 
merely relied on the notification under sg. 3 
of the Punjab Sikh Gurdwaras Act, notifying 
a claim to these rights, which was made on 
-behalf of the gurdwara and the subsequent 
dismissal by the Sikh Gurdwaras Tribunal 
of a petition, filed by some of the landlords 
to contest the claim. The facts that tke 
gurdwara had claimed occupancy right in 
the land in dispute and the claim was dis- 
puted by some of the landlords but their 
petition was eventually dismissed in default 
are established by the evidence cn the res 
cord and have not been disputed. The only 
point which requires decision therefore is 
whether the notification coupled with the 
dismissal, in default of the petition of some 
‘of the landlords is sufficient to establish the 
gurdwara's claim tocccupancy rights. The 
learned Counsel for the appellants has re- 
lied in this respect only on the provisions 
of the Sikh Gurdwaras Act and has refer- 
red in particular to the provisions of ss. 3/ 
and 30 of the Sikh Gurdwaras Act, The 
“point is not perhaps free from difficulty but 
after carefully considering the relevant pros 
visions of the Act, I have come to the con- 
Clusicn that the above contention is not 
sound, Section 37, Sikh Gurdwaras Act, 
runs as follows: 

“Except as provided in this Act,no Court ehall 
pase any order or grant any decree or execute 
wholly or partly, any order or decree, if the effect 
of such order, decree or execution would be incon- 
sistent with any decision of a tribunal, or any 
order passed on appeal therefrom, under the provi- 
sons of this part.” 

The argument on behalf of the appellants 
ie that the gurdwara’s claim to occupancy 
rights in the present suit could not be dis» 
missed because such dismissal would be 
inconsistent with the order of dismissal by 
the Sikh Gurdwaras Tribunal of the peti- 
tion filed by some of the landlords in which 
they bad contested the gurdwara’s claim 
to occupancy rights. But thst petiticn was 
merely dismissed in default and there was 
no adjudication as regards the rights ot the 
parties, Itis noteworthy that even in the 
proceedings before the Tribunal, the burden 
of proving that tle guiduara possessed 
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occupancy rights had been placed on the 
Managing Committee of the gurdwara. 
When no evidence was adduced and no 
decision given on the poiut, I do not see 
how the mere dismissal in default of the 
landlords’ petition could beheld to be tant- 
amount to a declaration that the gurdwara 
had cecupancy rights in the lands in dispute. 
The question whether any declaration as to 
the rights of a gurdwara could be made at 
all ina petition presented under s. ð of the 
Sikh Gurdwaras Act is itself doubtful. In 
Shromani Gurdwara Parbandhak Commit- 
tee, Amritsar v. Jagat Ram (1) it was held 
that no such declaration could be made. 
In Amarjit Singh v. Shiromant Gurdwara 
Parbandhak Committee (2), a different view 
was taken, but even there it was held 
that a declaration could be made as 
regards the gurdwara's rights, only 
when these rights were established by 
the evidence, No authority has been pro- 
duced in support of the contention of the 
learned Counsel for the appellants that 
even a dismissal in default of a petition 
under 8, 5 is tantamount to a declaration as 
to the rights of the gurdwara. 

The position might have been, no doubt, 
different if no claim petition had been pre- 
sented by anybody to the Local Govt. 
under £. & of the Sikh Gurdwaras Act 
and the Local Govt. had issued anotification 
under sub:s. 3 of s. 5 stating that no peti- 
tion had been filed to contest the claim 
made by the gurdwara in respect of the 
occupancy rights. If such a notification 
had issued, the gurdwara might have 
been able to sue for possession under s. 28, 
Sikh Gurdwaras Act. But that is not the 
Position in the present suits. It seems, no 
doubt, anomalous as pointed out in Shroe 
mani Gurdwara Parbandhak Committee, 
Amritsar Vv. Jagat Ram (1) at p. 972* that 
the gurdwara should be placed in a worse 
Pcsition merely because some landlords 
chose to file a petition under s. 5, but 
allowed it to be dismissed in default, 
Possibly, there is a lacuna in the Act. But 
be that as it may, an Act like the Sikh 
Gurdwaras Act which interferes with the 
ordinary civil rights of persons must be 
strictly ccnstrued and the plaintiffs cannot 
succeed in this case unless they can do 
so, on the basis of any of the statutory 
provisions of the Sikh Gurdwaras Act. 

(1) 16 L 9€8: 156 Ind. Cas. 1042; A IR 1935 Lah 
279 38 PLR44; 8RL71. 

(2) A IR 1936 Lah, 939; 168 Ind, Cas. 905; 39 P L 
R 439; 9 RL 681, 
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There is admittedly no provision id the 
Act to the effect that even the dismissal 


ofa petition under £. 5, is to be taken as 


equivalent to an adjudication of the right 
in dispute in favour of the gurdwara. 

The provisions of s. 30 of the Act, which 
were next referred to also do not appear 
to help the plaintiffs. The first sub-section 
is clearly inapplicable, The second sube 
section could bea bar only if the defend- 
ants in this case had claimed the occupancy 
Tights and had sued to establish the same, 
But the defendants are landlords. They 
do not claim any occupancy rights. In fact 
their contention is that the oecupancy 
Tights were possessed by Mst, Jiwani and 
have now become extinct. It is the plaint- 
iffs who claim the occupancy rights and 
have to prove them and consequently the 
provisions of s. 30 do not seem to help 
them in any way. Inthe end it was urged 
that as a contest has now arisen with re= 
gard to the occupancy rights between the 
gurdwara and the defendants, the issue 
should be referred for trial to the Sikh 
Gurdwaras Tribunal under s. 32, Sikh 
Gurdwaras Act. But that section also does 
not seem to me to apply to the present 
suits, The section appears to be intended 
to apply to claims, which could be made 
under certain sections of the Act and 
for which the prescribed period of limita- 
tion has not yet expired. The words ‘with- 
in the time prescribed therein’ occurring 
in the section are Very significant in this 
connection. There could be no necessity 
for introducing these words, unless the 
intention was that only those claims should 
be referred tothe Tribunal, for which the 
prescribed pericdof limitation has not yet 
expired. It could not be, I think, intended 
that the Civil Courts should entertain such 
Claims, at any time even after the lapse of 
the prescribed periods. Any such intere 
pretation would render the periods of limi- 
tation prescribed wholly nugatory and 
defeat the object. of the Act—which was to 
get all disputes in connection with the 
properties claimed by the gurdwara settled 
promptly: vide Amarjit Singh v. Shiromant 
Gurdwara Parbandhak Commitee (2). 

It was conceded that there was noin- 
dependent evidence on the present record 
to establish the rights of the gurdwara, 
and the appellants cannot therefore succeed 
except on the basis of the notification under 
8.3 and the order of the Sikh Gurdwaras 
Tribunal dismissing the landlord's petition, 
under s, 5 referred to above. The learned 
Counsel for the appellants referred half- 


INTZAMIA COMMITTEE V. MANI RAM (LAH,) 


45). 


heartedly to a statement made by Mst. 
Jiwani before the Sikh Gurdwaras Tribunal 
in which she admitted that the occupancy 
rights vested in the gurdwara and that 
she was only an office:holder (mahantanz). 
Mst. Jiwani appears to have asserted at 
first her rights as an occupancy tenant be! 
fore the Tribunal, but eventually entered into 
compromise with the Committee of Manage- 
ment of the gurdwara. She was however 
not a party to the proceeding before the 
Tribunal and the Tribunal merely noted 
the statement made by Mst. Jiwani without 
giving any decision on the matter. I do 
not see how the statement made by Mst. 
Jiwani can help the appellants in any way, 
when the position taken up by their 
Counsel before me is that Mst. Jiwani never 
had any oceupancy rights in the land. On 
the other hand, if she was an occupancy 
tenant, she could not transfer the occupancy 
rights to the gurdwara by a mere admis» 
sion before the Tribunal in the absence of 
the landlords and without their conset. 
The eccupaney rights could not be trans- 
ferred without complying with the pro- 
visions of tha Punjab Ten, Act: vide 
as. 53 and 56 of the Act. 

It is argued on behalf of the respondents 
that the suits as framed were barred by 
time under Art. 120, Lim. Act, as the sales 
in favour of the defendants which were 
being challenged took place about the 
year 1926 and secondly that the suits being 
by an occupancy tenant against land- 
lords were really triable by a Revenue 
Court. On the findings arrived at above, 
it ig unnecessary to go into these points, 
But, I may note that the question of limit- 
ation was apparently not. pressed in the 
Courts below and no issue was framed on 
the point, while the question of jurisdiction 
wag not even raised. As regards limitation, 
the suit was in its essence one for a declar- 
ation of the pluintifi’s occupancy rights. 
Plaintiff has been found to be in possession 
and consequently any denial of plaintiff's 
title could furnish a fresh cause of action: 
cf. Hakim Singh v. Waryaman (3) and Fateh 
Ali Shah v. Muhammad Bakhsh (4), Such 
fresh cause of actlon arcse recentiy, when 
the plaintiff's title was denied by the defen- 
dant, when an attempt was made by the 
plaintiffs to get their occupancy rights 
entered in the revenue records. From this 
point of view, the suit being governed by 
Art. 120 would obviously be within time. 

907. 

D P 119 Ind. Cas. 258; A I R 1928 Lah, 
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As regards the question of jurisdiction, the 
plaintiffs no doubt claim occupancy rights 
. on behalf of the gurdwara but the defen- 
dants do not admit that the gurdwara is 
the occupancy tenant, Itis only when the 
relationship of landiord and tenant is 
admitted but the nature of the tenure is 
disputed that s. 77, Punjab Ten, Act, 
operates as a bar to a civilsuit: cf. Sham 
Singh v. Amarjit Singh (5), at p. 114. 

I am therefore of opinion, that the suits 
were triable by a Civil Court and were 
within limitation. But as the plaintiffs’ 
claim has not been established on merits 
and as the plaintiffs cannot, in my opinion, 
succeed merely on the basis of the notie 
fication under s. 3 and the dismissal of the 
landlord's petition under s. 5, Punjab Sikh 
Gurdwaras Act, I must dismiss these ap- 
peals. In view of the questions of law 
involved which are not free from difficulty, 
I leave the parties to bear their costs. 


8, Appeals dismissed. 


(5) 12 L 104, (114); 132 Ind, Oas.15;A.I R 1931 
Lah, 362; 82 P.L R 329: Ind. Rul. (1931) Lah. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
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1939 


October 27, 1939 
Weston aNd TYABJI, Jd. 
EMPEROR—PBosrouTor 
versus 


SHAHDINO DHANIPAKTO—Acogsrp 

- Criminal Procedure Code (Act V of 1898), 
ga. 339 (1), 337 (2)—Certificate, if can be issued by 
Public Prosecutor who subsequently took charge of 
the case — Accused accepting pardon but denying 
all knowledge before committing Court~Pardon, if 
should be forfetted—Object of s. 337 (2)—Accused 
disclosing all facts before Sessions Caurt, after 
denying them in committing Court—Accused keld, 
under circumstances, did not forfeit pardon. 

The certificate under s: 339 (1) Criminal P. O. 
cannot be said to be without jurisdiction, if it 
was not issued by the Assistant Fublic Prosecutor 
who was originally in charge of the case but by 
the Publie Prosecutor who subsequently took charge 
of the case. The general powers of control which the 
District Magistrate and the Public Prosecutor 
exerdise are sufficiently wide to justify a prosecution 
being taken out cf the hands of a particular 
Assistant Public Prosecutor at any stage of the 
proceedings; and there is nothing in the Oriminal 
P.O., which requires that, when a particular Public 
‘Prosecutor hasonce appeared in a case, all further 
proceedings must be conducted by him. [p. 453, col, 2.] 
- Where an accused after accepting pardon denies 
all knowledge of facts before the committing Magis- 
_ trate and the case is committed to Sessions Court, 
the pardon cannot be forfeited before the accused 
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is examined in Sessions Court. Oncea pardon has 
been tendered and accepted cl. (2) of s 337 renders 
it obligatory for the prosecution to examine the 
approver both in the committing Magistrate's 
Court and in the Sessions Court, should the case be 
committed. The failure of the prosecution to exa- 
mine the approver inthe Sessions Court vitiates 
the trial, 108 Ind, Cas 514 (2), 120 Ind. Oas. 484 
(3), relied on. [p. 454, col. 1.) 

In the interests of justice, the Legislature requires 
that where the case is committed to Sessions, the 
approver whatever statements he has made in 
the Oourt of the committing Magistrate, should 
be examined as a witness in the Sessions trial. 
With the exception of evidence admitted under 
s. 288, it is upon evidence led in the Sessions 
Court that the guilt or innocence of the accused is 
determined, and it is in the Sessions Court that 
the approver has his main duty to perform. [ibid.) 

It cannot be said that an approver who denies 
all knowledge before the committing Magistrate 
but who makes a full disclosure of facts in the 
Sessions Court is to be commended above one who 
makes a full disclosure in both Oourts. But when 
the evidence given by the approver in the Sessions 
Court isin accordance with the conditions of his 
pardon, and is evidence upon which, inthe circum- 
stances reliance might very well be placed, then the 
fact that in the committing Magistrate's Court the 
approver gave false evidence should not necessarily 
be taken to be non-compliance with the conditions 
of pardon. |p. 454, col. 2.] 


Cr. A. against the acquittal order passed 
by the First Additional Sessions Judge, Hy- 
derabad dated January 11, 1939. 


Mr. Partabrait D. Punwani, Advocates 
General, for the Orown. 

Mr, Keshowdas Dalpatrat, for the 
Accused. 


Weston, J.—This is an appeal preferred 
by the learned Advocate-General under 
s, 417, Criminal P. O. against an order of 
acquittal passed by the First Additional 
Sessions Judge, Hyderabad. The accused 
concerned, Shahdino, son of Dhaniparto, 
was one ofa numberof persons arrested 
in a case where unlawful assembly, bouse 
trespass and the abduction of a woman 
were alleged to have been committed on 
tLe night of July 19,1936 at a village in 
the Guni Taluka in the Hyderabad District. 
On August 7, 1936 tte District Magistrate 
Hyderabad, tendered a pardon to Shan- 
dino under s. 337, Oriminal P. O., on con- 
dition thathe made a full and true dis- 
closure of all facts within his knowledge 
relating to the offence committed, and this 
Condition was accepted by Shahdino ina 
statement recorded by the District Magis- 
trate. Following this tender and accept- 
ance of pardon Shahdino was committed 
to the sub-jail at Tando Mahomed Khan 
and it isclear from the record that the 
thirteen persons accused in the case were 
confined in the same sub-jail and some of 
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them 1a the same cell as Shahdino, Ac- 
cording to the evidence of Police Inspector, 
AbdulRahmanat p. 116 of the paper 
book, Shahdinoon the day the accused 
were Challaned had made a request to the 
Magistrate that he should be confined 
separately from the others. 

On September 12, 1936, Shahdino was 
examined as a witnessin the Court of the 
committing Magistrate at Tando Mahomed 
Khan snd in his evidence he denied all 
knowledge of the offence. He was again 
sent to the sub-jailin company with the 
accused, and on October 27, 1936 he 
made an application through an Advocate 
asking thatthe Magistrate should recall 
him and re-examine him, as the evidence 
he had given was given under fear of the 
accused with whom he hai been kept in 
custody and who had threatened and 
maltreated him. He also asked that he 
should be kept in custody in another place. 
The Magistrate on this application ordered 
that Shahdino should be kept in a separate 
cell if possible, but did not recall him for 
further evidence. ‘On December 23, 1935, 
the Magistrate passed orders in the case 
discharging three of the accused and con- 
mitting ten tothe Sessions Court. Skah- 
dino wasexamined as a witness in the 
Sessions Court, and in this Court it is ad» 
mitted by the learned Advocate-General 
that he madea fullandtrue disclosure of 
facts relatiog tothe offence. The Additioe 
nal Sessions Judge who tried the cass con- 
victed seven of the ten accused and ac- 
quitted three. He placed no reliance on the 
evidence of Shahdino, and in his judgment 
remarked that ordinarily an approver's 
evidence requires corroboration in material 
particulers and is to be taken with caution, 
and as in tbe Court . of the committing 
Magistrate Shahdino denied all knowledge 
of tbe facts his evidence was useless. 
The seven persons convicted preferred an 
appeal to this Court. Their appeal was 
rejected, but in his judgment the learaed 
Judicial Commissioner drew the attention 
of the District Magistrate to the fact that 
the approver Shahdino had not complied 
with the conditions of his pardon, and that 
no reason had been stated by the Assistant 
Public Prosecutor in charge of the case 
when, at the conclusion of the trial he had 
stated inthe Sessions Court that he did 
not propose io take actiona against the 
approver, The District Magistrate there- 
upon drew the attention of the Public 
Prosecutor, Hyderabad, tothe case, and 
the latter issued a certificate under s. 339 
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(1), Orıminal P. O., certifying that in his 
opinion Shahdino had not complied with 
the conditions under which the pardon had 
been tendered. Shahdino was then put on 
trial, and was committed to the Sessions 
Court, on charges similar to those on which 
the seven persons had been convicted. 
Shahdino pleaded, as he was entitled to 
plead under s. 339, Oriminal P. O., that he 
had complied with the conditions upon 
which the tender of pardon was made. 
The learned Additional Sessions Judga 
who tried the case has accepted this plea 
and has acquitted him, and itis from this 
order of acquittal that the present appeal is 
preferred. 

A point has been raised by the learned 
Advocate for Shahdino that as the certifi- 
cate was not issued by the Assistant Public 
Prosecutor in charge of thecase in which 
Shahdino was examined as a witness, the 
Certificate is without jurisdiction and the 
trial bad: But wethink that the general 
powers of control which the District 
Magistrate and the Public Prosecutor 
exercise are sufficiently wide to justify a 
prosecution being taken out of tbe hands 
of a particular Assistant Publie Prosecutor 
at any stage of the proceedings; and there 
is nothing in the Criminal P. O. which 
requires that, when a particular Public 
Prosecutor has once appeared ina Case, 
all further proceedings must be conducted 
by him. The learned Judge in the order 
appealed against considers that the pro 
secution should have further examined 
Shahdino following his application of 
October 27, 1936 or alternatively should 
have forfeited his pardon before his ex- 
amination in the Sessions Court, that the 
conduct of Shahdino appears to have been 
bona fide, that he did not give true 
evidence before the committing Magistrate 
because he was threatened and harassed 
by the accused confined inthe same cell, 
and that when he was kept separate from 
them he made a full and true statement of 
the facts, He considers thereforeit not 
possible to hold that Shahdino has forfeited 
the pardon granted to him, 

It must be conceded that, if his evidence 
given before the committing Magistrate 
is taken by itself, Shahdino did not comply 
with the conditions under which the pardon 
was tendered. Atthe same time it is 
equally plain thatin the Sessions Oourt 
he didcomply with those conditions. We 
do not think the learned trial Judge was 
right when he considera that the pardon 
could be forfeited before Shahdino was 
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examined in the Sessions Court. It is 
true that ina Oalcutta case, Nayeb Shah- 
anav. Emperor (1) it has been held that 
it is not obligatory upon the prosecution 
under s. 337 (2), Criminal P. O. to examine 
in the Sessions Oourt an accomplice, who 
after accepting a pardon, retracts his 
confession, and his pardon is in consequence 
withdrawn before the trial begins in the 
Sessions Court. Buts. 337 (2) reads as 
follows : 


“(2) Every person accepting a tender under this 
section shall be examined as a witness in the 
Court of the Magistrate taking cognizance of the 
offence and in the subsequent trial, if any.” 


The Code does not speak of withdrawal 
of a pardon although it may be said that 
- the procedure of 8.339 amounts in effect to 
withdrawal. We think that once a pardon 
has been tendered and accepted cl. (2) of 
8.337 renders it obligatory for the pro» 
secution to examine the approver both 
in the committing Magistrate’s Oourt and 
inthe Sessions Oourt, should the'case be 
committed. This view has been taken by 
the Lahore High Court in Ram Nath vy, 
Emperor (2) and again in Mahla v. 
Emperor (3), where it was held that the 
failure of the prosecution to examine the 
approver in the Sessions Oourt vitiated the 
trial, 

It seems to us pertinent to consider 
why the Legislature has required that the 
approver, Whatever statements hs hasmade 
in the Court of the committing Magistrate, 
should be examined as a witness in he 
Sessions trial. The learned Advocate has 
suggested that it is in the interests of the 
accused that a witness who has not sup- 
ported the prosecution in the Magistrate's 
Court should give evidence in the Sessions 
Court. But we think the purpose of the 
direction in s. 337 (2) is the largar purpose 
of the interests of justice. With the ex- 
ception of evidence admitted under s. 288, 
Criminal P.C., it isupon evidence led in 
the Sessions Court that the guilt or 
innocence of the accused is determined, 
and it is inthe Sessions Oourt that the 
approver has his main duty to perform. 
It is true of course that a dishonest approver 
by his evidence before the committing 
Magistrate may prejudice deliberately the 
value of the evidence which he gives later 

(1) 61 O 399; 152 Ind, Oas. 44; AIR 1934 Cal. 


636; (1934) Cr. Cas. 929; 35 Or, L J 1479; 38 O W 
N 659; 7 R O 225. 
(2) 9 L 608; 103 Ind, Cas, 5145 A I R 1928 Lah. 
320; 29 Or L J 413; 29PL R 165: 10 Al Or. R 76. 
(3) 11 L 230; 120 Ind, Cas, 489; A I R1930 Lah, 
95; (1930) Or. Oas. 111; 31 Or. L J 111;31 PL R 
498; Ind, Rul, (1930) Lah 73. 
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in the Sessions Court. Weare well aware 
that in this province the prosecution witness 
seeking to favour the defence often does 
so not by total denial of facts but by 
slight but material variations in his 
statements calculated to create doubt 
without laying the witness open to a 
charge of perjury. That witnesses of the 
class of Shahdino in cases of the type 
in which he was made approver are cap- 
able of falsehood, is, we regret to say, 
a matter of ordinary experience, and it is 
one of the difficulties of administration of 
criminal justice that the truth offen has 
to be determined solely from the evidence 
ofsuch persons. It seems to us that the 
learned Judge who tried the ten accused 
disposed of the evidence of Shahdino 
somewhat summarily when he discarded 
it merely because in the committing 
Magistrate's Court Shahdino had denied 
all knowledge of the facts. We think, 
there can be no doubt that Shahdino had 
been subject to influence while in the 
sub-jail, and we think that the threats 
and entreaties of the accused would be an 
influence very difficult for him to resist. 
We think he was more likely to resist 
this influence if he was a person prepared 
to give entirely false evidence to help the 
Police or to save himself than if he was a 
person really involved in the offence. 
Paradoxical though it may appear it is 
not infrequently possible to ascertain the 
truth more surely from the inconsistent 
statements of a witness, having regard to 
the circumstances under which they were 
made, than from consistent statements 
made under circumstances which are not 
fully known. The trath of one statement 
may be made manifest by the falsity of 
another. 

We should not be understood to mean 
that an approver who denies all knowledge 
before the committing Magistrate but who 
makes a full disclosure of facts in the 
Sessions Court is to be commended above 
one who makes a full disclosurein both 
Courts, But we think that when the evi- 
dence given by the approver in the Sessions 
Court was in accordance with the cone 
ditions of his pardon, and was evidence 
upon which in the circumstances as now 
disclosed, reliance might very well have 
been placed, then the fact that in the 
committing Magistrate’s Court the approver 
gave false evidence should not necessarily 
be taken to be noncompliance with the 
conditions of pardon. As already remarked 
we bave no doubt that Shahdino, before 
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making his statement to the committing 
Magistrate, was subjected. to strong 


influences on the part of the accused. 
And when he was placed by the Magistrate, 
in spite of his protest, in a position to 
be subject to these influences, we do not 
think the Orown can fairly complain if the 
natural effect of these influences resulted. 
We think therefore that the learned trial 
Judge was right in holdiag that the cons 
ditions of the pardon had been substantially 
complied with, and we dismiss the appeal, 
Shahdino is released from eustody. 


D. Appeal dismissed, 





RANGOON HIGH COURT 
First Appeal No. 116 of 1939 
January 10, 1940 
Dunktey J, 

MAUNG HLA PE AND ANOTAER— 
APPELLANTS 


Versus 


MANIKA sy Acant MOHAMED SALLAY— 
ResPONDENT. 
“Co-sharers—Adverse possession—Essentials for— 
Co-owner in sole possession of land for about 
forty years enjoying all its benefits and alone pay- 
ing taxes—Presumption—Burmese Buddhist Law— 
Ancestral property—Presumption that it remains 

undivided. 

In order to establish adverse possession by one 
tenant-in-common against his co-tenants there must 
be exclusion or ouster and the possession subse- 
quent to that exclusion or ouster must be for the 
statutory period. What is sufficient evidenca of 
exclusion must depend upon the circumstances of 
each case. Mere non-participation in rents and 
profits would not necessarily of itself amount to an 
adverse possession, but such non-participation or 
non-possession may in the circumstances of a par- 
ticular case amount to an adverse posssssion. Re- 
gard must be had to all the circumstances, and a 
most important element is the length of time, 14 
Ind. Oas. 722 (2), 56 Ind. Oas. 141 (3), Gangadhar 
v. Pareshram Bhalchandra(4) and 64 Ind. Cag, 205 
(5), relied on. 

Where a co-owner is in gole possession of land 
for a period of over thirty years and approaching 
forty years and during that time he enjoyed all 
the benefits arising from this property and he alone 
paid the taxes which were due on this land, the 
presumption arising from such long possession ig 
the presumption that his possession was possession 
as sole owner and adverse to the other co-owners, 

There is no presumption in Burmese Buddhist 
Law that ancestral property remains undivided, 74 
Ind. Oas. 1 (1), relied on. 


F. A. from an order of the District Court, 
Amherst, dated August 3, 1939. 

Mr. A’ A. Darood, for the Appellants. 

Mr. P. K. Basu, for the Respondent. 
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Judgment.—This isan appeal brought 
under the provisions of O. XLIII, r. 1, el, (u), 
Oivil P. C., against an order of the District 
Court of Amherst remanding a suit to the 
Township Court of Moulmein for disposal 
on the merits. Mr. Basu for the respondent 
contends that the order of the learned Dis- 
trict Judge was not an order falling under 
O. XLI, x 23, and that therefore no 
appeal lies against his order. His conten- 
tion is that the learned District Judge was 
bound in the appeal before him to decide 
all the issues arising between the parties, 
and that he bas failed todo so. He does 
not contend that the present appellants are 
not entitled to any relief, but his conten- 
tion is that in revision I ought to order 
that the appeal before the District Court 
should be reopened and remanded to the 
District Court for disposal upon all the issues. 

Now, it is quite true that the procedure 
of the learned Township Judge was some- 
what unusal. He framed all the issues in 
the suit, and he heard all the evidence. Of 
the issues framed, the seventh issue was 
this: “Is the suit barred by the law of 
limitation?’ When he came to consider his 
judgment, after setting out briefly the con- 
tentions of the parties and the issues, he 
said this: “Issue No. 7 will be considered 
first.” At the conclusion of his judgment 
he remarked: “The suit being deemed to 
be barred by limitation, the other issues do 
not arise.” Consequently, although no doubt, 
as Mr, Basu has said, the learned Town- 
ship Judge didin the course of the judg- 
ment make remarks which in themselves 
Seem to be answers to some of the other 
issues, he purported to decide by his judg- 
ment only the single issue of limitation. 
That was the only issue which was argued 
before the learned District Judge on appeal, 
and the learned District Judge, in reversing 
the finding of the Township Court on that 
issue, must have done so under the provie 
sions of O. XLI, r. 23. Consequently, I am 
of opinion that an appeal lies against the 
order of the District Oouri. 

Turning to the consideration of the merits 
of the appeal, the suit was brought by the 
plaintiff- respondent against the defendants- 
appellants for a declaration of her title to, 
and possession of, a small piece of land, It 
is Common ground that this land was sold 
to the plaintiff-respondent by registered 
deed by certain persons, and that, at the 
time when the sale was made the present 
appellants were in possession of the land, 
and are still in possession, The original 
owners of this land were U Shwe Po and 
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ago. One Ko Thein Maung was their grand- 
son. From a very early age, defendante 
appellant No. l had lived with Ko Thein 
Maung and his wife, Daw May, and he sets 
up that he is their keittima adopted son, 
they having no natural children, Ko 
Thein Maung and his wife Daw May lived on 
this land in sole possession thereof for ap- 
proximately forty years. This is proved by 
the evidence called by the respondent her- 
self. Her witness No. 8 says that Ko Thein 
Maung was in possession for forty years. 
Her witness No, 6 says that he was in posses- 
sion for over thirty years. The persons 
who were the vendors of the respondent 
were one grandchild of U Shwe Poand Daw 
Bu, five great-grandchildren and one great- 
great-grandchild. They purported to sell 
this land to the respondent as the heirs of U 
Shwe Po and Daw Bu. The deed of sale is 
dated April 20, 1938. Ko Thein Maung died 
in 1936, and Daw May died in 1937. It is 
extremely significant that these persons, 
who now pretend to be entitled to this land 
as the heirs of U Shwe Po and Daw Bu 
and who sold it tothe respondent, did not 
assert their title or make any attempt to 
claim any right over this land until after 
Ko Thein Maung's death, 


The learned District Judge on appeal 
cited certain authorities for the well-known 
proposition that when a co-owner is in sole 
possession and is enjoying the profits of 
jointly-owned property, his possession will 
not be presumed to be adverse to his co- 
owners but will ordinarily be held to be for 
the benefit of all the owners. Tha authori- 
ties quoted by the learned District Judge 
undoubtedly lsy down, as the learned Dige 
trict Judge has suid, the settled law; but, 
in my opinion, the learned Distric: Judge 
failed to realize the effect of long possession 
in connection with a general principle of 
this kind, and the principle which has been 
enunciated in the provisions of s. 114, Evi. 
Act, This section gays that: 

“The Oourt may presume the existence of any fact 
which it thinks likely to have happened, regard 


being had tothe common course of natural events, 
human conduct and public and private business...” 


What is the presumption which any ordi- 
nary person would consider to arisse from 
the fact of exclusive possession of land for 
a period of forty years? Olearly, the pre- 
sumption arising from such long possession 
is that the perscn in possession of the land 
is the owner thereof, and that presumption 
would arise even ifat the commencement 
he entered into possession as one of several 
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ccowners, In this particular case however, 
it has not been shown that the estate of 
U Shwe Po and Daw Bu remains undivided, 
and there isno presumption in Burmese 
Buddhist Law that ancestral property re< 
mains undivided: Mauny Shwe Lav. Ma 
Kwye (1). The true position, where one 
cotenant has been in sole possession as 
against the other co-tenants of joint pros 
perty for a very long period of time, has’ 
been enunciated by the High Oourt of 
Oaleultta in Ayenenusga Bibi v. Sheikh 
Isuf (2) and Gobinda Chandra vw, Upendra 
Chandra (3). In those cases the law was 
laid down in the words of Jenkins, O, J., as 
follows : 

“The law on the subject I take to be well settled. 
In order to establish adverse possession by one 
tenant-in-common against his co-tenants there must 
be exclusion or ouster and the possession subsequent 
to that exclusion or’ ouster muet be for the statutory 
period... What is sufficient evidence of exclusion 
must depend upon the circumstances of each case. 
Mere non-participation in rents and profits would 
not necessarily of itself amount to an adverse 
possession, but such non-participation or non- posses- 
sion may in the circumstances of a particular case 
amount to an adverse possession. Regard must be 
had to all the circumstances, and a most important 
element is the length of time.” 

The Bombay High Court enunciated the 
law in the same sense in Gangadhar v. 
Parashram Bhalchandra (4) and Chandbhai 
Mahamdbhat v. Hasanbhat Rahimtoola (5) 
at p. 216. In the present case it has been 
admitted by the witnesses for the res- 
pondent that Ko Thein Maung was in sole 
possession of this land for a period of over 
thirty years and approaching forty years. 
During that time he enjoyed all the benefits 
arising from this property. There is evi- 
dence to show that he constructed a fence 
round it, that he planted fruit teees thereon 
and that he enjoyed the fruite of these trees. 
Duriog this period his name was recorded 


as the sole owner in the records of the 


Moulmein Municipality, and he alone paid 
the taxes which were due on this land. At 
no time did any of the alleged co-owners 
of Ko Thein Maung ever make any claim 
of any kind to participate in this property, 
and if is, as I have said, strange that when 
that claim was made it was not made until 
after Ko Thein Maung and his wife were 
dead. In these circumstances, the presump- 
tion arising from long possession is the 


ga? 1 Bur. L J 174; 74 Ind. Oas. 9; A I R 1923 Rang 


(2) 16 O W N 849; 14 Ind. Oas. 722. 

(3) 47 O 274; 56 Ind. Oas, 141; A I R 1920 Oal. 
473; 30 O L J 512; 23 O W N 977, 

(4) 29 B 300; 7 Bom. L R 252, 

(5) 46 B 213 (216); 64 Ind. Oas. 205; A I R1922 
Bom, 150; 23 Bom, L R 1033, 
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presumption that Ko Thein Maung’s possess 
sion was possession as sole owner and 
adverse to the other heirs of U Shwe Po and 
Daw Bu. Two witnesses for (he respondent 
gave evidence that originally Ko Thein 
Mauneg’s possessicn was possession with She 
permission of one of the sons of U Shwe 
Po and Daw Bu. These witnesses are obvious- 
ly interestsd witnesses, because they are 
two of the vendors of the respondent. Daw 
Kýin Hnit, who isa grand-daughter of U 
Shwe Po and Daw Bu, says that the posses- 
sion was with the permission of her father; 
but she gives no details and the incident of 
which she speaks occurred when she was 
a young girl and while she was living in 
avother quarter of the town, and, con- 
sequently, no reliance can be placed upon 
her extremely interested statement. As 
regards the other witness Aung Min, who 
speaks of permission being given to Ko 
Thein Maung to live on the land, his evi- 
dence is mere hearsay, and, as the learned 
Township Judge pointed out, he says that 
he heard from bis father that permission 
had been given to Ko Thein Maung; 
whereas his father was a person who was 
not even interested in the estate of U Shwe 
Po and Daw Bu. Consequently, the pre- 
sumption which must arisa from this very 
long possession of Ko Thein Maung tothe 
exclusion of the persons who might have 
been co-owners of this land is that he was 
the sole owner thereof, and was in posses» 
sion by a title adverse tothem. Therefore 
in my opinion the decision of the learned 
Township Judge that this suit was barred 
by limitation was a correct decision. 

This appeal is therefore allowed, the 
order of the District Court, remanding the 
suit to the Township Court for trial on the 
merits is set aside, and the judgment and 
decree of the Township Court, dismissing 
the euit of the plaintiff-respondent, are 
restored with ccsts throughout ; Advocate's 
fee three gold mohurs. 


S. Appeal allowed, 


i 


PATNA HIGH COURT 
Oriminal Revision No. 517 of 1939 
November 1, 1939 
RcwLaNp, J, 
MAHABIR GOPE AND oTAERS— 
PETITIONERS 
VETSUS 
SAMRATHI SINGH- Opposite Party 
Criminal Procedure Code (Act V of 1898), s. 107— 
Reports of witnesses regarding past conduct of accus" 
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ed and his disposition to use violence—Admissibili- 
ty under s. 157, Evidence Act (I of 1872)—Principle 
that Crown must show thai likelihood of danger to 
peace, applicability of, to case where claims are to im- 
movable property and the accused is not likely to 
abandon his intention of using vrolence—Intention 
of s. 107 in demanding security. 

Court can admit under s. 157, Evi. Act as evi- 
dence of the past conduct of accused and their dis- 
position to use violence, sanehas or reports made by 
several of the prosecution witnesses on various dates 
in the absence of the accused, to corroborate what 
the witnesses have testified though these sanehas 
are not substantive evidence of the matters mention- 
ed in them. 

The principle that to support an order for securi- 
ty it is incumbent on the Crown to show not only 
that there was @ likelihood of a breach of the peace 
at some past time, but that this likelihood continu- 
ed to the present date, has no application to cases 
where claims are to immovable property and there 
ig no indication that the party of the accused are 
likely to abandon their claims or to give up the in- 
tention of using violence insupport of them. 103 
Ind. Cas. 607 (1), distinguished. 

The intention of s,107, Criminal P.O, in demand- 
ing security in case of apprehended violence by accus- 
ed is preventive and not penal, 


Messrs. Jafar Imam and K. P. Varma, 
for the Petitioners, 


Messrs, B. N. Rai and K. K, Sinha, for 
the Opposite Party. 


Order.—This applicstion is presented on 
behalf of nine persons who have been order- 
ed each to executea bond in Rs. 500 with 
one surety in Rs, 500 under s, 107, Orimi- 
nal P.O. to keep the peace for one year. 
An appeal to the Sessions Judge against 
this order was dismissed. The facts found 
are that one Samrathi Singh has taken 
raiyati settlement of a large block of land 
in village Chorgaon and is in possession 
as found by both Oourts; but the peti- 
tioners who are goalas of the village ob: 
ject to his possession and have repeatedly 
interfered putting up frivolous claims of 
their own possession over portions of Sam- 
rathi's raiyati lands. It was said by Sam- 
rathi in his petition to the Magistrate 
that he apprehended violence at the hands 
ofthe accused in order to dispossess him 
from his lands and the Oourt substantie 
ally accepting his allegations has bound 
down the accused persons, . 

Two points are taken in revision. The 
first is that the trial Court has admitted as 
evidence of the past conduct of accused and 
their disposition to use Violence sanehas or 
reports made by several of the prosecution 
Witnesses on varicusdates in the absence 
of the accused. It was said that these 
should not have been used in evidence 
against the accused and were in no way 
binding on them. Itis no doubt correct to 
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say that these sanehas are not substantive 
evidence of the matters mentioned in them, 
but in every case the person who made the 
report has been examined to testify to the 
fact reported by him and s.157, Evi. Act, 
is authority for the use of the reports in 
order to corroborate what the witnesses have 
testified toin Court. I donot therefore find 
that there is substance in this objection, 
though the Court below would do well to 
use careful expression so as not to let it 
appear as if such reports had been treated 
as substantive evidence or as more than 
corroboration under s. 157 of facts deposed 
to. 

The next point was that to support an 
order for security if was incumbent on the 
Crown toshownot only that there was a 
likelihocd of a breach ofthe peace at some 
past time, but that this likelihood continued 
tothe present date. In support of this, 
reference is made of cases in the Bombay 
and Allahabad High Courts which were fol- 
lowed in this Court in Mirza Zulfakar 
Beg v. Emperor (1). AÌìl those cases refer- 
red to apprehensions of a breach of the 
peace arising out of religious differences 
between Hindu and Muhammadan commu- 
nities. The decisions seem to have proceeded 
on their own facts and as pointed out by Das, 
J.,in the Patna case, no hard and fast rale 
can be laid down in cases of this nature, 
It often happens that religious enthusiasm 
though acute at a particular moment sub- 
sides and no danger of breachof the peace 
remains; but the present is not an instance 
of a religious dispute but of claims to immo- 
vable property and there is no indication 


that the party of the accused are likely to 


abandon their claims or to give up the ins 
tention of using violenca in support of them. 
Indeed after the initiation of these proceed 
ings two further incidents are reported to 
have taken place on January 16 and 20, 
1939, respectively. I donot therefore think 
that the cases cited have any application to 
the circumstances before me. 

It was next said that the evidence against 
certain of the individual accusad was hardly 
sufficient ; but this matter has been consi- 
dered by the first Court and also by the 
Appellate Court below and I do not feel 
disposed to reeopen that matter. Finally it 
is suggested that the security demanded is 
excessive and it is stated that all the accus- 
ed are at present in jail in consequence of 
their inability to furnish the security de- 
manded. Ina case of this kind the inten- 


(1) 8 PL T 370; 103 Ind. Cas, 607; AI R 1927 Pat. 
231; 28 Cr. L J 719, 
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tion of the section is preventive and not 
penal. The amount of security demanded 
seems tome to be unnecessarily high and 
Iwould modify it directing instead that 
each of the petitioners before me shall exe- 
cute a bondin Rs 200 with two sureties 
in Rs, 100. The period of one year men» 
tioned in the bond will of course run from 
the date of the Magistrate’s original order, 


D. Order modified. 


OUDH CHIEF COURT 
Applications Nos. 1,2 and 3 of 1939 
April 30, 1940 
ZIA UL Hasan AND Rapaua Krisana, JJ. 
Shri Maharani LAKSHMI PAT 
MAHADEVI GARU, DOWAGER 
MAHARANI or JAYPUR—Asszssep 
—P£TITIONER 


Versus 
Tan COMMISSIONER or INCOME-TAX, 
O. P. anp U. P.—Oppositg Party 

Income Tax Act (XI of 1922), ss. 23 (4), 30, Pro- 
viso, 31, 66 (2), (3)—Assessment made under s. 23 
(4)—Appeal against, dismissed on ground that it did 
not lie—S, 66(2) and (3) tf apply—Refusal of Com- 
missioner to state case on ground that question of law 
arising tn case was seitled one—High Court, tf can 
order reference, O 

An order of the Assistant Commissioner of the 
Income-tax rejecting an appeal on the ground that 
the appeal did not lie, falla under proviso to e. 30, 
Income Tax Act and not under s. 31, Hence where 
assessment was made on the assesses under s. 23 
(4, the provisions of s. 66 (2) and (3) of the 
Income Tax Act would not apply. 150 Ind. Oas. 
197 (4), relied on, 133 Ind. Oas. 753 (3), dissented 
from. [p. 460, col. 2.] o. 

Where the Income-tax Oommissioner refuses to 
state the case to the High Oourt, upon an applica- 
tion under s. 66 (2), Income Tax Act, on the ground 
that the question of law arising in the case was 
a settled question, his view amounts to saying that 
the question of law does not arise in the case and 
the High Oourt may require the Oommissiomer to 
state the case and to referit. ,p. 461, col. 1.] 


App. for revision of the order of the Com- 
missioner of Income-tax, Central and United 
Provinces at Lucknow, dated October 21, 
1938. 


R. B. Ram Pershad Varma, for the Income- 


tax Department. 
Mr. M. Wasim, for the Assessee. 


Judgment .—These are three applications 
by the applicant Shri Maharani Lakshmi Pat 
Mahadevi Garu under s. 66 (3) of the Indian 
Income Tax Act praying that this Oourt may 
require the Commissioner of Income-tax to 
state the case and refer it to this Court. 

The facts leading to these applications 
are as follows. 
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The assessee applicant is the widow of 
Maharaja Sri Ram Chandra Deo of Jaypur, 
who held an impartible estate known by 
. the name of Jaypur in the Madras Presi- 
dency. He died intestate in Lucknow and 
was succeeded by his uncle Mabaraja Sri 
Vikramdeo Varma Gara, the only surviving 
male member of thefamily. The family pedi- 
gree is shortly as follows :— 


| i 
Ram Ohandra Krishnachandra Deo 


Deo ae (dead) 
Vikramdeo (dead) Vikramdeo (present 
Maharaja). 
Ramchandra 
Deo (deceased 
husband of 


the assesses). 


The estate of Jaypur is an impartible 
estate under the Mad. Impartible Estates 
Act If of 1904, There were two other estates 
known asthe Madgole estate and the Hill 
Pachhipenta estate in the District of 
Vizigapatam. On the death of the assessee's 
husband a dispute arose between her and 
the present Raja for the properties men- 
tioned and certain house property. The 
assessee claimed ownership by right of 
inheritance as the self-acquired property 
of her husband and Raja Vikaram Deo 
claimed his right on the ground that they 
were either appurtenant or accretion to 
the ancient estate of Jaypur and were 
properties beloging to the Hindu joint 
family which passed to himon the death 
of Sri Ram Chandra Deo. The dispute be- 
tween the two was settled by a comoro- 
mise dated March 30, 1932, It is notne» 
cessary to re-produce the compromise, All 
that is necessary to mention is that in 
pursuance of that compromise the assessee 
received an allowance of Rs. 1,00,000 in 
1934-1935 and Rs, 75,000 in the following 
two years, which have been assessed to 
tax for the years 1935-1936, 1936-37 and 
1937-38. The assesses appealed againat 
these assessments but the learned Assistant 
Commissioner of Income-tax refused to 
admit the appeal for the years 1935-36, as 
the assessment in that case had been 
made under s. 23 (4) of the Act. 

The applications under s. 66 (2) came up 
before the Commissioner of Income-tax 
against ithe assessment for all the three 
years. The learned Commissioner wrote 
one judgment in the three cases and dis- 
missed the applications. The case on behalf 
of the assesses was that she had received 
the sums as member of a Hindu undi- 
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vided family and no tax was payable in 
respect of thcse sums, The learned Com- 
missioner of {ncome-tax held that the main- 
tenance allowance paid to the assessee did 
not come to her as a member of a joint 
Hindu family, He therefore, held that 
she had been rightly assessed and no re- 
lief unders. 33 cf the Income Tax Act could 
be given to her. He further refused to refer 
the case tothe High Court, as in his opi» 
nion the point involved had been concluded 
by a decision of the Privy Council in the 
case of Raja Bejoy Singh Dudhorta (6-1. 
T. O, p. 449) (1) and by a decision of the 
Caleutta High Court in the case of Charu- 
shitla Dassi (9-1. T. O. 321) (2). 

Applications Nos. 1,2 and 3 of 1939 are 
in respect of the three orders passed by 
the Commissioner of Income-tax refusing 
to refer the case to the High Courtin res- 
pect of assessment for the years 1935-36, 
1936-37 and 1937-38. 

As regards the first application, a preli- 
minary objection has been raised by Rai 
Bahadur Mr. Ram Prasad Varma on behalf 
of the Commissioner of Income-tax that 
that application is not maintainable. Hig 
contention is that the assessment in that 
case being under s. 23 (4), no appeal lay 
from that assessment (vides. 30, Proviso) 
and accordingly no question of law or 
fact arising from such. assessment vould 
be the subject of consideration by the 
Assistant Commissioner for the simple rea- 
son that no appeal lay to him [vide s. 66 
(2) ]. Mr. Wasim, who appears cn behalf of 
the assegsee, argues that an appeal for 
assessment for the year 1935-36 was in 
fact filed to the Assistant Commissioner of 
Incomestax and his order refusing to admit 
the appeal isan order under s. 3]. Mr. 
Wasim insupport of this contention relies 
upon a Full Bench decision of the Patna 
High Court in (Kunwaraji) Ananda v. 
Commissioner of Income-tax, Bihar and 
Orissa, reported in 1931 Patna, p. 306 .3). 
In this case it was held that the order of 
the Assistant Commissioner, just as in the 
present case, rejecting an appeal on the 
ground that it did not lie, is an order under 
s., 31, disposing of the appeal. 

The learned Ohief Justice of the Patna 
High Gourt, wro was a member of the Full 
Bench, held thatin rejecting the appeal ag 
not maintainable the Assistant Oommise 
sioner of Income-tax was really disposing 


(1) 6I T O 449. 

(2) 9 I T0321, 

(3) A IR 1931 Pat, 306; 133 Ind. Oas. 753; Ind. Rul, 
(1931) Pat, 401; 12 P L T 915; 11 Pat., 718 (F B) 
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of the appeal noders 31 and such disposal 
was a proceeding in connection with an 
assessment underthe Act. Fazl Ali, J, gave 
his reasons in these words :— 

“Ag far as I am aware there is no section in 
the Income Tax Act except s.3l, under which the 
order could have been passed.” 

Dhavle, J., similarly said as follows: 

“Ifthe order be not an order under s 31, there 
is no other section in the Act under which it can 
come.” , , 

The view taken in this Full Bench case 
was not accepted by Niamatullah and 
Bennet, JJ., in "In the matter of Jot Ram- 
Ram Sher Singh,” reported in A, I, R. 1934 
Allahabad, 559(4, 

We may quote a portion from the judg- 
mentof Mr. Justice Niamatulla to bring 
out the distinction between the two diamet- 
rically opposite views :— 

“It is said there is no other section under which 
such an order in limine can be passed. With great 
respect I would point out that a Tribunal can- 
not ‘dispose of an appeal’ if what purports to be 
an appealis no appeal and is held bythe tribunal 
to be incompetent. Where the Assistant Commis- 
sioner rejects what purports to be an appeal on the 
ground that none lies, he gives effect to the proviso 
to s. 30 and his order should be deemed tobe one 
under it and not under s. 31. In passing such an 
order the Assistant Commissioner refuses to enter- 
tain the appeal and cannot be considered to be 
‘disposing of an appeal,’ which implies the assump- 
tion that the appeal lay, was entertained and dis- 
posed of, after discussion of some question falling 
within the purview ofthe appeal,” 

Mr. Justice Bennett, the other member 
of the Benchin the Allahabad High Court, 
in the above case observed as follows :-— 

“In my opinion,with due respect to these learned 
Judges there is another section under which the 
order is passed, s. 30 (1) proviso, and the learned 
Judges do not seemto have considered this view 
at all. I consider that this proviso deals with the 
preliminary point as to whether an appeal shall be 
heard under s. 31 and it is only where the Agsis. 
tant Commissioner finds in favour of the assessee 
that he would proceed to hear the appeal unders, 31. 
I consider that the appeal under s. 31, relates to the 
matters enumerated by sub-s, 30 (1), that is the 
amount orrate of assessment or the liability to be 
assessed, etc. The question of whether an appeal 
is barred by the proviso to s. 30(1), is a question 
which is decided under that proviso and not under 
s. 31.” 

We have considered the respective views 
of the two High Courts appearing from the 
two cases mentioned above. We have no 
hesitation in accepting the view of Niamat- 
ullah and Bennett, J J a as the correct view. 
It is impossible to imagine any clearer 
provisions prohibiting an appeal than the 
proviso in s. 30 of the Income Tax Act, 
which runs as follows :— 

“Provided that no appeal shall lie in respect of 


(4) A I R 1934 All, 559; 150 Ind. Oas, 197; (1934) A 
LJ 274; 6 R A 1045, 
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an assessment made under sub-s, (4) of s. 23, or 


- under that sub-section read with s. 27. 


The law intended that where the assess- . 
ment was under a. 23 (4), the assessee shall 
be penalised by not being given a right 
of appeal. His remedy was limited to an 
application to the Commissioner in revision 
under s. 32. It would be very anomalous 
to give an agsessee who has been given no 
right of appeal a right of obtaining a 
reference from the Commissioner of Income- 
tax to the High Oour: by resorting to the 
simple device of filing an appeal in the 
face of thestatutory provision that no appeal 
was maintainable and obtaining an inevi- 
table order of rejection of that appeal on 
the ground that no appeal was maintain- 
able. We, therefore, agree with the view of 
the Allahabad High Court that where assess- 
Ment was made on the assessee under s. 23 
(4), then the provisions of s. 66 (2) and 
(3) of the Indian Income Tax Act would not 
apply. 

We, therefore, uphold the preliminary 
objection and dismiss the application 
(No. 1 of 1939) with ccsts, as not maintain- 
able. In applications Nos. 2 and 3 of 1939 
it is not denied by the Oommissioner of 
Inccme-tax that a question of law had 
arisen for decision. Rai Bahadur Ram 
Prasad Varma has not contended before 
usthat a question of law was not involved 
in the case. It is contended, however, by 
the learned Oounsel that a question of law 
which has become settled by a decision 
of the Privy Council ceases to be a ques- 
tion of law involved in the case. We have 
read the order of the learned Commissioner 
of Income-tax. It is admitted in his order 
that the point pressed by the applicant 
was left undecided by their Lordsbips of 
the Privy Oouncilin [6 I. T.O. p. 449) (1)]. 
Inspite of that fact the learned Commis- 
sioner goes onto say that although the 
point was left undecided yet the decision 
of their Lordships referred to by him leads 
him inevitably to the conclusion arrived 
at by the learned Commissioner. We have 
failed altogether to follow the view of the 
Commissioner when he says that the ques- 
tion is agettled one. We have read both 
the Privy Council and the Calcutta cases 
relied upon in theorder of the Commis- 
sioner in support of the view that the point 
of law involved in the present case is well- 
settled. As admitted by the learned Come 
missicner, their Lordships of the Privy 
Council left the question open in their de- 
cision and we fail to see how itcan be said 
that the question is a settled one when their 
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Lordships of the Privy Oouncil deliber- 
ately abstained from deciding it. The 
applicability and the soundness of the Cale 
cutta case has been questioned before us 
by Mr. Wasim. We do not wish to express 
any opinion of our own on that case. It is 
enough to say that even if the Calcutta 
High Court did take the view as accepted 
by the learned Commissioner, it cannot be 
said that the question of law arisingin the 
case isa settled questicn so far as this 
Court or this province is concerned, | 

Section 66 (3) of the Indian Income Tax 
Act runs as follows :— 

“If, on an application, being made under sub-s. (2), 
the Commissioner refuses to state the case on the 
ground that no question of law arises,the assessee 
may within six months from the dateon which he 
is served with noticeof the refusal apply to the 
High Oourt, and the Higb Court, ifitis not satis- 
fied of the correctness of the Commissioner’s deci: 
sion, May require the Commissioner to state the 
case and to refer if, and, on receipt of any such re- 


quisition, the Commiseioner shall state and refer 
the case accordingly.” 


We think that the circumstances of the 
present case satisfy the requirements of 
this clause. It istrue that the learned 
Commissioner in the present case does not 
Bay in so Many words that the question 
of law does not alise, but his view that 
the question arising in the case is a settled 
question of law amounts to saying the 
same, although in other words, we, there- 
fore, allow these two applications and re» 
quire the learned Commissioner of Income- 
tax to state the case and to refer it to this 
Court. 

- The applicant will get the costs of these 
two applications in this Oourt from the 
Income-tax Department, 


8. Applications allowed. 
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ALLAHABAD HIGH COURT 

Execution First Appeal No. 139 of 1938 

January 9, 1940 
BENNET AND VERMA, JJ. 
Seth KISHORI LAL—JUDGMENT-DBBToR— 
APPELLANT 
VETSUs 
Thakur KALYAN SINGH AND otazrs— 
DEORE8-HOLDERS— RESPONDENTA 

U. P. Encumbered Estates Act (XXV of 1934), 
8s. 79 (5)(a)—Held on facts that judgment-debtor K 
was not entitled to the benefit of s. 7 (1) (a)—K, B 
and Q held not joint debtors within meaning of 
8. 9 (5) (a). 

One K executed a mortgage of two villages X and 
Y in favour of S and then sold Mauza X to B and 
left the entire mortgage money due to S to be paid by 
B. B executed a simple mortgage of Mauza Xto G 
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and the mortgage deed provided that G would pay 
the entire mortgage debt due to S. The money was not 
paid to S. S brought a suiton the mortgage and 
obtained a decree. This decree wasagainst K and 
also against B and Gas subsequent transferees. 
The decree therefore treated the two villages in a 
different manner. In regard to Y there 
was a period of three years to pay the deeretal 
amount because K its owner was an agriculturists, 
and there was pn) such period of instalments given 
for village X because B was notan  agriculturist. 
S applied for execution of his decree by sale of 
Y village. G bad made an application under the 
Encumbered Estates Act and had obtained an 
order under that Act. Therefore K asked that there 
should be a stay of the execution of village Y 
under s, 7: 

Held, that as the decree had treated the two 
villages in a different manner, the fact that G had 
applied under Encum. Estates Act did not entitle 
K to the benefit of s. 7 (1) (a); 

Held, further that G and K were not joint 
debtors within the meaning of s, 9 (5) (a). The under- 
taking to pay the whole amount of the mortgage debt 
could not be divided between the person who gave 
the undertakiog and the person who received the 
undertaking. As the decree had differentiated the 
liability of the two villages it was not a case of a 
decree which treated the judgment-debtors in the 
same manner. Hence although K, B and G were 
jJudgment-debtors they were not joint debtors 
within the meaning s. 9 (5) (a) Encum, Estates 
Act. 173Ind Cas. 157(1), distinguished, 


Ex. F. A. from the decision of the Civil 
Judge, Aligarh, dated January 15, 1934, 


Mr. K.C. Mittal, for the Appellant. 
Mr, Panna Lal, for the Respondents, 


Bennet, J.— This is an execution fret 
appeal by Seth Kishori Lal, judgment» 
debtor, against an order of an execution 
Court refusing to stay execution of a mort- 
gage decree. The Court below has set out 
the following facts and it is cn these 
facts that learned Counsel Mr. Mittal for 
the appellant has based his argument. 
Kishori Lal was the owner of two Villages 
Somna and Arnia and he executed a mort- 
gage of these two villages in favour of 
Kalyan Singh and others, decree-holders, 
Kishori Lal then sold Mauza Arnia to 
Bhagirath and he left the entire mortgage 
money due to Kalyan Singh and others to 
be paid by Bhagirath, Bhagirath executed 
& simple mortgage of Mauza Arnia to 
Gopi Lal or Gopi Nath and the mortgage 
deed provided that Gopi Lal would pay 
the entire mortgage debt due to Kalyan 
Singh and others. The money was not 
paid to Kalyan Singh, etc. Kalyan Singh, 
etc. brought a suit on the mortgage and 
obtained a decree. This decree was against 
Kishori Lal and also against Bhagirath 
and Gopi Lal as subsequent transferees. 
Kalyan Singh applied for execution of this 
decree by sale of Mauza Somna., The 
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reason why the application was made for 
sale of Mauza Somna only is because of 
the form of the decree. The decree set 
out thatthe suit for recovery of R3. 5,000, 
principal and interest, was decreed and 
Kishori Lal was found to be an agricul- 
turist and was given three years to pay 
the amount so far as Somna property was 
concerned by yearly instalments of Rs. 4,000 
with effect from the end of May 1936 
until satisfaction, etc. Then follow the 
wosds: “The plaintiffs can proceed against 
Arnia property after expiry of period of 
grace in spite of the instalments." The 
decree therefore treated thetwo villages in 
a different manner. In regard to Somna 
there wasa period of three years because 
Kishori Lal, owner of Somna, was an 
agriculturiet ; and there was no such period 
of instalments given for Arnia because 
Bhagirath was not an agriculturist. For 
this reason therefore the application for 
execufion in regard to Somna has been 
made. The judgment-debtor Kishori Lal 
filed an objection in which he set out that 
it had transpired that Bhagirath Das 
deposited with Gopi Lal the money for 
payment to the decree-holders, that Gopi 
Lal was thus responsible for payment of the 
entire amount of the decretal amount and 
that Gopi Lal had made an application 
under the Encum. Estates Act and had ob» 
tained an order under that Act. Therefore 
Kishori Lal asked that there should be a 
stay of the execution of Mauza Somna., The 
decree-holder did not admit that Gopi Lal 
had made an application but apparently 
the Court below has been satisfied on that 
point. The decree-holder pointed out that 
Village Somna was exclusively owned by 
Kishori Lal and that the Encum. Estates 
Court had no proceeding before it concern- 
ing Mauza Somna, On these facts, the 
Court below considered that no stay of 
execution should be granted. Learned 
Counsel for the appellant has argued that 
there wasa joint debt and that Gopi Lal 
and Kishori Lal and Bhagirath were all 
joint debtorsand therefore the case is one 
which should be dealt with by the Special 
Judge under s. 9 (5) (a) and (b), Encum. 
Estates Act, and therefors there 
should be astay order under s. 7. It is for 
this Court to determine in appeal whether 
the provisions of s, 7 will apply in the pre- 
sent case. That section sets out in sub- 
S. (1) (a) 


- “All proceedings pending at the date of the said 
orderin any Civil or Revenue Oourt in the United 
Provinces in respect of any public or private debt to 
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which the landlord is subject, or with which his 
paves property is enucumbered.....shall be 
stayed,” 


The question thereforeis as to whether 
the present case comes within these words. 
Now the present proceedings are only in 
regard to Mauza Somna. From the form 
of the decree it appears that the two 
Villages have been treated by the decree 
as entirely separate entitles and it cannot 
be said that a person who has an interest 
in Arnia has any interest in Somna, Nor 
can it be said that Gopi Lal has any 
interest in Somna. There was a mortgage 
executed of Mauza Arnia by Bhagirath in 
favour of GopiLal. There was no mortgage 
executed in his favour of Mauza Somna. He 
has therefore no proprietary or other interest 
in Mauza Somna and if cannot be said that 
mauza Somna is any portion of his immov- 
able property which is encumbered, Now 
so far asthe decretal amount is a debt, it 
cannot be said that this is a debt which 
Gopi Lal is bound to pay so far as Mauza 
Somna is concerned. Mauza Somna has been 
treated under the Argicul. Rolief Act on 
the ground that its proprietor Kishori Lalis 
an agriculturist. The treatment of that 
Village Somna has been entirely. separate. 
Therefore a decree and execution proceed- 
ings for the sale of Mauza Somna do not ape 
pear to be in any way concerned with a debt 
which would be due for payment by the 
sale of Mauza Arnia. It does not appear 
therefore that s. 7 (1) (a) will cover the 
present case. Learned Counsel also referred 
to the provisions of s. 9 (5) (a) and (b). 
But these provisions involve the case of 
several joint debtors. It does not appear 
that the circumstances of the present case 
would constitute Gopi Lal and Kishori Lal 
as joint debtors, The undertaking which 
Gopi Lal gave (if he agreed to the mort- 
gageo deed) was an undertaking to pay the 
mortgage debt in full, In the case of such 
an undertaking it does not appear that 
the Special Judge could exercise functions 
of determining the amount which each of 
the joint debtors was to pay, Where there 
was an undertaking to pay the whole 
amount of the mortgage debt it is not clear 
how that undertaking is to be divided bet- 
ween the person who gave the undertaking 
and the person who received the under- 
taking. Section 9(5) (a) appears to con- 
template quite a different case—that of 
Several persons who are jointly liable to 
pay a certain sum of money. Learned 
Oounsel argued that because the decree 
was against all these persons as judgmente 
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c debtors therefore they were joint judgment- 


debtors and therefore they were joint 
debtors. But, as already pointed out, the 
form of the decree is quite different and 
the decree has differentiated the liability 
of the two villages Somna and Arnia. It 
is not a case of a decree which treats the 
judgmeni-debtors in the same manner, 
Learned Counsel relied on Babu Ram v. 
Manohar Lal (1). That was a case in which 
there was a compromise by which the 
defendants apparently agreed to pay a 
sum of money and in accordance with that 
compromise a joint decree was passed 
against the defendants. That is, the de- 
fendants were jointly liable- to pay the 
simple motey decree. Under these circum- 
stances it was decided in the ruling that 
where one of the joint judgment-debtors 
had applied under the Encum. Estates Act 
the Special Judge had to determine the 
amounts required to be determined by s, 9 
(9) (a) and therefore there must be a stay 
of execution of the decree until such 
determination. We do not think that the 
principle of thisruling will apply to the pre» 
sent case. For these reasons I consider 
that the decision of the Court below is 
correct and that this is not a case which 
should be stayed under s. 7 Encum. Estates 
Act, and I would therefore dismiss this 
appeal, 

Verma, J.—I ages that the appeal should 
be dismissed. It is conceded by the learned 
Counsel appearing for the appellant that it 
is open to the mortgagee decree-holder to 
proceed against any one of the properties 
mortgaged to him for the realization of the 
whole amount due to him. As has been 
pointed out by my learned brother, the 
decree-holder has proceeded against village 
Somna alone of which Kishori Lal is 
the sole owner. In my opinion the fact 
that Gopi Lal, who is said to be a sub- 
sequent mortgagee of another item of 
property covered by the mortgage, has 
made an application under the U. P. Encum, 
Estates Act cannot, in the circumstances 
of this case, entitle Kishori Lal to take 
advantage of 8. 7 of the Act. 


S. Appeal dismissed. 
(1) 1937 A L J 886; 173 Ind. Cas. 157: AI R 1938 


A 
All 6; I L R (1938) All 22:10 R A 466; (1938) R D 
84; 1938 A L R 98, 
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PATNA HIGH COURT 
Oivil Revision No. 42 of 1940 
February 5, 1940 
ÅGARWALA AND Rowtanp, JJ. 
Mes, ZOHADA BEGUM BAHEBA— 
DEFENDANT—PRTiITIONER 
VETSUS 
Messrs, HAJI DAWOOD AYED Firm 
AND OTHERBS—OPPposiTs Party 

Civil Procedure Code (Act Y of 1908),0. XXVI, 
r. 4—Refusal of application by defendant for issue 
of commission for examination of her husband on 
her behalf, held, was material irregularity inezer- 
cise of jurisdiction, 

The defendant applied for the issue of commis- 
sion for the examination of her husband as a 
witness on her behalf. At the time of epplication 
the husband was serving as Deputy Magistrate 
more than 200 miles from the Court where the suit 
was pending. He was unable to obtain leave to 
proceed tothe Oourt, The Court refused the appli- 
cation : 

Held, that in refusing the application the Court 
acted with material irregularity in the exercise of its 
jurisdiction. 

©. R. against an order of the Sub- 
Judge, Dhanbad, dated January 19, 1940. 


Messrs, S. C. Mazumdar and S. C, Ghose 
for the Petitioner. 

Syed Ali Khanand Mr. H, R. Kazimi, 
for the Opposite Party. 


Agarwala,J.—This is an application 
by defendant No.1 against an order of 
the Subordinate Judge of Dhanbad refus- 
ing toaccede toa her request to issue a 
commission for the examination of her 
husband as a witness on her behalf, The 
application wasmade in a suit in which 
defendant No.1 is being sued for breach 
of contract. The ground on which the 
Court below has rejected the application 
is that the husband of defendant No. 1 
will be an important witness in the case and 
it is, therefore, desirable that the Court 
should have the advantage of watching his 
demeanour whiledeposing. The husband 
of defendant No. 1 is at present serving 
as a Deputy Magistrate in Orissa, more 
than 200 miles from the Court where the 
suit is pending in Dhanbad. Order XVI, 
T. 19, therefore, is a bar to the Court 
obtaining the presence of the witness 
by summoning him. Order XXVI, r 4 
confers upon the Court a discretion to 
permit witnesses to bo examined on come 
mission. The only question therefore is 
whether the Court has acted with material 
irregularity in the exercise of its jurisdic- 
tion in refusing the application of defene 
dant No.l. In Vidya Purna v. Sttamma 
(1) a Division Bench held that “a party 

(1) 21 ML J &89; 12 Ind. Cas. 74, 
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to a suit has a rightto the issueof a 
commission to examine a wiiness beyond 
the prescribed distance.” 

The decision was followed by a single 
Judge of the same Court in Jagannatha 
Sasiri v. Sarathambal Ammal (2). On 
behalf of the opposite parly, it was Cone 
tended that defendant No, 1 has acted mala 
fide and that her conduct shows her inten- 
tion of delaying the hearing of the suit. 
This contention is based on the fact that 
in October the husband of defendant No, 1 
applied for - leave, apparently with the 
object of proceeding to Dhanbad to be 
examined as a witness, and that although 
his application for leave was refused 
defendant No. l took no steps to apply 
for a commission until January 16, 1940. 
It appears however that in December 
negctiations for compromising the suit 
were in progress and that after those 
negotiations had fallen through the hus- 
band of defendant No. 1 wrote to the 
latter's Pleader at Dhanbad on January 3, 
1910, again stating that he would be 
unable to obtain leave toleave the district 
and therefore instructing the Pleader to 
apply for his examination on commission. 
It does not therefore appear that the con- 
duct of defendant No 1 displays any 
negligence inthis matter. In view of this 
fact and of the importance of the examina- 
tion of the husband of defendant No. 1 and 
of the fact that he is performing public 
duties in Orissa, we consider that the 
Court acted with material irregularity in 
refusing the application. I would therefore 
set aside the order of the Oourt below 
and direct the issue of a commission for 
the examination of the husband of defen- 
dant No.l. The parties will bear their 
own costs of this appligation. 


8, Order set aside. 
(2) 46 M 574; 71 Ind. Cas, 530; AIR 1923 Mad. 


321.44 ML:J 202317 L W 251; (1923) MW N 
157. 
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LAHORE HIGH COURT 
Civil Revision No. 487 of 1939 
November 30, 1939 
DALIP BINGA J. 
Firm RALLA RAM DAULAT RAM 
— DEFENDAN T— PETITIONER 
versus 
JASWANT RAI, PLALNTIFF AND CTHERS— 
DErENDANTS— RESPONDENTS 
Civil Procedure Oode (Act V of 1908), O. XLI, 
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r, 23, O. VIII, vr. 6—Order remanding case and 
directing refund of stamps—Revision, if lies— 
Accounts of one and same person—Mere fact that they 
were separate, if attracts O. VIII, r. 6. A 

Revision is competent from an order remanding , 
case under O. XLI, r. 23, Oivil P. O., and directing 
refund of stamps even after the finding has been 
given on the issue remanded. 

If the accounts were of one and the same person, 
the mere fact of the accounts being separate or in 
different names would not attract the provisions of 
O. VIII, r. 6, Oivil P, 0. i 


O. R. of an order of the Senior Sub-Judge’ - 
Ferozepore, dated February 11, 1939. 


Mr. D. N. Aggarwal, for the Petitioner. 


Mr. R. P. Khosla, 
(Plaintiff). 


Order.—A preliminary - objection is’ 
raised that revision is incompetent because 
on remand the trial Court has fouod the 
issue framed against the defendant and 
the defendant can appeal and raise the 
grounds raised in revision. This is not 
correct. The order of remand as stamp 
was refunded presumably purports to be 
under O. XLI, r, 23, and- therefore would 
become final if not attacked by way of 
appeal or revision. I therefore. overrule 
the preliminary objection. On the merits, 
tbe trial Court found as a fact that the 
khaias though separate were of one and 
the same person. It is stated before me 
that Daulat Ram is the sole proprietor of 
thefirm Ralla Ram Daulat Ram. The 
Appellate Oourt without noticing the evi- 
dence of Kundan Lal, tha person keeping 
the two accounts on which the trial Court” 
had relied held that as the accounts were 
separate, set off could not be claimed. 
But if the accounts were of one and the 
same person, the mere fact of the accounts 
being separate or in different names would 
not attract the provisions of O. VIII, r.6 
orcome within Allzance Bank of Simla v. 
Mohan Lal (1). í therefore accept the 
revision, The account itself indicates that 


for the Respondent: 


the accounts were of one and the same y 


person as one item in the account of Daulat¢ 
Ram alone purports to be ofthe firm: Ralla 
Ram Daulat Ram. The decree of the trial 
Court is restored with proportionate costs 
throughout. 

8. Revision allowed. 


(1) A I R 1927 Lah, 228; 101 Ind. Oas. (762; 8 L105; 
28 P L R427, 
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ALLAHABAD HIGH COURT 

Civil Revision No. 302 of 1939 
March 28,1940 

RsovHPaL BINGAH, J. 

LAL AND oTHERS—APPLICANTS 
3 Versus 
JANG SINGH aNp oTaeRs—Oppositm Party 

U. P. Eucumbered Estates Act (XXY of 1934), 
ss. 14, lO—Interest decreed can in no case exceed 
principal— Decree obtained on basis of loan, if 
makes any difference. 

Under the provisions of s. 14, U. P. Encum. 
Estates Act the Court can granta decree for the 
principal sum due plus interest which shall not 
exceed the principal amount which was due on the 
date of the application. In view of these provi- 
gions, it is no longer open to the Court to award 
interest on some other consideration. The fact that 
a decres has been obtained on the basis of a loan 
does not make the slightest difference because s. 15 
makes it clear that the powers of the Oourt in de- 
termining the amount are subject to the provisions 
of s. 14 and according to thas section interest can- 
Dot possibly exceed the principal amount which was 
due on the date of the application, I79 Ind, Oas. 
630 (1), not followed, 


CG, R. agaiost the order of the District 
Judge, Farrukhabad, dated May 11, 19339. 


Mr. Baleshwari Prasad, for the Appli- 
cants. 


Mr. B.S. Darbart, for the Opposite Party. 


Order.—This is a revision application 
arising out of proceedings under the 
Encam. Estates Act. Girdhari Lal and 
other applicants made an application under 
8. 4, Encum. Estates Act, which was 
sent to the Special Judge under the pro- 
Visions of s. 6. The opposite party, Jang 
Singh and others, hada claim against the 
landlord debtors and they preferred their 
claim which was based on foot of a morte 
age decree, dated December 6, 1929, in the 
Court of the Special Judge, It may be noted 
here that the application under the Encum. 
Estates Act had been made on April 
11, 1936. The main question for consider 
ation in the present appeal is whe- 
ther the lower Appellate Court was right 
in allowing interest to the creditors in de- 
fiance of the provisions of s. 14, Encum. 
Estates Act. Both parties are agreed 
that the principal amount due from the 
landlord debtors to the creditors was a 
sum of Rs, 3240. Section 14, Encum. 
Estates Act, among other things ordaiaos as 
follows: 
Ot suas deaatete .-In examining each claim the Special 
Judge shall have and exercise all the powers of the 
Court in which a suit for the recovery of the money 
due would lie and shall decide the quastionsin issue 
on the same principles as those on which such Uourt 


would decide them, subject to the following provi- 
Biong, namely— 
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(a) The amount of interest held to be dueor the 
date of the application shall not exceed tha’ portion 
of the principal which may still be found to be dus 
on the date of the application ” o. 

Section 15, Encum. Estates Act, enjoins 
as follows : 
` In determining the amount due on the basis of 
a loan which has been the subject of a decree the 
Special Judge shall accept the findings of the Gourt 
which passed the decree except inso faras they 
are inconsistent with the provisions of s, 14...” 

If we read the provisions of these two 
sections carefully, it becomes af once ap- 
parent that in the matter of granting inter- 
est the powers of the Court are curtailed 
to a considerable exlent. Tome it is clear 
that under the provisions of s. 14 the 
Court can graota decree for the principal 
sum due which in the present case was 
Rs, 3,240 plus interest which shall not exceed 
the principal amount which was due 
on the date of the application. In 
view of these provisions, it is no longer 
open to the Court to award interest on some 
other consideration. The fact that a decree 
bas been Obtained on the basis of a loan 
does not make the slightest difference bee 
cause 8. 15 makes it clear that the powers 
of. the Court in determining the amount 
are subject to the provisions of s, 14 and 
according to that section interest cannot 
possibly exceed the principal amount 
which was due on the date of the applica- 
tion. 

Learned Counsel for the respondents relied 
on Ramsagar Prasad v. Shyama (1), decided 
by the Chief Court of Oudh, The first por- 
tion of the head-note certainly goes against 
the contention raised on behalf of the 
respondents, But there are observations in 
the concluding portion which might be said 
to be in favour of the respondents, If that 
case be an authority that in spite of the 
provisions of a. 14 the Court can grant 
interest more than the principal sum due 
On the date of the application, then L must 
respectfully beg to dissent from that view. 
AsI have observed, the matter has been 
made perfectly clear by the provisions of 
s. 14, cl. (4). In no case can the interest 
exceed the principal sum due on the date 
on which the application was made. Learn- 
ed Counsel for the respondents also urged 
thut this was a case in which this Court 
should not interfera in revision because at 
the most what could be said was that the 
Court committed illegality but it was urged 
that it had jurisdiction to determine the ` 
matter in dispute. Iam not in agreement 

35: 179 Ind. Oas. 630; AIR 
1938 dadh ap Tol 524; (1939) O WN 118; 41 
R 0196; 1939 O LR 67; 1939 R D 67, 
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with this contention of the learned Counsel 
for the respondents. In my opinion the 
Court had no jurisdiction, having regard 
to the provisions of e, 14, to pass an 
order which would permit the creditors to 
realise by way of interest more than the 
amount which was due as principal on the 
date of the application. For the reasons 
given above I allow this revision application 
and modify the decree of the lower Appel- 
late Court to this extent that the decree of 
the lower Appellate Court awarding interest 
to the respondents at 44 per cent, from the 
date of filing of Suit No 54 of 1929 on 
the sum of Re. 6,481-4-0 only upto the date 
of the filing of the application under the 
Encum, Estates Act is set aside. No 
interest will be allowed to the respcndents 
for tbis period. In other respects the decree 
of the lower Appellate Court is upheld. 
So far as the costs in this Court are con- 
cerned, parties will bear their own costs. 
D. Decree modified. 
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LAHORE HIGH COURT 
Civil Revision No. 121 of 1939 
May 2, 1939 
Darr SINGS, J. 
RAM ZANI—DEFBNDANT—PETITIONER 
versus 
Mst. NUR AHMADI, PLAINTIFF AND OTHERS 
— DEFENDANTS — RESPONDENTS 

_Review—Review from order, competency— Arbitra- 
ticn—No provision for umpire, incase of difference 
between arbitrators—Provision that in such contin- 
gency Court should decide case—Court cannot ap- 
point another person as umpire. 
. Review of an order is competent and it depends 
upon circumstances whether the order passed in 
review isa correct order or not. 

Where the deed of reference made no provision 
. for the contingency of difference between the arbi- 
trators by way of appointing an umpire, but ex- 
pressly stated that the Court should then decide 
the matter in case of difference between the arbi- 
trators, the Court has no jurisdiction to appoint an- 
other person as umpire, g 


O. R. cf an order of the Hcny. Bub- 
Judge, Fourth Olass, Rohtak, dated 
November 26, 1938. 


Mr. Qabul Chand, for the Petitioner. 


Mr. F. C. Mittal, for the Respondent 
(Plaintiff). 


Order—In this case the facts are 
a little curious. The plaintiff sued the 
defendants fur pre-emption of land sold by 
Hakim-ud-Din defendant. On February 
18, 1938 the case was fixed for evidence 
and on that date the parties put in a deed 


RAMZANI V. NUR AHMADI (LAH.) 


18910 


of reference to arbitration by two named 
arbitratcrs Sultan Singh and Abdul Hamid 
Khan. It was provided in the deed of 
reference that if there wasa difference of 
opinion between the arbitrators ‘then “jo 
adalat faisla farmawegi woh ham fariqain 
ko manzur hai.’ In the statements of the 
parties following on this deed of reference 
it was stated by all the parties that if the 
arbitrators differed the Oourt should be 
umpire. On that date the Court was that 
of the Honcrary Subordinate Judge, Lala 
Basheshar Nath. I do not consider by 
these statements that parties really meant 
that in that case Lala Basheshar Nath, 
Honorary Subordinate Judge, was to act 
as an umpire over the arbitrators. I think 
all that the parties meant was to say in 
polite language that if the arbitrators 
differed, the Court should decide the case 
according to law. The arbitrator Sultan 
Singh put in an award which is dated 
March 26, 1938 on April 14, 1938, Abdul 
Hamid Khan put in an award dated April 
13, 1938 by registered post reaching the 
Court on April 19, 1938. The arbitrators 
differed in these two awards, but the learned 
Counsel for the respondent now raises the 
contention that as a matter of fact Abdul 
Hamid Khan had agreed to the first award 
and therefore there was no difference of 
opinion between the arbitrators, This point 
does not appear to have been decided by 
the Court, but on April 22,, 1938 the Sub- 
ordinate Judge, Mr. Suri, to whom the case 
had been transferred, cancelled the arbitra- 
tion and fixed the case for evidence on 
April 26, 1938. A review was filed of the 
order of April 22, 1938 on April 26, 1938 and 
Mr. Suri, Subordinate Judge, admitted this 
review. T'he case was then transferred back 
to the Honorary Subordinate Judge, Lala 
Basheshar Nath. Issues were struck on 
June 10, 1938. On July 31, 1938 the review 
was accepted and an order was passed for 
referring the case to an umpire appointed 
by the Court, Lala Uggar Sain. i 

It is contended here, firstly, that this 
review was not competent to the Court. 
T am unable to agree with this, Review of 
an order is competent and it depends upon 
circumstances whether the order passed in 
review is a correct order or not. But it 
cannot be held a priori that no review was 
competent. It is next argued that the Court 
could not delegate its functions to another 
arbitrator; in other words that according to 
the statements of the parties the Court it- . 
self was to be the umpire and it could not 
delegate these functions to someone else. 
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Ihave already however held that in my 
opinicn the parties did not intend that the 
Court should act as an umpire though they 
used those worda and therefore no question 
arises. of the Court being able to delegate 
its fanetions or not, The only point really 
is whether the Oourt was competent fo ap- 
point somebody as an umpire when the 
arbitrators differed, It appears to me that 
as the deed of reference made no provision 
for this contingency by way of appointing 
an umpire, but expressly stated that the 
Court should then decide the matter, the 
Court had no jurisdiction to appoint Lala 
Uggar Sain as arbitrator. Thirdly, it is 
contended that Lala Uggar Bain's actions 
were without jurisdiction because he made 
no endeavour to consult the previous arbitra» 
tors as he should have done under the 
terms of the Oourt’s order of July 31, 1988 
appointing him as arbitrator. Itis however 
unnecessary in view of my previous deci- 
sion to deal with this point. The award 
was filed on October 4, 1938 and cn October 
14, objections were put in and on October 
17, 1938 issues were struck ; 


"1. Was the appointment of an umpire invalid ? 


2. Did the umpire act against the orders of the 
Gourt ? ` i 


3. Is the award liable to cancellation ?" 


On November 26, 1938, without, deciding 
these issues, the Court merely accepted the 
award and passed a decree, It appears 
tome that this eannot stand and I hereby 
therefore set aside the decree passed in 
terms of the award of Lala Uggar Sain and 
set aside that award too. I remand the case 
back to a stipendiary Subordinate Judge 
to be appointed by the learned Senior 
Subordinate Judge to dispose of the case 
according tolaw. The learned Counsel for 
the respondent wishes to contend that the 
arbitrators did not really differ originally 
and Abdul Hamid Khan having signed the 
original award propounded by Sultan Singh 
arbitrator could not change his mind subse- 
quently and put in a fresh award, This 
point would be open for the learned Bube 
ordinate Judge to decide because I do not 
consider that the decision by the Honorary 
Subordinate Judge on this point is at all 
satisfactory. Ifthe Court comes to the cone 
clusion that the original arbitrators really 
‘decided the case in one fashion it will 
accept the award if no objections are taken 
to it and pass a decree according to that 
award. If on the other hand it holds that 
tke arbitrators differed, it will proceed to 
dispose of the case according to law in the 
ordinary fashion. Costs will abide the 
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event, Parties are warned to appear before 
the Senior Subordinate Judge on May 20, 
and obtain a date, 

D. Case remanded, 


v ay 


CALCUTTA HIGH COURT 
Appeal No. 141 of 1938 
February 14, 1939 

R. ©, Mrrrark anD Kaunoxar, JJ, 
RAGHUBIR SHA W-— DBEORSE*HOLDER — 

APPELLANT 

versus 

SHA W—JUDGMENT-DEBTOR 
— RESPONDENT 
_ Landlord and tenant—Decree for khas possession 
în favour of landlord—Failure of tenant to remove 
structures from land belonging to him, within time 
specified in decree—Landlord taking possession after 
such time kas option io keep or remove structures 
—Tenant cannot compel him to remove structures or 
to pay compensation. 

Where a landlord has obtained a decree for khas 
possession of the land in possession of his tenant 
providing that on failure of the tenant to remove 
the structures built by him onthe land within the 
time fixed by the decree, the landlord would be 
entitled to remove the same and to claim the costs 
of the removal from the tenant, the tenant loses his 
right to remove the structures on his failure to 
comply with the terms of the decree. The landlord 
who takes possession of the lend, after the period of 
grace allowed to the tenant, with the structures, has 
an option to keep them orto dismantle them. If 
he keeps them he cannot be compelled by the ten- 
ant to remove them or to pay compensation. The 
right or privilege conferred on him by the decree 
cannot be converted by the executing Court into a 
liability. 152 Ind. Oas. 433 (Ll) relied on. 


A. from the appellate order of the 
Additional District Judge, 24-Perganas, 
dated June 25, 1938. 


Mr. Baijali Bhusan Sanyal, for the Ap- 
pellant. 7 

Messrs. J. M. Banerjee and 
Kumar Sen, for the Respondent. 


Judgment.—This appeal is on behalf 
of the decree-holder, and it arises out of 
proceedings started on an application — of 
the judgment-debter to the executing 
Court, by which he claimed restitution of 
the structures which were on the land. 
The facts are these: the decree-holder 
was the landlord and the judgmentedebtor 
the tenant in respect of some land. The 
structures on the land, it appears, had 
been raised by the tenant and were his 
properties. The decree-holder instituted 
a suit in ejectment after service of notice 
to quit, and he wanted khas possession, 
of the land, whichwas the subject-matter 
ofthe suit. He obtained a decree on June 


RAWSAN 


Nirmal 


‘468 


-37,-1935, The material portion of the decree 
‘runs thus ; 

“Tt is further ordered and decreed that the plaintiff 
do get khas possession of the land in suit by 
ejecting defendant therefrom. It is further ordered 
thatthe defendant do remove the structures which 
are on the land, within two months from this date 
failing which the structures will be removed by 
the plaintiff and the defendant will be liable for 
costs.” 


The defendant did not remove the struc- 
tures within the time limited in this 
decree which was passed on June 17, 1935. 
The plaintiff decree-holder applied for 
delivery of possession of the land, and the 
possession of the land was delivered to 
him on December 31, 1937. In delivering 
possession of the land, the peon put him in 
physical possession at least of oneof the 
huts which were standing on the land and 
symbolical possession of the rest. On Janu- 
ary 17, 1938, the present application by 
the judgment-debtor was made, and in that 
application he said that under the terms 
of the decree the decree-holder could not take 
possession of the structures, that the struct- 
ures were his and the structures must be 
restored to him; atleast the decree-holder 
must dismantle them and make over to 
him the materials. This lastementioned 
contention has been accepted by both the 
Oourts below. 


In our judgment, the position taken by 
the judgment-debtor cannot be supported 
and the orders made by the Courts below 
must be discharged. The  decree-holder 
sued for khas possession of the land and he 
got what he had prayed for. The judgment- 
debtor was given the option to remove 
the structures within two months of the 
decree. The decree therefore provided that 
if he did not remove the structures within 
the said period the decree-holder would 
be entitled to do so, and if the decrec-holder 
did so, he would be entitled to recover the 
cost of removal from the judgment debtor. 
This. is how we construe the decree. By 
the decree a privilege or right was given to 
the plaintiff to remove the structures in 
case they were not removed by the defen- 
dant within the period limited in the 
decree, and a further liability was imposed 
on that contingency upon the defendant, 
namely to pay the cost of removal. The 
judgment-debtor not having removed the 
structures within the time limited, he lost 
the right of removing the structures, The 
decree-holder has taken possession of the 
land after the period of grace allowed to 
the judgment-debtor and the structures 
were there then. It is optional to him 
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whether he keeps them or dismantles them. 
If he keeps them he cannot be compelled 
by the judgment-debtor to remove them or 
to pay ccmpensation. The right of privilege 
conferred on him by the decree cannot be 
converted by the executing Oourt into 
a liability. The principle on which we 
proceed hasbeen laid down in Sreenath 
Chakravarty v. Bhogoban Chandra Chakra- 
tarty, a case referred to with approval in . 
the case in Bir Bikram Kishore Manikya 
v. Raj Kumar Pal (1) at p. 59. The result 
is that this appeal is allowed, and the ape? 
plication of the judgment-debtor on which 
these proceedings were started is dismissed. . 
In the circumstances we make no order 
as to costs, The cross-objection is dismissed 
but without costs. 
Appeal allowed. 


g. 
(1) 62 O 52; (55); 152 Ind. Oas, 433; A IR 1934 Cal. 
751; 38 O W N1051; 7 R O27. 


ALLAHABAD HIGH COURT 
Miscellaneous Appeal No, 4 of 1940 
March 20, 1940 
BENNET AND IQBAL AH¥AD, Jd. 
MUMTAZ— APPLICANT 
versus 
CHHUTWA AND saNoTsER—OPposITR PARTY 

Criminal Procedure Code (Act V of 1898), ss 383, 
77—Sessions Court upholding sentence of imprison- 
ment and issuing warrant of arrest of accused re- 
leased on bail—Court, if should ask sureties to ask 
accused to surrender—Oontempt of Court—Hvasion 
of warrant of Sessions Court by accused and mis- 
representation in revision application that he was 
in jail, constitute contempt of Court. 

The procedure on the Sessions Court upholding a 
sentence of imprisonment isto issue a warrant to 
the jail under s. 383, Criminal P. O., and where 
the accused is on bail and is not present the Court to 
issue a warrant for his arrest to a Police Officer 
under s. 77, Criminal P. O. There is no procedure 
laid down by the Code that the Oourt should ask the 
sureties to ask the accused to surrender. 

The accused commits contempt of Court by evad- 
ing the warrants of the Sessions Court and also by 
having the misrepresentation made in his applica- 
tion of revision to Court that he was in jail and should 
be released on bail. 


Mr, B. S. Darbari, for the Applicant. 


Mr. M. H. Faruqi, for the Opposite Party. 
The Govt. Advocate, for the Orown. 


Bennet, J.—Thisis a complaint of con- 
tempt of Gourt made by one Mumtaz 
against Chhutwa and Nasira. Mumtaz was 
the complainant in a case under s, 297, 
I. P. O., against the accused for having 
ploughed up the graves of his relations 
and the accused were convicted of that 
offence on Avgust 7, 1939 and sentenced 
by a Magistrate to three months’ rigorous 
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imprisonment and Rs. 50 fine. ‘The accused 
were released on bail by order of the 
Sessions Judge on the same date. On 
December 22; 1939 the Sessions Judge upheld 
the sentence of three months’ rigorous im- 
prisonment but remitted the sentence 
of fine. Warrants were issued by the 
Sessions Judge presumably on that date 
but the accused were never arrested on 
those warrants. On January 9, 1940 an 
application was made by Mr. David in 
this Court for revision of the order of the 
Sessions Judge and that application atates: 
“It is therefore prayed that the applicants 
be released on bail pending the disposal 
of this application,’ On February 2, 1910 
a leareed Judge of this Court passed the 
following order: 

“I have perused the judgment of the learned 
dudge of the lower Appellate Oourt. I think that 
the sentence in the case may be reduced. The ac- 
cused have been rightly convicted under s. 297, 
I, P.O. I confirm their convictions but reduce 
the sentence of imprisonment to the term for which 
the two applicants have already been in jail, They 


will now be set at liberty unless required in con- 
nection with some other charge.” 


It cow transpires that the accused have 
never been in jail at all except possibly 
for a part of the day on which the Magis- 
trate sentenced them and even this is 
doubtful, There is no doubt that the 
learned Judge of this Court was led to 
believe that the aceused had served a 
period in jail at least from the date of the 
order of the Sessions Judge, that is Decem- 
ber 22, 1939, up to the date of the order 
of the High Court, February 2, 1940. The 
complainant complains that there was 
contemptof Court by the accused evading 
services of the warrants and making an 
application in revision while they were 
in contempt of Court and further that there 
was contempt of Court of the learned 
Judge of this Court being misled and in- 
duced to believe that the accused were 
still in jail. Today two depositions have 
been made by the accused and they set out 
firstly that they were not informed that there 
was aay warrant of the Sessions Gourt 
against them, and secondly, that they did 
not know it was necessary for them to 
surrender unless asked by their sureties 
to surrender, The procedure on the Sessions 
Court upholding a sentence of imprison- 
ment is to issue a warrant to the jail under 
s. 383, Oriminal P. O, and where the 
accused is on bail and is not present the 
‘Court issues a warrant for his arrest to a 
‘Police Officer under s. 77, Criminal P. C.,, 
There is no procedure laid down by the 
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Code that the Court should ask the sureties 
to ask the accused to surrender. There is no 
doubt that the accused were aware that the 
Sessions Oourt had upheld the sentence of 
imprisonment and in the depositions of 
the accused they do not allege that they 
were not aware. Moreover, this is shown 
by the fact that on January 9, 1940 an 
application for revision to the High Oourt 
was made on their behalf. 

The facts therefore are clear. In our 
opinion, the accused did commit contempt 
of Oourt in the first instance by evading 
the warrants of the Sessions Oourt and in 
the second place the accused did commit 
contempt of Court by having the misrepre- 
sentation made in their application of 
revision to this Court that they were in 
jail and should be released on bail, We 
therefore find that the accused are guilty 
of contempt of Court. The sentence which 
we impose on the accused is three months’ 
simple imprisonment each for contempt of 


Court. The accused will now be taken 
into custody. 
D. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 877 of 1936 
July 18, 1939 
B. K. Moxuersea AND ROXBURGH, JJ. 
Sheikh AHAMED CHHOBAHAN 
CHAUDHURY anp otugss—PLAatNTIFes 
—APpPaLLANTS 
Versus 
Maulvi SULTAN AHAMMED MIA 
AND OTHERS — RESPONDENTE 

Landlord and tenant—Rent decree—Presumption 
as torelationship of parties—Rent decree against 
tenants by co-sharer’s wife along with other co- 
sharers—Subsequent rent decree by her husband with 
other co-sharers against tenants—Presumplion rais- 
ed by former decree is rebutted by subsequent decree 
—Court, if can presume that relation of landlord 
and tenant, between husband and tenant continusd— 
Recordof Righta—V alue of—Hovidence of title, 

A decision in & rent suit whether it is ex parte 
or contested is conclusive on one question and one 
question only, namely, as to the existence of the 
relationship of landlord and tenant between the 
parties for the period in suit, It has a value un~- 
doubtedly under the provisions of s, 114, Evi, Act, 
and under illus. (d) of that section it is open to a 
Court to presume thatthe relationship which was 
detarminsd inthe rent suit continusd after that. 
Where, therefore, tha wife of a co-sharer obtains a 
rent decree against the tenants along with other 
co-sharers and her husband also subsequently ob- 
tains @ rent decree against the tenants with other 
co-sharers, the subsequent decree rebuts the pre- 
sumption raised by the former decree and unless 
there is something to the contrary proved, it would 
be a proper thing to presume that the relationship 
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Of landlord and tenant as between husband and the 
enants continues, 

The Record of Rights cannot be regarded as an 
evidence of title. 


Messrs. Nripendra Chandra Das, Dhara 
madas Set and Raj Kumar Chakravarty, 
for the Appellants, 


Messrs. Jogesh Chandra 
Jitendra Kumar Das Gupta, 
Respondents. 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. 


Mukherjea, J.—This is an appeal on 
behalf of the plaintiffs and it arises out 
of a suit for arrears of rent due in respect 
of taluq whichis alleged to be held by the 
defendants as tenants under the plaintiffs, 


Roy and 
for the 


The rent is claimed forthe years 1335-38. 


B.S.,at the rate of Rs. 281-15-6 per year. 
The whole controversy centres round a very 
short point as to whether the plaintiffs re- 
present the 16 annas interest in Touji 
No. 194 under which the talug is admittedly 
held. The trial Court decided this point in 
favour of the plaintiffs and decided the 
suit. On appeal the lower Appellate Court 
held that some of the co-sharers were left 
out and consequently the suit was not main= 
tainable. To understand the point in con- 
troversy it is necessary to state the material 
facts briefly. Touji No. 194 admittedly 
belonged to three persons, vèz., Basirulla, 
Asanulla and Fazlur Rahman in equal 
shares. Plaintif No. 1 whois the son of 
Basirulla claims to represent his 1/3rd 
share in the toujz, Asanulla’s interest is 
admittedly held by plaintiff No, 2 and 
there is no dispute on this point. The 
remaining I/3rd share of Fazlur Rahman 
is alleged by the plaintiffs to have passed 
over to plaintiffs Nos. 3 to 5 by 
certain transfers. Thisis how the plain- 
tiffs claim to represent the entire 16 
annas share of Touji No, 194. 

Defendant No. i who is the only contes» 
ting defendant rasied a twofold defence in 
answer to the plaintiffs’ claim. His first 
contention was that the 1/3rd share of 
Basarulla belonged not to plaintiff No. 1 
but to his wife Ashrafannessa in whose 
name it was recorded in the settlement 
records and after the death of Ashrafan- 
nessa it vested in her two sons and three 
daughters. As none of these heirs of 
Ashrafannessa were made parties to thig 
suit the other plaintiffs were not entitled 
to any relief. The second contention 
raised was that the entire interest of 
Fazlur Rahman did not vest in the plain» 
tiffs but that a6 pies share, taking the 
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interest of Fazlur Rahman to be 16 
annas, was purchased by defendant No. 1 
by a kobala dated Chaitra 24, 1336 B. 5. 
The trial Court, as I have stated above, 
negatived both these defences and decreed 
the plaintiffs’ suit in its entirety. The 
lower Appellate Court on the other hand 
accepted the defence version as correct 
and on that ground dismissed the plain- 
tifis’ suit, Mr. Das who appears for the 
appellants has challenged the propriety of 
the lower Appellate Courts decision on 
both these grounds. | 

Now, so far as the first point is con- 
cerned, Iam of the opinion that the 
decision of the lower Appellate Oourt 
cannot be supported. There is no dispute 
that the 1/3rd share in the touji belonged 
to Basirulla and plaintiff No. 1 is his son 
and heir. It is true that in the Record of 
Rights the name of his wife Ashrafannessa 
was recorded as a proprietor to the extent - 
of 1/3rd share and on the basis of that 
entry there was a rent suit started in 
which she figured as a plaintiff along 
with her co-sharers. There was a decree 
obtained in that rent suit which is marked 
Ex. D in this case. There was however 
a later decree in a suit which was insti- 
tuted by plaintiff No. 1 along with the 
other owners and that too culminated in 
an ex parte decree against the present dee 
fendants. The lower Appellate Oourt was 
of the opinion that preference skould be 
given to the first decree over the second 
and as it hasnot been established by any 
evidence that there was any fraud which 
Vitiated the firat decree it must be taken 
to be conclusive between the parties. I 
think that the learned District Judge looked 
at the thing from a wrong standpoint alto- 
gether. A decision in arent suit whether 
it is ex parte or contested is conclusive on 
one question and one question only, 
namely, as to the existence of the rela- 
tionship of landlord and tenant between 
the parties for the period in suit. It has 
a value undoubtedly under the provisions 
of s 114, Evi. Act, and under 
illustration (d) of that section it is open 
to a Court to presume that the rela» 
tionship which was determined in the rent 
suit continued after that. 

In the present case the subsequent 
decree even though it was an ex parte one 
did certainly rebut the presumption which 
the Court would be otherwise entitled to 
draw under s. 114, Evi, Act, and unless 
there is something to the contrary proved 
by the defendants it would be a proper 
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thing to presume that the relationship of 
landlord and tenant as between plaintiff 
No. 1 on the one hand and the defendant on 
the other still continues. Apart from that 
the Record of Rights cannot certainly be 
regarded as an evidence of title and as 
Asrafannessa could not be an heir of 
Basirulla nor is there any case of her 
having obtained the property by any deed 
of transfer the entries would prima facie 
be baseless. Under these circumstances [ 
am of the opinion that the lower Appellate 
Court was wrong in dismissing the suit on 
the ground that a 1/3rd share of the toujt 
did not belong to plaintiff No. 1 but 
belonged to his wife and after the death 
of the latter went to her heirs, 

On the second point I think the finding 
arrived at by the lower Appellate Court 
cannot be upset in second appeal, No doubt 
the matter is somewhat intricate but on 
the whole we think that the lower Appellate 
Court has ccme to the right decision, It is 
not disputed that 1/3rd share of Fazlur 
Rahman devolved upon his three sons and 
his widow and after a deed of nadabi was 
executed by one of the sons, viz., Moazem 
Hossain Chaudhury, the cther two brothers 
acquired a 14 annas share in the interest of 
Fazlur Rabman, the remaining 2 annas 
share belonging to the widow Aktarennsssa. 
This 14 annas interest plaintiffs No. 3 and 4 
undoubtedly have acquired by Exs. 3 and 
10. The only interest that was outstanding 
was the 2 annas share belonging to the 
widow Akhtarennessa, It is admitted that 
she executed a deed of waqf with regard to 
1 anna 6 pies share and the remaining 6 
pies share she made a gift of in favour of 
her son AbduzMazafar Ahmed Chaudhury. 
Defendant No, 1 has purchased this 6 pies 
share from Abduz Mazafar Ahmed Ohaude 
hury by akobala, Ex. B, dated Chaitra 24, 
1336 B. S. Weare unable to hold that this 
share was already included in Ex. 3 
which was the kobala executed by Abduz 
Mazafar Ahmed Chaudhury in favour of 
plaintifis Nos. 3 and 4. 

In these circumstances the conclusion is 
that the plaintiffs represent the entire 16 
annas share in the touji minus 4 pies 
share in the interest of Fazlur Ratman, 
which would amount to 2 pies share in the 
whole touji. ít is not disputed that as 
defendant No. 1, is a party to the rent 
suit the plaintifs are entitled to have a 
decree for the fifteen annas ten pies share 
which they have in them. The appeal is 
therefore allowed, the decree of the lower 
Appellate Court is set aside and in lieu 
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thereof it is ordered that the plaintiffs 
will be entitled to a decree for 15 annas 
10 Pies share of the rent claimed. The 
Plaintiffs are entitled to their costs of this 
appeal, hearing fee being assessed at two 
gold mohurs. As regards the costs of the 
lower Courts we order that the plaintiffs 
are entitled to their costs in proportion to 
their success. 


Roxburgh, J.—I agree. 
D. Appeal allowed. 


- ae eel 


ALLAHABAD HIGH COURT 

First Appeal No 227 of 1937 
December 21, 1939 
IQBAL AHMAD AND BAJPAI, JJ. 
CHHOTEY LAL — DEFBNDANT—APPELLANT 
versus 
Sri Thakur GOPALJI AND OTHERS— 
PraINTiFss.4Np DEFENDANT — RESPONDENTS 

Hindu Law—Religious endowment—Power to alter 
line of succession to managership of temple given to 
two persons by name and not in their capacity as 
manager —One of them dying—The other one alone, if 
can exercise that power— Religious endowment — One 
J appointed manager of temple under deed of endow- 
ment forlife without power of transfer—QJ acting as 
manager for over 12 years and then transferring his 
right to another—Sutt by heirs of founder for posses- 
sion— There was held fresh cause of action on date of 
transfer. 

There is a distinction between a bare power and 
power attached or annexed to a trust or Office. 
In the former case the power can be exercised 
by the donees of the power conjointly or not at 
all, whereas in the latter case the power can be 
exercised by the survivor. Thelaw is that if power 
is given totwo persons by namethe power can be 
exercised by both or not at all. But if power is 
givento two personas not by name but as office- 
holders, the power can be .exercised even by the 
survivor ofthetwo. Incaseswhere power is given to 
two persons by name coupled with the description of 
their office then, in order to decide whether the 
power can be exercised by the survivor, the Court 
has to gatherthe intentionfrom theterms of the 
deed whether the power was given to them as 
persone designaie or as holders of the office and the 
rule set forth above has then to be applied. Where 
therefore the power given by the deed of endowment 
to two persons to alter the line of succession to the 
office of mutwalli prescribed by the deed, 1s given to 
them by name, it ig not in their capacity as mutwalls 
or manager, and one of them alone after the death of 
the other is not competent to alter the line of succes- 
gion to the office of mutwalli or manager. Simith, 
Inve; Hastickv. Smith (1), Bacon, In re Toovey 
v. Tuner (2) and Kokilasart Dasi v. Rudranand 
Goswami (3), relied on. (p. 475, cols. 1&2) | 

Under a deed of endowment ons J was appointed 
as the manager of the temple, But heritable rights 
were not conferred by the document and- the right of 
management was not given to J’s heirs. Further 
there was no provision entitling J to transfer the. 
right of management in his lifetime. For over 
12 years J actedas manager and then he trangferred 
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the managership to another person. The heirs of the 
founder of the endowment sued for possession: 

Held, that the moment J executed the transfer of 
managership the heirs of the founder had a fresh 
cause of action to sue for possession of the endowed 
property by dispossession of the transferee. 116 Ind, 
Cas. 278 (4), relied on. [p. 475, col. 2.] 

Sir Tej Bahadur Sapru and Mr. S.C. 
Das, for the Appellant. 

Messrs. S. K. Dar, G S. Pathak and Gopi 


Nath Kunzru, for the Respondents. 


Iqbal Ahmad, J.—The dispute in the 
suit out of which the present appeal arises 
was about the right to the mutwalliship of 
a temple inthe city of Muttra and about 
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the pessession of the property appertaining 
thereto and the decision of the dispute 
depends mainly on the interpretation of 
a deed of endowment dated January 12, 
1888, executed by two brothers named 
Suraj Mal alias Chhajju Babu and Murli 
Manohar. There were three plaintiffs in 
the suit. Plaintiff No. 1 was Sri Thakur 
Gopalji Maharaj, an idol installed in the 
said temple and the remaining two plaint- 
ifs were Kanhaiya Lal and Sohan Devi. 
The relationship of these two plaintiffs 
with Suraj Mal and Murli Manohar would 
appear from the following pedigree; 


eat MAL 





| 
Suraj Mal—=Mat. Sidho 


(died 1910). (died 1899) 





| 
Shantan Behari, ` 


The original defendants to the suit 
were Jagan Chaube and one of his sons 
named Obhote Lal. Jagan Ohaube died 
during the pendency of the suit in the 
Court below and then his elder son Bidur 
was substituted as his legal representative. 
The plaintiff's case was that according 
to the deed of endowment plaintiffs Nos, 2 
end 3 were entitled to be the mutwallt 
and mansger of the temple and of the 
endowed property and that the defendants 
had no right either to the posseasicn of the 
temple or of that property. It was admit- 
ted in the plaint that the original defend- 
ants were managing the temple and the 
property, but it was alleged that they were 
misappropriating the profits of the trust 
property and tke offerings made in the 
temple. The plaintiffs however based 
their right to the reliefs prayed for by 
them essentially on the provisions of the 
deed of endowment. The reliefs prayed for 
in the suit were: (a) A perpetual injunc- 
tion may be issued to defendants or the 
defendant who might allege tc be in the 
charge of sewa and puja restraining the 
defendants {or him) from performing sewa 
and puja of Thakur Gopalji aforesaid in- 
stalled in the temple and from realizing 
the arrears of rent in respect of the pro- 
perty appertaining to the temple aforesaid 
and the defendants may be ordered to 
withdraw their possession from the temple 
and property appertaining thereto bounded 
as given below and put the plaintiffs in pos- 
session thereof or the defendants may be 


| 
Murli Manohar—Mohan Devi 


| 
Ishar Devi—Lalchand 
(died 1915) | ` 
Kanhaiya Lal, 
plaintif No. 2. 


ae 
Sohan Devi, plaintiff No. 3. 


dispossessed therefrom and the plaintiffs 
may be put in possession thereof. y, 

Both Bidur and Ohhote Lal contested / 
the suit. Thev pleaded that after the/ 
death of Murli Manohar, Suraj Mal, by g 
deed dated August 10, 1901, in exercise of 
the powers reserved to him by the deed 
of emdowment, appointed Jagan . Obaube 
manager and mutwalli of the said temple 
and that Jagan remained manager for 
about 30 years and then appointed Chhote 
Lalas manager and mutwalli by a deed 
dated July 9, 1932. On these allegations 
it was pleaded that Chhote Lal was the 
rightful manager and mutwalli and that 
plaintiffs Nos, 2 and 3 were not the manage 
gers and mutwallis and were not entitled 
to bring the suit. The allegation about 
the misappropriation of the income of the 
trust property and of the offerings was 
denied and limitation was pleaded in bar 
of the plaintiffs’ claim. 

It was admitted by the plaintiffs that 
by the deed of 1901 Suraj Mal had appointe 
ed Jagan Chaube as the manager of the 
temple, but it appears that the deed of 
1901 was cancelled by Suraj Mal by a deed 
dated November 12, 1908, and thereafter 
by a deed dated June 22, 1910, Suraj Mal 
nominated Kanhaiya Lal, plaintif No. 2, 
as manager after his death. The plaintiffs 
impugned the validity of the deed of 1901 
and maintained that Suraj Mal was com- 
petent to cancel that deed, The defends x 
ants on the other hand asserted that the 
deed of 1901 was perfectly valid and that 
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in accordance with the terms of that deed, 
Suraj Mal bad no right to cancel that 
deed and to appoint Kanhaiya Lal as 
manager. 

The Court below overruled the pleas 
urged in defence and decreed the plaintiff's 
suit. It keld that by the deed of 1901, 
Suraj Mal did not transfer the right of 
shebatiship and appointed Jagan only as 
manager and that, even if hedid transfer 
shebattship, the transfer was invalid under 
the Hindu Law. It further held that Sursj 
Mal had the right in law to cancel the 
deed of 190! and did actually cancel 
the same by the deed of 1908, and himself 
resumed management of the temple, It 
decided that plaintiffs Ncs. 2 and 3, being 
the heirs of the founders of the endowment, 
were entitled under the Hindu Law, to 
bring the suit. On the question of limita- 
tion it held that possession of Jagan was 
not continuous from the year 1901 and that 
after the death of Suraj Mal in the year 
1910, Jagan was appointed manager by 
Lal Ohand, father of Kanhaiya Lal, 
and as such, his possession was permissive 
and the suit was not barred by limitation. 
Bidur has submitted to the decree, but 
Obhote Lal has appealed, 

The cardinal questions that arisa for 
decision in the appeal are, whether Suraj 
Mal was competent to appoint Jagan as the 
manager of the temple for all time to come 
and whether the line of succession to the 
office of mutawalls and manager prescribed 
by the deed of endowment was as a matter 
of fact, and could be altered by Suraj 
Mal. The deed of endowment is printed 
at p. 58 of the record. It appears from this 
document that Khettu Mal, father of Suraj 
Mal end Murli Manohar, purchased a 
double storied house having two courtyards 
together with shops underneath with the 
idea of making the temple of Sri Gopal Ji 
Maharaj. Khettu Mal however died and 
then his two sons installed the said ido} in 
the house and executed the deed of endow- 
ment with respect to the said hcuse and 
declared that thereafter they would 
“hold the aforesaid house as deettor property in 
favour of Thakur Ji aforesaid. . .and its income 
shall be continued to be spent in the ragbhog of 
Thakur Ji aforesaid.” 

Then follows the fcllowing provision on 
which the main contrcversy has hovered in 
this appeal: 

“The condition relating to the management of the 
aforesaid temple is this: that we, the executants our- 
selves, as the mutwallis and managers of the aforesaid 
tempie on behalf of Thakur Ji aforesaid shall always 
render services and perform duties relating to the 
temple and Takur Ji aforesaid and during our lifetime 
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any other person shall in any way, have no power 
relating to the management, without our express per- 
mission, whether it be oral or in writing. After our 
(deaths), this right of mutwalliship, management 
and performance of services and duties towards 
Thakur Ji aforesaid shall, like ourselves devolve on 
our descendants, or shall, be acquired by any heir, 
male or female, who may be left in our family or en- 
forcement sball be made according as we may think 
proper and decide in future in view of the circum- 
stances of the temple.” 


It is admitted on all hand that by this 
provision the founders of the endowment 
reserved to themselves the right of mutwal- 
liship and management for their lifetime, 
and that, after their death, the right was 
to devolveon their descendants and heirs, 
male and female. Butitis argued on þe- 
half of Chhotelal appellant that, though 
the line of succession to the office of 
mutwalli and manager was prescribed in 
the deed, it wasopen tothe founders of the 
trust to alter that line of succession and, 
in support of this argument, reliance ig 
placed on the concluding portion of the 
provision quoted above by which the 
founders of the trust had reserved to theme 
selves the right to “decide in future in 
view of the circumstances of the temple.” 
The respondent’s Counsel on the other hand 
contends that, even assuming that it is open 
to the founders ofa trust to validly reserve 
to themselves the right to alter the order 
of succession of trustees laid down in the 
deed of trust or even to authorize trustees 
to alter the order of succession, the power 
reserved by the deed of endowment in the 
present case could be exercised only. by 
both the executants of the deed and not 
by Suraj Mal alone. He therefore maine 
tains that, after the death of Murli Manohar, 
Suraj Mal had not the right to alter the 
line of succession to the office of mutwalli 
and manager. We shall deal with these 
arguments after briefly stating the facts 
thatled to the execution of the deeds of 
1901 and 1908 and noticing the provisions 
of those deeds and of the deed of 1910, 

Murli Manohar, at the time of his death 
in the year 1899, left a minor son named 
Shantan Behari. Tais minor boy and Mst. 
Sidho, wife of Suraj Mal, suddenly disappear- 
ed from Muttrain the year 1901. There was 
some controversy in the Court below on the 
question as to whether these two were 
drowned in ths Jumna or left Muttra for 
some unknown place but that question is 
immaterialfor the decision of the appeal. 
Suraj Mal must naturally have been 
afflicted with grief by the disappearance 
of his wife and his minor nephew and it 
is a matter of admission that he did decide 
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to, and did, leave Muttra in search of his 
missing relations. Before his depature he 
had to arrange for the management of 

the endowed property and this occasioned 
© the execution of the deed dated August 10 
1901. The deed is stayled as a ‘‘deed of 
appointment as a manager” and is printed 
at p. 64 of the record. It was recited in the 
deed that Suraj Mal along with Murli 
Manohar was the manager and mutwalle 
of the temple and that Suraj Mal preformed 
“all the work relating to sewa puja 
and supervision of the temple” and 
as his wife and nephew had disappeared 
he was “very much worried and troubled 
and in euch a worried condition’ could not 
“fully discharge the duties of sewa puja 
and supervision of the temple” and accord- 
ingly “in accordance with the provisions 
laid down” in the deed of endowment of 
1kx8 “entrusted the temple, the shops and 
bhog mandir......to Jagan.’ The powers 
' vested in Jagan and the limitations imposed 
on him as manger were then specified in 
the deed. By cl. Q9of the deed it was pro- 
vided that 

“I (Surajmal), my heirs and representatives shall 
have no power to cancel this deed of appointment at 
any time” 
and the following provision was then made 
by cl. 10: 

u _. In short, I have from this date transferred to 
Jagan Chaube all the powers which I the manager 
had subject to the condition that nobody else includ- 
ing the brothers of Jagan Chaube, with the exception 
of Jagan Chaube and his lawful heirs, shall havea 
right to interfere with the management with the wagf 
property so long ashe (Jagan Chaube) is the mana- 
Bers”? 

Reliance is placed by the learned Oounsel 
for the appellant on cl. $ in support of the 
argument that Suraj Mal had not the right 
to cancel the deed of 1901 and it is argued 
that ona true interpretation of cl, 10, the 
office of the manager and mutwalli was 
transferred to Jagan Ohaube and to his 
heirs, Oathe other hand, it is contended 
by the learned Oounsel for the respondents 
ihat while it was within the competence of 
Suraj Mal to entrust to Jagan Ohaube the 
duties of mapager a8 a temporary measure, 
he (Suraj Mal) had not the right to and did 
not, as a matter of fact, transfer the office 
of mutwallt to Jagan, and that, in any 
the deed of 1901 conferred the 


case 
rights of a manager only on Jagan 
Chanbe and not on his heirs, He further 


maintains that Jagan Chaube now being 
dead, the deed of 1901, irrespective of 
its cancellation by the deed of 180+, has 
become inoperative and plaintiffs Ncs. 2 
and 3, as the heirs of the original founders 
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of the trust, are entitled to be the manager 
end mutwalli of the temple. He also con- 
tends that Suraj Mal had the right to, and 
did asa matter of fact, cancel the deed of 
1£01 by the deed dated November 12, 1903, 

It ig ecmmen ground that soon after 
the execution of the deed of 1901 Suraj 
Mal left Muttra and Jagan became the 
manager of the temple and of the endow- 
ed property. But within a few months 
Suraj Mal returned to Muttra and began 
to reside with his mother in the residental 
portion of the house in which the idol 
was installed. The evidence shows that 
Jagan usually lived at Calcutta and appoint- 
ed someone to lcok after the worship of 
the idol. The person so appointed used to 
take away all the offerings and Jagan 
Chaube used to send Rs. 10 per month to 
Suraj Mal in lieu of the offerings. By the 
year 1808 Suraj Mal became dissatisfied 
with this state of affairs and decided to 
take the management in his own hands. 
He then execuled the deed dated Novem- 
ber 12, 1908, whichis styled as “Deed of 
cancellation” and is printed at p. 73 of the 
record. In this deed after reciting the fact 
that he had left Muttra in search of his 
missing wife and nephew it was stated that 
while Suraj Mal “was in astate of mourn- 
ing and helplessness, Jagan Ohaube through 
his insistence obtained” the deed dated 
August 10, 1901. Further, in the document 
Suraj Mal expressed dissatisfaction with 
respect to the management by Jagan, and 
with a view “to remove future disputes” 
cancelled the document of 1901. Itis clear 
from the evidence that has been believed 
by the Court below that from the year 1908 
Jagan ceased to be the manager of the tem- 
ple and Saraj Mal thereafter acted as 
manager and mutwalli. 

On June 22, 1910, Suraj Mal execut- 
ed a document by which he provided 
that after his death Kanhaiya Lal, his 
sister's son, shall be his “successor as the 
manager himself or under the guardian- 
ship of his father.” A few days after the 
execution of this deed Suraj Mal died. 
Kanhaiya Lal was then a minor and was 
residing with his father Lal Chand in 
Calcutta. It is the plaintiffs’ case, and that 
case has been accepted by the Court below, 
that, after the death of Suraj Mal, Lal 
Chand again appointed Jagan as the manae 
ger of thetemple and of the endowed pro. 
perty. This appointment was however oral 
and not evidenced by any written docu- 
ment, 

The question whether by the deed of 1901 


^ 
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“ shebaitship was transferred to Jagan and 
whether the transfer of that office was valid 
under the Hindu Law was discussed at some 
length by the trial Judge, but in the view 
that we take the discussion or the decision 
of that question is unnecessary. By the deed 
of endowment dated January 12, 1838, the 
- two brothers Suraj Mal and Murli Manohar, 
appointed themselves as mutwallis and 
managers and provided that the right of 
mutwalliship and management and ‘“'per- 
formance of service and duties towards the 
idol” shall after them devolve upon their 
descendants and heirs. This provision was 
however subject to the right reserved in 
favour ofthe two brothers to make altera- 
tion in this provision about the management 
and mutwalliship. The question then arises 
whether the provision about the succession 
to the office of mutwalli and manager could 
be altered by Suraj Mal alone after the death 
of Murli Manohar. 

In the consideration of this question 
the distinction between a bare power and 
~ power attached or annexed to a trust or 
office must be borne in mind. In the 
former case the power can be exercised 
by the donees of the power conjointly or 
not at all, whereas in the latter case the 
power can be exercised by the survivor. 
The law is that if power is given to two 
persons by name the power can be exer» 
cised by both or not atall. But if power 
is given to two persons not by name but 
as office-holders, the power can be exercised | 
even by the survivor of the two. In cases 
where power is given to two persons by 
name coupled withthe description of their 
office then, in order to decide whether the 
power can be exercised by the survivor, 
the Court has to gather the intention from 
the terms of the deed whether the power 
was given to them as persone designate 
or as holders of the office and the rule set 
forth above has then to be applied: vide 
= Farwell on Powers, Edn. 3, pp. 511, 514 and 
516; Halsbury’s Laws of England, Edn. 2, 
Volume 25, p. 528, para. 956; Simith, In 
re; Eastick v. Smith (1), Bacon, In re; 
Toovey v. Turner (2) and Kokilasari Dasi 
v. Rudranand Goswami (3), at p. 534, 

The power given by the deed of 
pndowment to Suraj Mal and Murli 
Manohar to alter the line of succession 
prescribed by the deed was givento them 

y name as is evident from the provision, 
_ (2) (1904) 1 Oh. D 139; 73 L J Oh. 74; 89 L T 604; 52 


W R 104; 20 T LR 66. 
(@ (1907) 1 Oh. D 475; 76 L J Ob, 213; 9 LT 


0. 
(3) 50 L J 527 (534). 


OHROTEY LAL r. GOPALJI (A LL.) 


secondly because by the 


479 


“or enforcement shall be made according 
ag we may think proper.” It was not in 
their capacity as mutwalli or manager that 
this power was reserved tothem. It was 
a bare power and it was optional with 
them to exercise or not to exercise that power. 
It follows that the power was not annexed 
to their office as mutwallt as in that case 
it would have been imperative on them to 
exercise that power. There is therefore no 
escape from the conclusion that Suraj Mal 
alone, after the death of Murli Manohar, 
was not competent to alter the line of 
succession to the office of mutwallt and 
manager and accordingly, the deed ofg1901 
sannot adversely affect the right of the 
present plaintiffs to hold that office, provided 
they are the heirs of the founders of the 
trust. We now proceed to consider the 
document of 1901, A perusalof that docu- 
ment, and in patricular of cl. 10, puts it 
beyond doubt that that document was con- 
fned in its operation only so far as Jagan 
was concerned, He was made manager and 
his powers were defined by the document. 
But heritable rights were not conferred by 
the document and the right of Management 
was not given to Jagans heirs, Further 
there was no provision entitling Jagan to 
transfer the right of management in his 
lifetime. 

The defence based on the document 
of 1901 must therefore fail on two grounds: 
firstly it was not within the competence 
of Suraj Mal to alter the line of succes- 
sion laid down by the deed of 1908, and 
deed of 1901 
the prescribed line of succession was not 
altered and at best Jagan Ohaube was 
entitled to remain manager during his life- 
time, Jagan Chaube being now dead 
plaintiffs Nos. 2 and 3, who are the heirs 
of the founders of the trust, are entitled to 
the office of mutwallt and manager. In 
this view of the matter the question whee 
ther, by virtue of cl. 9 of the deed of 1901 
Suraj Mal had or had not the right to cance! 
that deed does not arise. There appears to 
us to be no substance in the plea of limita- 
tion raised by the defendants. All that 
Jagan could claim on the basis of his posses» 
sion was that he having acted as trustee 
for more than 12 years could not be dis- 
possessed by the rightful trustee who had 
failed to sue for possession within 12 
years. But the moment Jagan executed 
the document of 1932 and entrusted the 
management of the temple to Chhote Lal 
appellant the plaintiffs had a fresh cause 
of action to sue for possession of the 
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endowed prcperty by dispossession of 
Chhote Lal. This was the view taken in 
Dharam Narain v. Gur Saran (4), at 
p. 193. For the reasons given above, we 
hold that the rights of the case were with 
the plaintiffs: that they were entitled 
to maintain the suit, and accordingly 
dismiss this appeal with costes. 


8. Appeal dismissed, 


(4) (1929) AL J 189 (193); 116 Ind. Cas. 278; AIR 
1929 All. 404; Ind. Rul. (1929) All, 534. 





MADRAS HIGH COURT 
Second Appeal No. 4 of 1936, 
March 31, 1939. 
WADSWORTH, J. 
KUNHIBI— APPELLANT 
VETSUS 
KALLIANI AMMA AND OTHERS — 
RESPONDENTS. 

Muhammadan Law — Guardian — De facto— 
Mortgage by—Whether binding on minor—Debt 
by, to save minor's property—" Act arising from 
wants of infant "—Gift by father to child—Mother, 
when can accept it on behalf of  child~Specific 
Relief Act (I of 1877), s. 41—Suit against minor 
to enforce void morigage—Minor, if should restore 
benefit received under it, 

A mortgagee cannot get a mortgage decree on 
the strength of a mortgage executed by the mother 
of a Muhammadan minor, as de fasto guardian, 
47 Ind. Cas, 513 (1), relied on. [p. 476, col. 2.] 

A gift by a Muahmmadan father to his minor 
child is not invalidated because the father autho- 
rized the mother to accept the gift on behalf of 
the minor, But this does not amount to the con- 
stitution of the mother as legel guardian for all 
purposes or alter the father’s death. If her autho. 
rity is a delegated authority it will lapse on the 
death of the delegator whose legal powers pass on 
death to another. 

A minor cannot be bound by personal debt by 
his de facto guardian unless the debt can be 
brought under the category ‘ acts arising from the 
wants of the infant’, Where the mother as de facto 
guardian borrows from a person to save minor's 
property from the Oourt sale, no such obliga- 
tion could be deemed as one “arising from the wants 
of the infant’ when there is time toadopt the 
proper procedure of calling in the aid of the legal 
guardian, if any, or of obtaining an order of the 
Court for the appointment of a legal guardian, 
especially when the decree which threatened the 
minor's property was itself based on a mortgage 
executed by the mother as guardian of minor. Such 
borrowings cannot bind the minor’s estate. [p. 
477, col. 2.] 

A minor whose property has been made subject 
to a void mortgage by an unauthorized person, is 
entitled to ignore that mortgage and the mortgagee 
is entitled to claim no benefit thereunder in law as 
against the minor. To hold that the minor as de- 
fendant to a suit on a void mortgage is bound to 
pray for its cancellation and to restore the benefit 
received, would be to give to the mortgagee a right 
to enforce his void contract by compelling the minor 
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to pray for cancellation; that isto say, the person 
who has entered into a void contract with some 
person not authorized to bind the minor would be 
given a weapon whereby he could force the minor 
to honour the contract in part. This is contrary 
to the maxim, “He who seeks equity must come 
with clean hands.’? Consequently the minor defend- 
ant is not obliged either under s. 4], Specific Re- 
lief Act or on general equitable grounds to restore 
the benefit, Sinayd Pillat v. Manisami Ayyan (8), 
distinguished, 182 Ind. Oas. 639 (7), referred to. 
[p. 478, col. 2.] 


S. A, against the decree of the Sub-Judge, 
South Malabar at Oalicut, in A. S. No. 27 
of 1934, 


Mesers. Ch. Raghava Rao, M. Chinnape 


pan Nair and S. Rajaraman, for the Ap- 
pellant. 

Messrs. J. Krishna Rao and K, Appu 
Menon, for the Respondents. 


Judgment.—This appeal arises out of a 
suit to recover money alleged to be due on 
a mortgage executed by defendant No. 2, the 
mother of defendant No. 1 who was then a 
minor, Defendanta Nos. 1 and 2 are 
Muhammadans and defendant No. 2 pur- 
ported to execute the mortgage as the 
guardian of defendant No. 1, The mortgage 
contains a personal covenant by defendant 
No, 2 both on behalf of herself and on 
behalf of the minor. The property bound 
by the mortgage belonged originally to de- 
fendant No, 2's husband, who in 1917, 
shortly before his death, transferred it to 
defendant No. 2 as guardian of the minor, 
directing her to discharge the mortgage 
then subsisting and waiving in favour of 
the minor the receipt of the balance of 
consideration. Jn substance, this assigne 
ment (Hx. D) is a gift to the daughter, the 
mother being empowered to accept the gift 
on behalf of the minor daughter. The then 
mortgagee, and the jenmi both got decrees 
against the minor and to pay off these 
decree debts the mother (defendant No. 2) 
mortgaged the suit property and another 
item to one Koru Panikkar, purporting to 


act on behalf of the minor defendant No, 1. - 


Koru Panikkar eventually gota decree for 
the balance due on his mortgage and ad- 
vertised the suit property forsale, It was 
to avert this sale that defendant 
No. 2 executed the suit mortgage deed and 
out of Rs, 800 which was the consideration, 
a sum of Rs. 746-14-7 was paid to Koru 
Panikkar in satisfaction of his decree. The 
lower Appellate Court has found that the 
plaintifis cannot get a mortgage decree on 


the strength of a mortgage executed by the. . 
mother of a Muhammadan minor, as de facto ` 


guardian. This finding is undoubtedly cor- 


1 
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Tect in view of the decision of the Privy 
Council in the leading case in Imambandi 
v. Mutsaddi (1). The learned Subordinate 
Judge held however that the plaintiff was 
entitled to a decree on the personal 
covenants, not only of defendant No. 2 
herself, but also of defendant No. 2 as 
guardian of her minor davghter, defendant 


. No. 1. Defendant No, 1 appeals. 


The learned Subordinate Judge relies on 
the decision of Beasley, O. J., in Kesanu- 
pathi Venkatarayudu v. Ayina Khasim 
Saheb (2} where the learned Chief Justice 
held that the motherof a Muhammadan 
' minor could bind the minor by executing 
a promissory note in renewal of one ege- 
cuted by the deceased father of the minor, 
for the reason that this was the proper way 
of meeting the emergency arising when a 
sult was threatened on the original bond. 
The correctness of this decision is doubted 
by Sir Dinshaw Mulla in his “Muhammadan 
Law,” Ed. 11, p. 268. The learned Chief 
Justice does not quote any authority in sup- 
port of his decision and though he refers 
to the fact that the Privy Oouncil in Mata 
Din v. Ahmad Ali (3) left open the ques- 
tion ofa defacto guardian's power of sale 
for necessity, his attention does not appear 
to have been drawn to Imambandi v. 
Mutsaddi (1) which subsequently decided 
that no such power could be validly exercis. 
ed over the immovable property of a Muham« 
madan minor. Now the judgment of the 
Privy Council in Imambandi v. Muisaddi 
(1) contains a very elaborate consideration 
of the authorities onthe powers of a Muham- 
madan guardian cr person acting as Buch- 
Their Lorcships point out that an un- 
authorised person who happens to have 
charge of a Muhammadan minor can bind 
the miner only by actsfalling within the 
second of the three categories enumerated 
in the Hedaya, viz,: 

“Acte arising from the wants of an infant, such 


as buying or selling for him on occasions of need, 
or hiring a nurse for him or the like.” 


Though the question of the de facto 
guardian’s powers of borrowing was not 
actually before their Lordships for decision 
the whole question of the powers of guar- 


(1) 45 O 878; 47 Ind. Cas. 513; A I R1918P O 
11; 45 I A 73; 35 M LJ422; 16 AL J 800; 2:M 
L T 3:0; 28 GL J 409; 23 OW N 55 PL W 
276; 20 Bom, L R 1022; (1919 M W N99 L W 
518 (P 0). 

(2) (1935) M_W N 943; 160 Ind. Oas. 258: AI R 
1935 Mad. 1041; 42 L W697; 8 R M 618. 

(3) 34 A213; 13 Ind. Cas. 976; 15 O O49; 39I A 
49; 16 C WN 328; 11M LT 145; (1912) M W N 
183; 9 A L J215; 150 LJ 270; 14 Bom, LR 192; 23 
ML J6(P O), 
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dians was considered and it must, I think, 
be taken as settled ihat the de facto guare 
dian cannot bind the minor with a personal 
debt unless it can be brought under the 
category of ‘acts arising from the wants of 
the infant.’ 

Oan it be said that the act of defendant 
No. 2 in borrowing Rs. 746-14°7 from the 
plaintifs to save her minor daughter's pro- 
perty from the Court sale was an “act aris- 
ing from the wants of the infant.” My 
attention has been drawn to the case in 
Muhemmad Alt v. Chinki Shah (4), where 
it was held that money advanced by a cree 
ditor tO pave a minor's property from 
imminent sale for arrears of revenue comes 
within the scope of “necessaries” ins. 68, 
Oontract Act, the term not being restricted 
to the elementary requirements of the minor 
such as food and clothing. It seems to me 
that whether a borrowing to save property 
from sale or to prevent a suit from being 
filed is a borrowing for “necessaries” must 
always be largely a question of fact. But in 


the case of a Muhammadan minor it must 


be remembered that the law does not con- 
template the mangement of the minors 
Immovable property by anyone other than 
the legal guardian. The mother or other 
relative looking after the child has a legal 
right to supply that child's personal wants 
and presumably for that purpose could 
pledge the child’s personal credit. But when 
it is a question of a debt affecting immov- 
able property to permit the unauthorized 
person to bind the minor with obligations 
arising from a duty to save that property 
from danger is in fact to impose on that ua- 
authorized person a duty which the law 
does not recognize, It may be that in a 
sudden emergency when there is no time 
to employ a more regular procedure, the 
mother might be justified in incurring a 


‘temporary debt binding the minor to avert 


a grave and unanticipated danger to his 
property. But I doubt whether any such 
obligation could be deemed one “arising 
from the wants of the infant” when there 
is time to adopt the proper procedure of 
calling in the aid of the legal guardian, if 
any, or of obtaining an order of the Court 
for the appointment of a legal guardian. In 
my opinion and on the facts of the present 
case it is mot established that the act of 
defendant No. 2 in borrowing Rs, 746-14-7 
from the plaintiffs to discharge the mort: 
gage decree was an act done to Meet a 
sudden emergency or that there was no 


(4) 52 A 381; 123 Ind. Oss, 827; AIR 1930 All, 
128; (1930 A L J 347; Ind. Rul. (1930) All, 443, 
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time to adopt a legal procedure for binding 
the minor, In the absence of such circum- 
stances, I am of opinion that a borrowing 
on the personal credit of the minor cannot 
be deemed to be an “act arising from the 
wants of the infant’? and that such a 
borrowing cannot bind the minor's estate. 
I may add that the decree which threatens 
ed the minor's property was itself based on 
a mortgage executed by defendant No. 2 as 
guardian of her minor daughter—a mort- 
gage presumably subject to the same in- 
firmities as that which forms the basis of 
the present suit. This is an additional 
reason for doubting whether the borrowing 
was really essential to the welfare of the 
minor, 

Various contentions have been advanced 
on behalf of the respondent by way of shows 
ing that the minor's property can be held 
liable for this debt even apart from the 
power of the mother as de facto guardian 
to incur the debt, Firstly, it is argued that 
the mother was originally appointed as 
guardian by the father and charged with 
a duty of freeing this property from its 
encumbrance and that she is therefore a 
legal guardian. The casein Nawab Jan v. 
Safiur Rahman (5), is cited as authority 
for the proposition that a Muhammadan 
father can delegate his functions as 
guardian, Assuming that this decision is 
correct, it goes no further than to hold that 
a gift by a Muhsummadan father to his 
minor child is not invalidated because the 
father authorizes another relative to accapt 
the gift on behalf of the minor. So much 
being granted, it would follow that the gift 
to defendant No. 1 was validly accepted 
by defendant No. 2 by reason of the autho- 
rity conferred upon her for that purpose 
by the father. But this does not amount 
tc the constitution of the mother as legal 
guardian for all purposes or after the 
father's death. If her authority is a dele- 
gated authority it will lapse on the death of 
the delegator whcse legal powers pass on 
death to another. 

Next it is argued that s. 68, Contract Act, 
applies. | 
in either of the Courts below as it should 
have been, depending as it does largely 
on matters of fact, But I think that it 
follows from the considerations get forth 
above that the materials available on the 
record do not justify a finding that thig 
borrowing was necessary, though it was 
probably intended to be for the benefit of 


(5) 250 Ld 286; 38 Ind. Cas. 882; A IR 1918 
Oal. 786. 
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the minor. It is further contended that 
S. 41, Specitic Relief Act, applies and that 
defendant No, 1 must surrender the benefit, 
if the contract is to be treated as void, 
With refarence to this contention it must 
be observed that this is not a case ofa 
minor seeking as plaintiff to cancel a void 
contract. In the present case the plaintiffs 
are seeking to enforce a void contract or 
at least to use this void contract as a lever 
to extract from the minor defendant a 
refund of the benefit which she has received. 
The case in Sinaya Pillai v. Munisami 
Ayyan (6', has been qouted as authority 
for the proposition that a defendant can be 
made to restore the benefit which be has 
received when resisting a suit on the con- 
tract not made with the sanction of the 
Court as required by s. 29, Guardians and 
Wards Act. But that was a case of a 
contract found to be beneficial and the 
decision expressly proceeds on the basis 
that the contract was not void but only 
voidable and the order to restore the benefit 
proceeded not on s. 41, Specific Relief Act, 
but on general grounds of equity. My 
attention has been drawn to an obiter dice 
tum of Krishnaswami Ayyangar, J., in 
Hanumantha Rao v. Sitharamayya (7), at 
p- 609 wherein the learned Judge tenta» 
tively raises the question whether s. 41, 
Specific Relief Act, would not equally apply 
when it is the defendant who seeks to cancel 
the instrumert. [It seems to me unnecessary 
to go into the question for the purpose 
of the present case where the defendant 
does not have to ask for the cancellation 
of the mortgage, but can merely plead 
that it is a vcid transaction which he is 
entitled to ignore. A minor whose property 
has been made subject to a void mortgage 
by an unauthorized person is entitled to 
ignore that mortgage and the mortgagee 
is entitled to claim no benefit thereunder 
in law as against the minor. To hold that 
the minor as defendant to a suiton a void 
mortgage is bound to pray for its cancella- 
tion and to restore the benefit received 
would be to give to the mortgagee a right 
to enforce his void contract by compelling 
the minor to pray for cancellation ; that is 
to say, the person who has entered intoa 
void contract with some person not 
authorized to bind the minor would be 
given a weapon whereby he could force 
the minor to honour the contract in 


(6) 22 M 2899 M L J 64, 

(7) 48 L W 604 (c09); 182 Ind. Cas. 639; (1938) M W 
N 1076; AI R1939 Mad. 106; I L R' (1939) Mad, 
203; 12 R M 116; (1939) 2 M L J 195, l 
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part. This seems to me to be contrary 


to the maxim, “He who seeks equity 
must come with clean hands”. I hold that 
there is no obligation upon defendant No. 1 
either under s. 41, Specific Relief Act, 
or on general equitable grounds. In the 
result therefore I allow the appeal with 
costs here and in the lower Appellate Court 
and restore the decree of the trial Court, 
Leave granted. 


N.-D. Appeal allowed. 


erie 


NAGPUR HIGH COURT 
Criminal Revision ere saion No. 307 of 
1939 


March 15, 1940 
GRURR, J. 
NATHU RAMJI—AppLioant 
VETSUS 
JAGANNATH AND oTaBES— 
Non-AppLioaNTs 

Criminal irial—Revision against acquittal by 
private complainant—Limitation of sixty days— 
Rule, if flexible—The time taken in moving District 
Magistrate to file appeal, tf can be excluded—Proper 
procedure—Revision not entertained. 

The rule that a revision by a private complain- 
ant against acquittal of accused should be _ filed 
within 60 days of acquittal, plus the period re- 
quired for copying is not an inflexible one and 
might be departed from in exceptional circum- 
stances. If the reasons given by the applicant for 
the delay are not sufficient the Court can dismiss 
the application. The proper procedure in such & 
case is for acomplainant to file an application in 
revision before the High Court within time, and 
without waiting for a decision of his application 
to the District Magistrate to take steps for an 
appeal. The applicant cannot claim the exclusion 
of time taken in moving the District Magistrate to 
file an appeal, Both the proceedings are distinct 
though the object is the same. 60 days is quite a 
liberal allowance without further extension, and it 
is very desirable that if there is to be a retrial it 
should take place as soon ae possible. 35 Ind. Oas. 
979 (1), 137 Ind. Cas. 684 (2), 110 Ind. Cas.63 (3), 
119 Ind. Cas. 401 (4)and Or. Rev. No. 87 of 1938 
relied on. 

Held, after considering that the applicant was not 
diligent in filing revision and that there was no 
merit in the application, that the case was not of 
such an extraordinary nature that the application 
made at late stage and without the support of the 
Provincial Govt. would be entertained. 


Or. R. App. of the order of the Oourt of 


the Magistrate, First Olass Wardha, dated 
May 15, 1939. 


Mr, T. J. Kedar, for the Applicant. 
Messrs. J. Sen and M, Adhikari, for the 
Non-A pplicants. 


yr an application for 
revision by a private complainant who wants 
this Court toset aside the acquittal of the 
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18 non-applicants (accused) under ss. 447, 
147, 129 and 325, I.P. O. and to remand 
the case for afresh trial, A preliminary 
objection was taken on behalf of the 
non-applicants that the application was not 
preferred withinthe time allowed by 
rule of this High Oourt, viz,,60 days plus the 
periodrequired for copying (9 days in 
this instance). Actually the non-applicants 
were acquitted on June 14,1939, and the 
present revision application was filed on 
August 31, 1939 and was therefore late by 
38 days. Afterthis objection was raised 
the applicant putin an application for 
condonation of delay. He explains that he 
had on June 14,1939 moved the District 
Magistrate to file an appeal against the 
acquittal of the non-applicants and the order 
of the District Magistrate was passed on 
July 27,1933, He claims that these 43 
days should be excluded according to 
the spirit of s. 14 of the Lim. Act. 

I accept what is said in In the matter of 
Khetira Mohan Giri (1) that the rale of 60 
days is not an inflexible one and might ba 
departed from in exceptional circumstances, 
In Gokaran v. King Emperor (2) it wag 
said that if the reasons given by the appli- 
cant-for the delay are not sufficient the 
Ocurt can dismiss the application. In 
Muthu Chettiar v. Narayanan Chettiar (3) 
it was held that the petitioner was not 
guilty of any laches or negligence as he 
was throughout the period engaged in 
prosecuting or defending the proceedings 
which had for their object the very thing 
for which he had then filed that 
petition, There is however nothing in the 
practice or rules of this High Court which 
might lead the applicant to think that the 
time taken in proceedings before the Dig- 
trict Magistrate could be added tothe 60 
days allowed by rule. Forone thing the 
District Magistrate was being moved to 
file an appeal while the present application 
is not an appeal but a revision. The pro- 
ceedings were therefore distinct although 
the object was the same. In Kelu Patra 
v. Iswar Parida (4) it was even held that 
the period of 60 days allowed for applying 
to the High Oourt inits criminal revisional 


jurisdiction covered eee proceedings before 
(1) 43 © 1029; d, Cas. 979; 200 W f 
I k 1917 Cal. 849. i ATEOA 
(2) 7 Luck. 699; 137 Ind. Oas. 684; 9 O W N 334 
Ind. Rul (1932) Oudh 257; 33 Or. LJ 506; (1932) 
Or. Cas, 405; A IR 1932 Oudh 242, 
(3) 51 M 672; 110 Ind, Cas. 63; A I R 1928 Mad 
528; 55M LJ 274; 28 L W 297, Å 
(4) & Pat. 468; 119 Ind, Cas. 401; A I R1929 Pat 
404; 730 Or. L J 1053; Ind. Rul, (1929) Pat. 577; 11 
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a Sessions Judge under s. 438, Oriminal P. 
O. In Oriminal Revisicn No. 87 of 1938 I 
had held that tte proper procedure in such 
a case was for a complainant to file an 
application in revision before the High 
Court within time, and without waiting 
for adecision of his application to the 
District Magistrate to take steps for an 
appeal. I still think that that practice 
should be followed. 60 days is quite a 
liberal allowance without further extension 
and if is very desirable that if there is 
to be a retrial it should take place as socn 
as possible, 

In thepresent case I find no cogent 
reasons to induce me to condone the delay. 
The applicant delayed for more than a 
month aftertke order of the District Ma- 
gistrate had been delivered; thus he did 
not show due diligence. The present case 
also does not present any prima facie ex- 
ceptional features which would render 
it incumbent on this Court to interfere 
with the acquittals. For one thing it is 
a year and nine months now since the 
alleged riot took place. A retrial would 
cause expense to Govt., inconvenience to 
witnesses, and. the prosecution would be 
liable to be weakened by lapse of’ time 
resulting probably in witnesses contradict- 
ing their former statements, if not resiling 
from them. Even now Govt. has taken 
no steps to support the application, which 
it presumably would have done if it consis 
dered that the acquittal was a failure of 
justice which ought to be remedied. It 
may well be that the judgment is un- 
satisfactory and the findings of fact douhte 
ful, but the case cannot be sent back for 
fresh findings of fact. Grounds Nos. 2 and 
4 of the petition for revision could therefore 
not bə pressed. If the findings of fact 
are accepted that the warrants which were 
executed in favour of the accused were 
for actual possession of the fields as they 
stood, and that the accused had no know- 
‘ledge that an order for symbolical posses- 
sion had heen passed, then I apprehend it 
would be difficult to hold that the accused 
had no right of defence of property. The 
question of bona fides does come into the 
matter and there can be trespass against 
a@perscn in actual quiet possession, al- 
though that person might or might not be 
the true owner. In any case there is no 
prima facie certainiy or even great pro- 
bability that a retrial would result in 
conviction. 

For these reasons I hold that the ease is 
not of such an extraordinary nature that 
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the application made at this late stage and 
without the support of the Provincial Govt. 
should be entertained, The application is 
therefore dismissed. 

D. Application dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision No. 1161 of 1939 
February 22, 1940 
HENDERSON AND MoHamED AKRAM, JJ. 
“RAJA RAM anp oTiERs— AcousEp— 
PETITIONER 


Versus 


KM PEROR—Opposire Parry ; 
Criminal Procedure Code (Act V of . 1898), se. 54, 
96—EHvidence on points in question held could not be 
allowed to be introduced at appellate stage—Penal Code 
(Act XLV of 1860), ss. 332, 323—Accused chasing Police 
Constable—Attack not concerned with actual rescue 
of arrested person—Offence commiited. 

Evidence on the question whether the substance of 
the hukumnama was read over to the accused or whe- 
ther the Police Officer did havecredible information to 
the effect that the accused was concerned in a 
cognizable offence, cannot be introduced at the 
appellate stage as the temptation to fill in blanks 
would be extremely strong. 

Where the accused chased the Police Constable 
and beat him very severely but this attack was not 
concerned with the actual rescue of the arrested person 
they were guilty ofthe minor offence punishable 
ae 3, 323, I. P C., and not of the offence under 
8, 302. 


Mr. Phani Bhusun Chakrabarty, for the 
Petitioners. 


Henderson, J.—This is a rule calling 
upon the Deputy Oommissioner of Sylhet 
to show cause why the convictions of the 
petitioners under various sections of the 
J, P. O. should not be set aside. The point 
of law involved in the case is the legality 
of the arrest of petitioner No. 7, It is 
perhaps unfortunate that the Additional] 
District Magistrate in his letter does not 
show any cause, nor has the Deputy Legal 
Remembrancer been asked to appear: The 
occurrence took place in connection with an 
attempt made by three constables to arrest 
certain persons who were accused in a cer- 
tain case of Ajmirganj Police Station. There 
were no warrants of arrest, ‘I'he officer in- 
charge handed over what are known as 
hukkumnamas under the provisions of s. ob, 
Criminal P.O, Constable Rais Ali, r. W. 
No. 2, arrested petitioner Ayub Ali, A rescue 
party was organized by petitioner Raja Mia, 


who had obviously done his best to d “aang 


courage the Police party from making auy 
arrest. Ayub Ali was successfully rescued. 
The rescuing party then made an attack on 
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the constable and beat him severely. It does 
not appear whether the precise point as to 
the legality of the arrest was specifically 
raised at the trial. The main defence was 
that the petitioner Ayub Ali was never 
arrested at all and that the whole prosecu- 
tion case was false. There was also a point 
. made with regard to the description of the 

wanted man in the hukumnama. The point 
was however raised in the lower Appellate 
Court and is based upon omissions in the 
vrosecution evidence. 

The learned Judge rightly held that there 
was no evidence to show that the provisions 
of s. 56 had been complied with. P. W. No. 2 
did not say that before making the arrest 
ke notified to the petitioner Ayub Ali the 
substance of the order. The prosecution 
accordingly failed to prove that an arrest 
could be legally made under as, 56, The 
learned Judge however held that there was 
a legal arrest under s, 54. The difficulty is 
that there is no evidence to support this 
view either. The constable does not say 
that he hud information or suspicicn that 
the petitioner Ayub Ali was concerned in a 
cognizable offence. The officer-in charge of 
the thana does not say that hə gave any 
information of the matter at all. On the 
case made at the trial the prosecution 
wanted torely on the hukumnama and the 
hukumnama alone. It is therefore only 
natural that there.should be no evidence to 
bring the case within s. 54. The convice 
tions accordingly cannot be supported, Two 
further questions however remain. 

The first question is whether we should 
Order further evidence to be taken. It may 
be that the substance of the hukumnama 
was read over tothe petitioner Ayub Ali. 
It may also be that P, W. No. 2 did have cre- 
dible information to the effect that Ayub 
Ali was concerned ina cognizable offence. 
We cannot however close our eyes to the 
danger of allowing evidence on this point 
to be introduced at the appellate stage. The 
temptation to fillin blanks would be ex- 
tremely strong. We sre accordingly not 
prepared to proceed any further in the 
matter, The other question refers to the 
petitioners Tayab Ali and Ambar Ali, who 
have been convicted for actually beating the 
constable, 
very severely. This aitack was not concern- 
ed with the actual rescue of Ayub Ali and 
they were undoubtedly guilty of the minor 
~-*"~"ae punishable under s. 323, I, P. O. 

_..the result we set aside the convictions 
and sentences passed upon Ambar Ali and 
Tayab Ali under s. 147 and of the peti- 
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tioner Tayab Ali under s. 225, I. P.C. We 
alter their convictions under s. 332 into 
one under s. 323, I. P. O, and maintain 
the sentences, ‘These two petitioners must 
surrender to their bail and serve out the 
remainder cf their sentences. In the case 
of the other petitioners the conviction aud 
sentences are set aside and they will be 
discharged from their bail. 


Mohamed Akram, J,—I agree, 
D. Order accordingly, 
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OUDH CHIEF COURT 
_ Full Bench 
Application No. 144 of 1937 
May 3, 1940 
Z7ia-UL Hasan, HAMILTON, YORKE AND 
Rapsa Krisena, Jd. 
RISHI KISHAN AND ANOTHER — 
DBFENDANTS—APPLIOANTS 
versus 
KRISHNA KUMAR AND OTHERS 
— PLAINTIFFS —OPPOSITE Party. 
Limitalion Act (IX of 1908) s. 20—Payment made 
by debtor to creditor on bond or pro-note without 
specifying whether towards principal or interest— 
No appropriation made by creditor at timeof pay- 
ment—Payment when saves limitation under s. 20, 
When the debtor makesa payment to his creditor 
ona bond ora promissory note without specifying 
whether he makes it about principal or on account of 
interest and when the creditor also makes no appro- 
priation at the time of the payment, the payment in 
order to be available under s. 20, Lim. Act,to the 
creditor as payment on account of principal must be 
made withinthetime for filing a suit and further the 
creditor must be proved to have,in the exercise of 
his right of appropriation, done within the prescribed 
period something which treats the payment as made 
on account of principal. 187 Ind. Oas, 233 (G), relied 
on. Na 
App. from the order of the Oivil Judge 
(as Judge of Small Oauses Court). Hardol, 


dated September 23, 1937. 


Mr. K. N. Tandon, for the Applicants. 
Mr. H. N. Das, for the Opposite Party. 


Zla-ul Hasan, J.—(February 28, 1940),— 
This application for revision of a decree of 
the learned Judge, Small Oause Court, 
Hardoi raises a very important question of 
law, namely whether in & case in which 
payment is made by the debtor to the 
creditor without specifying whether it is 
about principal or on account of interest, 
and the creditor too does not make any 
appropriation at the time of payment, it 
is open to the creditor to rely on tbe 
payment to save limitation under s. 20 
of the Lim. Act. The question appears to 
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have been decided in the negative by a 
Bench of this Court in the ease of 
Zaman Khan v. Ram Asre (1939 O. W. N., 
203) (1), but the learned Judges also abserve 
ed in that case that the remarks made by 
them regarding the scope of s. 25 of the 
Provincial Small Cause Courts Act were 
sufficient for the disposal of the applica- 
tion for revision in which that question 
arose. They referred to some cases of the 
Allahabad, Patna and Lahore High Oourts 
and one of the Sind Judicial OCommis- 
sioner's Court in support of the view 
taken by them. That view however is in 
conflict with the view of the Cslecutta 
and Madras High Courts as expressed in 
Hem Chandra Biswas v., Purna Chandra 
Mukherji (I. L. R. 44 Oal, 567), (2), Charu 
Chandra Bhattacharjee v. Karam Buz 
Sikdar (27 Oalcutta Law Journal, 141 (3) 
and Pachipanta Lakshmi Naidu v, 
Somahantt Gunnamma Naidu alies Chine 
namma (I. L. R. 58 Mad. 418) (4), and 
even in the Allahabad High Court in the 
Full Bench case of Udeypal Singh v. Lak- 
shmi Chand (A, I. R. 1935 All, 946) (5), 
two learned Judges of the Court were in 
favour of the Oalcutta and Madras 
view. The question to my mind is of 
importance and of common occurrence and 
in view of the conflicting opinion between 
our Court and some others, I consider it 
necessary that tke following questions he 
referred for decision to a Full Bench 
under s. 14 (1) of the Oudh Courts Act. 
When the debtor makes a payment to 
his creditor on a bend or promis- 
scry note without specifying whe- 
ther he makes it about principal 
or on account of interest and 
when the creditor also makes no 
appropriaticn at the time of the pay- 
ment, can tLe payment be deemed 
to be a payment of part ci.the 
principal within the meaning of 
g. 20 of the Lim. Act. 


Let the above order be placed before the 
Hon’ ble Chief Judge for the constitution of 
a Full Bench. 


(1) 1939 O W N 203; 180 Ind. Cas. 1551989 OLR 
112; 11 R O 228; A I R 1939 Oudh 141; 14 Luck 


588. 

(2) 44 O 567; 35 Ind. Cas, 638; 22 OW N190; AIR 
191% Cal, 891. 

(3) 27 O L J 141; 43 Ind. Cas, 812; A IR 1918 Oal, 
47 


T. 
(4) 58 M 418; 154 Ind. Cas. 1053; 41 L W 94; (1935) 
MW N17; AIR1?35 Mad. 101; 7 R M 535; 68 ML J 


470. 
(5) A I R 1935 All. 946; 159 Ind. Cas. 367; (1935) 
A L J 1029; 1935 A L R 1107; 8 R A 428 (F B). 
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Judgment of the Full Bench. 


The facts which have given rise to this 
Full Bench reference are that one Babu 
Ram the father of defendants, executed 
in favour of the plaintiff promissory notes 
for Rs, t0, Rs. 15, and Rs. 100, on 
August 1, 1931, September 7, 19381 and 
February 13, 1932, respectively. On July 28, 
1934, Babu Ram paid Ra. 5, Rs, 2 and Rs. 7, 
towards the first, second and third pro- 
missory notes respectively and endorsed 
the payment cn the promissory notes as 
being ‘babat pronote men”. On July 24, 
1937, the creditor plaintiff filed the pre- 
sent suit, The plaint clearly shows and it is 
not disputed before us that there is no 
evidence of any appropriation by the 
creditor till the date of his suit of the 
amounts paid in respect of and noted on 
the three promissory notes either towards 
their principal amounts or interest due 
thereon. 

The main plea in defence was that the 
suit was barred by limitation. 

The suit was decreed against the assets 
of Babu Ram in the hands of the minor 
defendants. 

On a revision being filed under s. 20 
of the Provincial Small Cause Courts Act, 
the following question was referred to a 
Full Bench by our learned brother, Mr. 
Justice Zia-ul Hasan. 

“When the debtor makes a payment to his creditor 
on & bond or promissory note without specifying 
whether he makes it about principal or on account of 
interest and when the creditor also makes no ap- 
propriation at the time of the payment, can the pay- 
ment be deemed to be & payment of part of the prin- 


apa within the meaning of œs. 20 of the Lim. 
ot “u 


The order of reference has pointed out 
the difference of opinion subsisting on 
that day between the views taken by 
different High Oourts. The answer to the 
question referred to us depends upon the 
true construction and effect of s. 20 of 
the Indian Lim. Act as amended by the 
Indian Lim, (Amendment Act) I of 1927 
which runs as follows:— 

“20. (1) Where interest on a debt or legacy is, be- 
fore the expiration of the prescribed period, paid as 
such by the person liable to pay the debt or legacy, 
or by his agent duly authorised in this behalf, or 
where part of the principal of a debt is, before the 
expiration of the prescribed period, paid by the 
debtor or by his agent duly authorised in this 
behalf, a fresh period of limitation shall be 
computed from the time when the payment wag 
made, 

Provided that, save in the case of a payment of 
interest made before January l, 1928, an acknow- 
ledgment of the payment appears in the hand- 
writing of, orin a writing signed by the person 
making the payment.” 
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The question as to the meaning and 
scope of s. 20 of the Indian Lim. Act 
reproduced above came up for decision 
in an appeal from the Lahore High Court 
before their Lordships of the Privy Ooun- 
cil in Rama Shah v. Lal Chand, reported 
in 1940, Oudh Weekly Notes, p. 315 (6). 
It is not necessary to refer to any other 
decision. This decision was not reported 
at the time the order of reference was 
made, It has been laid down in this case 
by their Lordships of the Privy Oouncil 
that where appropriation’ has not been 
made either towards principal or interest 
by the debtor or creditor at the time of 
the actual payment, then in that case the 
creditor to avail himself of s. 20 of the 
Indian Lim.* Act has to prove that he ape 
propriated the sum towards the principal 
debt before the expiry of the period of 
_ limitation for a suit on the promissory 

note. It was remarked by their Lordships 
in their judgment that the contention that 
so long as the payment is made within 
time the appropriation towards the princi- 
pal debt might be made by the creditor 
at any subsequent time and would give 
rise to afresh period computed from the 
date of payment, is not correct, and that 
it could not have been intended by the 
Legislature that atthe end of the prescribed 
period the right to sue should be barred 
and yet that the creditor might thereafter 
remove the bar at his own chcice by making 
an appropriation. 

It was further held by their Lordships 
of the Privy Oouncil in the abtve case 
that the language of s. 20 of the Indian 
Lim. Act is not satisfied unless within the 
prescribed period the creditor has in the 
exercise of his right done someting which 
treats the payment as made on account 
of principal. To evidence a definite ap- 
propriation to the principal debt made by 
the creditor within the period prescribed, 
the manner in which the payment has 
been dealt with by the creditor in his own 
books of: account will ordinarily be suffis 
ciente But if it be true that until after 
the expiry of the prescribed period the 
creditor has treated the sum as paid on 
account of interest or has not done any- 
thing to treat it as paid on account of 
principal, then under the amended s, 20 
part-payment of principal has not been 
established. This case lays down the law 


(6) 19400 W N 315; 187 Ind. Oas. 233; 12 R P O 
149; 6 B R 535; 51 L W 578; A I R 1940 P C 83; (1940) 
1 M L J 895; 19400 LR 230;44 0 W N 625; 42 P L È 
328; (1940) Kar. P O 134 Sup; 71 O L J 444 (P O) 
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in respect of appropriation by a creditor 
in cases where at the time of actual pay- 
ment neither party made the appropria. 
tion. 

In the present case the pleadings show 
that the payment was an open payment 
and the evidence establishes that neither 
party did make any appropriation either 
towards the principal or towards interest 
at any time prior to the suit or even at any 
time after the suit. 

The answer to the reference which we 
propose to give is fully furnished by the 
above-mentioned decision of their Lord- 
ships of the Privy Council and may be 
couched in the following terms ; 

“When the debtor makes a payment to his creditor 
cn a bond or promissory note without specifying 
whether he makes it about principal or on account 
of interest and when the creditor also makes no 
appropriation at the time of the payment, the 
payment in order to be available under s. 20 of 
the Indian Lim. Act tothe creditor as payment on 
account of principal must be made within the 
time for filing a suit and further the creditor 
must be proved to have, in the exercise of his 
right of appropriation, done within the prescribed 
period something which treats the payment as made 
on account of principal,” 

Zia-ul Hasan, J.—This is an applicas 
tion under s. 20 of the Provincial Small 
Cause Courts Act against a decree of the 
learned Judge, Sma)! Cause Court, Hardoi. 

The suit was brought by Anand Mangal, 
predecessor-in-interest of the present op- 
posite parties, for recovery of money due 
on three promissory notes dated August 1, 
1931, (for Rs. 60), September 7, 1931, (for 
Rs. 150) and February 13, 1932, (for 
Rs, 100), executed by Babu Ram father of 
the present applicants, in favour of Anand 
Mangal. 

The suit was brought oa July 24, 1937, 
and the plaintiff calculated limitation from 
July 23, 1934, when small payments of 
Rs, 2, d and 7 were said to nave been 
made by the debtor on account of these 
promissory notes. 

The defendants pleaded limitation but 
the learned Judge of the Oourt below overs 


ruled that plea and decreed the plaintiff's 


suit. On this application for revision 
coming up before me on February 23, 
1940. I referred the following question for 
decision by a Full Bench. 

“When the debtor makes a payment to his eredi- 
tor on & bond or promissory note without specifying 
whether he makes it about principal or on account 
of interest and when the creditor also makes no 
appropriation at the ‘time of the payment, can the 
payment be deemed to be a payment of part of the 
principal within the meaning of s. 20 of the Lim. 
Act.” 
The Full Bench relying on the decisioa 
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of their Lordships of the Privy Council in 
Rama Shah v. Lal Chand, reported at p. 315 
of 19400, W. N. (6), after I made the order 
of reference, have answered tke questicn 
as follous: 

“When the debtor makes a payment to his 
creditor on a bond or promissory note without spe- 
cifying whether he makes it about principal or on 
account of interest and when the creditor also makes 
no appropriation at the time of the payment, the pay - 
ment inorder tobe available under s. 20 of the Indian 
Lim. Act to the creditor as payment on account 
of principal must be made within the time for 
filing a suit and further the creditor must be 
proved to have, in the exercise of his right of 
appropriation, done something which treats the 
payment as made on account of principal.” 

In the present case as observed by the 
Full Bench payment was an open payment 
and the evidence produced by the plain- 
tiff in the case establishes that neither 
party made any appropriation either to- 
wards the principal or towards the interest 
at any time prior to the suit or for the 
matter of that at any time after the suit. 
The payments in question cannot therefore 
save limitation. 

The application is therefore allowed with 
costs and the plaintiff's suit dismissed. 

6. Application allowed. 





MADRAS HIGH COURT 
Appeal No. 174 of 1936 

August 3, 1939 

MoOKETT AND KRISHNASWAMI 
Ayyanaar, JJ. 

DUVVADA NANDESAM CHOWDARI— 
APPELLANT 
versus 


DUVVADA BALAKRISHNAMMA 


CHOWDARI AND cTEERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 2 (d)— 
Decree, adjudication when amounts to — Order reject- 
ing application in partition suit, held was not 
decree, 

For an adjudication to be a decree it is not enough 
that there is a determination or even a conclusive 
determination, of,the rights of parties, but that, that 
determination must be on matters in controversy in 
the suit. The expression “matters in controversy in 
the suit? means such matters as have been brought 
upfor adjudication by the Court by the pleadings in 
the case so framed as to include them either inthe 
beginning or by amendment made later with the 
sanction of the Court. It will not do to bring up 
new Mattersby an application and then to contend 
that those very matters were to be adjudged on the 
footing that by the application itself they became 
Matters of controversy in the suit. [p. 486, col. 

2; p. 487, col. 1.) 

A preliminary decres was passed in a partition suit 
between A and B declaring B to be entitled to a half 
share in tte items of the family property allotted to 
his father C under partition. A then applied to 
Oourt asking to exclude from partition or to allot 
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certain items to the share of C, which were sold by 
C to A during pendency ofthe suit. The application 
was rejected : 

Held, that the order rejecting the application was 
not a decree as those items were not in controversy ' 
and hence was not appealable. Bhup Inder Bahadur 
Singh v. Bijat Bahadur Singh (1), 74 Ind. Cas. 378 
(2) and 18Ind. Oas. 701 (5), distinguished. 


A, against the order of tte Sub-Judge, 
Berhampore, dated December 3, 1935, 


Messrs. V. Govidarajachart and B., FV. 
Ramanarasu, for the Appellant, 


Messrs, B. Jagannadha Das and T, A: 
Anantha Ayyar, for the Respondents, 


Mockett, /—Defendant No, 2 is the ap- 
pellant. He is the son of Parasuraman who . 
is the brother of one Balakrishnan. Bala- 
krishnan isthe father of defendant No. 1 
Harikrishnan and defendant No. 1 has three 
sons who are the plaintiff—and respondent 
No. 1 in this appeal—and defendants Nos. 14 
and 15 who were born during the pendency 
of the suit. There was a partition suit, 
O. 8. No. 47 of 1915, between defendants 
Nos. land 2. In that suit Ex. 4, a parti- 
tion deed dated April 28, 1915 was ultimate- 
ly found to be good and binding on the 
plaintiff. Two further dates are material. 
On February 10, 1922 there was a sale deed 
Ex, F by which defendant No.1 as guardian 
of the plaintiff and for himself transferred 
certain properties to defendant No.2 for 
Rs, 38,000 and Ex. S-I dated April 21, 1925 
by which defendant No, 1, this time for 
himself and as guardian for the plaintiff 
and defendant No. 14, conveyed to defen- 
dant No. 2 certain other properties for 
Rs. 12,000 There was a preliminary decree 
in that suit dated March z9, 1928, It has not 
been explained to us, nor is if material for 
us to investigate, why it was that a suit 
of 1915 reached the stage of preliminary 
decree in December 1928. But that is 
what happened. That preliminary decree 


was as follows: 
“This Oourt doth order and decree that the plain- 
tiff do recover from the defendants half of the 


- properties allotted to defendant No, l under Ex, 4 


hereto attached; that plaintif do recover from 
defendant No. 2 Rs. 10,536-15-2 togther with interest 
thereon at 6 percent. per annum from date of suit, 
(April 28, 1915) till date of payment.” 

There was an appeal against that decree 
and it was upheld by the High Court on 
November 7, 1934 and.with a compromise 
attached. In tke ordinary course this matter 
went before a Commissioner for the ascer- 
tainment of the half-share mentioned in 
tLe preliminary decree. On the date that 
the Commissioner wae making his return to 
the Court, an application was filed to ‘the 
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learned Subordinte Judge of Berhampore 
by defendant No. 2, the present appellant. 
His petition is for two reliefs, firat to 
direct that Items Nos. 1 to 17 in the 
schedule may be excluded from the family 
property of the plaintiff and defendants 
Nos, 1, 14 and 15 and secondly, to direct 
the allotment of the said jands to the 
share of defendants Nos. 1,14 and 15. It 
may be observed that that petition is based 
ons. 151, Civil P. O., and O. XX, r. 18 and 
O. XXVI, rr.13 and 14, Civil P.O. The 
first relief was abandoned. We are told it 
has been abandoned in this Court. The 
second relief was pressed. It was supported 
by an affidavit of the petitioner's clerk who 
curiously eneugh, only asks that the lands 
referred to in prayer one should be excluded 
and makes no reference to the second 
prayer. However that prayer was undoubted- 
ly before the lower Court. A counter- 
affidavit was put in by respondent No. 1, 
the plaintiff, in which he strongly opposed 
the application; he attacked the alienations 
mentioned as fraudulent and collusive and 
alleged that the application was mala fide 
. for the purpose of delay. The learned Judge 
dismissed the petition. He says in short 
that all this should have been raised long 
ago. He points out that the Commissioner 
was appointed in 1933 and that the report 
was going to be submitted to him on the day 
of this order, namely December 3, 1935 and 
he declined to assist the petitioner in any 
way. Now it is an undoubted fact that 
although the two alienations so material to 
this application are dated February 1922 
and April 1925 respectively, it is not sug- 
gested that at any time since the filing of 
the suit, at the hearing of the suit or in the 
appeal this all-important question, namely 
that they should be allotted to defendants 
Nos. 1, 14 and 15 only, was ever raised and 
it seems to me that that is of special impor- 
tancs in a case in which a decree has been 
passed by the High Court whichin a very 
large measure hinges on a compromise. 
Especially in such a decree would I be 
reluctant to take any steps whatever which 
may have the effect of altering it? Before 
us there have been two arguments. There 
was a preliminary point taken by the 
respondents that this was not an appeal- 
able order. If it was an appealable order, 
the question arises, should we interfere or 
should me affirm that order? Mr. Govin- 
darajachari has argued before us that on 
the authorities which he has cited and with 
which I propose to deal shortly, this is an 
appealable order and his argument is large- 
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ly based on the ground that it appears that 
in certain cases there can be a second 
preliminary decree and he also contends 
that in that second preliminary decree the 
Court can take into account matters which 
have arisen since the filing of the suit and 
since the first preliminary decree. A decree 
is defined in s. 2 of the Code. It is 

“the formal expression of an adjudication which 
so far as regards the Oourt expressing it, conclu- 
sively determines the rights of the parties with 
regard to all orany of the mattersin controversy 
in the suit and may be either preliminary or final.” 

It seems to me on a plain reading of 
that definition that this is not a decree— 
and I am quite content to rest my reasons 
on this ground—because atno time what- 
ever has any of the matters which came 
before the learned Subordinate Judge been 
in controversy in this suit, It seems to me 
clear that.the one objection of the parties 
was that the question of the allotment of 
these properties should not be in controversy 
in the suit because it has been deliberately 
kept out of every single stage. That being 
so, those cases which have been cited of 
which Baup Inder Bahadur Singh v. Bijai 
Bahadur Singh (1), Peary Mohan Mookerjee 
v. Manohur Mukherjee (2) are examples, 
are not in point. It seems to me that in 
the cases where the second decree takes 
into account matters not originally dealt 
with, it has always been a case when those 
matters were in controversy and no 
authority has been cited to us for the proe 
position that it is possible to ask a Oourt by 
a second preliminary decree to introduce- 
into the adjudication of the case matters 
that have never been in controversy at all 
and which had never even been discussed 
or in contemplation. On the merits, it is 
obvious in my View that the orderof the 
lower Court was right. There is no obliga 
tion to pass this order in the circumstances, 
seeing that, as I have elaborated already, 
this was a totally new aspect raised at the 
last minute of the eleventh hour and the 
Court was perfectly entitled to withhold 
any sort of discretionary assistance which 
lay in itin order to assist the appellant, 
There are no reasons that I can see why 
s. 151 should have been invoked and no 
reasons whatever why instructions should 
have been given to the Oommissioner at 
this stage to allot these properties to any 
particular parties. It may be that the 
appellant has rights outside this appeal. If 
he has, it is open to him to agitate them in 


(1) 23 A 152: 271 A 209; 7 Sar. 788 (P O) 


(2) 27 O W N 989; 74 Ind. Oas. 373; A Í R 1924 Ual, 
160; 380 L J 255. 
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a proper manner, So far as this appeal is 
concerned, I consider it fails for the reasons 
which I have given and should be dismissed 
with costs of respondents Nos. 9 and 10. 


Krishnaswami Ayyangar, J.—It is not 
necessary for me to say anything about the 
merits of this appeal as I think that it fails 
on the preliminarv objection to ite main- 
- tainability taken by the respondents, The 
objection is this, that the appeal is directed 
against an order and not a decree within 
the meaning of the Oivil P.O. On its face 
the order appealed against purports to be 
only an order, but that of course is not 
conclusive of its real character which has of 
course to be determined by reference to its 
true nature in tbe light of the provisions of 
the Civil P. ©. The order came to be passed 
on an application, I. A. No. 16 of 1935 in 
O. S. No. 47 cof 1915 which has’ not been 
disposed of finally yet. Thesuit was one 
for partition instituted by respondent No. 1 
against the father Harikrishnan and certain 
other persons of whom it is necessary to 
mention only his two younger brothers, 
respondents Nos. 9 and 10 born after the in- 
Btitution of the suit. Defendant No. 2 was 
a cousin of respondent No. 1’s father and 
there was a partition between him and res- 
pondent No, 1’s father evidenced by a deed 
executed between the parties on February 3, 
1915. The validity of that partition was 
challenged in the suit but it was upheld by 
the trial Judge who proceeded to pass a 
preliminary decree on December 28, 1928. 
There was an appeal against the preliminary 
decree to this Court which was disposed of 
on November 7, 1934. The preliminary 
decree was left untouched, at any rate, in 
regard to matters having any materiality 
for purposes of the present appeal. The 
result was that respondent No. 1 was declare 
ed entitled to a half share in those items of 
family properties which had been allotted to 
his father under the partition, If the matter 
had stood there, there was nothing more left 
than for a Commissioner to be appointed 
with a view to effecting a division by metes 
and bounds of those items of properties 
liable to division under the preliminary 
decree. It appears that a Commissioner was 
actually appointed and he had before the 
date of the order of the learned Subordinate 
Judge completed the work entrusted to him 
and was going to make his report on the 
very day on which the learned Judge passed 
his order. However that may be, the ques- 
tion that arises for consideration is as to 
whether the order of the learned Judge 
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amounted to a decree within the meaning of 
that term as defined in s. 2 (d), Oivil P. 
O, Tho application on which the order 
came to be passed was filed for the purpose 
of inviting the Court to direct the exclusion 
of Items Nos. 1 to 17 from the partition or 
to allot those items to the share of defen- 
dant No. 1 and his two younger sons, 
namely respondents Nos, 9 and 10. It 
would appear that, during the pendency 
of the suit, defendant No. 1, the father, 
had sold by two sale deeds dated Febru- 
ary 10, 1922 and April 21, 1925 these 
17 items of properties to the appellant, 
The object of the appellant in making 
the application No. 16 of 1935 in the 
Court below was to see that, these items 
of property were allotted to the shares 
of the father and his undivided sons, 
namely respondents Nos. 9 and 10 so 
that the appellant’s possession of those 
properties might be left undisturbed. The 
application was rejected by the learned 
Judge and the appeal is directed against 
this order. 


The contention of the appellant is 
that, though termed an order, it is in 
effect and according toits legal character 
a second preliminary decree. It is con- 
tended that the view that there can be 
only one preliminary decree is erronsous 
and that there is no legal objection to 
there being in proper .cases more than a 
single preliminary decree. The proposition 
appears to be warranted by authority and 
our attention has been drawn to a number 
of cases where a plurality of preliminary 
decrees has been held not to be illegal. 
But this is not enough to sustain the argue 
ment, for, itis necessary for the appellant 
to establish that the adjudication contained 
in the order sought to be appealed against 
is in law a decree. Section 2 (d) defines a 
decree as: 

“The formal expression of an adjudication which, 
so far as regards the Oourt expressing it, conclu- 
sively determines the rights of the parties with 
regard to all or any of the matters in controversy 


in the suit and may be either preliminary or 
final.” 


It seems to me that it is essential 
to bear in mind that it is not enough 
that there is a determination, or oven a cone 
clusive determination,of the rights of parties 
but that that determination must be on 
matters in controversy in the suit, It 
is quite clear that in this case down to 
the date of the application the matterg 
in controversy in the suit did not include 
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the question of the allotment of the items 
of property liable to division in such a 
way as to give effect to the sales in 
favour of the appellant. No explanation 
is forthcoming as to why, during the 
long period which had elapsed between 
the dates of the sales and the date of the 
preliminary decree, this question was not 
brought before the Oourt in the proper 
way. The proper way isto obtain either 
an amendment of the written statement or 
file a supplemental one with leave of the 
Court previously obtained. This has not 
been done; and as has been pointed out 
by my learned brother, it was only at the 
very last moment that this question was 
sought to be agitated before the Court. 


However that may be, the real question 
ig whether the point raised in the appli- 
cation can be regarded as a matter in cone 
troversy in the suit. I understand the 
expression “matters in controversy in 
the suit’ as meaning such matters as 
have been brought up for adjudication 
by the Court by the pleadings in the 
case so framed as tə include them either 
in the beginning or by amendment made 
later with the sanction of the Gourt, 
Looked at from this point of view, it is 
impossible to regard the subject-matter of 
the application as being amatter in Contro- 
versy in the suit within the meaning of 
the definition. If this is remembered it 
is easy to understand, the principle of the 
decisions that have been cited to us af 
‘the arguments on behalf the appellant. 
If, amongst several matters properly brought 
into controversy, the preliminary decree 
covers some only; any subsequent order 
dealing with such matters as had not 
been already determined but left over may 
amount to a decree and be appealable as 
such. The dezision of the Privy Oouncil 
in Bhup Inder Bahadur Singh v. Bijai 
Bahadur Singh (1), which refers to a later 
order dealing with the question of mesne 
profits, is consistent with this view as 
the question of mesne profits was undoubt- 
edly a matter already in controversy in 
the suit, So also the decision of the 
Calcutta High Court in Peary Mohan 
Mookerjee v. Manohar Mukherjee (2), pro- 
ceeded upon the footing that a later order 


specifying the manner in which the account - 


was to be taken was a decree as it appears 
that that order was one which dealt similarly 
with a question that had been already 
raised in the suit, The same observations 
apply also to Shanker Appajt v. Gangaram 
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Bapuji (3) and Ramanatha Chetty v. 
Alagapp1 Chetty (4). 
Our attention was drawn to the deci- 
sion of Piggott, J., in Bharat Indu V. 
Yakub Hasan (5), in which the learned 
Judge was inclined to take the view that an 
order subsequent to a preliminary decree 
dealing with anew set of facts which had 
come into existence later may be regarded as 
a decree for the purpose of appealability. If 
one examines the facts of that case, it is clear 
that the question raised related to the share 
which the plaintiff wanted in a suit for 
partition which he had instituted. In the 
first instance there was a preliminary 
decree which had declared his right in cer- 
tain items of properties subject to a charge 
which the plaintiff was directed to pay and 
clear. Finding himself unable to find the 
necessary money for discharging that charge, 
the plaintiff prayed for the exclusion of the 
charged items and expressed his willing- 
ness totakea share out of the other items 
in suit It is therefore plain that the 
controversy in the suit related to the proper 
share to be allotted to the plaintiff in 
the properties in suit, a claim which had 
been all along before the Oourt and the 
observations of the learned Judge in that 
ease should be understood in the light of 
this fact. The opinion of Piggott, J. was 
not accepted by the Bench which heard 
the case ultimately though it has been 
approved by Mukherjee, J., in the decision 
already mentioned, namely Peary Mohan 
Mookerjee v. Manohar Mukerjee (2). The 
order of the learned Subordinate Judge 
must therefore be held to be one that did 
not deal with a matter in controversy in 
the suit and caunot therefore be regarded 
as a decree. The preliminary objection 
accordingly prevails. It will not do to 
bring up new matters by an application 
and then to contend that those very matters 
were to bs adjudged on the footing that by 
the application itself they became matters of 
controversy in the suit, ‘he proposition has 
only to be stated to be refuted. If such 
should be the view, there will be no end 
to new matters being raised at any stage 
by applications of this kind and this, I 
think, was never contemplated by the Code. 
At this stage I do not think I am called 
upon tosay anything about the question 
whether the point can be raised if and when 


(3) 52 B 360; 109 Ind. Cas. 734; A IR 1928 Bom. 236; 
30 Bom. L R 503. 

(4) 53 M 378; 131 Ind. Cas. 160; A Í R 1930 Mad. 528; 
59M LJ 102; Ind. Rul. (1931) Mad. 499. 

(5) 35 A 159; 18 Ind, Oas. 701; LLA LJ 120, 
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there should be an appeal from the final 

„decree; and, speaking for myself. I do not 
desire fo express any opinion upon this 

aspect of the matter, The appesl therefore 

fails and is dismissed with ccsts of respon- 

dents Nos. 9 and 10, 
N.98, Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No.17 of 1940 
May 1], 1940 
ZIA-UL HASAN AND YORKE, Jd, 
Ch. BANSIDHAR—Derrenpant—AppELLANT 
i versus 
RAM CHARAN AND aNotseR—PLaIntirrs— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), a8. 106—Ap- 
plies only when tenancy is in force—Landlord and 
tenant—-Tenancy by sufference — Notice to quit— 
Lessee holding over against consent of lessor—He is 
tenant by sufference—Notice to quit not necessary—~ 
Tenant at will—Tenancy under invalid lease is tenancy 
at will —No notice to quit necessary, 

Section 106, T. P. Act applies only while the 
tenancy isin force. The section therefore does not 
apply where the lessee is in possession afterthe 
expiry of the period of lease. If the lesseeis in 
possession after the expiry of the lease with the con- 
sent of the lessor he can no doubt avail himself of the 
provisions of g. 116. 

Where a lessee continues to remain in possession 
after the expiry of the term of the lease not only 
without the assent of the lessor but even against his 
consent, the lessee must be said to be a tenant at 
sufference. Such a tenant is not entitled to any 
notice to quit. Where a lease is not executed accord- 
ing to law, the lessee who goes into possession under 
such a lease isa tenant at will from the beginning of 
such lease to the end of the term ofthe lease, A 
tenant at willis not entitled to any notice to quit, 
85 Ind. Cas, 77 (1),145 Ind, Cas, 567 (2) and 159 Ind, 
Oas. 316 (3), relied on. 


S. O. A. against the order of the District 
Judge of Lucknow, dated December 15, 
1939. 

Messrs. H. Husain and H, D. Srivastaza, 
for the Appellant. 


Messrs. Anant Pershad Nigam and Jagat 
Bahadur Srivastava, for the Respondents. 


Judgment. — This is a  defendani's 
second appeal against a decree of the 
learned District Judge of Lucknow in a 
Suit for possession of a market called Fateh- 
ganj Bazar brought by the plaintiffseres- 
pondents against the appellant. 

Nawab Qamar Jehan Begum, respondent 
No. 2, is the proprietor of the bazar in 
question. On July 3), 1931, she gave a 
theka for realization of rent and tahbazari 
dues in this bazar to the appellant for a 
period of five years, in lieu of Rs. 800a 
year, ‘The lease Ex.1, was executed by 
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her and a kabuliat Ez. 2, by the defendant- 
appellant. Both the document were regis» 
tered but neither of them was signed by 
both the parties. The appellant however 
obtained possession of the bazar and is 
still in possession. On August 15, 1935, the 
lady executed a lease of the bazar for one 
year (Ex. 3) in favour of respondent No. 1, 
Ram Charan and on February 10, 1936, 
Ram Oharan sued the appellant for possese 
sion of the bazar. As Nawab Qamar Jehan 
Begum had in the meantime applied under 
s. 4 of the U. P. Encum. Estates Act, 


` Ram .Charan’s suit was dismissed on the 


ground that the lease was given to him 
without the permission of the Deputy Com- 
missioner which was necessary under s, 7 
of the Encum. Estates Act. On Bepe 
tember 1, 1936, Ram Charan got a fresh 
lease (Ex. 15) from Qamar Jehan Begum 
with the permission of the Deputy Com- 
missioner and on September 11, he filed the 
present suit. As the plaint was not pre- 
sented by an authorized person it was 
returned on May 4, 1937 but on the same 
day it was refiled according to law and 
Qamar Jehan Begum was impleaded as a 
pro forma defendant. On November 19, 
1937, sbe was transposed to the array of 
the plaintiffs on her own application. 

The suit was contested by the present 
appellant on various grounds. It was 
pleaded that Ram Oharan had no right to 
sue, that he could not be ejected without 
a notice under s.106 of the T. P, Act, and 
that he could not be ejected without being 
paid the money that he spent over litigation 
about the market. 

It may be mentioned that on Septem» 
ber 30, 1936, the present respondents filed 
a suit against the present appellant for 
recovery of arrears of the theka money and 
for damages for occupation after the period 
of the lease. In this suit also Bansidhar 
appellant claimed a set off about ligitation 
expenses. ‘The trial Court passed a pree 
liminary decree for accounts being taken 
and finally on October 23, 1937, dismissed 
the suit holding that the money due to the 
defendant exceeded that payable by him 
to the plaintiffs. This decree is under 
appeal to the learned District Judge, 

The present suit was decreed by the trial 
Court which held that Ram Oharan, plain- 
tiff, could sue and that the defendant was 
not entitled to any notice under s, 106 of the 
T. P. Act. The defendant appealed to the 
learned District Judge of Lucknow and the 
learned Judge upheld the findings of the 
trial Court, 
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In grounds Nos.1 and 2 of the memo- 
randum of appeal it is contended that 
Exs.land2 not having been executed in 
accordance with the provisions of s, 107 of 
the T. P. Act, they are wholly inadmissible 
in evidence. These grounds were not bow- 
ever pressed before us. The main argu- 
ment of the learned Oounsel for the appel- 
lant was hased on the plea to which 
paras. 3 to 6 of the grounds of appeal 
relate, namely, that the defendant cannot 
be ejected without notice under s. 106, 
T. P. Act, the argument being that the 
present lease not being for agricultural or 
manufacturing purposes should be deemed 
to be a lease from month to month termins 
able by fifteen days notice expiring with 
the end of tfe month of the tenancy. We 
are of opinion however that s, 103, T. P. 
Act, does not apply to the present case not 
only because no Valid leass was created in 
the present case as required by s. 107 
but also because that section applies while 
the tenancy is in force. The present suit 
for ejectment was filed after the period of 
five years originally fixed for the lease had 
expired. No doubt if there had been a 
valid lease and the appellant could have 
shown that he was in possession after the 
expiry of the lease with the assent of 
Qamar Jehan Begum, the appellant could 
have availed himself of the provisions of 
s. 116, T. P. Act, which runs as follows : 

“Tf a lessee or under-lesses of property remains 
in possession thereof after the determination of the 
lease granted to the lessee, and the lessor or his 
legal representative accepts rent from the lessee 
or under-lessee, or otherwise assenta to his 
continuing in possession the lease is, in the 
absence of an agreement to the contrary, renewed 
from year to year, or from month to month according 
to the purpose for which the property is leased, as 
specified in s, 106," 

But we are definitely of opinion that the 
appellant is holding over not only without 
the assent of the lessor but even against 
her consent. Thevery fact that the lessor 
gave a lease to respondent No. 1 even 
before the expiry of the period of five 
years, for which the lease was given to 
the appellant, shows that she did not wish 
to let the appellant continue in possession 
of the bazar. The learned Counsel for the 
appellant contends that the le3ssor’s consent 
should be presumed from the fact that she 
and respondent No. 1, brought a suit 
against the appellant for the recovery of 
arrears of theka money. We have had the 
plaint of that suit read over to us and 
find toat if was only upto the five years 
period of the original lease that rent was 
claimed and that the amount for the 
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subsequent period was claimed as danages. 
We are not therefore prapared to hold that 
the suit brought by the plaintiffs for re- 
covery of money from the appellant can 
be construed ss showing the plaintiff's ac- 
quiescence in the appellant’s possession. On 
the other hand it seems to us that the 
appellant can only be said to be a tenant 
by sufference. In Addison’s Law of Contracts 
p. 618 (10th Edition) we find the follow- 
ing definition of a tenancy by sufferance— 

“When the landlord has demanded possession or has 
done any act which is tantamount to a determination 
ofthe leasa or when the tenant holds over at the 
expiration of a lease against the will of the lord, or 
after the expiration of a notice to quit, the tenant is 
said to be a tenant at sufference in contra-distinction 
toa tenant at will.” 

Mulla in his Transfer of Property Act, p, 568 
describes tenancy at sufferance as follows — 

“A tenancy at sufferance is merely a fiction to avoid 
continuance in possession operating asa trespass, It 
therefore cannot be created by contract and arises 
only by implication of law when a person who has 
been in possession under a lawful title continues in 
possession after that title has determined, without 
the consent of the person entitled ........ A tenant hold- 
ing over after the expiration of his term is a tenant at 
sufferance.” l 

It is thus clear that the appellant is not 
more than a tenant by sufferance and as 
such he is not entitled to any notice to quit. 

It was argued that the plaintiffs them- 
selves in para. 2 of their plaint described 
the defendant as atenant at will. With 
regard to tenancy at will Addison in his 
Law of Contracts, p. 616 (10th Edition) 
says— 

“If the lessor reserves to himself a right of re-entry 
at his own will and pleasure or the lease contains an 
express stipulation tothe effect that the tenancy may 
be put an end to at the will of either party the hold- 
ing is a tenancy at will.....A mere permission to 
occupy creates a tenancy at will. If a tenant for 
years holds over after the expiration of his lease, or 
continues in possession pending a treaty for a further 
leas2 or is admitted into possession pending a treaty 
for a purchase, he is strictly a tenant at the will of 
the landlord and may be turned out of possession 
without notice to quit;but if during the continu- 
ance of such tenancy at will the tenant has offered 
and the landlord has accepted, rent for the use of 
the property, the law infers that a yearly tenancy was 
meant to be created between them.” 


A similar view has been expressed by 
Malla in his Transfer of Property Act. At 
p. 569 of his book second, edition, we find 


the following— 

“A tenancy at will is determinable at the will either 
of the landlord or of the tenant, Thelaw implies a ten- 
ancy at will of one party to be a tenancy at will of 
either party. A tenancy at will arises by implication 
of law in cases of permissive occupation when a 
person is in possession of premises with the consent 
of the owner; or it may arise expressly by an agree- 
ment to let for an indefinite term for a compensation 
accruing from day to day so long as both parties 
please,” 


. 
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a tenant at will from the beginning of the 
lease which was not made according to 
law upto the end of the term of five year 
for which that lease was given but that 
after the expiry of that period the ap- 
pellant is no more than a tenant at suffer- 
ance and even a tenant at will has been 
held not entitled to notice (vide Ramdhani 
Gope v.C. V. Scott (A. I. R., 1925 Patna 
256) (1), Ramkishun Pande v. Bibi Sohila 
(A I. R., 1933 Patna. 561) (2), and Janki v. 
Kanhaiya Lal (1935 O. W. N., 1238) (3). 


We therefore hold that the Oourts below ` 


were perfectly right in holding that the 
defendant was not entitled to notice. 

The next point argued was that Ram 
Oharan was not entitled to sue and that 
the suit sofaras it was brought by him 
is liable to be dismissed. We have seen 
however that the lease Ex. 15 was obtained 
by Ram Oharan ten days before he 
brought the present suif so that that lease 
gave him the right to sue and we 
reject this plea of the appellant also. 

The last point taken was that the learned 
Civi] Judge was wrong in awarding actual 
costs against the appellant. Reliance was 
placed in this connection on Ohap. VII 
r, 289 of the Oudh Civil Rules which 
provides that the party entitled under a 


decree or order to be paid costs by ane ` 


other party in any original suit, appeal or 
other judicial proceedings shall not be 
entitled to any larger allowance for legal 
practitioner's fees in such suit, appeal or 
proceeding, including all proceedings in the 
execution of the original or appellate decree 
as the case may be, than the fee provided 
for in the rr. V to XIV inclusive, which 
may be applicable to the case. This rule 
is however subject to several provisions, 
the first of which runs as follows— 

“Subject to the provisions of r. IJ, a Oourt may, 
in any case, for special reasons to be recorded in ths 


judgment, award a higher or lower fee than that 
prescribed in rr. V to XIV inclusive.” 


In the present case the learned Civil 
Judge in the concluding portion of his 
judgment says—. 

“In conclugion I decree the plaintiffs’ suit for 
possession of the market in suit with actual costs 
against the defendant. I allow actual costs on 
account of the delaying tactics, dishonesty and 
frivolous, futile and fantastic defence of the defendant 
in this suit.” 


(1) AI R 1925 Pat. 256; 65 Ind. Cas, 77;6P LT 
TT. 
(2) A I R 1933 Pat. 561; 145 Ind. Oas. 567; 6 R P 192; 


L T 685. 
(3) (1935) O W N 12383; 159 Ind. Cas, 316; 1935 O L 
R 666; 8 R O 173; ATR 1936 Oudh 102. 
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We arenot prepared to say that these 
remarks are unwarranted. The learned 
Judge was therefore justifed in awarding 
more costs to the plaiatifis than they 
would ordinarily have been entitled to 
under the rules. 

The result is that the appeal fails and is 
dismissed with costs, 

S. Appeal dismissed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 26 of 1937 
May 1, 1939 
Leaca, C. J. AND SOMAYYA, J, 
RATHNAMMAL— ÅPPELLANT 

versus á 


SEORETARY or STATE—REPONDENT 

Madras Irrigation Cess Act (VII of 1885) s. 1, 
Proviso 2?—Land classified as “single crop wet" — 
Water taken without permission for irrigating such 
land during second crop season—Source authorised for 
irrigation of one crop — Penalty under Proviso 2, 
af justified—Interpretation of proviso —Rules made 
under Act, if could be called in aid — Time of taking 
water, if a factor. 

The Mad. Irrigation Cess Act, being one entailing 
penal consequences the Court ought not to do violence 
to its language to bring people within it, but ought 
rather to take care that no one is brought within it 
who is not brought within it in express language. 
London County Council v. Ayleshbury Dairy Co. Ltd. 
(7), relied on. (p. 494, col. 1.) 

To enable the revenue authorities to impose a 
penalty in respect of land held under ryotwarz 
settlement and classified and assessed as wet there 
must be unauthorized use of water from a source 
other than the authorized source, The mere taking 
of extra water from the authorized source does not 
come within the exception to the proviso 2 tos. 1l. |p. 
492, col. 2.] 

Consequently it is not within the power of the 
revenue authorities to impose a penalty under the 
Act when water is taken without permission during 
the second crop season for irrigating land classified 
as “single crop wet’ and the source from which 
the water is taken ig the source authorised for the 
irrigation of one crop. 171 Ind. Cas, 276, reversed. 
107 Ind. Cas. 643 (6 , commented upon. 

The rules made under Mad. Irrigation Cess Act, 
are not made part of the Act and the knowledge of 
the person who framed them is not a factor. There 
isno ambiguity in the wording of the proviso 2 to 
s. 1. Therefore the Oourt doesnot need tocall in 
aid the rules in the matter of interpretation. [p. 
493, col 1.] 

If the word ‘and’ is read as ‘or' in the proviso 2 to 
s. 1, Mad, Irrigation Cess Act, it would .alter entirely 
the effect of the proviso, but there is nothing in the 
Act which justifies such a reading. [{tbtd.| 

There is nothing in the proviso which makes the 
time ofthe taking of the water a factor. The pro- 
viso has merely regard tothe source. 107 Ind. Oas. 
643 (6), commented upon. [p. 493, col, 2.) 


L. P. A. against the judgment of 
King, J., reported in J71 Ind. Oas. 276. 

Mr. K. S. Sankara Iyer, for the Appel- 
lant. 


1940 


The Advocate-General and Government 
Pleader, for the Respondent, 

Leach, C. J.—This appeal raises the 
question whether the revenue authorities 
of the province have the power to impose a 
penalty under the Mad. Irrigation Cess 
Act, 1865, when water is taken without pers 
mission during the second crop season for 
che purpose of irrigating land classified as 
‘single crop wet and the source from 
which the water is taken is the source 
authorized for the irrigation of one crop. 
One Krishnammal was the pattadar of lands 
in the village of Sulur, Coimbatore District. 
The lands which are registered as Survey 


Nos. 182 and 269, are single crop wet lands... 


For many Years betel leaves have been 
grown on Survey No. 182 and cocoanut 
trees on Survey No, 269. The surrounding 
lands are all registered as double crop wet 
lands. On February 1, 1928, Krishnammal 
applied to the Collector for permission to 
convert her lands into doubt crop wet 
lands, but she died before her application 
could be considered. Her daughter Venkata. 
lakshmi Ammal then made a similar appli» 
cation, but she was told to present it again 
aiter the patta had been registered in her 
name. The lands were irrigated by water 
flowing through a channel constructed by 
the Govt. from a tank known as the 
Sulur tank. In the year 1925-26, pérmis- 
sion had been given to Krishnammal to 
take water from the channel during the 
second crop season, but in the following year 
she took extra water without permission, 
which resulted in the revenue authorities 
charging her twice the water cess ordinarily 
payable for a first irrigated crop under the 
rules framed by the Govt. in purported 
exercise of the powers conferred by the 
Mad, Irrigation Oess Act. For the year 
1927-28 water was again taken without per- 
mission by Krishnammal and on this occas 
sion a penalty of five times the ordinary 
water cess was imposed. In the year 
1928-29 her daughter Venkatalakshmi 
Ammal took water without permission dur- 
ing the second crop season and on this 
occasion the penslty imposed was ten times 
the ordinary :fwater cess, amounting to 
Rs. 257+10-0. This resulted in Venkatalakshmi 
Ammalifiling a suit in the Court of the 
District Munsif of Tirupur for the recovery 
of the amount on the ground that the ins 
fliction of the penalty was unlawful. The 
District Munsif dismissed the suit and his 
decision was upheld by the Subordinate 
Judge of Coimbatore. Venkatalakshmi had 
died inthe meantime and the appeal was 


RATANAMMAL V. SECRETARY oF sTaTa (MADR) 


491 


preferred by her daughter, as her legal re- 
presentative, Having lost before the Sub- 
ordinate Judge the appellant appealed to 
this Court. ‘he appeal was heard by 
King, J., who concurred in the decisions of 
the District Munsif and the Subordinate 
Judge but granted a certificate permitting 
the present appeal under cl. 15 of the 
Letters Patent. The decision of the appeal 
depends upon the interpretation to be 
placed upon the proviso 2 s. 1, Mad. 
Irrigation Cess Act. This section, omitting 
proviso 1 which has no bearing here, reads 
as follows : 

“Jl, (a) Whenever water is supplied or used for 
purposes of irrigation from any river, stream, 
channel, tank or work belonging to, or constructed 
by Govt, and also, 

(6) whenever water by direct or indirect flow or 
by percolation or drains from any such river, 
stream, channel, tank or work from or through | 
adjoining land irriyates any land under cultivation 

or flows into a reservoir and is thereafter used 
for irrigating any land under cultivation, and in 
the opinion of the revenue officer empowered to 
charge water cess, subject to the control of the 
Collector, the Board of Revenue and the Govt, 
such irrigation is beneficial to, and sufficient for 
the requirements of the crop on such land, it shall 
be lawful for the Govt. before the end of the 
revenue year succeeding that in which the irrigation 
takes place to levy at pleasure on the land so 
irrigated a separate cess for such water, and the 
Govt. may prescribe the rules under which, and 
the rates at which, such water cess as aforesaid 
ghall be levied; and alter or amend the same from 
time to time; 

x * * * 

Provided also that no cess shal! be Ieviable 
under this Act in respect of land held under 
ryotwart settlement which is classified and assessed 
as wet, unless the same be irrigated by using 
without due authority water from any source 
hereinbefore mentioned and such source is different 
from or in addition to that which has been assign- 
ed by the revenue authorities or adjudged by a 
competent Civil Court as the source of irrigation 
of such land.” 


The appellant's case is that inasmuch as 
her mother had the right to take water 
for one crop from the channel from the 
Sulur tauk, no penalty could be imposed 
upon her for taking water during the second 
crop season. It is said that the Govt.’s 
power to impose a penalty is limited by 
the proviso to a case where water is taken 
from a different source or a source in addi- 
tion to that assigned. On behalf of the 
respondent it is said that if a source has 
been assigned for a single crop and the 
game source is used during the second crop 
season it must be deemed to be a different 
source within the meaning of the proviso. 
It is also urged that the rules framed by 
the Govt. under s. 1 govern the inter- 
pretation of the section as there is, it 
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is said, ambiguity in the wording. It is 
further contended that the Court should 
read the word “and” which follows the 
words “from any source hereinbefore men- 
tioned” in the proviso as meaning "'or.” 
The present rules were promulgated in 
1917 and are set out at p. 136 of Vol. 1 
of the Standing Orders of the Board of 
Revenue ‘Edn, 4), Rule 1 says: 

‘Water from a Govt. source or work is sgaid to 
be irregularly taken to or used for the irrigation 
of any land; (e) when it is taken to or used for 
such land without the permission of any officer 
authorized by Govt. to grant such permission, or 
(6) when it is taken or used, contrary to the 
orders of any authority authorized to give such 
orders, or(c) when itis taken or used in breach of 
any rule or regulation directing from what source 
or under what conditions water may be taken to 
or used for such land.” 


Rule 2 provides for the imposition of 
twice the water cess ordinarily payable for 
the first infringement of the rules. Rule 3 
says that for the second infringement five 
times the ordinary cess shall be imposed, 
and r. 4 provides fora penlty of ten times 
the ordinary cess for an infringement on 
the third or any subsequent occasion, If 
the appellants contention is correct these 
rules cannot be applied in a case like the 
present one, as they go beyond the section, 
It has been impressed upon us by the 
learned Advocate-General that the rules 
have been in force for many years and a 
decision adverse to the respondent would 
mean the discontinuation of a course of 
practice which has been followed in the 
Presidency for a long time. It has not been 
suggested, nor could if be, that the appel- 
lant isnot entitled to raise the question 
now, and the Court must decide it without 
regard to the bearing which the decision 
will have in other cases. 

I consider that the wording of the proviso 
is free from ambiguity and that its effect ig 
this. No cess shall be leviable under the 
Act in respect of land held under ryotwari 
settlement which is classified and assessed 
as wet, unless the land be irrigated by using 
without due authority water from a source 
mentioned in the first part of the section 
and the source is different from or in addi- 
tion to that which has been assigned by 
the revenue authorities or adjudged by a 
competent Civil Ccurt as the source of irri- 
gation of the land. A source which is in 
addition to the assigned source must neces» 
sarily be a different source. ‘Toenable the 
revenue authorities to impose a penalty in 
respect of land held under ryotwari settle- 
ment and classified and assessed as wet 
there must be unauthorized use of water 
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from a source: other than the authorized 
source. The mere taking of extra water 
from the authorized source does not come 
Within the exception to the proviso. The 
authorized source of irrigation in this case 
in the Sulur tank ani the channel leading 
from it. The application of Krishnammal 
for the transfer of her holdings from dry to 
wet classification has been put in evidence, 
The source of irrigation is stated therein 
to be the Bulur tank and the revenue 
inspector recommended that the appli- 
Cation be granted. The’ application was 
granted by the Oollector, who3e order is in 
tbese words: ‘The transfer of the fields to 
single crop wet under ths Salur supply 
channel and tank is sanctioned,'* Thea words 
“from any source hereinbefore mentioned” 
which appear in the proviso can therefore 
only be read in this case as meaning the 
Sulur tank and the channel connected there- 
with. To prevent any misconception, I will 
here say that I do not suggest that if water 
were taken from an unauthorized channel 
connected with the Sulur tank that this 
would not be a different source within the 
meaning of the proviso. I think that it 
would be a different source, but that ques- 
tion does not arise. The extra water taken 


- by the appellant’s mother was taken from 


the authorized channel. This being the case 
the appellant is’clearly outside the mischief 
of the section if the words used are to be 
given their ordinary meaning, 

In support of his contention the learned 
Advocate-General has referred to a states 
ment in Craies on Statute Law (Edn. 4, 
p. 146) where it is said that whare the 
language of an Act is ambiguous and diffi- 
cult to construe, the Court may, for assist- 
ance in its construction, refer to rules made 
under ths provisions of the Act, especially 
where such rales ara by the statute autho- 
rising them directed to be read as part of 
the Act, This statement is based on the 
observation of Mellish, L. J. in Ex parte 
Wier; In re Wier (1), where he said : 

“We do not think that any other section of the 
Act throws any material light upon the proper 
construction of this section, and if the question 
had depended upon the Act alone we should have 
had great doubt what the proper construction was: 
but we are of opinion that, where the construction 
of the Act is ambiguous and doubtful on any 
point, recourse may be had to the rules which have 
been made by the Lord - Chancellor under the 
authority of the Act, and if we find that in the 
rules any particular construction has been put on 
the Act, that it is our duty to adopt and follow 
that construction.” 


(1) (1871) 6 Oh, 875;41L J B KĘ 14;25UT 369; 19 
W R 1042. a 


i$40 


In this case the rules are not made part | 


of the Act and the knowledge of the person 
who framed them is not a factor, What is 
important is that there is no ambiguity in 
the wording of the proviso. Therefore the 
Court does not need to callin aid the rules 
iu the matter of interpretation. In fact it 
is clear that the rules go beyond the Actin 
a case where the facts are as they are here. 
Neither can I see any justification for the 
Court changing the word ‘and’ into the 
word ‘or’. Itis pointed outin ‘Maxwell on 
the Interpretation of Statutes’ (Edn. 8, 
p. 209) that to carry out the intention of 
the Legislsture it is occasionally found 
necessary to read the conjunctions ‘or’ and 
‘and’ one fcr the other, and several ine 
stances are given. I will not pause to 
examine them because the law is clearly 
stated by Lord Halsbury in Mersey Doeks 
and Harbour Board v. Henderson Brothers 
(2) at p. 603. In that case the Court was 
called upon to construe the following words 
in a statute : 

“Vessels, arriving in ballast, but trading out- 
wards, and also vessels built within the port of 
Liverpool, or trading outward, shall be liable to 


the rates payable in respect of the most distant 
-of all the ports ,to which they shall trade, out- 


wards, and vessels built within the said port on‘ 


first trading outwards shall be liable to one moiety 
only of such rates, but shall thereafter pay full 
rates.” 

The Court of Appeal had read ‘or’ as 
‘and' and in expressing his dissent Lord 
Halsbury said : 

“In the first place I know no authority for such 
a proceeding unless the context makes the neces- 
sary meaning of ‘or’ ‘and’, as in some instances 
it does; but I believe it is wholly unexampled 
so to read it when doing so will upon one con- 
struction entirely alter the meaning of the sentence, 
unless some other part of the same statute or the 
clear intention of it requires that to be done, as 
in Fowler v. Padget (3) where the Act of Jac. 
I. O. 15, made it an act of bankruptcy for a 
trader to leave his dwelling house to the intent 
or whereby his creditors might be defeated or 
delayed. ‘These words if construed literally would 
have made every trader commit an act of bank- 
ruptcy if he casually left his dwelling house and 
some creditor called for payment during his 
absence. It may indeed be doubted whether some 
of the cases of turning ‘or’ into ‘and’ vice versa 
have not gone to the extreme limit of interpreta- 
tion, but I think none of them would cover this 


case, 

If the word ‘and’ is read as ‘or’ in the 
proviso tos, 1, Mad. Irrigation Cess Act, it 
would alter entirely the effect of the 
proviso, and there is nothing in the Act 
which justiGes such a reading. Moreover to 
give the proviso the meaning which the 

(2) (1888) 13 A O 595 (603); 58LJ QB 152; 59 L T 


‘697; 37 W R 449; 6 Asp. M O 338. 
.(8) (1798) 7 T R 509; 4 R R 51. 
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words used justify would not mean that the 
Govt. would be without remedy. It would 
still have the rights open to all persons 
whose proprietary rights are infringed, In 
the course of his argument the learned Ad- 
vocate-Generel quoted three decisions of thig 
Court on question arising under the Act, 
The first decision is that in Kopalli Krishna 
Rao Garu v. Collector of Kristna (4). There 
a ryot had irrigated his land from two 
pipes instead of the one which was 
authorized and it was held that he was liable 
toa penalty under the rules. Ayling and 
Tyabji, JJ. regarded the additional pipe as 
being an unauthorized source of supply, 
but the judgments which they delivered 
to not discuss the proviso or the rules. 
The decision of the learned Judges does not 
apply to this case because here the extra 
water-came entirely from the authorized 
source of supply. In Kanniappa Mudaliar 
v. Secretary of State for India in Council 
(5) a sluice was erected to allow two and 
half inches of water to passthrough. The 
sluice was forced open with the result that 
water two feet deep passed into the distri- 
butory channel and irrigated the plaintiff's 
land. Ramesam and Venkatasubba Rao, JJ, 
held that this was water from a different 
source from, or in addition to, that which 
had been assigned by the revenue authori- 
ties as the source of irrigation. We are not 
called upon to decide whether a sluice is a 
source within the meaning of the Act, be- 
Cause in the present case the Govt. has 
declared the source to be the Sulur tank 
and the channel connected therewith. The 
third case is Bhogaraju Kanakamma v. 
Secretary of State for India (6) which was 
decided by Devadoss, J., sitting alone, The 
cage has been cited because in the course of 


his judgment Devadoss, J. observed: 


“In order to bring the ryotwart tenant in posses- 
sion of lands classified and assessed as wet within 
the meaning of the səction, he must do something 
in order to let water into his lands or must raise 
or attempt to raise a crop with the help of the 
water from @ source to which he is not entitled or 
at a time when he is not entitled to get water from 
his legitimate source,” 

Emphasis has been laid on the words “‘at 
a time when heis not entitled to get water 
from his legitimate source.” There is no- 
thing in the proviso which makes the time of 
the taking of the water a factor. The 


proviso has merely regard to the source and 
(4) 26 M L J 210; 22 Ind. Oas. 692; A I R 1914 Mad, 
155; 1 L W 191, 
(5) 59 M 107; 159 Ind. Oas. 13; AI R 1936 Mad. 
ae ie L J 728; (1935) MW N1104;8RM 462; 42 
4. 
(6) 54 ML J 230;107 Ind. Oas. 643; A I R 1928 Mad. 
145; 39M L T 600; 27 L W 791. 
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Devadoss, J.: read into the section some- 
thing which was not there. The statute 
being one entailing penal consequences the 
Court ought not to do violence toits lan- 
guage to bring people within it, but ought 
rather to take care that no one is brought 
within it whois not brought within it in 
- express Janguage: London County Council 
vV. Ayleshbury Dairy Co. Ltd, (T). I con- 
sider that it would be doing violence to the 
wording of the proviso to hold that this 
case falls within the exception. The plain- 
tiff did nothing to justify the imposition of 
a penalty under the Act and consequently 
I hold that the suit wasrightly instituted. 
The appeal should be allowed and a decree 
passed in favour of the appellant with costs 
here and below. From the amount claimed 
Rs. 20-5-6 will be deducted as the appel- 
lant is admittedly liable for this by way of 
land revenue, 


Somayya, J—I agree, 


N.D. Appeal allowed. 
(7) (1898) 1 Q B106; 6 L JQ B 24; 77 L T 440; 61 
J P 759. 
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OUDH CHIEF COURT 
Oivil References Nos.& to 15 of 1939 
April 23, 1940 
Zia-UL HASAN AND RADHA KRISHNA, JJ. 
Messrs. OHHOKMAL RAM CHANDRA— 
APPLICANT 


versus 
NOTIFIED AREA, BARGAON 


— OPPOSITE Party 

U. P. Municipalities Act (II of 1916), ss. 162 (1), 
164 (2)—Order on review contemplated by s. 164 (2) 
—Reference to High Court not during hearing of 
appeal but during hearing of review application 
—Competency — Review . application, if re-opens 
appeal, 

The order on review contemplated by sub-s.(2)to 
s.164, U. P. Municipalities Act clearly means an 
order which can be substituted in place of the original 
order and not any other order whatsoever. The ap- 
pellate authority has no jurisdiction to pass any 
order on review except one which can take the place 
of the original order. In other words, he has no 
jurisdiction to passan order making a reference to 
the High Court. 

Section 164 (1), U. P. Municipalities Act, clearly 
shows that areferenceto the High Court incase of 
doubt can only be made “during the hearing of an 
appeal under 5.160." A reference made to the High 
Court not during the hearing of the appeals as 
required by s. 162 (1) but during the hearing of the 
applications for review of the orders in appeal is in- 
competent. 

Tke order in appeal is final unders., 164 (2) unless 
substituted by another order on review, and where 
the Magistrate has not passed an order on review 
the finality of the order in appeal remains as it was 
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and the appeal cannot be deemed to have been re- 


opened upon an application for review. 


©, Ref. made by the District Magistrate, 
Gonda. 


Mr, S.M. Seth, for the Appellant. 


Mr. Ghulam Husain, for the Opposite 
Party. 


Judgment.—These are connected refer- 
ences by the learned District Magistrate 
of Gonda unders. 162 of the U. P. Munici- 
palities Act, in eight cases. . 

The facts are that the Notified Area 
Committee of Bargaon assessed the oppcsite 
parties in the eight cases before us with a 
circumstances and property tax under the 
District Boards Act, All theeeight asses- 
sees being dissatisfied with the assessment 
appealed to the District Magistrate, Gonda, 
who disposed of and allowed their appeals 
on July 15, 1939. Subsequently the Notified 
Area Committee applied to the learned 
District Magistrate for review of his order 
in appeal and the learned District Magis- 
trate feeling some doubt asto the meaning 
of the word “circumstances” has made 
these references to this Court and has sub- 


- mitted the following point for our deci- 


si00n -— 

“Does the word ‘circumstances’in the phrase ‘pro- 
perty and circumstances’ in s. 122, cl. 9, mean the 
profits of the assessee’s business only or the money 
received by the assessee annually in the business.” 


A preliminary objection is taken on bee 
half of the assessees-opposite-parties to the 
effect that in view of the provisions of 
se. 162 and 164 of the Municipalities Act these 
references are incompetent. 

We have heard the learned Oounsel for 
the Notified Area Oommittee on this point 
but are pfopinion that the preliminary 
objection must prevail. Section 162 (1) of 
the Municipalities Act, under which these 
references purport to have been made by 
the learned District Magistrate clearly 
shows thata referenca to the High Oourt 
in case of doubt can only be made ‘during 
the hearing of an appeal under s. 160." 
In the present cases however the assessees' 
appeals were as noted above disposed of 
by the District Magistrate on July 15, 1939, 
so that these references have been made 
not during the hearing of the appeals as 
required by s. 162 (1), but during the hear- 
ing of the applications for review of the 
orders in appeal. Section 164 (2) ‘of the 
Act lays down that 

“the order of the appellate authority confirming 
setting aside or modifying an order in respect of 


valuation or assessment or liability to assessment or 
taxation shall be final; provided that it shall be 
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lawful for the appellate authority, upon application 
or on his own motion, to review any order passed by 
him in appeal by a further order passed within three 
months from the date of his original order.” 


This means that the appellate authority 
has jurisdiction to review its order passed 
in appeal and tosubstitute it by another 
Order passed within three months from the 
date of the original order, and that unless 
the order in appeal is thus reviewed and 
Substituted by another order, it is final. 
It follows therefore that even if we entere 
tain these references our answer will not 
affect the finality of the order passed by 
the learned District Magistrate in appeal 
as no other order reviewing that order has 
been passed by him within three months 
from July 15, 1939, 

It was argued that under s. 164 (2) the 
learned District Magistrate was competent 
fo pass any order he liked on an applica- 
tion for review but we are unable to 
accept this contention. The order on re- 
view contemplated by subes. (2) to s. 164, 
Clearly means an order which can be 
substituted in place of the original order 
and not any other order whatsoever. The 
appellate authority has in our opinion, no 
jurisdiction to pass any order on review 
except one which can take the place of 
the original order. In other words, he 
has no jurisdiction to pass an order making 
a reference to this Court. 

It was also argued that tha finality of the 
order passed in appeal has been taken away 
by the Notified Area Committee's application 
for review, so that the present proceedings 
before the District Magistrate cannot but 
be a continuation of the assessees’ appeal. 
This argument too appears to us to be 
fallacious, We have already pointed out 
that the order in appeal is final unless sub- 
stituted by another order on review, but as 
the Jearned District Magistrate has not 
passed an order on review that he had 
jurisdiction to paes, the finality of the order 
in appeal remains as it was and the appeal 
cannot be deemed to have been re-opened. 

Reading ss. 162 and 164 of the Act toge- 
ther, one can very well understand the 
significance of the expression “during the 
hearing of an appeal” occurring in s. 162, 
Itis because s. 164 (2), provides that the 
order passed in appeal shall be fina] unless 
substituted on review by another order that 
8. 162, requires that a reference to the 
High Court can be made during the hearing 
of an appeal and not after the appeal has 
been decided. 


We accept the preliminary objection and 
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for reasons given above return the refer- 
ences to the learned District Magistrate of 
Gonda. 

The assessees will get their costs in 
this Court from the Notifed Area Come 
mittee. 

5. Objection accepted. 





MADRAS HIGH COURT 
Lotters Patent Appeal No, 41 of 1937 
April 17, 1939 
Laoag, O. J. AND PATANSALI Sasrar, J. 
KRISHNA MUDALIAR— APPELLANT 
versus 
MARIMUTHU MUDALIAR AND oragrs— 


RgesPONDaNTS 

Hindu Law—Suecession—Sons of prostitute-— 
Their paternity unknown—Whether sagotra sapin- 
das of each other—Son of one of them whether 
nearest reversioner of othera' great grandson in 
preference to latters’ paternal aunt's son—Sapinda 
relationship, if exists between illegitimate son of 
Sudra and his putative father—Reversioner—Suit by 
remote reversioner to set aside alienation, when 
maintainable. 

A person cannot be regarded as a sagotra 
sapinda unless he can trace his descent inan un- 
broken male line from a common male ancestor. In 
the case of the sons of a prostitute where the father 
is unknown it is not possible to trace the descent 
from the male ancestor, They must, therefore, be 
regarded as cognates of each other and not sagotra 
sapindas. Hence the son of one of the two brothers 
born of an unmarried prostitate cannot claim to be 
the nearest presumptive reversioner of the other's 
great grandson in preference to the latter's pater- 
nal aunt's sons who are atma bandhus according to 
Mitakshara. There is no warrant for the applica- 
tion of the analogy of gotraja sapindaship to a case 
of this kind as the text of yagnavalkya declares 
that in the absence of gotrajas the next class of 
persons to take the heritage shall be bandhus of the 
propositus. 91 Ind, Oas. 193 (1) and Mayna Bai v.- 
Uttaram (2), explained. [p. 497, col, 2.] 

Obiter per Patanjali Sastri, J.-—-The texts of 
Hindu Law laying down the rules as to inheritance 
undoubtedly refer only to relationships based upon 
marriage and legitimate descent and the recognition 
of the right of inheritance of the illegitimate son 
of a Sudra to hia putative father is based upon 
special texts relating to that class of sons and do 
not necessarily imply the existence of saptnda ree 
lationship between them. |p. 498, col. 2.] 

A remote reversioner can be allowed to bring 
suit for the benefit of the reversion, for setting 
aside the alienation only on the footing that there 
was collusion between the nearest revergioner and the 
alienor or that the nearest reversioners had preclud- 
ed themselves from interfering. Rani Anand K un- 
war V. Court of Wards (4), relied on. [p. 498, col. 1.) 


L. P. A. against the judgment of Mr. 


Justice Varadachariar, reported in 1:7 Ind, 
Oas. 760, 


Mr. S. S. Ramachandra I yer, for the Ap» 
pellant, 


Mr. S. Ranganatha Ayyar, for the Respon- 
dents. 
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Leach, C, J.—The appellant filed a suit 
in the Court of the Additional District 
Munsif of Salem fora declaration that an 
alienation made on February 4, 1918, by 
respondent No, 4, the mother of one Shanmu- 
gam in favour of the father of respondents 
_ Nos. 1, 2 and 3 was not binding on the rever- 
sion. Shanmugam died in 1916, and the 
appellant claimed to be the nearest rever- 
sioner. The commen ancestor was a Sudra, 
woman, named Valliammal, who was a 
prostitute, She had two sons, Muthu Muda- 
liar and Palaniyandi Mudaliar, but it is not 
known whether they were born of the same 
father. Their is no evidence at all with re- 
gard to their paternity, The connection be» 
tween the appellant and Shanmugam will 
be gathered from the following genealogical 
tree ; 

AAR agua 





| 
Mathu Mudaliar 


Palaniyandi 
| Mudaliar 
Krishna Mudaliar 
(appellant). Kunjan 
LS 
| [ a 
Daughter Daughter. Palaniyandi= 
Panchakshari 
Four sons. Ammal 


(respondent No. 4) 
| 


Shanmugam 
(died in 1916.) 


It has been accepted for the purposes of 
this appeal that all the descendants of 
Muthy and Palaniyendi are legitimate. The 
appeal turns on the answer to the question 
whether Muthu, the father cf the 
appellant, is to be regarded under the 
Hindu Law as an agnate of Palaniyandi, the 
great-grandfather of Shanmugam. If he is 
to be so regarded, it is accepted that he will 
be the nearest reversioner, The alienees rese 
pondenis deny that in law there was 
agnatic relationship between Muthu and 
Palaniyandi and say that the nearest rever- 
gioners are the four sons of the elder 
daughter of Kunjan, the son of Palaniyandi, 
they being the direct descendants of Palani- 
yandi. The District Munsif dismissed the 
suit. He rejected the appellant’s claim to 
be the nearest reversioner, but as pointed 
out in the judgment now under appeal it is 
not clear whether he thought that the ap- 
pellant was not an heir at all or whether 
he thought that the appellant must in any 
event be postponed to Kunjan’s daughter's 
sons. He also held that there was no con® 
sideration for the alienation. On appeal to 
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the District Judge of Salem it was held 
that the appellant was the nearest rever- 
sioner. The District Judge placed reliance 
on the decision in Viswanatha Mudali v. 
Doraiswami Mudali (1). He interpreted 
that decision as meaning that the legiti- 
mate descendants of Muthu and Palaniy- 
andi could claim the same rights as ifthe 
two brothers had been born of a lawful 
marriage. On this interpretation of the law 
and being of the opinion that no neces» 
sity had been proved for the alienation the 
District Judge decreed the suit. 

The alienee respondents appealed to this 
Court. The appeal was heard by Varada- 
chariar, J., who allowed it and restored the 
decree of the trial Court. The learned 
Judge did not accept the “decision in 
Viswanatha Mudali v. Doraiswami Mudalr 
(1), as laying down the propcsition that the 
sons of a prostitute are to be deemed to 
be in agnatic relationship, but merely de» 
clared that there was a heritable relation- 
ship between the two. He pointed out 
that to constitute sagotra sapindaship, 
there must ba descent in an unbroken male 
line from a common male ancestor. In 
the case of the sons of a prostitute, where 
the father is unknown, it was impossible to 
trace the descent from a common male an- 
cestor. Varadachariar, J. regarded Muthu 
and Palaniyandi as being cognates and con- 
sequently the four sons of the elder daugh- 
ter of Kunjan were nearer in kin to Shane 
mugam than the appellant. 

In Viswanatha Mudali v. Doraiswami 
Mudali (1), it was held that the legitimate 
descendants of two sons of a Hindu 
dancing woman were under the Hindu. Law 
entitled to succeed to each other, I agree 
with Varadachariar, J. that when the judg- 
ment is read in the light of the record it is 
clear, in spite of the general terms used, 
that all the Court decided was that there 
was heritable blood between the two sons. 
It is true that in their written statement 
the defendants in the case pleaded that 
there was a nearer reversioner, but this 
plea was not persisted in, and the Oourt 
had merely to decide whether one son could 
under Hindu Law succeed to the property 
of the other. The finding that there was 
heritable blood was sufficient to decide the 
case. There also the paternity was un- 
known, 

The decision in Viswanatha Mudalt v. 


(1) 48 M 944; 91 Ind. Cas. 193; A I R 1926 Mad. 
tet 49M LJ 684; (1925) M W N 613; (1926) M W N 
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Doraiswami Mudali (1), was based on the 
judgment of this Court in Mayna Bai v. 
Uttaram (2), following a remand by the 
Privy Council, in Myna Bat v, Uttaram (3). In 
Mayna Baiv, Uttaram (2), the Court bad to 


decide what rules of inheritance should be, 


applied to the illegitimate sons of an Eng 
lishman by two Hindu women, One of the 
women was a Brahmin who had married but 
had separated from her husband. By her he 
had two sons and by the other woman he 
had three sons. The five sons were brought 
up as Hindus and lived together as a joint 
family. By his will the father devised his 
estate to them in equal shares, A suit was 
‘instituted by one of the sons of the Brah- 
min woman. against his step-brotbers for 
partition of the estate and for recovery of 
the share of his full brother who had died. 
It was necessary in the first instance to 
decide whether the brothers were to be 
deemed to be Hindus, and when the case 
was under trial the following question was 
submitted tothe Pandit of the Court of 
Sudder Adawlut;: 


“You are requested to state whether, upon the 
death of one of two illegitimate sons of a Hindu 
woman, the estate of the deceased by law devolves 
upon the surviving brother ?” 

The answer given was: 

“Tf the illegitimate sons referred to in the ques- 
tion were undivided, the estate of one of them would, 
after his death, devolve upon his surviving bro- 
ther. If divided, it would go to him only on failure 
of the deceased’s widow, daughter, or her son, or of 
the deceased's mother." 


The Privy Council considered that the 
question had not been properly framed as it 
did not embrace all the imporiant facts 
proved or admitted in the suit which might 
affect the conclusion, The result of the 
appeal before the Privy- Oouncil was that 
the brothers were deemed to be Hindus, 
but the Board left the question of their 
rights to be solved by the determination of 
the class of Hindus to which they belonged 
and the rules of inheritance which existed 
in that class. When the case came before 
this Court on remand it was held that the 
sons were to be regarded as Sudras, or as a 
class still lower, and that in the absence of 
preferable heirs they inherited the property 
of their mother and of one another. The 
Court recognized relationship merely 
through the mother as the following passage 
from p. 201* of the judgment shows; 

“Certainly there are many passages of the text 
writers which recognized the relationship of the 
son, irregularly begotten, to his mother’s family. 


Yagnavalkya quoted in the Vivada Ohitamani 
(p. 823), ‘A damsel’s child is one born of an un- 


(2)2 M HOR 196. 
(38M IA 400:2 W R4; 1 Sar. 197 (P 0). 
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married woman; he is considered as the son of his 
maternal grandsire.’ This passage clearly recognizes 
the mother and her son irregularly begotten, as 
cognate, and the Mitakshara quoting Manu (Oh. I 
s. 11, cl. 7) points out that, if the girl is married, 
the child, although not begotten by the husband, 
becomes his son. The authorities already referred 
to, as to the son of concealed origin, also bear upon 
this point, and seem to show clearly that the 
Hindu Law, although for obvious reasons not recog- 
nizing as the husband’s son one got by a man of 
unequal class nevertheless given no ground what- 
ever for supposing that the circumstances of birth 
from illicit connection severs the union between the 
mother and her son, so as not to admit of heritable 
blood between them.” 

This opinion is emphasized in the fol- 
lowing passage to be found at p. 205* of the 
report : 

“Our reasoning therefore is that there is no 
authority against the existence of heritable blood 
between the woman and her illegitimate offspring. 
Taukaram and his brother (the sons of the Brahmin 
mistress) are decided to be Hindus. They are the 
Hindu sons ofa woman who was either a woman 
ofaclass lower than the fourth of Manu’s classes, 
and in this case the sons are cognate to her and to 
one another, as the children of a class not twice 
born out of wedlock, and entitled to inherit to 
their mother, and only not capable of inheriting to 
their father because he is not a Hindu at all, If 
not so, she is a mere prostitute, and of the cogna- 
tion between her and her offspring there exists no 
doubt whatever.” 


The decision was that the sons of a 
Hindu prestitute by anon-Hindu father are 
cognate to the mother andto one another 
and therefore possess heritable blood. In 
Viswanatha Mucali v. Doraiswami Mudali 
(1), the father was unknown and the deci- 
sion did not go beyond the question whe- 
ther there was heritable blood. In the 
present case, the Court is not concerned 
with the question whether the illegitimate 
sons of a Sudra father are to be regarded as 
agnates, and the decision must be confined 
to the case where a Hindu prostitute has 
sons but their paternity is not known. 
Valliammal was not a permanent concu- 
bine, but a prostitute, and there can be no 
presumption in such circumstances that the 
same man was the father of her two sons. 
As a person cannot he regarded as a sagoitra 
sapinda unless he can trace his descent in 
an unbrceken male line from a common 
male ancestor it is impossible to regard the 
appellant as a sagotra sapinda of Shane 
mugam. As the result of the decisions in 
Mayna Bai v. Uttaram (2) and Viswanatha 
Mudali v. Doraiswami Mudali (1), the ap- 
pellant can claim to be a cognate of Bhan- 
mugam, but this does not help Lim. Not 
being an agnate he would only be able to 
maintain the suit if he were the neareat 
male relation of Shanmugam possessing 


*Pages of 2M H O R—[#d.] 
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heritable bluod. He is clearly not in that 
position. The grandsons of Kunjan stand 
ketween him and Shanmugam. 

It has been contended on behalf of the 
appellant that it would be in accordance 
with justice, equity and good conscience to 
regard him as an agnate. This argument 
- Completely ignores essential factors. There 
is here the fundamental principle that a 
person cannot be regarded as a sagotra 
sapinda: unless he can trace his descentin 
an unbroken male line from a common 
male ancestcr, which the appellant cannot 
do. All that be can establish is relationship 
through a female and there are nearer ree 
lations than the appellant, To prefer him 
to the nearer relations would be to ignore 
justice, equity and gcod conscience, The 
appellant has asked us to hold that he 
should in any event be allowed to maintain 
the suit for the benefit of the reversion. He 
could only be allowed todo so on the footing 
that there was collusion between Kunjan’s 
grandsons and the alienor or that the 
grandsons had precluded themselves from 
interfering: Rani Anand Kunwar v. Court 
of Wards (4), This was not the appellant's 
case and Le cannot be allowed at this stage 
to alter the character of the suit, It follows 
that I consider that the case was rightly 
decided by Varadackarier, J., and that the 
appeal should be dismissed with costs in 
favour of the contesting respondents, 


Patanjali Sastri, J.—This appeal raises 
& somewhat novel and interesting question 
of Hindu Law, namely whether the son of 
one of two brothers born to an unmarried 
prostitute can claim to be the nearest pre- 
sumptive reversioner of the other's great- 
grandscn in preference to the latter’s pater- 
nal aunt’s soas who are atmabandhus 
according to Mitakshara. The appellant’s 
learned Advocate contends that sapinda 
relationship and a consequent right to col- 
lateral succession between the sons of a 
Hindu prostitute and their descendants 
having been recognized by the Courts on 
the analogy of descent from a common male 
ancestor, the appellant must be regarded 
as a gotraja of the propositus and therefore 
& nearer presumptive reversioner than his 
paternal aunt’s son. 

In applying the genera) rule of succession 
that the nearest sapinda takes the heritage 
to Cases not covered by any texts, the Courts 
have no doubt extended the concept of 
sapindaship to relations outside marrisge 


ma 6C 76458 I Al4;4 Sar. 195,58 O L R 381 


KRISHNA MUDALIAR v, MARIMUTaU MUDALTAR (MADR) 


18910 


aud legitimate descent relying upon the 
definition of a sapinda in the Mitakshara 
98 One connected by particles of the same 
bedy. See Mayna Bai v. Uttaram (2), 
Narayan Pundlik v. Laxman Daji (5) 
Viswanatha Mudalt Doraiswami Mudali (1) 
Dattatraya Tatya v. Matha Bala (6). But 
there are also other cases which have now 
established that even among Sudras 
illegitimate sons cr their descendants have 
no right of collateral succession to the 
legitimate sons or descendants of the 
putative father, as no sapinda relationship 
as contemplated by the Hindu _Law texts 
canexist in such cases. See Krishnayyan 
v. Muthuswami (7), Ranoji v. Kandoji (8), 
Parwatht v. Thirumalai (9), Shome Shankar 
Rajendra v. Rajesar Swami Jangam (10), 
Dharma Lakshman v. Sakharam Ramji Rao 
(11), Zipru v, Bomtya (12). It would seem 
somewhat illogical that while the illegitimate 
son of a Sudra by a permanently kept con- 
cubine is denied sapinda relationship to the 
legitimate descendants of the putative 
father, two illegitimate sons of a prostitute 
or their descendants should be recognized 
as having such relationship between them. 
The texts of Hindu Law laying down the 
rules as to inheritance undoubtedly refer 
only to relationships based upon marriage 
and legitimate descent and the recognition 
of the right of inheritence of the illegitimate 
son of a Sudra to his putative father is 
based upon special texts relating to that 
class of sons and do not necessarilv imply 
the existence of sapinda relationship be- 
tween them. Indeed, even within the 
sphere of marriage and legitimate descent 
the Mitakshara has limited sapinda rela- 
tionship to specified degree from the 
common ancestcr, prohibiting its indefinite 
extension On mere etymological grounds 
which its definition of a sapinda might all 
too readily suggest: see Ramchandra v. 
Vinayak (13). It is however unnecessary 
in this cage to examine how far these two 
lines of cases are reconcilable, for assuming 

(5) 51 B 784; 106 Ind. Oas, 87; AIR 1927 Bom, 
456; 29 Bom. L R 9380. 

(6) 58 B 119; 149 Ind, Cas, 821; A I R1934 Bom. 
$6; 35 Bom. L R 1131; 6RB 391. 

(7) 7 M 407. 

(8) 8 M 557. 

(9) 10 M 334, 

(10) 21 A 99; A W N 1898, 170. i 

(11) 44 B 185; 55 Ind, Oas. 306; A I R 1920 Bom. 
205; 22 Bom. L R 52. 

(12) 46 B 424; 64 Ind. Oas. 975; A I R 1922 Bom, 
176; 23 Bom. L R 1199, 

(13) 42 O 384; 25 Ind. Cas. 280; AI R19144 PO 
l; 10N LR112:41 IA 290;180 WN 1154;27 M 
L J 333; 1 L W 831; (1914) M W N 835; 12 AL J 
1281; 20 O L J 573 (P 0). 
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‘ that sapinda relationship can be postulated 
Outside marriage, the question remains 
whether the appellant is also a gotraja 
Within the meaning of the well-known text 
of Yagnavalkya providing for succession to 
a sonless Hindu, for, it is conceded that 
unless the appellant can bring himself 
within tbat category he cannot claim prece- 
denee over bandhus who are mentioned as 
the next category in the text. 

Their Lordships of the Privy Council had 
to consider the import of ‘gotraja sapinda’ 
in Jadunaih Kuer v. Bisheshar Baksh Singh 
(14), where after referring to an exposition 
of the term in Bhya Ram Singh vV, Agar 
Singh (15), they observed as follows : 

“From this it js clear that in order to qualify as a 
male agnate, or gotraja sapinda of the propositus the 
plaintiff must satisfy two conditions, viz., (a) thathe 
is of the same gotra,or as itmay be expressed, of a 
common patriarchal stock and (b) that he is a sapinda 
ofthe deeeased, that ia, connected by blood through a 
common ancestor, the connection being traced through 
males.” 

Agai, in their judgment in the same 
case ata later stage reported in Harihar 
Partap Bakhsh Singh v. Bajrang Bahadur 
Singh (16), at p. 713, their Lordships ob- 
served : 

. “Blood relations or sapindas may be related either 
through males or through famales, Prima facie 
sapindas who are related through an unbroken line of 
male deseent are gotraja sapindas, for by virtue of 
such unbroken relationship they must be of the 
same gotra, It will thus beseen that the two condi- 
tions which, as stated in the previous judgment of 
the Board in Jadunath Kuer v. Bisheshar Baksh 
Singh (14), at p. 190", must be satisfied by a person 
claiming to bea gotraja sapinda of the propositus, 
are not really independent but interrelated, for the 
first eondition will ordinarily be included in the 
seeond,” 

It isthus quite clear that unless the ap- 
pellant can show that himself and Shan- 
mugam, the last male owner, are descen- 
dants of a common male ancestor, he cannot 
elaim to succeed in preference to Shan- 


mugam’s paternal aunt’s sons who as his 


atmabandhus will exclude any other class 
of bandhus. The appellant's learned Adyo- 
cate placed reliance upon the decision in 
Manya Bai v, Uttaram (2), in support of 
his contention. In that case it was held 


ae ee IA 173, (189), (190); 136 Ind. Oas. 747; 
A I R1882 PO 143; 683M LJ 287; Ind. Rul. (1932) 
P 01435; 9 O W N 478: (1938) A L J 632; 360 W 
1073; 56 OL J 204; (1932) M W N1037 (P O). 

(15) 138 M I A 373; 14W R1; 2 Suther, $30; 2 
Sar. 566; 5 Beng. L R 393 (P O). 

(16) (1937) 2 L J 711, (713); 169 Ind. Oas. 551; 
AIR 1937 PO 242; 31 SLR 617; 1937 OL R 
391; 1937 A L R 616;10 R P O 99; 3 B R 673;(1937) 
M WN 810; 19377 0 WN 776,41 OW N 1126; 39 
Bom, L R 1014; 18 P L-T 901; 46 L W 808; (1937) A 
L J 1046 (P 0). 
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by this Court after a remand by the Privy 
Council that one of two sons born to a 
married woman living in adultery with an 
Englishman was entitled to succeed to the 
separate property of the other son on the 
ground that there was heritable blood 
between them. This decision however does 
not assist thé appellant, for assuming that 
it is in consonance with the text and princi- 
ples of Hindu Law, it did not hold that 
there was gotraja sapindaship between the 
brothers in that case. The learned Judges 
observed at p, 203*: 

“They are the Hindu sons of a woman who was 
either a woman ofa class lower than the fourth of 
Manu’s classes, and in this case the sons are cognates 
to her and to one another as to the children of a class 
not twice born out of wedlock and entitled to inherit 
to their mother, and only not capable of inheriting 
to their father, because he is not a Hindu at all, 
If not so, she isa mere prostitute, and of the cogna- 


tion between her and offspring there exists no doubt 
whatever.” 


This clearly shows the decision was 
based upon the existence of only coguate 
relationship between the two sons of the 
prostitute. The appellant’s learned Advo- 
cate further relied upon the decision in 
Viswanatha Mudali v, Doraiswami Mudalt 
(1). But this decision too does not, in my 
opinion, lend any support to his contention. 
It merely extended the principle in Mayna 
Bai v, Uttaram (2), to the legitimate descen- 
dants also of the illegitimate sons of a pros- 
titute. In suppart of this extension the 
learned Judges invoked the principle of 
representatioa as laid down in Ramalinga 
Muppan v. PavadaiGoundan (17), and rea- 
soned thus at p. 9577 : 

“If itis once granted that Muthuswami’s son re- 
presents him and Muniappa’s represents him, then it 
is difficult to understand how their sons could not 
represent Muthuswami and Muniappan, respectively. 
If that is so then there is heritable blood between 
them and one line can succeed to the other line ac- 
cording to the principle of collateral succession,” 


It will thus be seen that the only ques- 
fion decidad there was whether the plain- 
tifs were heirs at all under the Hindu Law 
to the last male owner. No doubt, as pointed 
out iu the judgment under appeal, it 
appears on a reference to the printed records 
of that case that ths défendants, besides 
denyiug that the plaintiffs were heirs at 
all to the last male owner, pleaded also 
the existence of a nearer bandhu who would 
be entitled to succeed in the absence of 
goiraja sapindas. But the suit was dismissed 
by the trial Oourt apparently on the preli- 
minary ground that the plaintiffs were no 


(17) 25 M 519; 11M LJ 399. 
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heirs at ‘all under the Hindu Law. On 
appeal however the Appellate Oourt took 
the view that the plaintiffs were in the 
line of heirs and remanded the case to the 
trial Court for disposal on the other points 
raised, There was an appeal to this Court 
against this order of remand and this 
was the subjectematter of the decision in 
Viswanatha Mudali v. Doraiswami Mudali 
(1). It is thus clear that the question 
whether tbe plaintiffs could succeed as 
gotraja sapindas of the propositus in prc= 
ference to persons who were his bandhus 
did not arise at that stage of the case 
and was not considered by this Oourt. 
The appellant’s learned Advocate finally 
placed strong reliance upon the observations 
in Mayne’s Hindu Law (10th Edn.), p. 691, 
where the decision under appeal which is 
reported in Ratna Mudaliar v. Krishna 
Mudaliar (18), is noticed and criticised as 
follows: 

“The ground of decision was that he (plaintiff) 
could not be regarded asa sagotra sapinda of the last 
male owner as to be preferred to an atmabandhu, 
But, when once it is admitted that two illegitimate 
brothers have heritable blood as between them and 
are entitled to inherit as brothers, their legitimate 
descendants will be governed by the ordinary rules 
of succession either on the grounds of analogy or on 
principles of justice and equity. The two illegiti- 
mate brothers cannot be said to be cognates of one 
another. They are therefore to be regarded as if 
they are agnate aapindas for the purpose of Hindu 
Law as between themselves, their legitimate male 
descendants being, of course, their gotraja sapindas.” 

This opinion is, no doubt, entitled to 
great weight as proceeding from so eminent 
a lawyer, but with all due respect, I find it 
difficult to follow the reasoning. Almost 
the earliest case which decided that two ille- 
gitimate scns of a prostitute have heritable 
blood as between them and are entitled 
to inherit as brothers, i. e. Mayna Baiv. 
Uttaram (2), was expressly based, as pointed 
out above, upon the ccgnate relationship 
existing between them. Neither this nor 
any later decision based upon it, is there» 
fore authority for the proposition that two 
illegitimate brothers cannot be said to be 
cognates- of one another and that they are 
therefore to be regarded as if they are 
agnate sapindas as between themselves. As 
for the suggestion that grounds of analogy 
or the principles of justice and equity 
may be invoked to support the proposi- 
tion, I can see no warrant for the appli- 
cation of the analogy of gotraja sapinda- 
ship toa case cf this kind. Courts have no 
doubt applied analcgies in deducing rules 

(18) (1937) 1M LJ 390; 171 Ind. Oas. 760; A I 


R 1937 Mad., 353; 45 LW 253; (1937) M W N 129; 
10 R M 395. 
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of succession in some cases, but their 
application can, in my opinion, be justified 
only where no provision is made either 
in the Smrithis or their recognized com- 
mentaries. Jt is a familiar rule of inter 
pretation in Mimamsa that when a parti- 
cular object is named as an eligible substi» 
tute for another which is not availabie, 
you cannot, on grounds of analogy, use 
other objects which might even better 
fulfil the purpose in view, for the use of 
the named substitute is deemed to be 
specifically enjoined. Here, the text of 
Yagnavalkya declares that in the absence 
of gotrajas the next class of persons to , 
take the heritage shall be bandhus of the- 
propositue. After enumerating the several 
classes of heirs, it prescrihes : 

“Of these, on failure of the preceding the next 
following shall take the estate of one who dies 


sonless, This ig the rule for all classes. (Yagn. II 
13f).”" 


The specific provisions of this text can- 
not, in my opinion, be outweighed by 
analogical reasoning. In the present case, 
there are in existence the paternal aunt's 
cons of the last male owner who as atma- 
bandhus would take the estate according 
to the text, there being admittedly no 
gotrajas in the strict sense of the ‘term. 
No use of analogy can therefore be pere 
mitted so as to affect this result. Nor am 
I ableto see how it isin consonance with 
the principles of justice and equity to 
displace an aimabandhw from his prescribed 
rank in the scheme of inheritance, in favour: 
of one like the appellant who, except by a 
fanciful extension of the term, cannot be 
described as a gotraja sapinda of tbe proposis 
tus. J agree with my Lord that this appeal - 
fails and should be dismissed with costs. 


N.S, Appeal dismissed, 
PATNA HIGH COURT 
Full Bench 

Letters Patent Appeal No. 22 of 1938 
May 7, 1940 

HARRIES, O, J., AGARWALA AND MANOBAR 

. LALL, Jd. 
SUNDER MALL AND OTAERS—PLAINTIPES— 

APPELLANTS 


VETSUE 
LACHHMI TEWARI AND OTHgRS— 
DERENDANTS— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 22 (2)— 
Purchase made before 1907—Amendment made in 
1907 does not apply—Purchase by one co-owner of 
occupancy right—Only occupancy right ceases to 
exist and not all tenancy rights—Co-proprietor pur- 
chasing occupancy right is not tenant under other 
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co-proprietors—Such purchaser whether entitled to 
retain possession after land purchased by him ts al- 
lotted to other co-sharer by partition. 

The amendments made in s. 22 (2), Ben, Ten. Act 
by the Amending Act of 1907 do not apply to a 
purchase made before that date. [p, 501, col. 2.] 

The effect of the purchase’ by one of the co-owners 
of land, of an occupancy right, is not that the ten- 
ancy rights cease to exist altogether but only 
“the occupancy right which is an incidentof the 
holding.” Jawadul Huq v. Ram Das Saha(l) and 
Ram Mohan Pal v. Sheikh Kachu (3), followed. [p. 
502, col, L.] 

A co-proprietor purchasing an occupancy right 
in land is not a tenant under the other  co-pro- 
prietors of land nor can he be viewed as occupying 
the status of a tenant under himself and his cò- 
proprietors, for, that involves the purchaser being 
a tenant under himself and the other co-proprietors 
as landlords. |p. 503, col. 1.J 

In sub-s. (2) to s. 22, Ben. Ten. Act there is 
nothing to justify the contention that a co-sharer 
who purchases an occupancy right is entitled to 
retain possession against another to whom the land 
purchased has been allotted on partition. 93 Ind. 
Oas, 1001 (6), held no longer good law. [p. 505, col. 1.] 


L. P. A. against the judgment of Mr. 
Justice Wort, dated November 23, 1938. 

Messrs. S. M. Mullick, K. N. Lal and 
Prem Lall, for the Appellants. 

Mr.. S. N. Dutta, for the Respondents, 


Agarwala, J.—Thbhis appeal arises out of 
a suit to recover possession of plot 193 
measuring 7 bighas, 2 khatas in khata 
No, 60 of tauzi No. 24363. ‘Ihis plot was 
Originally recorded as kasht of Bhikari at a 
rental of Rs.6 per annum and appertained 
to tauzi No. 9441. In 1897 Narsingh Tewari, 
ancestor of the defendants, purchased it 
from Bhikari and took possession, At the 
time Narsingh was a cossharer landlord of 
the tauzi. Subsequently, there was a parti- 
tion of the tauzi and plot No. 196 was allot- 
ted to the new tauzi No. 24363 which was the 
patti of another co-sharer malik Sarjug 
Singh Atthe partition it was treated as 
bakasht and valued at Rs. 5 per bigha per 
annum. The co-sharers were put into poss 
session of their new pattis under s. 94, 
Beun. Estates Partition Act,on May 14, 1923. 
‘The plaintiffs purchased Sarjug’s patti in 
Juns 1924. They alleged that they obtained 
delivery of possession, but were dispossessed 
by the defendants 2 month later. It has 
been found however that they never obtain- 
ed actual possession of the plot in dispute. 
The present suit was instituted on March 
7, 1935. The plaintiffs’ claim was resisted 
by the defendants on the ground that 
they are entitled to hold possession 
of it by reason of the provisions of s. 22 (2), 
Bihar Ten. Act. Although the land was 
treated as bakasht in the partition and 
valuedat Rs, JO perannum instead of at 
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Rs, 6 per annum which was the rant pay- 
able by Bhikhari, the plaintiffs contended 
that s, 119, Estates Partition Act, barred 
the defendants from contending that the 
land was their tenancy land as this would 
amountto contesting the partition. In the 
Courts below and before the Judge of this 
Court before whom this case was first 
argued, the matter was dealt with as if the 
present s. 22 (2) applied. It is clear how- 
ever that the amendments made in 8, 22 
(2) by the Amending Act of 1907 do not 
apply to a purchase made before that date 
and therefore do not apply in the present 
appeal to plot 196 which was purchased 
by Narsingh in 1897. Before its amendment 
in 1907, s. 22,Ten, Act, stood as follows : 

“(1) When the immediate landlord ofan occupancy 
holding isa proprietor or permanent tenure-holder, 
and theentire interests of the landlord and the raiyat 
in the holding become united in the same person by 
transfer, succession or otherwise, the occupancy 
rights shall cease to exist; but nothing in this sub- 
section shall prejudicially affect the rights of any third 
person. 

(2) If the occupancy right in land is transferred to 
& person jointly interested in theland as proprietor 
or permanent tenure-holder, itshall cease to exist; 
but nothing in this sub-section shall prejudicially 
affect the rights of any third person.” 


In 1807 the section was amended and now 


stands as follows : 

(1) When the immediate landlord of an occupancy 
holding is a proprietor or permanent tenure-holder 
and the entire interests of the landlord and the raiyat 
in the holding become unitedin the same person by 
transfer, succession or otherwise, such person shall 
have no right to hold the land asa tenant, but shall 
hold it as a proprietor or permanent tenure-holder (as 
the case may be); but nothing in this sub-section 
shall prejudicially affect the rights of any third 
person. f f 

(2) If the occupancy right in land is transferred to 
a person jointly interested in the land as proprietor or 
permanent tenure-holder, he shall be entitled to hold 
the land subject to the payment to his co-proprietors 
or joint permanent tenure-holders of the shares of the 
rent which may from time to time be payable to them; 
and, ifsuch transferee sub-lets the land to a third 
person, such third person shall be deemed to be a 
tenure-holder or a raiyat, as the case may be, in res- 
pect of the land,” : i 

A question arose under the section before 
its amendment as to what it was that was 
acguired by co-owner who purchased the 
occupancy right in land what it was that 
was extinguished by the section. Sub- 
s. (2) speaks only of the transfer of the 
occupancy right in land and of ths extinc- 
tion of that right. The term occupancy 
righi is not defived, but ona plain reading 
of the section what was extinguished was 
the very thing that was transferred, In the 
case of an occupancy raiyat, the statute has 
superimposed on the ordinary right of a 
tenant to quiet possession Certain statutory 
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incidents simed” mainly at protecting him 
from ejectment and unreasonable enhance- 
ment of rent, These statutory incidents 
are inseparable from the occupation of the 
land and therefore are not transferable 
apart from the land. The term ‘occupancy 
right’ in sub-s, (2) therefore prima facie, 
includes the whole of that fascicula or 
bundle of rights and statutory incidents 
appertaining to the tenancy of an occupancy 
‘yatyats; and the sub-section, before its 
amendment, unequivocally enacted their 
extinction in the case of a purchase bya 
co:proprietor. What would appear to have 
been left therefore was the land relieved 
of all tenancy rights and free from the sta- 
tutory incidents appertaining to the tenancy 
of an occupancy raiyat. In Jawadul Hug v. 
Ram Das Saha (1), however, a Special Bench 
of the Calcutta High Court consisting of 
five Judges held that the effect of the 
purchase by one of the cc-owners of land 
of an occupancy right is not that the tenancy 
rights cease to exist altogether but only 
“the occupancy right which is an incident 
of the holding.” That case came before 
the Special Bench on a reference by 
Petheram, O. J., and Rampini, J., in an 
appeal underthe Letters Patent from the 
decision of Beverley, J., in the Special 
Besch a short judgment agreeing with 
Beverley, J. was delivered by Macpherson, J., 
with whose judgment the remaining Judges 
agreed. Macpherson, J. observed : 

“Tt ig not said, and the sub-section cannot be under- 
stood tomean, that the holding shall cease to exist, but 
that the occupancy right, which isan incident to the 
holding, will cease to exist.” 

With very great respect to the learned 
Judge, I am unable to understand how an 
incident of atenancy can be transferred 

apart from the holding whichis the sub- 
ject matter of the tenancy. Beverley, J., 
in the criginal appeal, had observed that 

“it was unreasonable to suppose that the Legislature 
intended thatthe purchase of an occupancy holding 
by one co-sharer should enure to the benefit. of the 
other co-sharers who had paid nothing for it,” 

Their Lordships of the Privy Council in 
Midnapore Zamindart Co., Ltd. v. Naresh 
Narayan Roy (2), however said : 

“Even if the Midnapur Company purchased any jote 
-rights in lands held in common by the co-sharers, 
such a purchase would in law be held to have been 
a purchase for the benefit of all the co-sharers, and 
‘the jote rights so purchased would by the purchase 
be extinguished.” 

This dictum of their Lordships is in direct 

(1) 24 O 143;1 OW WN 166. 

(2) 51 O 631; 80 Ind. Oas. 827; A I R 1924 PO 
144; 51 I A 293; 26 Bom. L R 651; 47 M LJ 23; 
35 M L T 169; (1924) M W N 723; 290 WN 31; 
s0 L W 770; LR 5 A(P Q) 137; 23 A L I: 3 
Pat. LR193,6PLTI50CPO0),  - 
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conflict with the opinion of Beverley, J., 
whose view was the foundation of the deci- ° 
sion of the Special Bench. The question 
again arose in Ram Mohan Pal v, Sheikh 
Kachu (3), This appeal first came before 
a Bench consisting of Rampini and Mitra, 
JJ. the former of whom had been one of the 
referring Judges in the earlier case, Théy 
referred the matter to a Full Bench, stating 
that they disagreed with the decision in 
Jawadul Hug v. Ram Das Saha (1), and gave 
four reasons for their disagreement with that 
decision namely (i) that to hold otherwise 
is to introduce a new class of tenants, not 
contemplated by the Act (see s. 4); (it) 
that to lay down the principle is to frustrate 
the object of the iotroducrion into the Act 
of s, 22, which was to discouyage the pur- 
chase by landlords of their tenants’ rights 
so as to prevent thelr encroaching upon 
the raiyati land of the province and con- 
Verting it into ntj jote land; (iit) the words 
in s. 22 (2) ‘shall cease to exist’ cocur also 
in s. 22 (1); and so, if, in the circumstances 
referred to, the tenancy is nob to eease to 
exist, but to continue divested only of the 
occupancy right, then ander gs. 22 (1) a 
landlord may purchase an oceupancy right 
and become his own tenant, which would 
seem to be opposed to the fundamental 
principles which underlie the law of lande 
lord and tenant in all countries; and (iv) 
that if the Legislature had intended to 
lay down any such rule as has been laid 
down in ths above cited rulings, it would 
surely have conveyed its meaning not by 
implication, but by means of clear and 
unambiguous language. 
The Full Bench consisted of the Chief 
Justice and five other Judges, one of whom 
was Rampini, J. With the exception of 
the latter, the learned Judges were of 
opinion that the former case had been 
corractiy decided, In Midnapore Zamin- 
dari Co. Ltd. v. Naresh Narain Roy (2) 
the Midnapur Co, had not in fact purchas- 
ed any occupancy holding, so it may be 
said that the dictum of their Lordships 
referred to above was obiter. In any case 
the view taken by the Special Bench in 
Caleulta in 1897 has prevailed for so long 
both in Bengal and in this province that to 
take a different view now would inevitably 
result in upsetting a great many titles 
based on the view that the construction 
of s, 22 (2) then taken was correct. On 
the principle of stare decisis therefore 
that view should not now be abandoned. 
That however does not conclude the matter 
(3) 32 O 386; 1 CLJ1; 90 W N 249 (FB). 
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before us. In neither of the Oalcutta cases 
had there been a partition between the 
comaliks after the purchase by one of 
them of the occupancy right of a tenant; 
and the question that falls to be considered 
now is whether the right which a co-pro- 
prietor acquires by his purchase of an 
Oceupancy right in land is destroyed by a 
subsequent partition among the cxmaliks, 
For the purpose of deciding that question 
it is necessary to enquire into the nature 
of the right acquired by the purchasing 
co-proprietor. In Jawadul Huq Y., Ram Das 
Saha (1) the Special Bench held that the 
status of the purchaser was that of a tenant 
under the other co-proprietors of the land. 
That again isa View which in my opinion 
it is difficult.to sustain. If A, B and C are 
co: proprietors of an estate, I do not under- 
stand how one of them who is in possession 
ofa part of the estate can be viewed as 
a tenant under the other two, for the land 
belongs to all the three co-proprietors ani 
not merely to the other two. Nor in my 
Opinion can he be viewed as occupying 
the status of a tenant under himself and 
his co-proprietors, for that involves the 
purchaser being a tenant under himself 
and the other co:proprietors as landlords. 
The law does not recognize a person as a 
tenant of himself. The amendments of 
1907 have made it quite clear that the 
Legislature never intended that after "the 
right of occupancy” had been purchased 
by a proprietor and extinguished by sub- 
s. (1) of s. 22, the purchaser should be 
regarded as a tenant by substituting for 
the words ‘the occupancy right shall cease 
to exist” in subs. (l) the words “such 
persons shal! have no right to hold the 
Jand as a tenant.” Precisely the same 
language was used in the original sub's, (2) 
and should not be construed differently. 

It is true that the amended sub-s. (2) 
does not as in the case of sub-s. (1), pro- 
vide that the purchaser "shall have no 
right to hold the land as a tenant” but, 
in my view, the amendment of that sub- 
section should not be construed so as to 
dafeat the object of the Legislature which 
was to prevent landlords from encroachiag 
upon the raiyati land of the province, The 
amendment should be construed in the 
light of the fact that in 1891 the Privy 
Council had considered the rights of co- 
sharers inter se when one of them cultivates 
a part of the land belonging to all of 
them in Watson & Co. v. Ramchund Dult 
(4) and had observed that it would be 

(4) 180 10;17 I A110; 5 Sar, 535 (P O). 
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inconsistent with the rule of justice, equity 
and good conscience to allow any of the 
other co-sharers (the plaintiffs in that suit) 
to appropriate the fruits of the labour or 
capital of the defendant co-owner who had 
cultivated the laad. By enacting in 1907 
that the purchasing co-owner of an occu: 
pancy right shall be entitled "to hold the 
land” subject to the payment to his co- 
proprietors “of their shares of the rent 
which may be from time to time payable 
to them” the Legislature gave efect to the 
rule of equity, justice and good conscience 
referred to by their Lordships and should 
not be taken to have intended togo any 
further than that. 

This case also decided that where one 
of the coesharer proprietors is in culti- 
vating possession of a portion of the estate 
belonging to himself and the other co» 
gharera, such possession does not amount 
to ouster of the latter and therefore they 
are not entitled to a decree for joint 
possession with the former but toa decree 
fora sum of monsy as compensation in 
respect of exclusive use and benefit by the 
defendant of the lands which he cultivates, 
the amount of compensation being in pro- 
portion to the share of the plaintiffs in the 
land. It will be noted that their Lordships 
did not award the plaintiffs’ rent which 
would have been the appropriate remedy, if 
the defendant was a tenant, but compensa. 
tion for exclusive use add occupation, The 
object of the amendment of sub-s. (2) would 
appear to give effect to this decision in 
the ease of a purchase of an occupancy 
right by a co-proprietor and at the same 
time to prescribe the amount of the com- 
pensation payable, namely, that proportion 
of the reat which would have been received 
by the other co-owners from the tenant if 
there had b2en no transfer of the occupancy 
right. The reference to ‘rent’ ia the pras 
sent subss. (2), should, in my View, be read 
in thig sense and not as descriptive of the 
nature of the payment to De made by the 
purchasing co owner to his co-sharers. | [t 
is pertinent to observe that in amending 
s. 22 (2) in its application to Bengal and 
East Bengal the Legislature has now made 
its intention clear by providing express- 
ly that the purchasing coO-proprietors or 
tenure-holder shall hold the land as proprie- 
tor or tenure-holder and shall pay a fair and 
equitable sum for use and occupation: see 
the discussion by Fazl Ali, J, in Miss G, B. 
Solano v. Umeshwari Kuer (5), at p. 512. 


5) 16 Pat. 500, (512); 171 Ind. Oas., 308; AI R 
1987 Pat, 508; 18 P L T 700; 10R P 196; 4BR 12, 
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In Midnaporé’ Zamindart Co. Ltd, v. 
Naresh Narain Roy (2), their Lordships 
again pointed out that where accesharer 
or & Cc-proprietor cultivates any part of 
the lands which is not being cultivated 
by another of his co-sharers, he is liable 
to pay compensation to them in respect of 
the exclusive use of the Jand and if they 
are not satisfied, their proper remedy is 
to obtain a partition of the lands. They 
pointed out that no coesharer can, a8 against 
his co-sharers, obtain any rights of perma- 
nent occupancy, In the lands held in 
common. It will be noticed, their Lordships 
again negatived the idea of any tenancy 
existing between the parties by the use of 
the word ‘compensation’ instead of ‘rent’ and 
they denied the possibility of one co-sharer 
obtaining aright of permanent occupancy 
as against another co-sharer. They further 
held that the period for which the compen- 
sation is thus payable is 

“until partition has been effected and possesion 
of the lands falling on partition to the plaintiff 
has been delivered tothe plaintiff,” 

Tere is nothing in sub-s. (2) to suggest 
that a co-cwner who purchases an occupancy 
rightis entitled to retain possession after the 
land which he has purchased has been 
allotted to the patti of any other ec-sharer by 
Partiticn, Indeed, the decision in Midna- 
pore Zamindart Co., Ltd. v. Naresh Narain 
Roy (2), negatives the plaintifis’ right of 
permanent occupancy by the purchasing co- 
owner. It has been contended that this view 
should not be adopted asit would lead to an 
injustice. Itis pointed out that ifaco-sharer 
has purchased an occupancy right for a 
substantial sum of money and is not entitled 
to retain possession after partition he loses 
the money which Łe spent in purchasing the 
right. It may be presumed that where a cc- 
owner purchases as cccupancy right he takes 
into consideration, in deciding what price 
to pay for it, (a) the risk that his co-sharera 
may apply for partition, (b) the compensas 
tion payable to his ccssharers until partition 
and (c) the salami which ke may expect to 
recelve if he settles theland with another 
tenant. 

It 18 now necessary to refer to certain 
decisions of this Court. In Jhapsi Sao v. 
Bibi Aliman (6), it was held that the right 
of a purchasing co-proprietor was not extin. 
guished by a subsequent partition. It is 
not clear from the report of that case whe- 
ther the purchase by the co-sharer was 
before or after the amendment of 1907 and 
the decision proceeds on the basis that the 


(6) 7P L T 170; 93 Ind. Cas, 1001; A IR 1926 Pat. 
263; 5 Pat, 281, os 
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present sub-s.(2) of s. 22 confers a privilege 
on the purchasing co-sharer which is in 
derogation of the common law right of the 
other co-sharers. No such privilege was cone 
ferred on a purchasing co-proprietor by the 
original sub's, (2) of s. 22 which merely 
provided that the right purchased should 
cease to exist. A similar view was how- 
ever taken in Babu Ram Prasad v. Gopal 
Chand (7). Again it isnot clear whether 
the purchase was before or after 1907. 
The decision is a Single Judge decision 
and is based on the supposed injustice 
suffered by the purchasing co-proprietor if 
his right to possession is lost by subse- 
quent partition. The answer to that view 
has already been noticed above, In Nand- 
kishore Singh v. Mathura Sahu (8), the decie 
sion of Adami, J., that the Tights cf the 
purchasing co-proprietor terminate on parti- 
tion was reversed on appeal under the 
Letters Patent. The report does not 
indicate when the purchase took place 
and no reference is made to the language 
of s. 22 (2) as it stood before’ the amend- 
ment. The case in Basudeo Narain v. Radha 
Kisan (9) was a case in which the purchase 
tcok place prior to 1907. The decision is 
based on the Special and Full Bench 
decisions of the Calcutta High Court 
already referred to in which the question 
now being considered did not arise. In 
Qyamuddin Khan v. Ramyan Singh (10), 
Daweson- Miller, O. J. observed: 

“In all cases where you have a Oollectorate parti- 
tion between co-proptietors, if the lands were merely 
the bakasht lands of the landlords before the 
partition, then in the absence of any special arrange- 
ment come to between the landlords themselves at 
the time of the batwara, none of them has’ the 
right to dispute the possession of those into whose 
takhta the particular landsin question fail. The 
only exceptions seem to me to be those which are 
created by law either under the Ben. Ten. Act, or 
under some other provision of law whereby a 
tenancy interest or possibly some other interest in 
land is acquired.” 

It is possible that the learned Chief 
Justice by reference to rights created 
under the Ben. Ten. Act was referring 
to the right referred to in s. 22 (2), 
But the case before him was a case to 
which that section admittedly did not 
apply and his observation is therefore 
merely in the nature of abiter dictum. 


(7) 2 PL T163; 58 Ind. Cas, 955; A I R 1921 Pat. 

1. 

ay 3 PLT 13; 65 Ind. Oas.586; A I R 1922 Pat, 
193. 

(9) 3 PLT 22; 65 Ind. Oas. 281; A IR 1922 Pat. 
9 


"(10) 1 Pat, 600; 67 Ind, Cag. 530; AI B 1922 Pat, 
354; 3P L T 419, 
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In Lala Bambhadur Lal v. Gungra Kuer (11), 
a Division Bench of this Court held that 
the status of a co-proprietor purchasing 
an occupancy right is a peculiar status 
which attaches to the cosharer so long 
as be remains a cosharer, and if he 
ceases to be a cosharer and his proprie- 
tary right is lost he has no right to 
retain possession of land which passes on 
to the person who acquires the proprietary 
interest. In that case the proprietary right 
had been sold. Tre case therefore is not 
exacily in point. In my view there is noth- 
ing to justify the contention that a purchase 
ing co-sharer is entitled to retain posses- 
sion against another to whom the land has 
been allotted on partition. In this view 
of the matter it is unnecessary to decide 
the further “question which was raised by 
tbe plaintiffs:appellants that e. 119, Estates 
Partition Act, debars the defendants-respon- 
denis from raising the question which we 
have to decide in this case. The learned 
Judge from whose decision this appeal 
under the Letters Patent has been preferred 
was of opinion that the plaintiffs-appellants 
were not entitled to succeed, but as he 
was bound bythe decision in Japsi Sao 
v. Bibi Aliman (6), he had no alternative 
but to dismiss the plaintiffs’ appeal and 
suit, As I have already mentioned, the 
purchase in Jhapsi Sao v. Bibi Aliman (6), 
was not shown to have been made before 
the amendment to 1807, and in my opinion 
it can no longer be held to be a gcod 
law in view of the decision of the Judicial 
Oommittee of the Privy Council in Midna- 
pore Zamindari Co. Lid. v. Naresh Narain 
koy (2). I would allow the plaintiffs’ appeal 
and decree the suit with costs throughout, 


Harries, C.J.—I agree, 
Manohar Lall, J.—I agree, 


D, Appeal allowed. 
(11)7 PL T 87; 89 Ind. Oas, 232; A I R 1925 Pat. 
47. 
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estate te carry on testator's business, in absence of 
authority in will, 

An executor is not entitled to mortgage or charge 
the general assets of the estate for the purposes of 
carrying on the testator’s business, unless he is so 
authorized by the will. [p. 507, col. 1.) 

Where the will gives the executors power to pledge 
“the credit" of the business for the purpose of carry- 
ing it on, this clause expressly limits their power 
of charge for the purposes of the business, to the trade 
assets. The general assets of the estate cannot form 
part of the credit of the business unless there is 
express power to charge them for the purposee of the 
busineas, Similarly the clause authorizing the exe- 
cutors to deal with “the various items” of his estate 
whether inthe business or otherwise should not be 
read as enlarging the powersof theexecutors, 91 Ind. 
Cas. 863 (7), dissented from. [p. 508, col. 1.] 

[Case-law relied on.] 

A, from the preliminary judgment and 
order of Lakshmana Rao, J. dated July 20, 
and October 15, 1936, respectively. 


Mr. N. T. Shamanna, for the Appellant. 


Messrs, King and Partride, V. V. Srinivasa 
Iyengar V. V. Ramadurai, A, Viswanatha 
Iyer, C. Vasudevan, A. Ramaswami’ Iyer 
and M. Natesan and T. S. Muthuswamt, for 
the Respondents, 


Leach, GC. J.—This appeal arises out 
of a suit filed on the Original Side of 
this Oourt by respondents Nos. 1, 2 and 
3 for the administration of the estate of 
their grandfather, one Hussain Mean, who 
died in the mcnth of December 1919 
leaving a large estate. The deceased had 
for many years traded in partnership with 
his two brothers, Mohammad Jaffer and M. 
Shamsuddin. and by his will he directed 
that the business should be carried 
on by his executors after his death until 
all his children had attained majority. The 
exccutors were Mohammad Jaffer, who ig 
now dead, and his eldest son, Mohammad 
Yusaf, respondent No. 4, who was defend- 
ant Ne. 2 in the suit. A decree for admi- 
nistration of the estate under the directions 
of the Court was passed, but before the 
suit came on for hearing, Anantuakrisha 
Iser, J., added as defendants the appellant, 
and respondent No. 22 who is in the posi- 
tion of an appellant, having filed a memo- 
randum of objections to the decree. The 
appellant and respondent No. 22 claimed 
to be the mortgagees of certain properties 
belonging to the estate. The validity of 
the mortgages was challenged and in order 
that all questions arising out of the admi- 
nistration of the estate might be dealt 
with by the Oourt the mortgagees were 
added as defendants. I will not pause to 
consider whether they should have been 
joined as defendants or whether the ques- 
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tions regarding their mortgages should 
have been left to be decided in separate 
proceedings, as all the parties to the suit 
and the appeal sare agreed that the ques- 
tions with regard to these mortgages should 
be decided in the suit. 


The mortgage in favour of the appellant 
was executed on March 25,1927, by the 
surviving sons of the testator, defend- 
ants Nos. 2 to 7, and by his widow 
Mohamad Bi, There was another heir, 
a daughter named Hassan Bi, but she 
did not join in the execution of the 
deed. The properties mortgaged consisted 
of five items, two of which were sold before 
the suit was instituted. It is common 
ground that the mortgage was created for 
the purposes of the business, but all the 
properties charged belonged to the general 
estate of the testator, Lakshmana Rao, 
J., who tried the suit held that the execu- 
tors were not entitled to charge the assets 
of the testator’s general estate for the 
purposes of carrying on the business and 
that the mortgage was valid merely to the 
extent of the respective interests of the 


executants in the properties charged, The . 


appellant contends that by the will 
the executors were given full power to 
mcrigage the general assets of the estate 
for the purposes of the business and that 
as the surviving executor had executed the 
deed the estate is bound, notwithstanding 
that he was not described as an exes 
cutor in the document, The appellant also 
says that even if the mortgage is invalid 
so far as the estate is concerned be is entitl- 
ed to rank as a creditor of the testator to 
the extent of Rs. 20,000, 


The mortgage in favour of respondent 
No. 22 is dated October 16, 192% and em- 
braces 2) items of property. It was execut- 
ed during the pendency vf the suit 
and the learned Judge held that doctrine 
of lis pendens applied. He also held that 
the mortgage was invalid as against tke 
estate for the reason which applied in the 
case of the appellant’s mortgage, All the 
properties mortgaged belonged to the 
general estate and the mortgage had been 
created for the purposes of the business. 
These facts are not in dispute, On behalf of 
respondent No. 22 it is said that the learn- 
ed Judge erred in applying the doctrines 
of lis pandens and that he should have 
held that the mortgage was binding on 
the estate and not merely on the ins 
terest of the heirs who had signed 
the deed, namely defendants Nos. 2 to 7. 
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The only queslions raised in the appeal 
are those relating to tha two mortgages. 

In his will the testator refers to three 
businesses, but we are told that it was the 
Same partnership business carried on at 
different places under different styles, In 
his will the testator declared that his estate 
was to have two shares and his brother 
Muhammad Jaffer one share in the busi- 
ness. His brother M. Shamsuddin had 
predeceased him and the testator directed 
that bis share was to be ascertained and 
was not to be utilized in the business. 
After further directions with regard to 
the carrying on of the business the will 
proceeds: 

“I expressly authorize and empower my executors 
to raise money required for the businesses by bor- 
rowing from banks, sowcars or obher persons as 
the exigencies of the businesses require and for that 
purpose to pledge the credit of the several firms, 

I hereby authorize my executors to deal with 
the various items of my estate whether in the 
businesses or otherwise by way of sale or aliens- 
tion in any other manner and to invest the pro- 
ceeds in any other forms of investment which they 
consider suitable in their discretion. Such invest- 
ments shall not be limited to forms prescribed by 
the Trusts Act,” 


The testator constituted his executors 
the guardians of the properties of his minor 
children. He bequeathed to Ummu Salima, 
the daughter of his deceased son Abdul 
Aziz, the share to which her father would 
have been entitled if he had survived 
the testator, and he bequeathed to the 
children of Rabia Bi the shares to which 
she would have been entitled had she 
lived. Rabia Bi had four children, three 
of whom were the plaintiffs in the suit. 
The testator did not make and other dis- 
positions of property. I may mention that 
neither here nor below has any question 
been raised as to the validity of the will 
under the Muhammadan Law. The beirs 
of the testator have all come of age and 
they have accepted the will as being valid. 
What is not azcepted is the construction 
which the appellant and respondent No, 22 
would bave placed on the provisions of the 
will relating-to the carrying on. of the 
business. 


In his argument in support of the appel- 
lants case, Mr. T. R. Venkatarama 
Sastriar conceded, as I understand him, that 
an executor is not entitled to mortgage or 
charge the general assets of the estate for 
the purposes of carrying on the testator’s 
business, unless he is so authorized by the 
will, Mr, Sastriar relied merely on the 
wording of the will, On behalf of respondent 
No, 22, Mr, V. V. Srinivasa Iyengar has 
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however contended that an executor is 
eutitled to charge the general assets of 
the estate for the purposes Of carrying on 
‘the testator’s business without any autho» 
rity in tbe will. Except fora decision of a 
Rangoon High Court to which I shall pre- 
sently refer he has quoted no case in sup- 
port of his contention, There are numerous 
decisions which negative the proposition 
and as the question has been raised it is 
necesssary to deal with it. Under English 
Law, unle3s be is so authorized by ths will 
an executor has no power to carry on the 
testator’s business, except for the purpose 
of winding it up: Collinson v. Lister 
(1). Where the will contains authority to 
carry on the testator’s business but 
nothing further the executor is confin- 
ed to the employmsnt of the trade 
asse‘s. If he is authorised to use the general 
assets he can, of course, do so, but there 
must be express authority for this. See 
Cutbush v.Cutbush (2), Hx parte Garland (3), 
Ex parte Richardson (4) and M'Mevlive v, 
Acton (5), In Cutbush v. Cutbush (2), Lord 
Langdale, M. R. observed : 


“It seemg to me, that any person dealing with 
one carrying on trade must be taken to rely on 
the personal liability of the party conducting it ; 
but the security is not limited to the personal 
credit of the party where the testator has directed 
the trade to be carried on_with his assets; without 
suthority in the will, executors have no right so 
to deal with the property of the testator and carry 
on trade with his assets; a party therefore who 
relies on the credit of the testator's estate, should 
look to the will to ascertain the extent to which 
the testator has authorized his assets to be em- 
barked in the trade; and if anyone had looked at 
this will, he would have seen that it was limited to 
the ‘capital, credits, stock and effects which were due 
owing or belonging to him inthe said trade or busi- 
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ness at the time of his decease’, 


In Ex parte Richardson (4), Leaca, Vice 


Chancellor, said : 

“A trustee under a will, carrying on a trade, 
pledges the trust property given to him for that 
purpose, and also his own property; but what is 
the trust property given to him for that purpose 
must depend upon the terms of the will. 

In this case all that was meant to be left to carry 
on the trade was the capital in the trade; and the 
executrix was not authorized in employing one shill- 
ing of the assets beyond the capital. What the exe- 
cutrix has employed in the trade beyond the capital 
was in breach of her trust.’’ 


ae (1855) 20 Beay, 356; 109 R R 457; 52 ER 
(2) (1839) 1 Beav. 184; 8 L J Oh, 175; 3 Jur. 142; 49R 
-R 337; 48 É R 910. 
m G3) ae) 10 Ves. Jun 110; 1 Smith 220; 7 R R 352; 32 
786. 
Mo (1818) 3 Madd 138; 56 E R 461; 18 RR 
4 š 


(5) (1851-57) 4 De G M & G 744; 43 E R 699. 
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In M'Mellte v. Acton (53, Turner, L. J. 
said : 

“There appears therefore to be no case which has 
gone to the extent cf saying that a mere direction 
to continue the trade is to operate as a charge of 
the trade debts contracted in continuing the trade 
on all the estate of the testator; and the question 
is whether, upon any fair construction, it can be 
go considered? The consequence of it would be, 
that all the other directions which are contsined 
in the will must be suspended during the period 
for which the trade is to continue, If the debt 
contracted in the course of the trade, or the right 
of the executors to be indemnified in respect of the 
expense incurred in carrying on the trade, is to be 
a charge on the whole of the estate of the testator: 
the necessary consequence would be that no part 
of the estate could in the meantime be applied in 
payment of any of the legacies given in the will 
and that all administration of the testator's estate 
must stop until the period when the trade is 
woundup. Thatis a construction so unreasonable 
that, unless there are words suffisient for the pur- 
pose, it is one, in my opinion, to which the Court 
would not resort,” 

In the present case the will provided 
that the business should be carried on until 
all the testator’s children had attained 
majority. If the proposition advanced on 
behalf of respondent No, 22 were correct, it 
would have meant that no steps could have 
been taken for the administration of the 
estate for many years. A lot has been said 
in the course of the argument with regard 
to the right of indemnity. This question 
was dealt with by Jessel, M. R. in In re 
Johnson Sheerman v. Robinson (6), and the 
effect of the decision is concisely stated in 
the headnote to the report which reads as 


follows: 

“Where a trader has by his will directed his exe- 
cutor or trustee to carry on his trade and to 
employ a specific portion of the trust estate for the 
purpose, the rule is that, though the executor or 
trustee is personally liable for debts incurred by 
him in carrying on the trade pursuant to the will 
he has the right to resort for his indemnity to the 
specific assets s3 directed to be employed, but no 
further; and consequently, the creditors of the 
trade are entitled to atand in the place of the exe- 
cutor and trustee, and to claim the benefit of that 
right so as to obtain payment of their debts; but 
the rule does not apply where the executor or 
trustee is in default, to the specific trust estate 
devoted to tho trade; in such a case, the defaulting 
executor or trustee not being himself entitled to 
an indemnity except upon the terms of making 
good his default, the creditors are in no better 
position, and are therefore not entitled to have 
their debts paid out of the specific assets unless the 
default is made good.” 

There is no difference in the law of India 
from the law of England with regard to 
these matters, Section 307 (1), Succession 
Act, says that subject to the provisions of 
sub-s, (2), an executor or administrator has 


power to dispose of the property of the 
(6) (1881) 15 Oh, D 548; 49 L J Oh. 745; 43 L T 372; 
29 W R168, 
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deceased, vested in him under s, 211, either 
wholly or in part, in such manner as he 
may think fit, The generality of the words 
of this sub-section dces not however imply 
that the administrator is entitled to alie- 
nate the esitate properties for purposes 
which are nct consistent with his trust. 
Sub-s, (2) provides that where the deceased 
is a Hindu, Muhammadan, Buddhist, Sikh 
or Jaina or an exempted persoz, the genes 
ral power given to an executor by subes. (1) 
is subject to any restriction which may be 
imposed by the will appointing him, In 
this will there is express restriction, but 
even if there were not it would be obviously 
improper for an executor to utilize the gene- 
ral'assets of the estate for the purposes of 
carrying on a business of the testator. 

The case to which Mr. Srinivasa Iyengar 
referred is that in Ma Sein Bye v. S. R. M. 
M. R. M, Chetty Firm (7), where the 
executors had created an equitable mort- 
gage for the purposes of carrying on a 
business in which the testator had been a 
partner. It was held that by reason of 
s. 269, Succession Act, 1865, (which was 
then in force) an executor had an unquali- 
fied right to mortgage. Section 269 was in 
these words : 

“An executor or administrator has power to disposo 
of the property of the deceased either wholly or in 
part in such manner as he may think fit.” 

It was apparently not realized that the 
section did not extend the powers of an 
executor beyond those conferred by the law 
of England, and the principles embodied 
in the English decisions had application. 
In Tarakeswar Das v. Ambica Charan (8), 
a Division Bench of the Oalcutta High 
Oourt held that an executor or adminis- 
trator has no absolute power to dispose 
of the property of the deceased if it is not 
necessary for the purpose of the adminis- 
tration of the estate and that as the section 
had been taken from English Law the 
English authorities were applicable. The 
argument that the observations in the 
- Rangoon case correctly state the law cannot 
be accepted. 

I have referred to the relevant portions 
of the will in this case and I have mene 
tioned that in my opinion it imposes a 
restriction. I will explain what is in my 
mind. The will gives the executors power 
to pledge “the credit” of the business for 
the purpose of carrying it on, I consider 
that this clause expressly limits their power 


we 3 R 448; 91 Ind. Cas. 663; A I R 1926 Rang. 


(8) 55 O 892; 107 Ind. Cas. 747; A IR 1928 Cal. 412; 
470 L J 569. 
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of charge for the purposes of the business 
to the trade assets. The general assets of 
the estate cannot form part of the credit 
of the business unless there is express 
power to charge them for the purposes of 
tLe business and this there is not. Nor can 
I see any justitication for the suggestion 
that the clause authorizing the executors 
to deal with ‘the various items” of his 
estate whether in the business or otherwise 
should be read as enlarging the powers of 
the executors. The words “and to invest 
the proceeds in any other forms of invest- 
ment which they ccnsider suitable in their 
discretion” indicate what was meant. The 
executors were to have the right of dispos- 
ing of the assets and re-investing the 
proceeds in more suitable securities pending 
the administration of the estate should 
they so think fit. I hold that the will does 
not confer upon the executors the power 
to charge the general assets and inasmuch 
as these mortgages were created for the 
purposes of the business they are invalid 
in law, In these circumstances it is not 
necessary to consider whether respondent 
No. 4s signature in the mortgages meant 
that he signed as executor. It may be 
assumed for the purposes of this appeal 
that he did co sign. His signature even if 
appended in his capacity of executor would 
not bind the estate; because he had no 
power to mortgage the general assets for 
the purposes of the business. 

The contention that the appellant is 
entitled to be regarded as a creditor of the 
testator in respect of the sum of Rs, 20,000 
is based on allegations of fact which have 
not been proved. At the time of the 
testator's death the partnership business 
had a current account with one Harsukhdoss 
Ohowkmull, wh> held a floating charga on 
some of the private properties of the 
testator, This account at the time of the 
death of the testator was overdrawn to the 
extent of Rs. 90,000. Oa April J, 1926, 
respondent No.4 executed two mortgages, 
one for Rs. 30,000 and the other for 
Rs, 20,000. ‘The properties covered by these 
mortgages were Subsequently mortgaged to 
the appellant. It has been contended that 
the amount raised under the mortgage for 
Rs. 20,000 was utilized in reduction of the 
overdraft in the current account with Hare 
sukdoss Ohowkmull. When the appellant's 
mortgage was executed the two mortgages 
of April 1, 1926, were discharged and it 
is said that it must be taken that the appel- 
lant’s money to the extent of Rs. 20,000 
had been utilized in payment of debts due 
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by the testator. This matter wag not raised 
in the trial Court, and in the judgment 
it is expressly stated that none of the parties 
claimed any right under the floating 
security held by Harsukdoss Chowkmull. 
In these circumstances the appellant is not 
entitled to raise this contention, but it is 
clear that even if he were entitled to do 
so, he would have no right to he regarded 
as a creditor of tke testator, The account 
books of the business relating to the account 
with Harsukdoss Chowkmull hava been 
put in evidence and the amount which was 
outstanding at the time of the testator’s 
death was paid off by subsequent payments 
into the account. ‘The account was further 
drawn upog and at one time the amount 
owing was Rs.1,75,000 but this does not 
alter the fact that payments had dis- 
charged the liability at the time of tke 
death of the testator. Therefore, on the 
facts the appellant is not entitled to rank 
as a creditor of the testator, even if he had 
set up that claim in the trial Court. 

In 1428 the testatcr's business was trans- 
ferred by the executors to themselves. The 
business subsequently failed andthe exs» 
cutors were adjudicated insolvents, The 
appellant asks that he should be allowed 
to stand in the shoes of the executors for 
purposes of claiming repayment from out 
of the business assets of the amounts bor- 
rowed frcm him and shown to have been 
utilized in the business. This is not 
objected toand there will be a direction to 
this effect embodied in the decree. The 
appellant further asks that certain immov- 
able property, described as item No. 24 in 
the schedule to the plaint, should be allotted 
to respondent No. 4 in respect of his share 
of the estate, if this is pcssible. The reason 
for the request is that the appellant pur- 
chased this property during the pendency 
of the litigation. There is no objection to 
a direction to this effect being also included 
in the decree and this will also be ordered. 

It is not necessary to consider the cone 
tentiou raised by respondent No. 22 to the 
finding of the learned trial Judge that the 
doctrine of lis pendens applies, because 
even if it does not apply the mortgage is 
not one which binds the estate generally, 
but merely the interest of the respective 
heirs who signed the document. The 
appeal and the memorandum of ercss- 
objections will be dismissed with costs in 
favour of the contesting respondents, who 
are respondents Nos. 1 to 3, 8 and 27 to 34. 
There wil! be one set of costs in respect 
of the memorandum of appeal, and one set 
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in respec: of the memorandum of objections 
and a certificate for two Oounsel will be 
granted in each case, 


ND. Appeal dismissed, 


PRIVY COUNCIL 
Appeal from the Calcutta High Court 
May 23, 1940 
L-gp TAANKERTON, Lord Romgp, BIR 
GzEoRGE RANKIN, LORD JUSTIOE LUXWoORE 
AND Me. M. R JAYAKAR 
HEM OHANDRA ROY CHAUDHURY— 
APPELLANT 


versus 
SURADHANI DEBYA CHAUDHURANI 


AND OTHERS~-RESPONDENTS 
Pardanashin lady~—Mortgage by—Lady did not 
understand that she wastneurring personal liability 
for loan—Mortgage held did not bind her at all— 
Lady, if required to understand every technical 
detail of bargain—Trust—Benefictary—Right of, 
to deal with his interest by way of mortgage, 

If for want of explanation a pardanashin lady 
did not understand an important feature of the 
transaction, it cannot be held that her mind and 
free consent went with her act in executing the 
deed. A pardanashin woman is not required to 
understand every technical detail of a bargain. 
The requirement is that the disposition made 
must be substantially understood and must really 
be the mental act as its execution is the physical 
act of the person who makes it. Though there 
may notbe a clear understanding of each detail 
of a matter which may be greatly involved in 
technicalities there may still be an intelligent 
comprehension of the bargain on the part of the 

“lady. In sucha case the bargain is good and is 
good as a whole. But if a feature of the transaction 
affecting in a high degree the expediency of her 
entering into it is not understood by the lady the 
bargain cannot be divided into parts or otherwise 
reformed by the Courte so as to uphold certain 
portions of it while rejecting others. The protection 
extended to a person in her situation is protection 
against being held bound by a transaction which 
never had her free and intelligent consent. Where 
therefore the lady who had executed a mortgage 
did not understand that she was incurring personal 
liability for the loan the mortgage deed does not 
bind her at all, 53 Ind. Oas., 131 (1), and 89 Ind. 
Cas. 649 (2), referred to. [p. 511, col. 1.] 

There is no doctrine of the law of India which 
prevents a beneficiary undera trust from dealing 
with his interest by way ofmortgage, though it is 
true enough that in India such an interest is not 
technically regarded as an equitable estate. [p. 51), 
col, 2.} 

Mr. S. P. Khambatta, for the Appellant. 

Mr. C. Bagram, for the Respondents. 

Sir George Rankin—The appellant, 
Hem Chandra Roy Chaudhury, was the 
first defendant inasuit brought by the 
first respondent in the Court of the 
Subordinate Judge at Mymensingh to 
enforce a mortgage. The guit was filed 
on March 6, 1931, and the mortgage deed 
(Ex. 1) was dated August 18, 1918, 


The property mortgaged thereby was a 
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taluqg (Gangaram Rai) numbered £37 in the 
books of the Mymensingh Collectorate and 
comprising ten mouzas; also another talug 
(Sambhu Chandra Roy) numbered 239 in 
the same Collectorate and comprising 
seven mouzas. The mortgage deed had 
been executed in favour of the plaintiff 
by two persens as mortgagors—the appel- 
lant andhis paternal grandmother, an 
old lady whose name was Smt. Nabin 
Kishore Ohaudhurani: 

The appellant had inherited the mort- 
gaged properties, together with other pro- 
perties, from his father at some date 
before 1914 while he was yet a minor, 
The father’s will, made in 1891, states that 
Nabin Kishore, the testator’s adoptive 
mother, had managed and administered 
his zemindari and other properties during 
his minority and was efficient in doing all 
business relating thereto. The appellant 
in 1913, on attaining majority, executed a 
trust deed Falgoon 3, 1320, B. S. vesting 
all his properties in her so tbat she might 
continue to manage them. Between 1914 
and 1917 they had jointly borrowed con- 
siderable sums from the Maharaja of 
Mymensingh on four mortgage deeds. The 
first of ttese mortgages dated in 1914 was 
paid of by money raised from one Anath 
Bandhu Guha by means of a mortgage 
(Ex. 8) entered intoon March 18, 1918, a 
few months before the mortgage in suit. 
The other three mortgages were paid off 
by means of the mortgage in suit which 
was for the sum of Rs. 1,20,000—Rs, 
Rs. 1,00,423-4-6 due on the three mortgages 
already mentioned, Rs, 4,000 due on a note 
of hand to the plaintiff (respondent No. 1) 
and Rs. 15,576°11-6 cash advanced. The 
appellant and bis grandmother in 1920 
and 1923 had borrowed further sums from 
Anath Bandhu Guha under two mortgage 
deeds Exs. R and T. 

The properties ccmprised in tbe res- 
pective mortgages to Anath Bandhu Guha 
were as follows. His prior mortgage of 
March 18, 1918, (Ex. &) comprised four 
out of the seventeen mouzas mortgaged to 
the plaintiff. His subsequent mortgage 
of 1920 (Ex. R) comprised the same 
Beventeen mouzas and his last mortgage 
of 1923 (Ex. T) comprised in addition 
to these ceventeen mougas a house and 
lands known as Bailor House. 

Anath had died before suit and the pre- 
sent respondents Ncs. 2 to 5 were impileaded 
as his representatives. They were defen» 
dants Nog. 3 to 6 and may be referred to as 
the Guha defendants. 
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Nabin Kishvre was impleaded as the 
second defendant in the suit. She diedcn 
September 8, 1432, before the trial and the 
appellant was substituted in her place 
On September 13, 1932. The time 
originally allowed by the Subordinate 
Judge tothe defendants for filing written 
Statements was extended by. him until 
June 4, 1931, on which day the Guha 
defendants putin a written statement. 
The appellant was given further time until 
the 25th. Onthat day he asked for still 
more time, Tke Subordinate Judge gave 
him two days only, remarking that he 
had had two anda half months already; 
also that he had no right to look into 
the Guha defendants’ writtene statement 
before filing his own, (This may have 
meant no more than that be should file 
his own written statement independently 
in the first instance.) On June 29, Nabin 
Kishore filed her written statement and on 
July 6, the Guha defendants filed an 
amended pleading in which for the first 
time they sought to have their prior and 
Subsequent mortgages enforced in the 
plaintiff's suit. On July 18, issues were 
framed, including an issue as to the sums 
due onthe respective mortgages in favour 
of the plaintiff and of the Guba defendants. 
On August 26, an issue, not now of 
importance, was amended at the instance 
of Nabin Kishore. After her death in 
September, 1932, the appellant, who had 
filed no written statement on his own 
account, asked leave on November 1, 
1932, to file a new written statement as 
her representative, He was given leave, 
but ashe applied late, leave was only 
given on the terms that he could take no 
fresh ground of defence apart from those 
already raised by her previous written 
statement. He filed written statement 
on November 14, 1932, of which 
paras, 5 to 7 setting up an interest of 
third parties in the mortgaged property 
was struck out by order of November 19. 

The first and main contention of the 
appellant throughout has been that Nabin 
Kishore was a pardanashin lady, that 
the mortgage-deed sued upon was not 
explained to her, and that for this reason 
the mortgage is invalid even against him. 
Both Courts in India held on very cone 
vincing evidence that though an old lady, 
Nabin Kishore had considerable capacity 
for business; that the deed was read over 
to her, though it was not explained; that 
she understood its effect except that she 
did not understand thatshe was making 
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- herself personally liable to repay the 
money borrowed from the plaintiff. Neither 
Court in India appearsto have appreciated 
that if for want of explanation the 
lady did not understand an important 
feature ofthe transaction, it cannot be 
held that her mind and free consent 
went with her actin executing the deed. 
A pardanashin womanis not required to 
understand every technical detail of a 
bargain. ln the judgment of the Board 
delivered by Lord Buckmaster in Suni- 
tabala Debi v. Dhara Sundari Debi Chow- 
dhurani (1) this is pointed out and the 
“proper and necessary test’ was held to 
have been applied by the Subordinate 
Judge who had found : 

“that the lady had _ sufficient intelligence to 
understand the relevant and important matters, 
that she did understand them as they were 
explained to her, that nothing was concealed and 


that, there wasno undue influence or misrepresen- 
tation. 


And in Farid-un-nisa v. Mukhtar Ahmad 
(2) the Board stated the requirement as 
being “that the disposition made must be 
substantially understood and must really 
be the mental act as its execution is the 
physical act of the person who makes it.” 
Though there may not be “a clear under- 
standing ofeach detail of a matter which 
may be greately involved in technicalities” 
to use Lord Buckmaster’s words—there 
may still be an intelligent comprehen- 
sion ofthe bargain or the partof the lady. 
In such acasethe bargain is good and 
Is goodas a whole. But if a feature of 
the transaction affecting in a high degree 
the expediency of her enteringinto itis not 
understood by the lady the bargain cannot 
be divided into parts or otherwise refor- 
med by the Courts so as to uphold certain 
portions ofit while rejecting others. Her 
answer toa suit upon the deed is not 
that she hasan equitable defence tothe 
enforcement ofa certain stipulation but 
that itis not her deed. The protection 
extended toa person in her situation is 
protection against beingheld bound bya 
transacticn which never had ker free and 
intelligent consent. 

Their Lordships must accept the concur- 
rent finding of the Indian Courts that the 
lady did not understand that ste was 


1) 461A 272 (278); 53 Ind. Oas. 1381; 37M L J 
483; 17A L 3997; (191655 M WN $21; 22 Bom. LR 
1; 24.0 W N 297:'12 L W 227 (PQ). 

(2) 521 A 342 (350); 89 Ind. Cas, 6493 2 OWN 
662; A IR 1925 P O 204; 49M L J 158; 47 A 703: 
420 LJ 531; 23A L J 1CC0; 280 O 338; (1925) M 
W N 918; 12 OL J 656; 30 O W N 337; 28 Fom L 
R 193 (PO), 
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incurring personal liability for the loan 
and on this View must dispose of the case 


on the footing thatthe mortgage deed did 
not bind her at all. What defence is that 
to the appellant? That he had the bene» 
ficial interest inthe properiy is agreed, 
though the trust deed of 1913 is not before 
the Board. He was competent to mortgage 
his interest. No doctrine of ths law of 
India has been indicated to their Lordships 
which prevents a beneficiary under a 
trust from dealing with his interest by 
way of mortgage, though itis true enough 
thatin India such an interest is not 
technically regarded as an equitable estate. 
If Nabin Kishore had a lifeinterest in one of 
the villages, as she would appear from her 
son’s will to have had under her husband's 
permission to adopt, thatin no way affects 
the present suit. The life interest has 
come to an end. The mortgage is not 
being enforced against it, but is gcod and 
enforceable against the appellant’s interest 
in the village—an interest which came to 
him as bis father’s heir, though subject, 
it may be, to certain life interests out- 
standing in his father’s mother and 
widows, The plaintiff's mortgage is plainly 
enforesable against the appellant, whose 
defence is neither honest nor substantial. 
The only other question raised by the 
appeal has reference tothe relief granted 
tothe Guha defendants in respect of 
their subsequent mortgages of 1820 and 
1923 (Exs. R and T). No relief what- 
ever was givento them in respect of their 
prior mortgage of March 18, 1918 (Hx. 8) 
and no personal decree was given to 
them in respect of eitherof the subsequent 
mortgages. Under O. XXXIV, r. 4, cl. 4 of 
the Civil P.O., they were at least entitled 
to redeem the plaintif or to receive 
their own mortgage money under Exs. R 
and T out ofthe surplus sale proceeds 
remaining after satisfaction of the plaintiff's 
mortgage. If they pay off the plaintiff 
they become entitled toapply for a final 
decree for sale in the plaintiff's stead. 
They have been given this relief and 
nothing more. The appellant claims to 
have a grievance that some objection 
to the validity of these subsequent mort- 
gages was taken by him, but has not been 
tried. But their Lordships have not succeed- 
ed in ascertaining the nature of the 
objection which requires still to be tried. 
The execution of the deeds is not disputed 
there is no ground for objecting to the rate 
of interest, the sums due upon the deeds 
have been enquired into and ascertained, 
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Tte trial Judge rightly refused to allow 
the appellant toset up the interest of his 
father’s widows and tne decree will not 
bind them. The appellant his not shown 
to their Lordships any ground for dissatis- 
faction with the orders of the trial Judge 
upon his belated written statement of 
November, 1932—orders which have been 
already detailedin this judgment. On 
this part of the case also the appeal must 
fail. 

Their Lordships will humbly advise His 
Majesty that this appeal be dismissed. The 
appellant will pay the costs of respondent 
No. l. 

8. Appeal dismissed. 

Solicitors for the Appellants. —Messrs, 
T. L. Wilson & Co. 

Solicitors for Respondent No. 1.— Messrs. 
W. W. Box & Co. 


—————_ 


NAGPUR HIGH COURT 
Civil aa Appeal No. 237 of 
193 


8 
November 9, 1939 
PoLLooK, J. 
SAMBHSHIO—DxrorsEe-HoLDse— 
APPELLANT 
“VveETEUs 
LAXMAN AND ANoTHERB—J UpeMgnT-DEsT. BS 
— RESPONDENTS 

C. P. Tenancy Act (I of 1920), ss, 2 (11), (7), 12 
—“ Another person” in 8. 2 (11) does not include 
Government—“ Landlord” in 8. 2 (7) does not in- 
clude Government—Use of words “occupancy or 
maurusi in Nazul Settlement, whether gives right to 
occupants to claim that land is not liable to attach- 

ent in execution of decree. 
"The definition of *“ tenant ” in s. 2 (11) of the O. 
P. Ten. Act asa person who holds land of another 
person does not, include a person who holds land 
from Govt. and the words “another person’ are 
used in contradistinction to Govt. Again the term 
“Jandlord,” as defined in s, 2 (7) ofthe Ten. Act, 
would not, include Govt, The distinction between 
Govt. and proprietor is made clear in the Land 
Revenue Act The mere fact that the word * oc- 
cupancy “ or maurust is used in the Nazgul Settle- 
ment recorda would not give the occupants a right 
to claim that the land was not liable to attach- 
ment in execution of a decree. S. A. No. 329 of 

1935, commented upon. 


C. Misc, A. from an order of the Court 
of the Additional District Judge, Chanda, 
dated August 15, 1938. 


R. B. M. B. Kinkhede and Mr. V. V. 
Kelkar, for the Appellant. 
Mr. S. N. Fadnis, for Responpent No. 2.. 


Order.—Tho question that arises for 
dscision in this appeal and in the cone 
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nected applications for revision, Oivil 
Revisions Nos, 674 and 675 of 1935 is whe- 
ther Nazul plot No. 3 in the town of 
Chanda is liable to attachment in execu» 
tion of a decree. The plot ia described 
as bart and has admittedly been culti- 
vated by the judgment-debtors for many 
years. They claim that they have the 
right of an occupaucy tenant therein and 
that the land is exempt from attachment 
under s, 12 of the O, P. Ten. Act. 

In a previous decision about this plot 
Bese, J., in Second Appeal No. 329 of 1985 
held that the judgment-debtors held this 
land from Govt. to whom they made an 
annual payment, which was described as — 
rent in the Nazul Settlement khsara, and 
that they were therefore tenants of Govt. 
and must be occupancy tenants, He ac- 
cordingly held that the plot was not liable 
to attachment in execution of a decree. 

At the Town Settlement of Chanda the 
judgment-debtors were granted a kisani 
patta, Ex. A-2. The printed form shows 
that it was granted to a ratyat sarkar 
paying land revenue thereon and the land 
revenue was assessed at Rs. 13-12, There 
is however an entry against the khasra 
number maurusi. In the Nazul Settlement 
Khasra (Ex. A-2) Rs. 18-12-0, is dsscribed 
as rent, and in the remarks column it is 
stated. “It is held on cceupancy right 
since the year 1909." Section 56 of the 
Land Revenue Act provides that all land 
is liable to the payment of revenue and 
such revenue is called ‘land revenue.’ The 
Act then goes on to provide for the assesse 
ment of land revenue, but s. 98 provides 
that in respect of lands declared to be 
the property of Govt. the Settlement 
Officer shall, instead of proceeding as 
hereinbefore provided, conduct sach operae 
tions as the Financial Commissioner may 
direct. Settlement Instructions No, XVIII 
lays down the proper procedure to be ad- 
opted in Nazul Settlements, and the pere 
sons in possession are described as 
“occupants” and the payments they make 
are described as “revenue.” The word 
maurust and the words ‘occupancy right’ 
found in Ex. A-2 appear to have come 
from the use of the word “occupant” in 
the Settlement Instructions. The defini- 
tion of “tenant” ins, 2 (11) of the ©. P. 
Ten. Act as a person who holds Jand of 
another person dces not, in my opinion, 
include a person who holds land from 
Govt., and the words “another person” 
are used in contradistinction to Govt, The 
argument adopted by Bose, J., in the case 
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mentioned above would also lead to the 
conclusion that the raiyat of a survey num- 
ber is the tenant of Govt. What is paid in the 
present case ie, I think, clearly land revenue 
and it cannot therefore be rent; it was con- 
ceded that arrears were recovered as land 
revenue, whereas, if it were rent, a civil suit 
would be necessary to recover it. Again 
the term “landlord”, as defined in s. 2(7) of 
the Ten. Act, would not, in my opinion, in- 
clude Govt, The distinction between Govt. 
and proprietors is made clear in the Land 
Revenue Act, The mere fact that the word 
“occupancy” or maurusi is used in the Nazul 
Settlement records would not give the occu- 
pants a right to claim that the land was not 
liable to attachment in execution of a decree, 
- and it seems clear to me that it was never 
intended by Govt, to deal with these per- 
sons as tenants governed by the Ten. Act. 
Tenants under the Ten. Act are recorded as 
such under s.70 cf the Land Revenue Act, 
but in proceedings under s. 98 of the Act of 
1917 no such record is made. 

The appeal is therefore allowed with costs 
throughout, Counsel's fee in this Oourt 
Rs. 15. Oivil Revisions are also allowed 
with ecsts throughout but there will be no 
separate Counsel’s fee, 


D. f Appeal allowed. 
PATNA HIGH COURT 
Full Bench 
Appeal No. 159 and Oivil Revision No. 221 
of 1938, 


April 12, 1940 
Fazu ALIY, DHAVLE AND MANOHAR LaL, Jd, 
TIKA SAO AND OTAERS— APPELLANTS 
VETSUS 
HARI LAL AND OTAERS— RESPONDENTS 

Mortgage—Subrogation— Subsequent mortgagee Te- 
deeming prior mortgage, whether entitled to enforce 
prior mortgage as plaintif#f—If can use it as shield 
irrespective of fact that properties mortgaged to 
him are different from those covered by prior mort- 
gage—Transfer of Property Act (IV of 1882), 
as, 92, 63 (d), 53-A—S. 92 is retrospective —Eacep- 
tions to its retrospectire effect—Words “ such remedy 
seeeerssseeare referred t0,” in 8.63 (d), meaning— 
Third part of s. 63 (d) if misplaced—View that 
s. 53-A is retrospective while s. 27-A, Specific Re- 
lief Act (I of 1877), ts not, whether inconsistent— 
Interpretation of Statutes— Retrospective operation 
—General rule—Retrospective operation and inter- 
ference with existing rights, difference—Alteration 
in rule of evidence has retrospective effect, 

A subsequent mortgagee, who pays up and redeems 
the earlier mortgages as a part of the covenant in 
his mortgage is entitled to claim subrogation so 
as to give him the right to enforce the right of 
ithe earlier mortgagees asa plaintiff in an ection and 
he cau also use the earlier mortgages as a shield 
irrespective of the fact that the properties mortgaged 
to him are different from the properties covered 
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by the earlier mortgages so redeemed, fp. 514, col. 2.| 

[Case-law digcussed.} 

Per Fazl Ali and Dhavle, JJ., Manohar Lall, J. 
contra.—Section 92, T. P. Act, will have retrospec- 
tive operation in regard to transactions effected 
before April 1, 1930, except in caseg 
pending on that day and except as to righta and 
liabilities arising before July 1, 1882, when the 
T. P. Act came into force. 153 Ind, Oas. 602 (1), 
Overruled. [p. 521, col, 1.] 

[Case-law discussed.] 

Per Manohar Lall, J.—Section 92, T. P. Act, does 
not apply to transactions which were concluded 
before April 1, 1930, irrespective of the fact whe- 
ther they were or were not the subject of any pend- 
ing action on April 1, 1930. [p. 534, col. 2.] 

[Case-law discussed. | 

Per Fazl Alt, J.—The words “such remedy or 
proceeding as is hereinafter referred to in s. 63 (d), 
T. P. Act, mean “ such remedy or proceeding ” ag 
has been saved in this section or has been declared 
to remain unaffected by the 22 sections mentioned 
in the section and the other provisions of the Act. 
The sections of the T. P. Act not dealt with in 
the sections enumerated: in s. 63, havea retrospective 
effect at least where no action was pending on April 1, 
1930. 177 Ind. Cas, 766 (9), not approved, 171 Ind. Oas. 
153 (4), relied on. [p. 515, col. 2; p. 516, cols. 1 & 2.) 

Per Manohar Lall, J.—There is no justification 
whatever for holding that the expression “such 
remedy ' means and includes only a remedy in 
a pending proceeding. Oonsequently, the conclu- 
Sion would appear to be that s. 63 specifically 
provides that no provision of Act XX of 1929, 
shall affect vested rights which were acquired 
or accrued before Aprill, 1930. 177 Ind. Oas. 766 
(9), approved. [p. 526, col, 2,1 

Per Fazl Ali, J.—The third part of s. 63 (d), T. 
P. Act has not been misplaced, because it containg 
not only the words “such remedy” which ap- 
parently refer to the “ remedy” mentioned in the 
first part but also the words “ such proceeding ” 
which refer to the “ proceeding " mentioned both 
in the first and the second parts. 174 Ind. Oas. 714 
(10), dissented from. [p 516, col. 2.] 

Obiter.—There is no inconsistency whatssever 
in the view that s. 53-A, T. P. Act, is retrospec- 
tive, while s. 27-A, Bpecific Relief Act, is not go, 
Section 27-A relates only toa contract to lease 
immovable property, whereas s, 53-A deals with 
contracts for the transfer of immovable property in 
general. Section 27-A enables a party to enforce a 
contract of lease which but for the new section 
might not be enforceable, whereas s. 53-A enables 
a transferee with an incomplete title to use the 
doctrine of part performance asa shield to protect 
his possession. (p. 520, col. 1.J 

Per Fasl Ali, J.—The general rule is that any 
new law that is made should ordinarily affect 
future transactions, not past ones. Unless there be 
something in the language, context or object of an 
Act showing a contrary intention, the duty and 
practice of Courts of Justice isto presume that the 
Legislature enacts prospectively and not retrospec- 
tively. Midland Ry. Co. v. Pye(6) and 106 Ind, Qas, 
156 (8), relied on, [p. 515, col. 1.3 

If any alteration is made in a rule of evidence 
the alteration shall be ordinarily deemed to be re- 
trospective. (p. 520, col. 2.} l 

Per Manohar Lall, J.—Retrospective operation is 
one matter, interference with existing rights is 
another, If an Act provides that asat a pastdate 
the law shall be taken to have been that which it was 
not, that Act must be understood to ba retrospective, 
West v. Gwynne (30), referred to. [p. 526, col, 2.) 
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A. and O. R. from the original decree 
of the Sub-Judge, Patna, dated Decem» 
ber 22, 1937. 


Messrs. B. P. Sinha, G. N. Prasad and 
Brahmadeo Narain (in No. 159), for the 
Appellante, 

Chaudhury Mathura Prasad (in No. 241), 
for the Fetitioner. 

Messrs. Sarju Prasad, Ohoudhury Mathura 
Prasad, C. P. Sinha, B. P.. Mahaseth, S. M. 
Mullick, Braja Kishore Prasad Sinha, 
Dhanukdhari Prasad, Pitambar Jha, 
Ramanugrah Narain Sinha and R. K. 
Sahay (in No. 159), for the Respondents. 

Messrs. Bhubaneshwar Prasad Sinha, 
Girijanandan Prasad and Tarakeshwar 
Nath, (in No. 241), for the Opposite Party. 


Fazl Ali, J.- The facts of this case, 
so far as they are material to the questions 
to be decided by this Bench, may be briefly 
stated as follows: Inthe year 1924, defend- 
ants Nos, land 2 in the action which has 
given rise to this reference executed two 
simple mortgage bonds in favour of one 
Sundar Sah and in 1925 they executed two 
otter simple mortgage bonds in favour of 
one Kokil Sah, edmittedly a benamindar 
for Saukhi Sah and others. Saukhi Sah 
and Sundar Sah belenged to the same 
family and there being a private partition 
between them, Sundar Sah acquired the 
right to realize all the dues under the first 
two bonds and Saukhi Sah similarly 
acquired the right to realize the dues under 
the last two bonds. Defendants Nos. land 
2 aflerwards executed several mortgage 
bonds in favour of the appellants in the 
year 1926, and cn April 25, 1927 they also 
executed a mortgage bond in favour of 
the plaintiffs and defendants Nos. 3 to6 
for a sum of Rs. 13,000. The pointsto be 
noted in regard to tke last bond are firstly, 
that it provided among other things that 
the bulk of the consideration money was to 
be used by the plaintiff in paying off the 
four bonds executed by defendants Nos. 1 
and 2in faveur of Sundar Sah and Saukhi 
Sah in the years 1924 and 1925 and seccnd- 
ly, that mauza Marsua was not cne of the 
properties mortgaged under this bond, 
though it had been mortgaged under three 
of the bonds executed by defendants No. 1 
and 2in favour cf Sundar Sah and Kokil 
Sah between 1924 and 1925. Tte plaintiffs 
claimed in their action that by payment of 
the prior mortgage bond of 1924 and 1925 
they had been subrogated to tke position 
of the mortgagees under thcse bonds and 
they were, therefore, entitled to sell Marsua 
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to realize the sum paid by them to liquidate 
the incumbranee on it. The defendants, 
on the other hand, contended that the 
plaintiffs were not entitled to subrogation 
and could not proceed against Marsua. 
On these facts two questions have been 
referred to this Bench and they have been 
formulated as follows: 

“(1) Whether a subsequent mortgagee, who pays 
up and redeems the earlier mortgages as a part of 
the covenant in his mortgage is entitled to claim 
subrogation so as to give him the right to enforce 
the rights of the earlier mortgagees as a plaintiff 
in an action or whether he can use the earlier 
mortgages as a shield only irrespective of the fact 
that the properties mortgaged to him are different 
from the properties covered by the earlier mort- 
gages so redeemed, 

(2) Whether the provisions of s. 92 of the amen- 
ded T. P. Act are retrospective.” 

I propose to deal first with *the second 
question which has assumed great import- 
ance in view of the conflicting decisions of 
the various High Oourts upon it, It 
appears that the Allahabad, Calcutta and 
Bombay High Oourts and the Chief Court 
of Oudh have held that the section is 


retrospective whereas the opposite view has 


been expressed by the Madras, Rangoon 
and Nagpur High Oourts.- In Jagdeo 
Sahu v. Mahabir Prasad (1) a Division 
Bench of this Court held that the section 
was not retrospective and the same view 
was expressed by another Division Bench 
in Jagadamba Prasad v. Anadi Nath Roy 
(2) in regard to s. 53-A on a line of rea- 
soning which is equally applicable to 
s. 92. On the other hand in Ramdayal 
Sen v. Chakrapani Nandi (3) Luby, J. 
agreeing with the Full Bench decision of 
the Allahabad High Court in Hira Singh 
v. Jai Singh (4) expressed the opinion 
that the secticn was retrospective. A similar 
opinion was expressed by Couriney-Ter 
rel, O. J. with regard to s. 58-A in 
John Gurney Wakefield v. Sayeeda Khatun 
(5). Being myself a pariy tothe judgments 
delivered in some of these cases, I 
must candidly admit that while dealing 
with those cases I had not the advantage 
of examining the question as fully as I have 
been able to do on the present occasion. 
Section 92 has been added to the T. P. Act 


(1) 13 Pat. 111; 153 Ind. Oas. 602; AI R 1934 
Pat. 127; 15 P L T 73; 7 R P 357. 

(2) A I R1938 Pat. 337; 176 Ind. Cas. 273; 17 
Pat, 460; 19 P L T 594; 11 R P59% 4B R 697, 

(3) A I R 1936 Pat, 60; 160 Ind. Cas. 933; 2 BR 
261; 8 R P 395, 

(4) A I R 1937 All. 588; 171 Ind. Cas. 153; I L R 
(1937) All. 880; (1937) A L J 840: 10 R A 228; 1937 A 
L R 800 (F B). 7 , 

(5) 17 P L T 963; 168 Ind. Oas. 797; A IR 1937 
Pat. 36; 15 Pat, 786; 3B R 233; 9 R P 355. 
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by s. 47 of Act XX of 1929 and if there was 
nothing else in the Act, it would have been 
difficult to hold that it was intended to 
be restrospective. The general rule is that 
any new law that is made should ordinarily 
affect future transactions, not past ones, be- 
cause as Kerle, C. J. pointed out in Midland 
Ry. Co. Y. Pue (6), at p. 191: 

“It manifestly shocks one’s sense of justice that 
an act legal at the time of doing it should be made 
unlawful by some new enactment.” 

Lord Cranworth accordingly laid down in 
Kerr v. Ailsa (7), that 
“unless there be something in the language, context 
or object of an Act of Parliament showing a contrary 
intention, the duty and practice of Courts of Justice 
is to presume that the Legislature enacts prospective- 
ly and not retrospectively.” 

The same view was expressed by the 
Privy Councilin Delhi Cloth and General 
Mills Co. v.Income-tax Commissioner Delhi 
(8), in these words : l 

“While provisiong of a statute dealing merely 
with matters of procedure may properly, unless 
that construction be textually inadmissible, have 
retrospective effect attributed to them, provisions 
which touch a right in existence at the passing of 
the statute are not to be applied retrospectively in 


the absence of express enactment or necessary intend- 
ment,” 


The question to be decided therefore is 
whether there is anything in the language, 
context or object cf the Amending Act to 
show that s. 92 was intended to be retro» 
spective. For the purpose of deciding this 
question, it becomes necessary to consider 
the effect of 5.63 which is the last secticn 
of the Amending Act and which runs as 
follows : 

“Nothing in any of thefollowing provisions of this 
Act, namely ss. 3, 4, 9, 10, 15, 18, 19, 27, 80, cl. (c) of 
B. 31, ss, 32, 33, 34, 35, 46, 52, 55, 57, 58, 59, Bland62 
shall be deemed in any way to affect 

(a) the terms or incidents of any transfer of pro-- 
perty made or effected before the first dav of April 

20, 

(b) the validity, invalidity, effect or consequences of 
ayy eatag already done or suffered before the aforesaid 

ate, 

(ec) any right, title, obligation or liability already 
acquired, accrued or incurred before such date, or 

(d)any remedy or proceeding in respect of such 
right, title, obligation or liability; and nothing in 
any other provisions of this Act shall render invalid 
or in any way affect anything already done before the 
first day of April 1930, in any proceeding pending in 
a Court on that date; and any such remedy and any 
such proceeding as is herein referred to may be er- 
forced, instituted or continued, as the case may be, ag 
if this Act had not been passed.” 


(6) (1851) 10 © B (ws) 179, (191); 30 L J OP 31434 L 
510; 9 W R 658. 


(7) (1854) 1 Macg. 736.- 

() AI R1927 PO 242: 106 Ind. Cas. L56; 54 TA 
421, 9 L 284540 W N 1053; 8 P L T 781;25A L 
J 964; 53M L J819: 470 L J130 Bom. LR €Q; 
I L T40 Lah, 1; 320 W N 237; 29 P L R 37; (1928) 
MW N 95; 27LW179(P0). 
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It seems to me that if the Legislature 
intended that none of the provisions of the 
Amending Act should be retrospective it 
was hardly: necessary to insert this long 
‘and elaborate section in the Act It would 
have been enough to make a simple pro- 
vision that none of the sections was to 
have retrospective effect or to make no 
provision whatsoever in this respect, bes 
cause the general rule is that a new law 
shall not ordinarily affect past transactions, 
Jt was also not necessary to discriminate 
between the 22 sections, which are specifi- 
cally mentioned in the Act, and the other 
eections and to make separate provisions 
for them, As to the 22 sections it is clearly 
stated that they should not have retrespece 
tive operation in any case whatsoever, 
whereas the provision with regard to the 
other sections is that they shall not have 
retrospective operation in respect of any- 
thing already done before April 1, 1930 
in any proceeding pending in a Oourt on 
that date. I think that this clearly implies 
that these other provisions of the Act shall 
affect transactions effected before April 1, 
1930, if no preceeding was pending in a 
Court on that date or, in other words, if 
the action was brought after that date. 
This seems to me to be the only logical 
interpretation of cl. (d) of s. 63, but this 
clause is so clumsily worded that in 
Bank of Chettinad Ltd. v, Maung Aye (9), 
a Full Bench of the Rangoon High Court 
relying on the last part of this very pro- 
Vision, Came just to the opposite conclu- 
sion, In that case one of the learned 
Judges, Dunkley, J., tried to recast the latter 
part of el. (d) as follows: 

“Any remedy in respect of any right, title, obliga- 
tion or liability already acquired, accrued or incurred 
before April 1, 1930, may be enforced, instituted or 


continued, as the case may be, asif this Act had not 
been passed.” 


These words, he pointed out, may well 
be construed to mean that no provision of 
Act XX of 1929 shall effect any such rights 
as had already been acquired or had accru- 
ed before April 1, 1930. With great respect, 
however, I venture to suggest that that is 
not the correct interpretation, because it 
altogether overlooks the meaning of the 
words “‘as is hereinafter referred to” which 
immediately follow the words “such pro- 
ceeding or remedy.” The words “such 
remedy or proceeding” as is hereinafter 
referred to” mean “such remedy or proceed- 
ing” as has been saved in this section or 
has been declared to remain unaffected by 


(9) A I R 1938 Rang. 306; 177 Ind. Cas, 768; IL R 
(1938) Rang. 430; 11 R Reng. 161 (Œ B). 
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the 22 sections mentioned in the section 
and the other provisions ofthe Act. It will 
be noticed that in cl. (d) the word “such” 
has been used at more than ‘one place. 
It occurs before the words “right, title, 
obligation or liability” in the first part of 
the clause and before tke words 
“remedy” and “proceeding” in the latter 
part of the clause The use of the word 
“such” before “right, title, obligation or 
liability” suggests that the reference is to 
the same words used in cl. (c) which runs as 
follows: 

“Any right, title, obligation or liability already 
acquired, accrued or incurred before such date (the 
date being April 1, 1230).” 

The words “remedy” and “proceeding” 
obviously referred to the remedy or pro- 
ceeding in respect of the right, title, obli- 
gation or liability mentioned in cl. (e) and 
the word “proceeding” also refers to tke 
same word used in the middle part of the 
clause. Thus cl. (d) when it is read with 
the relevant words of the main section 
which governs its first part msy be recast 
28 follows: 


parts. The first part must be read with 
the words ‘“‘shall be deemed in any way to 
affect’ with which the section opens. The 
second part provides that the provisions of 
the new Act other than the 92 sections 
mentioned therein shall not affect anything 
already done in pending actions. The 
third part provides that the remedy and 
proceeding referred to in the section may 
be enforced, instituted or continued asif 
the Act had not been passed. In Kundanlal 
v. Faqir Bakhsh (10) a Full Bench of the 
Oudh Chief Court has expressed the view 
that by oversight the second part of the 
clause has been misplaced, its proper place 
being at the end of the clause. With this 
view also, 1 respectfully disagree, though 

(10) A IR 1938 Oudh 127; 174 Ind. Cas. 714; 13 


Luck, 761; 1938 O W N 401 & 489; 10 R O 264; 1938 
O LR 204 (F B) 
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I agree with the main conclusion arrived at 
by the learned Judges of the Oudh Chief 
Court as to the meaning of the section. Ido 
not think that for the proper construction of 
the section it is ab all necessary to suggest 
that the Legislature has made any mistake 
in drafting this section. In my opinion, the 
third part has not been misplaced, because 
it contains not only the words ‘‘such remedy” 
which apparently refer to the “remedy” 
mentioned in the first part but also the words 
“such proceeding’ which refer to the 
“proceeding mentioned both in the first 
and the second parts. It substantially 
provides that the remedy and proceeding 
referred to in the first part may be 
enforced, instituted or continued and 
the proceeding referred toin the second 
part may be continued as if the Act had 
not been passed. This part is merely conse- 
quential and explains what is meant by 
the provision that the remedy or proceeding 
referred to in the section shall not be 
affected by the provisions of the Act. It 
is in a sense redundant, because the mean- 
ing of the section will not be affected in any 
way if it is omitted, but instances of such 
tautology will be found in the General 
Clauses Act and many other Acts where 
similar provision has been inserted to make 
the meaning of the preceding words 
absolutely clear. In Hira Singh v. Jat 
Singh (4) Sulaiman, O. J. has dealt with the 
very question which is now before this 
Bench as follows: 

“No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to have 
a retrospective effect so far as substantive rights 
are concerned unless it expressly saysso. In india 
there is the provision in the General Clauses Act, 
s. 6,to a similar effect, But in this Amending Act 
there ia much more than a mere omission, There 
is an express reference to certain specified sections 
which are not to be retrospective and there is an 
express reference to all the other provisions of the 
Act which are not to be retrospective in a certain 
contingency. It seems to follow that barring that 
contingency the other provisions of the Act were 
intended to have a retrospective effect. The reason 
is notfar to seek. The Legislature had apparently 
thought that these other sections are merely 
explanatory in their character and declare the law 
which had existed prior to this amendment. 
Whether the Legislature was right or wrong in 
this assumption is not a matter for us to consider. 
We must give effect tothe language ofthe Act as 
it stands and hold that the sections ofthe T. P. 
Act not dealt with in the sections enumerated in 
s. 63, have a retrospective effect at least where no 
action was pending on April 1, 1930." 

With these observations | respecifully 
agree subject to this reservation only, 
that in my Opinion if is not necessay 
even to suppose that the Legislature may 
possibly have been labouring under some 


1910 


misconception as to the effect of s. 92 
and other sections which are not mention- 
edin s. 63. It is true that by enacting 
s. 92. the Legislature has attempted to 
crystallize the law of subrogation as it 
was found on the date of the amendment, 
but it has also added something. This will 
be illustrated by reference being made to 
para. 3 of the new section which deals with 
what is described by Mookerjee, J., in 
Gurdeo Singh v. Chandrika Singh (11), as 
“conventional subrogation.” Before this 
new section was inserted in the Act, mere 
agreement between a mortgagor aud the 
person who advanced money to him for 
redeeming a prior mortgage was sufficient 
to give him the rigbt of subrogation, and 
all that Was required was that there 
should be some evidence of the intention 
that the mortgage which had been paid 
off was tobe kept alive: see Dinobandhu 
Shaw Chowdhury v. Jogmaya Dasi (12) and 
Mahomed Ibrahim Hussain Khan v., Ambika 
Pershad Singh (13). Under the new section 
however, it ig necessary that this agree- 
ment should be made bya registered in- 
strument. Thus, the view that s. 92 was 
intended to ke retrospective and to affect 
old transactions if tut in suit after the 
coming into force of the Act of 19:9 may 
cause some hardsbip to persons who would 
have had the right of subrogation under the 
old law but cannot claim it under this section 
if there is no registered agreement in their 
favour; but this by itself would be no ground 
for holding that s. 92 was not intended to 
be retrospective. The majority of the cases 
where the right of subrogation arises fall 
under the first two paragraphs of the 
section. Paragraph 3 is confined only toa 
limited class of cases where a creditor has 
not paid off a prior mortgage with his own 
money but with the money of bis debtor or 
mortgagor. As was pointed out by Sir 
Rash Behari Ghosh in his Treatise on 
Mortgage, p. 364, Edn. 5: 

“The real question in all such cases is whether 
the payment made by a person who is not in 
any way interested in the mortgage property or 
the right of redemption was mere loan to the 
debtor on his personal security or whether it was 
made under an agreement that he should be sub- 
stituted for the creditor.” 

In many cases the Court had to rely 
merely vpon the fiction of an agree- 


(11) 38 O 193; 1 Ind. Oas, 913; 50 L J 611. 

(12) 290 154: 29 IA 9:80 W N 209;4 Bom. L 
R 238; 12 M I,J 73: 8 Sar. 217 (PQ). 

(13) 39 O 527; 14 Ind. Cas. 496: 39 TA 68316 O 
W N 503; 15 CL J411; 11 M L T 265; (1912) M, W 
N 367; 9 A LJ 332; 14 Bom, L R 280;22MLJ 408 
(P O). 
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ment holding that the intention of the 
person who advanced the money must 
have been to keep alive the mortgage. 
The new section leaves no room for any 
presumption or fiction. It says that there 
must be an express agreement in writing 
and it must be registered. The object of 
the new provision may have been to 
protect puisne mortgagees against a simple 
creditor who would acquire priority in many 
cases, if the old state of law was allowed 
to continue. It may well be that the 
Legislature did not look with favour upon 
retrenching the rights of a puisne morts 
gagee in favour of a simple creditor 
merely upon a fiction of law, where there 
was no Clear agreement properly evidenced 
and decided that this provision should be 
retrospeclive except in cases which were 
already pending on April 1, 1930, The 
question, however, need not be pursued, 
because in my opinion whatever the reason 
for the change in the law may be, the 
intention of the Legislature to make s. 92 
restrospective tothe extent indicated above 
can be clearly implied from the language 
of s. 63 and the scheme of the Act. 

An examination of the provisions of 
the Amendment Act which was under 
consideration for several years shows that 
the important changes made by it in the 
existing Act were in regard to these 
matters: (i) the omission of the words 
“Hindus and Buddhists” in s. 2 whereby 
the provisions of Chap, II will apply to 
all eases except those governed by a 
special rule of Muhammadan Law (s. 3 
of the Amending Act); (ii) the provision 
making registration amount to notice of a 
registered document (s, 4); (iii) the validity 
of transfers in favour of a class when some 
members of that class are unable to take 
(3. D; (iv) the validity of a direction as to 
accumulation for acertain period and for 
certain purposes (s. 10); (v) the statutory 
recognition of the doctrine of a part pere 
formance (s. 16); (vt) the abolition of the 
remedy of foreclosure in the case of all 
mortgages except a mortgage by condi» 
tional sale or an anomalous mortgage 
providing expressly for foreclosure (s. 31) ; 
(vii) the provision compelling a mortgagee 
to exhaust his remedies against the morte 
gaged property before enforcing his per- 
sonal remedy (8. 33); (viti) the amendment 
of the provisions regarding sale without 
the intervention of the Oourt (s. 34); (tx) 
insertion of a new s. 69-A providing for 
the appointment of a Receiver in cases 
where a mortgagee is competent to exercise 


O18 


a power of sale under s. 69 of the Act 


(s. 35); (x) the principle of ‘subrogation’ > 


(s. 47); (xi) the modification of the law 
of ‘merger’ (s. 51); (aii) the provision 
requiring leases to be executed by both 
parties (s. 55). 

_ It is significant that all the sections which 
introduced these amendments excepting 
88. 16, 47 and 51 have been specifically 
referred to as being not retrospective. 
Section 16 gave effect to the doctrine of 
part performance and s.47 deals with the 
question of ‘subrogation.’ It is difficult to 
suppose that the exclusion of these sections 
was merely accidental. In my opinion, it 
was deliberate and was designed to show 
that these sections would have retrospective 
operation. These two sections were made 
retrospective, because they give clear 
Statutory recognition to two important 
doctrines of equity, the doctrines of part 
performance and subrogation for which 
there was no complete-or adequate provision 
in the existing Act. In Rustomjt Dossabhai 
Billimoria v. Bai Moti (14), Beaumont, O. J., 
dealing with s. 53-A made the following 
observations : 


“No doubt the general principle is that Acts of 
the Legislature are not given retrospective effect, 
unless the language makes it clear that such was the 
intention, but I apprehend that in applying that 
principle one must have regard to the general 
character of the Act in question, and when con- 
struing an Act introduced for the purpose of applying 
an equitable doctrine to certain transactions con- 
sidered ex-hypothesi to be lacking in equity, one 
should not assume that the Legislature intended that 
the Act should not have retrospective effect, but 
Wished to preserve rights acquired in such trans- 
actions. I therefore read s, 53-A without any pre- 
Conceived idea that in all probability the Legis- 


lature did not intend it to have any retrospective 
operation,” 


Section 51 of the Amending Act which 
has also not been specifically referred in 
s. 63 makes certain changes in s. 101, T. P. 
Act, and substantially provides that where 
a mortgagee or a charge-holder acquires 
the rights of the mortgagor or owner, the 
merger of the two interests shall not be the 
rule but an exception. Sections 101 and 92 
are in a Sense complementary sections and 
that was probably the reason why they 
were both made retrospective. It has been 
brought to our notice that Act XX of 1929 
was not brought into operation until April 1, 
1930, though it had received the assent of 
the Governor-General in Council on 
October 1, 1929, and was promulgated for 
general information on October 12, 1929. 


(14) A IR 1940 Bom. 90; 187 Ind. Oas. 27; 41 
ee LR 1310; ILR (1940) Bom. 50; 12 R B 
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Thus, there was sufficient time for intend- 
ing suitors to institute their suits before 
April 1, 1930, if they did not want the new 
provisions of the Act other than those 
specifically mentioned in s. 63 to affect 
anything done before that date. In Queen 
v. Leeds and Bradford Ry. Co. (15). Lord 
Campbell dealing with 11 and 12 Vict., 
Ohap. XLIII observed as follows : 


“If the Act had come into operation immediately 
after the time of its being passed, the hardship would 
have been so great that we might have inferred an 
intention, on the part of the Legislature, not to 
giveit aretrospective operation; but when we see 
that it containsa provision suspending its operation 
for six weeks, that must be taken as an intimation 
that the Legislature has provided that as the period 
of time within which proceedings respecting antece- 
dent damages “or injuries might be taken before the 
proper tribunal...........a certain time was allowed 

efore the Act wasto come into operation and that 
removes the difficulty.” 


The principle laid down by Lord Camp- 
bell bas been applied in this country by 
Mookerjee, J., in Manjhoori Bibi v. Akel 
Mahmud (16) and by Sir Lawrence Jenkins 
in Gopeshwar Pal v. Jiban Chandra (17), 
and this Court has also adopted it in Reyasat 
Sheikh v.Gopi Nath (18) and Biranchi Singh 
v. Nand Kumar (19). I donot see why the 
principle should . be applicable only to 
cases where there has been a change in 
the law of limitation and not apply to 
other cases where vested rights have been 
affected by the new legislation. But, it is 
not necessary at all to resort to this princi» 
ple in the present case, as, in my opinion, 
the language of s. 63 and the scheme of 
the Amending Act show that s 92 and 
many of the other sections not spacifically 
included therein were intended to have 
retrospective operation. A few of the sec- 
tions have either made only verbal changes 
in the old Act or deleted some of the old 
provisions already covered by the new 
amendments and so no question of their 
retrospective operation really arises. 

Our attention has been drawn to the 
decision of the House of Lords in James 
Gardner v. Edward A. Lucas (20) which 
has been greatly relied upon by the Ran- 
goon and Madras High Courts in Bank of ` 


Chettinad Ltd. v. Maung Aye (9) and 
(15) (1852) 21 LJ s) M O193;16 Jur. 817. . 
Py ha 17 O W N 889; 19 Ind. Oas. 793; 17 O L J 


(17) 41 O 1125; 24 Ind. Cas. 37; A I R 1914 Oal. 
€06; 180 W N 804;190 L J 549(F B). 

(18) 1988 P W N 975; 189 Ind. Oas. 414; 20 PL 
T 38; A I R 1939 Pat. 122; 5BR398: 11RP 510 
18 Pat. 1. 

(19) 1939 P W N 108; 183 Ind. Cas. 212,3A I R 
1939 Pat. 282; 18 Pat. 355; 20P LT 139; 5B R 902; 
12 RP 116. 

(20) (1878) A O 582. 
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Srinivasulu Natdu v.Damodaraswami Naidu 
(21) respectively. One of the questions 
which arose in that case was whether an 
agreement for a lease which was not in 
proper form according to the old law of 
Scotland could be given effect to in view 
of the Conveyancing ‘Scotland: Act, 1874 
which had dispensed with several require- 
ments as to form. The answer to this ques- 
tion depended on whether s, 39 of that Act 
was retrospective in operation so as to 
govern the agreement which had been exes 
cuted prior to the commencement of the 
Act. Lord Oairns, on examination of the 
Statute of 1874, found that with regard to 
some of the sections, there was a clear 
statement that they shall apply only to 
instruments written after the passing of the 
Act; and with regard to other sections, 
there was an equally clear statement that 
those sections shall apply to things done 
both before and after the passing of the Act. 
There was a third class of cases of which 
s. 39 was an example, in regard to which 
the Act contained no clear and explicit 
statement as to whether it was to be retro 
spective or merely to be prospective. Lord 
Cairns pointed out that having regard to 
the provisions of the Act the effect of hold- 
ing s. 39 to be retrospective would have 
been to make those documents valid which 
under the law as it stood at the time they 
were executed had no validity at all, His 
observations as to these documents were as 
follows : i 

“They were not things which were voidable, or 
things as to which there could be any question ; 
they were absolutely removed out of nature, as it 
were, just as much as if the paper on which they 
were written never had been in existence. They 
did not require therefore to be struck outor to be 
sentenced to condemnation; they were things which, 
for the purpose of title, or any property or persons 


they might affect, were as though they never had 
been written.” 

The other noble Lords expressed the 
game view in different words and they all 
came to the conclusion thats. 39 was not 
retrospective. Lord Hatherley, in dealing 
with an argument which was advanced to 
show that the Act was retrospective observed 
as follows : 

SI think Mr. Benjamin pointed out one clause 
which said that it should not have any effect upon 
any matter anterior to the passing of the Act. I 
ean only say in the language of conveyancing, it 
was ex majore cautela that that should be put in, I 
do not think we could found any inference upon 
that, but that we should rather be led to expect 
the same phraseology employed in the particular 
clause in question, were such meaning sought to 
be conveyed.’’ 


(21) A IR 1938Mad. 779; 182 Ind. Oas. 937; (1938) 
M W N 708; 12 R M175. 
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. Lord O'Hagan pointed out the dangerous 
consequences of giving retrospective operas 
tion to the section in these words; 

«A man who, on the faith of the construction... 
had advanced a largesum of money ona purchase 
would if the view of the appellants were adopted, 
bs deprived of all his outlay. An beir or next of 
kin, who for a number of years had possessed pro- 
perty in the assurance that the law of the land had 
given it tohim and would protect him in il, might 
find himself all at once deprived of that property 
by an ex post facto decision, and his family are 
beggared by a construction of which nobody per- 
haps had ever thought before.” 

He then proceeded to observe as follows : 

‘With such consequences staring us in the face, 
we are required to give a retrospective meaning to 
this Act of Parliament: and this, I repeat, although 
we have not only no express words capable of such 
a meaning, but we have in the Act of Parliament 
itself, in one of tts sections, @ clear declaration 
that, save where otherwise expressed, tt shall be of 
future operation; and then we have the Act potnt- 
ing out in express words the circumstances in which 
it was intended to be retrospective. 

These italicised words will show that 
there is a marked difference between the 
Conveyancing (Scotland) Act of 1874 and 
the Act with which we are now dealing. In 
the Act of Scotland as was noticed by Lord 
Hatherley no exprees words were used to 
make s. 39 retrospective while such words 
bad been used with regard to certain other 
sections. In tha present Act, none of the 
sections has been expressly made retro- 
spective. Here, we find a clear cut division 
of the Act into two parts, one consisting of 
sections which are not to be retrospective 
in any case pending or future, and another 
consisting of other sections, which are not 
to be retrospective only in pending cases. 
It is true that there was a saving clause io 
the Act of Scotland also to the effect that 
nothing in the Act would affect pending 
actions, but that clause had a different 
significance when read with the other 
sections many of which contained within 
themselves words showing whether they 
were to be retrospective or to be merely 
prospective, The learned Advocate for the 
appellant has put forward two further argu- 
ments to show that the sections other than 
the 22 sections specified in the Act are not 
retrospective. One of these arguments re- 
lates tos. 92 and the other tos. 53-A. As 
tos, 92, itis contended that inasmuch BS 
it expressly refers tos. 91, walch Is not 
retrcspective, it must also be held to be not 
retrospective, There is however a very 
simple answer to this argument. — The only 
reference to 8.91 to be found in s,92 is 
in these words : 

“Any of the persons referred to in s. 91, etc. shall 
have, so far as regards redemption, foreclosure or 
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gagee whose mortgage heredeems may have against 
the mortgagor or any other mortgagee.” 


It is obvious that s. 91, has been referred 
to in this section merely fo avoid repetition 
and the reference is of no greater conse- 
quence than a reference to a section con- 
taining definition of certain words and 
phrases. Such a reference can raise no such 
presumption as the learned Advocate asks 
us to raise. The argument with regard to 
s. 53-A wasa twofold cne. It was pointed 
cut firstly that Act XXI of 1929, which was 
an Act passed to supplement the T. P. 
(Amendment) Act of 1929, has made two 
notable changes, one inthe Specifice Relief 
Act and another in the Regis. Act. In 
the Specific Relief Act a new s. 27-A has 
been inserted which provides that where 
a contract to lease immovable property is 
made in writing signed by the parties 
thereto or on their behalf, either party may, 
notwithstanding that the contract, though 
required to be registered, has not been 
registered, sue the other where there has 
been part performance of the contract ex- 
cept in certain cases specified in the sec- 
tion. The Act expressly provides that this 
provision will apply to contracts entered 
into after April 1, 1930. Section 10 of the 
Act has made an important amendment in 
the Regis. Act by adding the following 
proviso : 

“Provided that an unregistered document affecting 
immovable property and required by this Act or 
the T. P. Act, 1882, to be registered may be receiv- 
ed as evidence of'a contract in a suit for specific 
performance under Chap. II of the Specific Relief 
Act, 1877 or as evidence of part performance of a 
contract for the purpose of s. 53-A, T. P. Act, 1882, 


or as evidence of any collateral transaction not re- 
quired to beeffected by registered instrument,” 


As the effect of s. 15, Act XXI of 1929, 
is to render the Act prospective where it 
affects rights already acquired, it is con- 
tended that s. 53-A also could not have 
been intended io be retrospective, because 
otherwise the three supplementary sections 
cannct be worked together. Speaking for 
myself, I find no inconsistancy whatsoever 
in the view that s. 53-A, T. P. Act, is 
retrospective, while s. 27-A, Specific Relief 
Act, is not so. Section 27-A, relates only 
toa contract to lease immovable property, 
whereas s. 53-A, deale with contracts for 
transfer of immovable property in general. 
Section 27-A, enables a party to enforce 
a contract of lease which but for the new 
section might nct be enforceable, whereas 
s. 53-A, enables a transferee with an in- 
complete title to use the doctrine of part 
performance as a shield to protect his 
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possession. As has been pointed out by the 
Judicial Committee of the Privy Council in 
Probodh Kumar Das v, Dantamara Tea Co., 
Ltd. (22). 

“Section 53-A, T. P. Act, confers no right of action 
ona transferee in possession under an unregistered 
contract of sale. The right conferred by the section. 
is one available only to a defendant to protect his. 
possession. The section is so framed as to impose a 


statutory bar on the transferor and it confers no ac- 
tive title on the transferee,” 


Section 27-A, Specific Relief Act,. on the 
other hand, confers an active title on the 
lessee, provided that the ‘contract of lease 
was entered into after April 1, 1930. That. 
being so, I do not see how there can be any 
conflict between the two sections, if one of 
them is held to be retrospective and ths 
other to be not retrospective.” There may, 
however, appear at first sight to be some 
difficulty in working together the new 
provisions of s. 49, Regis. Act, and s. 53-A, 
T. P. Act, if itis held that the former is 
not retrospective and that the latter is retro- 
spective. The suggestion made by the 
learned Chief Justice of the Bombay High 
Court in Rustomjzi Dossabhai Billimoria v. 
Bai Moti (14), is that the Legislature has. 
by oversight cmitted to make the new proe» 
viso to 8. 49, Regis. Act. retrospective, but 
I think that there may be another expla- 
nation also. The new provisoto s. 49, relates: 
toa matter of evidence only and there is. 
ample authority for the view that if any 
alteration is made in a rule of evidence, 
the alteration shall be ordinarily deemed to 
be retrospective. Section lo of Act XXI 
of 1929 provides that nothing in the Act 
shall be deemed to affect the validity or 
invalidity, effect or consequence of anything 
done before April 1, 1930, or any right, 
title, obligation or liability already acquired, 
accrued or incurred before such date. This 
section cannot affect the retrospective ope- 
ration of s. 53-A, Act XX of 1929, which 
is a different Act, if that section can others 
wise be heldto be retrospective. Nor does 
it, In my judgment, affect the retrospective 
operation of s, 10 of Act XXI, because s. 10 
merely introduces a change in the rule of 
evidence, 

Section 49, Regis, Act, lays down that 
no document requiring registration shall 
(7) affect any immovable property com- 
prised therein or (ii) be received as evi- 
dence of any transaction affecting such 


(22) 66 I A293; 185 Ind. Oas. 217; AIR 1940 
P O 1; I LR (1940) 1 Cal. 250; (1939) O W N 1075: 
12 RPO 87; BBR16: 70 OL J 48344 OW N 
145; 1939 O LR 739; (1940) 1 ML J 75;51L W 
l; (1940) M W N1;42 Bom LR 199; 42 P L R 156; 
(1940) A L J 226, 
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new Act by adding a new proviso to s. 49 
does not supersede the law of registration, 
nor dces it in any way affect the first part 
of s. 49 which says that no document re- 
quiring registration which is not registered 
shall affect any immovable property com- 
prised therein. The new proviso does not 
say that the person who has an incomplete 
title will acquire a complete title notwith- 
standing the non-registration of his docu- 
ment of title. It merely affects the second 
part of s. 49 which is a pure rule of 
evidence. On general principles therefore, 
such a provision may be retrospective 
specially when it is not covered by the 
words used jn 8.35 of the Act, This view, 
I am glad to know, is supported by the 
decision of Ghose, J., in Srimati Swarna» 
mayee Basu v. Saraju Bala Debi (23) 
which was brought to my notice after I 
kad independently come to the same con- 
clusion as that learned Judge. I do not, 
however, wish to pursue the matter, be- 
cause | think that for the purpose of con- 
struing s. 63 one must confine oneself to 
the language of the particular Act of which 
it is a part and not refer to the provisions 
of any otber Act, 

In my opinion, therefore, s. 92, T. P. 
Act, must be held to be retospective subject 
to certain qualifications, but as the word 
“retrospective” is sometimes used in a loose 
sense, | wish to add a word of explanation. 
A statute may be retrospective in relation 
to a suit, that is to say, it may be applied 
to suits brought before it was passed, or 
in relation to transactions which were en- 
tered into before its commencement, ‘This 
being made clear, I would formulate my 
reply to the question with which we are 
dealing as follows: Section 92 will have 
retrospective operation in regard to tran- 
sactions effected before April 1, 1930 except 
in cases pending on that day and except as 
to rights and liabilities arising before July 1, 
1882 when the T. P. Act came into force, 
This last qualification seems to be neces- 
sary in view of s. 2, T. P. Act, which lays 
down that: 

“Nothing herein contained shall be deemed to 
afiect any right or liability arising out of a legal 
relation constituted before this Act comes into 
force or any relief in respect of any such right or 
liability.” 

The second question which we have to 
answer reads thus: 

“Whether a subsequent mortgagee, who pays up 
and redeems the earlier mortgages asa part of 
the covenant in his mortgage, is entitled to claim 


subrogation so asto give him the right to enforce 
(23) 43 O W N 956. 
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the righis of the earlier mortgagees as a plaintiff 
in. an action or whether he can use the earlier 
mortgages ase shieldonly irrespective of the fact 
that the properties mortgaged-to him are different 
from the properties covered by the earlier mort- 
gages so redeemed.” 


As this question is to be answered with 
reference to the present law, there is no 
difficulty in answering it, Before s. 92 
was enacted, subrogation was nowhere 
defined in the T. P. Act. The new section, 
however explains the meaning of this expres- 
sion a8 well as defines the rights of the person 
who may be-subrogated. The first two para- 
graphs of the section run as follows: 

“Any of the persons referred toin s. 91 (other 
than the mortgagor) and any co-mortgagor shall, 
on redeeming property subject to the mortgage, 
have, so far as regards redemption, foreclosure 
or sale of such property, the same rights as the 
mortgagee whcse mortgage he redeems may have 
against the mortgagor or any other mortgagee. 

The right conferred by this section is called 
the right of subrogation, anda peraon acquiring 
the same is said to be subrogated to the rights 
of the mortgagee whose mortgage he redeems.” 

It is clear from these’ two paragraphs 
that the person who is subrogated to the 
position of a prior mortgagee has the same 
rights as that mortgagee. In other words, he 
cannot only use the earlier mortgages asa 
shield but also enforce the rights of the 
earlier mortgagee. If the case however 
fails under para, 3, s. 92 and not under 
para, 1, then all that is necessary is that 
the mortgagor should have agreed by a 
registered agreement that the person ade 
vancing money to him should be subrogated 
to the position of an earlier mortgagee. It 1s 
to be noted that even before s. 92 was ine 
troduced into the T. P, Act the right 
of subrogation was allowed to two classes 
of persons, viZ. (1) persons who having 
a pre-existing interest in the proparty paid 
of a prior charge for the protection of 
their own interest and (2) persons who 
acquired an interest in the property by reason 
of their advancing money tə pay off an 
existing mortgage debt. The law of subroga- 
tion was to be found partly in ss. 74 and 75 
of the old Act and partly in judicial decie 
sions, Section 74 merely enacted that every 
second or subsequent mortgagee on dis- 
charging the next prior mortgage would be 
entitled to all his rights. By reading s. 74 
with s, 75 this rule was extended to all 
cases where a prior mortgage had been dis- 
charged. 


Apart from these sections, however, and 
even before they were enacted, the Courts 
used to allow subrogation to persons other 
than a second or a subsequent mortgagee 
in special cases or principles of equity, 
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‘justice and good conscience. One of those 
cases was where a person acquired an 
‘interest in some property only by reason 
of his advancing money to pay off an 
-existing mortgage debt thereon. The law 
-B0 far as can be gathered from the judicial 
decisions on the subject prior to the enact- 
ment of s. 92 was briefly this: Ifa person 
-advanced money for the purpose of paying 
off a mortgage and took a mortgage or sale, 
ordinarily the mortgage which was paid 
off was deemed to be discharged, because 
money received in consideration of a mort- 
. gage or sale of property was the property of 
the mortgagor or the vendor though the 
hand which paid the money was the hand 
of the vendee or the mortgagee, But on this 
general rule was engrafted an important 
‘exception in regard to those cases where 
there was an implied or express agreement 
between the mortgagor and the person 
who advanced money to him for payment 
of an earlier mortgage that the mortgage 
which is paid off would be kept alive for 
the benefit of the latter. In such cases 
the practice in England was that the pur- 
chaser or mortgagee who advanced the 
money to pay off an earlier mortgage had 
lt assigned toa trustee for himself or had 
a declaration inserted in the deed that the 
charge should be treated as kept alive for 
the purpose of protecting him against any 
incumbrances. But as was pointed cut by 
the Judicial Committee : 

“In India the art of conveyancing has been and 
is of a very simple character and so a formal 


transfer ofa mostgage is seldom made and intention 
to keep it alive also seldom formally expressed.” 

In view of this fact the Judicial Come 
mitte held in Gokaldass Gopaldas v. Purane 
-mal Premsukdas (24), that we must look to 
the intenticn of the person who paid off 
the earlier mortgage and if he intended 
to keep it alive for his own benefit, it must 
be treated as having been kept alive. In 
that case Sir Richard Couch observed as 
follows : 

“The obvious question to ask in the interest of 
justice, equity and good conscience is, what was 
the intention of the party paying off the charge? 
He had a right to extinguish it and a right to keep 
it alive. What was his intention? If there is no 
express evidence of it, what intention should be 
-ascribed ta him? In the familiar instance of a 
‘tenant for life paying off a charge upon the inherit- 
ance, he is assumed, in the absence of evidence to 
the contrary, to have intended to keep the charge 
alive. It cannot signify whether the division of 
interest in the property is by way of successive 
charges. In each case it may be for the advantage 
of the owner of a partial interest to keep on foot a 
-charge upon the corpus which he has paid.” 

The same view was expressed by the 

{24) 10 O 1035. 
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Judicial Committee in Dinobandhu Shaw 
Chowdhury v. Jogmaya Dast (12) and 
Mahomed Ibrahim Hussain Khan vy. 
Ambika Pershad Singh (13). In Dinoban- 
dhu Shaw Chowdhury v. Jogmaya Dasi (12) 
one Mustafi had advanced a sum of 
Rs, 40,000 for the purpose of discharging 
two prior mortgages which were discharged 
and a question arose as to whether the 
mortgage jnfavour of Mustafi had priority 
over an attachment of property which had 
come into effect before,the date of the 
mortgage. Their Lordships of the Privy 
Council held that in the circumstances the 
intention of the parties was that the earlier 
mortgages should not be extinguished by 
merely being paid off but werg to be kept 
alive for the benefit of the respondent. 
Lord Lindley after referring to the decisions 
in Mohesh Lal v. Bawan Das (25) and 
Gokaldass Gopaldas v. Puranmal Premsuk- 
das (24), stated that the effect of these 
decisions was that when the owner of an 
estate pays charges on the estate which he 
is not personally liable to pay, the question 
whether those charges are to be considered 
as extinguished or kept alive for his benefit 
isa simple question of intention and the 
intention may be found in the circum- 
stances attending the transaction or may 
be presumed from a consideration of the 
fact whether it is or is not for his benefit 
that the charge should be kept on foot. 
He then observed as follows : 

“Here the mortgagor was paying off his own 
debt, but he was doing so for the benefit of 
Mustafi and in performance of the agreement with 
him.” 

In Mahomed Ibrahim Hussain Khan v. 
Ambika Pershad Singh (13), there was a 
mortgage in favour of one Alfan effected 
on February 17, 1838, for the purpcse of 
discharging a zarpeshgi debt dated Novem- 
ber 20, 1874. Their Lordships after referre 
ing to the facts of that case observed as 
follows : 

“The Ra. 12,000 lent by Met. Alfan were in ac- 
cordance with the agreement between Mat. Alfan 
and Kishan Kumar Singh, applied in paying off the 
garpeshgi debt, that on payment of that debt the 
zarpeshgt dead of November 20, 1874, was handed 
over to Mst. Alfan and that Mst. Alfan when she 
lent her Rs. 12,000 intended to keep alive for her 


benefit and protection the charge which had been 
created by the zarpeshgt deed of November 20, 1874.” 


As J have already stated in Gurdev Singh 
v. Chandrika Singh (11) Mookerjee, J, re- 
ferred to this class of subrogation as con- 
ventional subrogation, that is to say, subro- 
gation arising out of an agreement whe- 


(25) 9 O 961; 10 I A 62; 13 O L R 221; 4 Sar. 424; 
7 Ind. Jur. 382 (P O). 
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ther express or implied. Thus, the Oourts 
“in India recognized couventicnal subroga- 
tion even before s. 92 or 8. 74 was enacted, 
and s. 92 has merely crystallized the law 
on the subject with this difference only, 
that now subrogation will not be granted 
unless the mortgagor has by registered in- 
strument agreed that the person who has 
- advanced money to him with which the 
‘mortgage has been redeemed shall be subrce 
gated to the rights of the mortgagee whose 
mortgage has been redeemed, 

The next question which may be cone 
sidered is whether under the old law a per- 
‘son who was subrogated could enforce as a 
plaintiff the rights of the earlier mortgagee 
‘or he could use it as a shield only. A careful 
- examination of the authorities on the sub- 
ject will show that the law in this respect 
-was the same as we find embodied ins. 92 
now. lam fortified in this view by several 


authoritative decisions and I shall first refer - 


to Gopi Narain v. Bansidhar (26) the fact 
whereof were these: On July 20, 1899 one 
Fateh Chand executed a mortgage on Con- 
ditional sale in favour of Bansidhar and 
Kunj Behari Lal. A few months later 
Fateh Ohand executed a second mortgage 
in favour of Anant Ram and Bansidhar, 
Anant Ram sold his half share of Gaya 
Prasad with the result that Bansidhar and 
Gaya Prasad became the second mortgagees. 
In 1893 two suits were brought by the first 
and the second mortgagees respectively for 
foreclosure on both the mortgages and these 
‘suits were decreed on January 3, 1896 which 
was within the period fixed for redemption. 
Gaya Prasad paid into Court the decretal 
amount under the first mortgage and there- 
after made an application that the decree 
- for foreclosure of the mortgaged property 
may be prepared in his favour, This ap- 
plication was dismissed on the ground that 
the proper remedy for Gaya Prasad was to 
institute a suit. Gaya Prasad then instituted 
a suit which was dismissed by the High 
Court on the ground that the suit was mis- 
conceived and his proper remedy was to 
apply in the execution department for an 
order of foreclosure. The Judicial Committee 
reversed this decision and held that Gaya 
Prasad was entitled to maintain the suit. 
In the whole of this proceeding it .was not 
questioned that Gaya Prasad by reason of 
having paid off the prior mortgagee acquired 
the same rights as those of the prior mort- 
gagee and could enforce that right. 


(26) 27 A 325; 32 IA 123; 2A L J 336; 8 Sar, 799; 
; OLJ173; 7 Bom. L R427; 9 OW N 577; 15ML 
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In Dinobandhu Shaw Chowdhury v. 
Jogmaya Dasi (12) to which refereace has 
already been made the facts were these: In 
1891 certain property which was subject to 
two mortgages was attached by the Sheriff 
of Calcutta at the instance of a creditor, At 
the time of the attachment the mortgagor 
was Making arrangements with one Mustafi 
for an advance to enable him to pay off the 
two mortgages and this arrangement was 
duly carried out in October 1691. The re- 
sult was that the old mortgages were paid 
off and the properties comprised in them 
were re-conveyed tothe mortgagor and the 
deeds by which they were re-conveyed were 
made over.by him to Mustafi and he execut- 
ed a mortgage bond in favour of the latter. 
In July 1892 part of the property mortgag- 
ed was sold under execution to Dinobandhu 
who claimed tobe entitled to the property 
bought free from encumbrance. There- 
upon, Mustafi having died, his widow 
brought a suit claiming a lien over the full 
amount of the mortgage bond. This claim 
was upheld and it was held that though 
the mortgagor had paid off his own debts 
out of the money received from Mustafi, he 
had done so for the benefit of the latter 
and in performance ofthe agreement with 
him. Mustafi was thus allowed to enforce 
his charge upon the property. What is to 
be noted is that Mustafidid not merely 
use his right to subrogation as a shield, but 
he was allowed to enforce it by means of a 
suit, 

In Mahomed Ibrahim Hussain Khan 
y. Ambika Pershad Singh (13), it was ree 
cognized that the right of subrogation 
acquired by Mst. Alfan on payment of the 
zarpeshgi debt of November 1874 could be 
enforced by means ofa suit, but as the 
suit had been brought after the right of 
the prior mortgagee to enforce his morigage 
had been barred it could not succeed, 
This case also confirms the view that the 
right of subrogation could be enforced even 
under the old law. In Udhister Singh v. 
Kausilla (27) a suit was brought by a puisne 
mortgagee and a preliminary decree was 
passed in that suit. The plaintiff was given 
the right to redeem a prior mortgage 
covering the mortgaged property as well as 
other property. The preliminary decree, 
however, did not specify this property as the 
property to which the mortgagee plaintiffs 
were entitled'in the event of non-payment. 
The plaintifi-mortgagees having paid off a 
prior mortgage it was held that they were 


l (27) 38 A 398; 34 Ind. Cas. 79; A IR 1917 All. 
443, 
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entitled, notwithstanding this omission, to 
final decree for sale of the property com- 
prised in both mortgages. In this case 
strictly speaking the question as to whether 
the subrogee could enforce his right by 
means of a suit or use it as a shield did 
not directly arise, but it does not seem to 
have been questioned throughout the proe 
ceeding that his right could be enforced. 

Other cases cited on the subject were Moe 
hamed Tabarak Ali Khan v. Dalip Narain 
Singh (28) and Kamalapati Devi v. Jagesh- 
war Dayal (29), but I think that I have 
said enough to show that a person who 
is subrogated to the position of a prior 
mortgagee has all the rights of*that morte 
gagee including the right of enforcing tke 
mortgage. Section 74 of the old Act, 
though it contained only an incomplete states 
ment of the law of subrogation, makes this 
Clear and the expression “subrogation” 
itself means the substitution of one credie 
tor for another by operation oflaw, In my 
opinion, therefore the answer to the second 
question should be that a person who is 
subrogated is entitled to enforce the prior 
mortgage, in respect of which he acquires a 
right of subrogation, as well as use it as a 
shield. It may be that in most cases he 
will be satisfied with using it asa shield 
only but the right to enforce it is there and 
can be exercised when necessary. 


Dhavle, J.—I have had the advantage of 
reading the judgments prepared by Fazi 
Ali and Manohar Lall, JJ. Section 63, is a 
saving clause, and if there had been no 
Saving clause atall, none of the provisions 
of Act XX of 1929, so far as they purport 
to affect the acquisition of rights would 
have been held applicable to rights ac- 
quired before the passing of the Act, What 
the saving clause does in form’ is to limit 
what may be called the retrospective 
Operation of the new provisions. The first 
part of s. 63, is restricted to the 22 sections 
specified in it, and provides that no rights 
already acquired will be affected by the provi» 
sions of this group of sections. It is important 
to notice that in this part the question of 
whether the saving is to extend to future 
litigation or is to be confined to pending liti- 
gation is not raised. In the second part 
of the section it is provided that the other 
sections shall not affect (to put it Very 
briefly) pending litigation. The non-saving 
of past transactions as regards future 

(28) 3 P LT 255; 98 Ind. Cas, 968; AIR 1927 
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(29) 1939 P W N 8; 183 Ind. Cas. 400; A IR 1939 
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litigation in relation to these other sections. . 
does contrast not only with the saving in 
the first part of the section but also with 
that in the second part ; and the third part 
of the section merely puts these two savings 
together. It seems to me that in the very 
nature of things these savings cannot run 
into each other; that for instance, no ques- 
tion could arise whether the right of sub- 
rogation now mentioned in s. 92, could in 
any event be affected by any of the 22 
sections specified in part l of s. 63. Being 
expressed in somewhat’ general terms the 
section is undoubtedly not very easy to 
follow, but I find it a little difficult to agree 
in the view expressed in Lucknow and 
suggested in other places, that the three 
parts of the section are not logically arrang- 
ed. My learned brother Fazl Ali, J. has 
not only examined the structure of the 
section very closely but also dealt in de- 
tail with the position under the old T. P. 
Act and the csse-law as we find it at the 
time of the passing of the Amendment 
Act XX of 1829, I do not think it neces- 
sary to develop that point over again, but 
consider if sufficient to express my entire 
agreement with Faz] Ali, J., as regards 
both the points referred to this Full Bench. 


Manohar Lall, J.—I regret that I have 
the misfortune to differ from the views 
expressed by Fazl Ali, J., upon the second 
question which invites a decision as to 
whether the provisions of s. 92 of the 
amended T, P. Act are retrospective, It is 
unnecessary to state the facts of the pres 
sent case because the question which re- 
quires to be answered is an abstract ques- 
tion of Jaw wholly independent of the facts. 
It should be stated at the outset that the 
word retrospective is inappropriate and the 
question is not whether the section is ret- 
rospective. Retrospective operation is one 
matter, interference with existing rights is 
another. Ifan Act provides that as at a 
past date the law shall be taken to have 
been that which it was not, that Act I 
understand to be retrospective, See the 
observations of Buckly, L. J., in West v. 
Gwynne (30), at pe 11. The illustration at 
p. 12 makes the distinction clear : 

“Take the case of a contract to pay money upon the 
event of a wager, or the case of an insurance 
against arisk which an Act subsequently declares 
to be one in respect of which the assured shall not 
have an insurable interest. In such a case, if the 
event has happend before the Act is passed, so that 


atthe moment when the Act comes into operation a 
debt exists, an investigation whether the transaction is 


(30) (1911) 2 Ch. D 1 (11, 12); £0 LJ Oh, 578; 104 L 
T 759; 55S J 519; 27 T L R 444. 
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struck at by the Act involves an investigation whether 
7 theʻAct is retrospective. Such was the point which 
arose in Moon v. Durden (31) and Knight v. Lee (82). 
But if at the date of the passing of the Act the event 
has not happened then the operation of the Act in 
‘forbidding the subsequent coming into existence of 
a debt is not a retrospective operation, but is an 
interference with existing rights in that it destroys 
A's right in an event to become a creditor of B.” 


The question to be decided here is whe- 
ther the third part ofthe provisions embo- 
died in s. 92, which confer the right of 
‘subrogation on a person who has advanced 
to a mortgagor money with which the 
mortgage has been ‘redeemed provided there 
is an agreement by a registered instrument 
is addressed to the case of all agreements 
or only of some, namely, those agreements 
embodied in documents registered after the 
passing of the Act on April 1, 1930. The 
question therefore is as to the ambit and 
the scope of the Act and not as to the date 
from which the new law as enacted by the 
Actis to be taken to have been the law. 
Numerous authorities have followed the 
dicta of eminent Judges in England who 
have laid down the principles that should be 
kept in view by the Courts when they are 
called upon to construe a statute which 
professedly alters the law affecting the rights 
of the litigants. These cases are quoted 
in the judgment of Roberts, O. J., in the 
Full Bench case reported in Bank of 
Chettinad Ltd. v. Maung Aye (9) and establish 
the canons of construction which I ventured 
to point out in the case dealing with the 
applicability of s. 53-A of the amended 
T, P. Act in Jagadamba Prasad v. Anadi 
Nath Roy (2) at p, 493*. In every case the 
Court is required to find out the intention 
of the Legislature as expressed by the words 
deliberately and carefully adopted by it. 
In many cases it willbe a useful guide to 
see the state of law which existed before 
the amendment was introduced and then to 
see if the amending Acthas taken away the 
Tights which existed in a litigant before the 
Act was rassed or, a8 it is sometimes ex- 
‘pressed, whether the act, legal at the time 
of doing it,has been rendered unlawful by 
‘the new enactment, always keeping in 
mind that as a matter of principle an Act 
is not without sufficient reason taken to 
be retrcspective because there is a presump- 
tion that it speaks only as to the future, 
It is common ground that a person who had 
advanceedibefore the passing of the amend- 
ing Act toa mortgagor money with which 

ER q 848) 2 Ex, 22; 12 Jur. 138. 
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the mortgage has been redeemed was under 
the old law subrogated to the rights of 
the mortgagee whose mortgage has been 
redeemed even though the mortgagor had 
not agreed by a registered instrument that 
such person shall be so subrogated provid- 
ed the Courts could infer such an agreement 
upon the facts of the case in circumstances 
which are amply illustrated by the decisions 
of their Lordships of the Judicial Committee 
reported in Mohesh Lal v. Bawan Das (25) 
and Mahomed Ibrahim Hussain Khan V. 
Ambika Pershad Singh (18). The question 
to be determined is whether such a person 
who has advanced money to the mortgagor 
before April 1, 1930 under circumstances 
which secured to him the right of subroga- 
tion is to be debarred from exercising that 
right by reason of the fact that he has not 
taken the precaution of having an agrees 
ment with the mortgagor by a registered 
instrument, which precaution was unknown 
to him and which is being introduced for 
the first time by s. 47 of Act XX of 1929 
which received the assent of the Governors 
General on October 1, 1929 but came into 
force on April 1, 1930. The difficulty 
which has arisen in the applicability of 
this section to transaction which took 
place before April 1,1930 arises from 
the demonstrably ambiguous words used by 
the Legislature in s.63 of the Amending 
Act. By tkat section the provisions of the 
Amending Act contained in tke 22 enumerat- 
ed sections are expressly declared not to 
affect the terms crincidents of any transfer 
of property, or the validity, invalidity, effect 
or consequences of anything already done, 
orany right, title, obligation or lability 
already acquired, accrued or incurred before 
April 1, 1980 nor any remedy or proceeding 
in respect of such right, title, obligation or 
liability. Then reference is made to the 
other provisions of the Amending Act and 


it is provided that 
“nothing in any other provision of this Act shall 


render invalid or in any way affect anything 


already done before the first day of April 1930 in 
any proceeding pending in a Court on that date.” 


The intention and meaning of the Legis- 
lature up to this place is clear, namely that 
the provisions of the 22 sections shall not 
affect what has happened before April 1, 1930 
and that the provisions of the other part 
of the Act shall not affect anything already 
done in any proceeding pending on 
that date, But it will be noticed that nothing 
is stated as to whether the other provisions 
of this Act shall apply so as te affect the 
validity of anything already done or the 
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right, title and obligation alread y acquired 
before such date, It is, however, suggested 
that the Oourt must necessarily draw an 
Inference that the Legislature intended 
that the other provisions of this Act shall 
operate so as to affect everything which 
has not been brought before a Court in any 
proceeding pending on April 1, 1930, Then 
follows the concluding portion of s. 63 which 
enacts that 

“any such remedy and any such proceeding as is 
herein referred to may be enforced, instituted or con- 


tinued, as the case may be, as if this Act had not been 
passed.” 


It is argued that it is unreasonable to 
think that the Legislature took the trouble 
of expressing itself in such an. elaborate 
way ifits intention was not that the pro- 
visions of the sections other than the 
22 sections enumerated in the opening 
words of s.63 were to apply to all trans- 
actions effected before April 1, 1830, un- 
less these have been made the subject of any 
prcceeding pending on that date. There- 
fore, in some reported cases the learned 
Judges, feeling the apparent difficulty in 
construing the concluding portions of this 
section, have altempted to re-cast the 
section by transposing the words that fol- 
low from the second line of subecl. (d); 
for instance see Kundanlal v. Faqir Bakhsh 
(10). Butia my opinion, this mode of the 
construction of a statute ia novel and with 
respect it is not permissible to the 
Courts todo so. If the Legislature has taken 
the trouble to enact the section in an ela- 
borate way it must be assumed to have 
also taken tbe trouble to express its mean- 
ing in and by the words which it has chosen 
to put in the section. 


The critical question to consider is what 
is the meaning of the words “any such 
remedy and any such proceeding as is 
herein referred to.” It seems to me that 
the words are capable of one meaning only. 
The word “such” necessarily implies that 
the remedy and proceeding referred to has 
been already dealt with. Proceeding there- 
fore from the concluding words of this 
section I lcok above and find that in sub- 
cl. (d) the words used are “any remedy or 
proceeding in respect of euch right, title, 
obligation cr liability." Here again, the 
word “such” is used and therefore I have to 
\cok above for seeing the right, title, obli- 
gation or liability which is referred to and 
I find that the right, title, obligation or 
liability is expressly mentioned just above 
in sub-cl. (c), that is to say, “any right, 
litle, obligaticn or liability already acquired, 
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accrued or incurred before such date.” It. 
seems to me therefore on a pure grame 
matical and plain reading of the section 
that the words of s. 63 are a positive 
direction to the Courts that any remedy 
and any proceeding in respect of any right, 
title, obligation or liability already acquired 
accrued or incurred before April 1, 1930: 
may be enforced, instituted or continued, 
as the case may be, as if this Act had 
not been passed, I see no difficulty in so- 
understanding the section because this 
satisfies the requirements of the ordinary 
rules of construing a statute and also 
avoid the shocking of one’s sense of justice: 
if it was not held that the act of payment 
to a mortgagor which was legal at the 
time of doing itin such cireumstancee as. 
gave the right of subrogation to the creditor 
is still kept lawful. It may be observed 
that the last line of this section is “as if 
this Act had not been passed” and not as 
if the 22 sections enumerated in the opene 
ing paragraph of s. 63 had not been passed. 
I therefore find myself in agreement with. 
the views expressed by the learned J udges 
of the Rangoon High Court and in parti- 
cular I agree respectfully with the obser- 
vations of Dunkley, J., where he arrives at 
the same conclusion in these words : 

“There is no justification whatever for holding: 
that in this sentence the expression “such remedy” 
means and includes only a remedy in a pending pro- 
ceeding. Consequently, the conclusion would appear 
to be that s. 63 specifically provides that no pro- 
vision of Act XX of 1929 shall affect vested rights 
which were acquired or accrued before April 1, 1930”. 


Let me read s. 63 by using the word 
“subrogation,” with which we are concerned 
at the relevant places, The section would 
read thus: “Nothing in any of the follow- 
ing provisions of this Act (namely the 
22 sections) shall be deemed in any way to 
affect any right of subrogation already ac» 
quired or accrued before April 1, 1930 
or any remedy or proceeding in respect of 
such right of subrogation and nothing in 
any other provisions of this Act shall 
render invalid orin any way affect any- 
thing already done before April 1, 1930 
in aby preceeding pending in a Oourt on 
that date and any remedy of subrogation 
may be enforced, instituted cr continued as 
if this Act had not been passed.” I do not 
see any diffiulty inso reading the section, 
This is at least one plain reading of the sec- 
tion and if the Legislature chooses to employ 
ambiguous words the Coruts will refuse to 
give a construction which would interfere 
with the existing rights. An instructive 
case is reported in Mohamed Abdus . 
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Samad v, Kurban Hussain (33). In that 
case the suit was brought by the heirs of 
Imtiaz Fatima to recover certain villages 
which were in her possession when ske 
died in December 1891, She was the 
surviving widow of one Murtaza Bakhsh, 
who died in 1863. The defence to the 
action was that as provided by Act I of 
1869 which came into operation in January 
of that year the name of Murtaza Bakhsh 
was entered in certain lists as required by 
that section and by virtue of s. 10 of the 
Act the Courts were compelled to regard 
such lists as conclusive evidence that the 
persons named therein were talugdars or 
grantees within the meaning of the Act 
and therefore it was contended that as 
s. 10 provides that the Court shall take 
judicial notice of these lists and shall re- 
gard them as conclusive evidence that the 
persons therein named are such talugdars, 
it must be held that on the death of Murtaza 
Bakbsh the estate vested in the widows for 
life and on the death of the surviving 
widow, namely Imtiaz Fatima, the defend- 
ants as the next heirs of her husband 
were entitled to succeed. Lord Lindley 
in dealing with this contention while 
delivering the judgment of the Board 
observed as follows: 

“The whole case turns onthe entry of Murtaza 
Bakhsh’s name in two of the lists ordered to be 
made by the Act of 1869. Section 10 ofthe Act 
compels the Courts to regard such lists as conclusive 
evidence that the persons named therein are taluq- 
dars or grantees within the meaning of the Act. 
When the lists referred to arelooked at, it will be 
found that there are six lists: see s. 8. Murtaza 
Bakhsh's name is in the first and third. The 
entries, therefore, by ss. 8 and 10 are conclusive 
evidence (1) that he is to be considered as having 
been a taluqdar within the meaning of the Act; 
see ss. 2. f, List 1 and (2) that he was a taluqdar 
to whom a sanad had been made declaring that 
the succession tothe estates comprised in it should 
be regulated by the rule of primogeniture: see 
ss. 2, 8, List 3. 

These enactments are clear and peremptory, and 
would be decisive if they applied te this case. 
It is not, however, in accordance with sound prin- 
ciples of interpreting statutes to give them a re- 
trospective effect. The Court cannot construe ss, 8 
and 10 so as to deprive the successors of the estates 
of a person who had died before those sections 
came into operation of rights which they acquired 
on his death.” 


It may be useful to consider the language 
ofs. 92 itself and find out if tke terms of 
the section themselves indicate whether 
the Court is bound to construe this section 
so as to make it applicable to transactions 
before April 1, 1930 and thus interfere 
with vested rights. The first part of s, 92 
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refers to s. 91 which is expressly omiited 
from the operation of transacticn before 
April 1, 1930. I agree that it cannot be 
reascnably argued that by reason of this 
fact alone all the provisions of s. 92 should 
be held to have a similar effect but observe 
the true import of the provisions there- 
after, The second clause states that the 
right conferred by this section is called the 
right of subrogation. But there existed 
what was called a conventional right of 
subrcgation in favour of a person if he 
satisfied the requirements laid down by the 
decisions already referred to irrespective 
of the fact whether the mortgagor had 
agreed with that person by a registered 
instrument or not. There was no statutory 
right of subrogation to be found anywhere 
within the four corners of the unamended 
T. P. Act and a restricted kind of right 
is now being inserted for the first time 
by s. 92. ‘The Legislature is therefore 
recognizing a limited right which they 
are conferring by this section. It is rega- 
sonable therefore to assume that . the 
Legislature intended to confine this new 
Tight to events that had happened after 
April 1, 1930. The section does not pro- 
fess to deal with rights which existed 
already before April 1. 1980, It seems to 
me therefore that the language of s. 92 
itself suggests that it cannot apply to 
transactions which had happened before 
April 1, 1930. 

I may at this stage conveniently and 
shortly deal with the arguments which were 
accepted in some cases that where an in- 
terval of time is left between the date of 
the publication of the Act in the Gazette 
and the date on which it comes into force 
it must be assumed that the Act has 
retrospective operation on earlier transac- 
tions because, so it is argued, it was open 
to the litigants to enforce their right of 
action if they so chose before the date upon 
which the Act came into operation, This 
argument has been authoritatively rejected 
in James Gardner v. Edward A Luca (20). 
In that case the instruments which 
had failed in the formalities required by 
the earlier Act would have become valid 
and operative upon property or upon per- 
sons by the passing of the Act of 1874: 
Therefore it was argued that, in the words 
of Lord Cairns: 

“the whole of the subjects of Scotland upon whose 
property the shadow of any instrument which had 
failed in its formalities had fallen before the Act 
paesed, would be subject to have that instrument 
springing into validity and operating upon their 
property or upon their persons unless within the 
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` two or three months to which 
‘the commencement of the Act was two or three 
‘months after the date of the royal assent—they 
instituted an action of declarator to have the instru- 
ment declared invalid,” 

but Lord Oairns repelled the argument 
‘Observing : 

“ The thing might have passed out of their recol- 
lection, it might have been treated years before the 
Act of 1874, had passed as a document which went 
pro non scripta, and yet they might find that under 

‘the ambiguous words of s. 39 the instrument came 
‘again into validity. The proposition only requires 
‘to be stated in that way to show that this is a con- 
struction which your Lordships would not arrive at 
~unless compelled by the strongest and clearest 
words of the statute. It is admitted that the words 
‘are not clear, that they are ambiguous, and if so it 
appears to me that these considerations to which I 
have adverted would at once lead your Lordships 
‘to refuse to adopt that construction which would 
“produce the gross injustice and the gross anomalies 
vto which I have referred.” 

These observations apply a fortiori to 
the present case when it is remembered 
“that the right of subrogation is both an 
offensive and a defensive weapon, that is 
to say, it can be used as a sword or asa 
:Shield. I fail to understand how a person 
-who has aright of subrogation and wants 
to use it as a defence to an action can 
-exercise that right by becoming a plaintiff 
in the action between October 1929 and 
April 1930 because unless a suit is institut- 
-ed by a third person over whom he has no 
„control he cannot exercise the right of subro- 
gation as a defence, I cannot conceive 
that the Legislature would take away the 
-existing rights without saying so in clear, 
‘unambiguous and express terme. I wish to 
draw attention at this place tothe observa- 
‘tions of of Lord O’Hagan at p. 601* in James 
‘Gardner V. Edward A, Lucas (20) where he 
assumed that up to the year 1874, when 
the Act in question was passed, there was 
cabsolutely no validity in the deed and 
proceeded : 

“ Oan we suppose that in that year, no right exist- 
ing, ` as the conditions of a valid execution had 
snot been fulfilled, the Legislature intervened, and 
by equivocal words, without any expression or clear 
intention, and in direct opposition apparently to 
publie policy and private interest, established a 
tight that never before had any existence ? I shall 
not occupy your Lordships’ time by saying again 
what has been already said of the evils resulting 
from such an interpretation and the unreasonable 
consequences attaching to it. A man who, on the 
faith of the construction which, asI think, must 
now be taken to be correct, had advanced a large 
‘gum of money on a purchase would, if the view of 
the appellants were adopted, be deprived of all his 
outlay. An heir or next of kin, who for a number 
-of years had possessed property in the assurrance 
‘that the law of the land had given it to him and 
‘would protect him in it, might find himself all 
-at once deprived of that property by an ez post 


I have referred-— 
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facto decision, and his family are beggared by a 
construction of which nobody perhaps had ever 
thought before, Those are consequences of a very 
serious kind; and although Mr. Benjamin said 
that in a matter of this sort there are no vested 
interests which your Lordships should regard, I 
cannot concur with him. The vested interests are 
those of a man who, acting upon the law as he 
understands if, and as it really turns out to be, 
has advanced his money or changed his position ; 
and it cannot be said that inthese circumstances 
such interests do not deserve protection.” 

Lord Blackburn in concluding his speech 
in that case observed : 

“ My ground for saying thats. 39 is not retros- 
pective is, that if it were xetrospective it would 
have the effect of making that avalid contract 
which, asthe law stood at the time it was executed, 
was not valid at all.” 


Although this case deals with a converse 
Situation, in my opinion, the observations 
of these noble Law Lords whetook part in 
the discussion - are of great assistance in 
supporting me in the conclusion at which I 
have arrived because the construction that 
B. 92 must apply to all past transactions 
would involve the consequence, as was forc- 
ibly pointed out by Lord O'Hagan at p. 601%, 
of depriving the rights which undoubtedly 
existed to a person who on the faith of the 
law which obtained before April I, 1930 
had advanced alarge sum of money to a 
mortgagor by which the mortgage had been 
redeemed under circumstances giving the 
person so advancing the right of subroga- 
tion. Such a person has a vested interest 
because acting upon the law ashe under- 
stood it and as was laid down by the high- 
est judicial tribunal in the Empire he 
advanced the money and changed his posi- 
tion. In these circumstances it must be 
held that such interest deserves protection. 
With such consequences staring in the face 
are we necessarily required to give a retros- 
Ppective meaning to this Act although we 
not only have no express words capable of 
such meaning, but we have in the Act itself 
a clear indication that any right, title, obli- 
gation or liability already acquired, accrued 
or incurred before April 1,1930 shall remain 
as if this Act had not been passed ? These 
words seem to apply toa future judgment 
upon è future instrument brought for judg- 
ment after the passing of the Act. 


As the result of the amendment of the 
T. P, Act- another Act (Act XXI of 1929) was 
passed to supplement the T. P. Amendment 
Act of 1929, This Act received the assent 
of the Governor-General on October 4, 1929, 
that is to say, three days after the Act XX 
of 1829 received the assent of the Governor- 
General ; but the two Acts came into force 


1940 
on the same day, namely April 1, 1930, 


- and therefore it must be taken that the two 


Ca 
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Acts are parts ofthe same enactment. By 
8. ə of Act XXI of 1929, s. 27, Spesific Relief 
Act, 1877 was amended and rights have been 
given to the lessor and the lessee for suing 
the other for specific performance of the 
contract to lease immovable property made 


in writing under certain conditions, but at 


the end of s. 3 itis stated that this section 
applies to contracts to lease executed after 
April 1, 1930. This section was necessary 
because of ihe provisions of s. 53-A which 
ie to be found in s. 16 of Act XX of 1929 
which again is one of the sections not 
enumerated in the cpening clause of s, 63. 
Tke Legislature has therefore itself given 
indication that a suit for specific perform- 
ance of contract fo lease can be brought 
-provided the contract to lease is after 
April 1, 1980 thereby affirming the proposi- 
tion which I have taken pains to establish 
that where rights and obligations have 
already accrued before Apri! 1, 1930, the 
Amending Act of 1929 was not intended to 
interfere therewith. By s. 10 of Act XXI 
of 1929 the provisions of the Regis. Act, 
1908, have also been amended. By sub- 
s. (3), sub-cl. (b) of s. 49, Regis. Act, has 
been amended by inserting a proviso that 
.an unregistered document affecting immov- 
able property and required by the Regis, 
Act orthe T. P. Act, 1882, to be register- 
ed may be received as evidence of a con- 


. tract In a suit for specific performance 


under the Specific Relief Act, or as evi- 
dence of part performance of a contract for 
the purposes of s. 53-A, T. P. Act. Then 
follows s. 15 which expressly provides that 

+“ nothing in this Act shall be deemed to affect the 
terms or incidents of any transfer or disposition of 
property made or effected before April 1, 1930,” 


The succeeding sub-cls, (b), (c), (d} and 
(e) expressly keep intact the validity, iu- 
validity, effect or consequences of anything 
already done or suffered before that date. It 
seems to me Very clear from these provi- 
ions that the operation of s. 53-A cannot 
be extended to those transactions which 
existed before April 1, 1930. It will be 
noticed thatin order to giye a person the 
benefit cf s.53-A he must be able to prove 
the terms of the contract by which any 
person has contracted to transfer for consi. 
deration any immovable property by any 
writing signed by him. Section 49 as it 
stood required such a ecentract to be 
registered and the amendment of s. 44 is by 
the express terms of g.15 of Act XXI of 
1929 not to affect the terms or incidents of 
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any transfer of property mada before April 1, 
1930 with the result that the terms of that 
contract upon which the person wishes to 
fcund the benefit of s. 53-A cannot be 
proved. My brother Wort and myself took 
this view of the operation of s, 53-A in the 
case already referred to, In Ieustomjr 
Dossabhai Billimoria vw. Bai Moti (14) 
Beaumont, C. J. noticed this aspect of the 
matter but anggests that the Legislature has 
made a slip in the drafting of the Amends 
ing Acts, With great respect I do not 
agree with this view. Tae Legislature has 
been careful in so amending the Acts that 
it is mada clear that s. 53-A is not rə» 
trospective. The learned Chief Justica 
observes : 

“ Aa I have pointed out s. 53-A expressly provides 
that in the eontracts referred to in spite of non- 
registration the transferor is debarred from enforc- 
ing his rights. Jf no amendment had bean made 
in the Regis. Act, it ssems to me clear that s. 53-A 
would have overridden s, 49, Regis. Act, in respect 
of contracts falling within the former section. But, 
I suppose from excess of caution the Legislature 
thought it desirable to amend s. 49 and according- 
ly a proviso was added to that section as from 
April 1, 1930, which so far as material enacts that 
an unregistered documant affecting immovable - 
property and required by this Act to be registered 
may be received as evidence of part performance 
of a contract forthe purposes of s. 53-A, T. P. Act, 
1882. Now, that proviso was added by s. 10, Act 
XXI, of 1929, and s. 15 of that Act is expressed in 
terms almost identical with those of s. 63 of Act 


XX, but it applies to the whole Act and not merely to 
enumerated sections”. 


I am unable to agree that ifs. 49, Regis. 
Act, had not bean amanded s. 53-A would 
have overridden s, 48, Regis. Act. The 
Legislature itself did not think so and 
therefore had to amend the Regis. Act. 
The reception of a document embodying 
cOntract in evidence affecting immovable 
property was forbidden by the then Regis. 
Act. The learned Chief Justice then 
proceeds : 

“It is argued that as the transfers in this case 
were made before April 1, 1930 and had not been 
registered they could not be relied upon nor used 
in evidence and that the amendment of a. 49, 
Regis. Act, was expressly given no retrospective 
effect. If that is correct as it seems to me to 
be and if I am right in thinking that s. 53-A, 
T. P. Act, has retrospective effect then there would 
seem to have been a slip in the drafting of the 
Amending Acts, It cannot have been intended to 
make the amendment of the T. P. Act re- 
trospective and to make the consequantial amend- 
ment of the Regis, Act non-retrospective and 
one has to consider which of ths Amending 
Acts represents the true intention of the 
Legislature. It seems to mə that the amendment 
of s. 49, Regis, Act, was only passedez abundante 
cauiela and was not necessary and the fact that 
that amendment was not made retrospective cannot, 
I think, have any great weight in considering 
whether s. 53-A, T, P. Act, is made retrospective." 
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With very great respect, the easy 
solution of the difficulty which presented 
iteelf to the learned Chief Justice was to 
hold that s. 53-A, T. P. Act, was not 
retrospective. If this view had been adopt- 
ed, there was no conflict between the 
two amendments deliberately and necese 
sarily made by the Legislature, In a recent 
decision of tbis Court to which my brother 
Fazi Ali, J. was a party a similar view 
has been taken. That case is reported in 
Kubad Mia v. Guhi Mia (34), and cealt 
with the question as to whether the plaintiff 
could claim specific performance of an agree- 
ment for sale of certain property executed in 
1928. The plaintif had paid a sum of 
Rs, 200 in part payment and had obtained 
possession of the land. He had not paid the 
remaining sum of Rs. 100 though he was 
willing and ready to -doso. In the mean- 
time the defendants had settled the lands 
with the other defendants. It was held by 
Agarwala, J., who first heard the appeal 
that the agreement sought to be specifically 
enforced could not be put into evidence by 
reason of the fact that it had not been regis- 
tered. An appeal was then preferred under 
the Letters: Patent of the Patna High Court. 
His Lordship the Chief Justice in deliver- 
ing the judgment with which Fazl Ali, J. 
agreed, made these observations after quot- 
ing the proviso which has been inserted in 
s. 49 or the Amending Act of 1929: 

There can be no question that if this latter 
proviso applied to this case, the agreement, though 
unregistered, could be adduced in evidence. It 
has however been contended on behalf of the 
respondents that this proviso cannot affect the 
ease by reason of the fact that it only came into 
force jn the year 1930. The proviso was added to 
s. 49, Regis. Act, by s. 10, T. P. Act (Amendment) 
Supplementary Act, 1929; and s. 15 of that Act 
expressly provides that nothing inthe Act shall be 
deemed to affect (b) the validity, invalidity, effect 
or consequences of anything already done or suffered 
before the Act come into force; and s. 1 (2) pro- 
vides that the Act should come into force on 
April 1, 1930. 

The respondents argue that one of the effects 
or consequences of non-registration of the agree- 
ment in question was thatit could not beadduced 
in evidence and such was undoubtedly the case 
until this amending Act was passed. If the 
aniending Act applied to transactions which took 
place before the passing of the Act, then the con- 


sequences of mnon-registration would no longer 
apply. However as the Act is not to affect the 


validity, invalidity, effect or consequences of any- 
thing already done, it is urged that any document 
executed before the Act, which could not be 
adduced in evidence by reason of non-registration, 
is. not affected by the amending Act. On ;behalf 
of the appellant however it is contended that the 
High Court of Allahabad has taken a different 
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view. It is urged that this proviso relates only 
to procedure, and there is no reason why the proviso 
should not be considered to be retrospective. 
Sohan Lal v. Atal Nath (35), a Bench of the Allah- 
abad High Court held that a document executed 
before the Amending Act XXI of 1929 could be 
adduced in evidence after the passing of that Act 
though it had not been registered as required 
by the Regis. Act, at thetime when it was executed. 
The learned Judges stated that the matter was 
one relating to, procedure, and therefore the amend- 
ing Act could be regarded as retrospective. It 
was not broughtto the notice of the learned Judges 
however that s. 15, Amending Act, XXI of 1929 
makes this provision applicable only to transactions 
entered into after the passing of the Act and, in 
the absence of any reference to s, 15, Amending 
Act XXI of 1929, this case cannot be considered 
as any authority in support of the appellant con- 
tention. Rowland, J., in Dharishhan Singh v. 
Mahabir Singh (36), held that the amendment of the 
T. P. Act, by the Amending Act XXI of 1929 ean- 
not assist a plaintiff whose suit was commenced 
before that Act came into force, as such proceed- 
ings were expressly saved by s. 15 of the Amend- 
ing Act. In my view the reasons given by Rowland, J. 
in that case apply equally to this case, Section 15 
of the Amending Act XXI of 1929 expressly says 
that any remedy or proceeding or anything done 
in the course of any proceeding pending in any 
Court when the Act came into force, was not to 
be affected by the Act. The same section also says 
that the validity, invalidity, effect or consequence 
of anything already done or suffered before the 
Act came into force was nottobe affected by the 
Act. As I have stated, one of the consequences of 
failure to register this document was that it could 
not be adduced in evidence. That was a conse- 
quence which the Act expressly states should not 
be affected. In my view therefore the proviso to 
& 49 did not haveretrospective effect and therefore 
cannot affect this agreement which was executed 
four years before the Amending Act XXI of 1929 
came into force.” 

E respectfully agree with these observa- 
tions. Itis then argued that if the pro- 
Visions of the Amending Act (XX of 
1929) are examined they show that importe 
ant changes were made in the existing 
Act. These have been enumerated in the 
judgment of my learned brother Fazl Ali, J., 
and it is argued that all the sections 
which effect these amendments, excepting 
ss. 16 and 47, have been specifically refer- 
red to as being not retrospective. Bec- 
tion 16 gives effect tothe dcctrine of part 
performsnee by inserting s., 53-A, and 
s. 47 deals with the question of subrogas 
tion by inserting s. $2, it is therefore 
contended that the exclusion of these two 
last named sections was deliberate and was 
designed to show that these two sections 
shall have retrospective operation. But 
instances are found in numerous cases where 


the Legislature has inserted a provision ex 


(35) 56 A 142; 148 Ind. Oas, 229; A IR 1933 All 
845; (1933) AL J 1584; BRA 656. 

(36) 14 PL T 628; 147 Ind. Cas. 1057; A I R 1933 
Pat, 544, 60 R P391. 
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abundante cautela, and it may be that tbe 
Legislature was very careful in stating that 
these 22 sections, though they may appear 
‘to have retrospective operation, are not to 
have retrospective operation and that the 
.Qourts were left to decide if as. 53 A and 
92 should at all be applied to cut into 
existing rights, The General Clauses Act 
(X of 18€7) itself embodies this well-known 
Tule of construction ins. 6. I now proceed 
to examine some of the cases decided by 
‘other High Courts. In Tola Kam v. Ram 
Lal (37), the Court when considering the 
argument of Mr. Panna Lal that s. 92 ‘had 
no application to the ease before the Court 
because of the provision contained in s. 63 
of Act XX of 1929 observed : . 
“These sectiens (that is to say, ss. 92 and 101) 
are to have retrospective effect except in so far as 
‘they are not to have that effect according to the 
rule laid down. Now is there anything in this case 
which has already been done before April 1, 1930, 
in any proceeding pending in a Court on that date ? 
-Then again, is there any remedy and any such pro- 
ceeding as is referred to in Act XX of 1929 which is 
.being affected by the new provisions of ss. 92 and 
101?_ We do not find that such is the case. Indeed, 
Mr. Panna Lalhas not been able to point out to 
us what has been done in this case before April 1, 
1930, which is being undone by the new rule of law, 
and what is the remedy or proceeding which is 
being affected by the new provisions of as. 92 and 
101, All that has been done is to lay down a rule of 
subrogation which was not contained in the un- 
amended Act. The rule was based on general ideas 
of equity, and it cannot be said that the new Act 
je going to affect any remedy or any proceeding 
which was lawful under the old Act. In our opi- 


‘nion, therefore, ss. 92 and 101 of the Amending Act 
have retrospective effect.” 


With great respect, these observations do 
not even attempt to deal with the situation 
which I have endeavoured to point out 
above. If the provisions of s. 92 of the Am- 
ending Act are held to have retrospective 
effect, it undoubtedly affects the remedy of 
subrogation which was available to the per- 
son in the position of a subsequent mort- 
gagee. The learned Judges, it may be 
pointed out respectfully, failed to consider 
that they were applying the provisions -of 
s, 92 toa case which had already commence 
ed before the Act was passed, as I find at 
the bottom of p. 897* ihat the second appeal 
was filed in the High Court in 1930 a decree 
of the Subordinate Judge which was dated 
March 27, 1930, and which had confirmed 
the decree of the first Munsif bearing date 
April 5, 1929. It seems to me, therefore, 
that the Jearned Judge applied the provi- 
sions of the Act even against the express 


(37) 54 A 897; 139 Ind, Cas. 107; AIR1932 All 
489; (1932) ALJ 627; Ind, Rul. (1932) All. 524 
(F B). 
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provisions of the second part of the cons 
cluding portion of sub-cl. (d) of s. 63. 

The case which is more direct to the 
point isthe later Full Bench case of the 
Allahabad High Oourt, Hira Singh v. Jai 
Singh (38). In that case Sir Shah Muham- 
mad Sulaiman, C. J., considered the iden- 
tical question at p. 897* and appears to doubt 
the opinion expressed by the Full Bench in 
Tota Ram v. Ram Lal (87), that the fact 
that the suit was already pending did not 
exclude the applicability of s. 92, and 
pointed out that Mukerji, J., who delivered 
the judgment in that Full Bench case Tota 
Ram v. Ram Lal (37), decided in Gauri 
Shankar v. Gopal Das (39), that s. 53-A 
T. P. Act, was not retrospective in its 
operation, although the reasoning in 
Hira Singh v, Jai Singh (28), applied with 
equal force tos. 53-A just as much as to 
s. 92. The learned Chief Justice while 
examining the provisions of the Amending 
Act thought that if s. 63 had not included 
the words ‘and nothing in any other pro- 
vision of this Act shall render invalid or in 
any way affect anything already done before 
April 1, 1930, in any proceeding pending in 
a Court on that date” it might well have 
been argued that the Legislature was 
merely inserting ex majore cautela a pro- 
vision in the opening words of s. 63 about 
the 22 sections but concluded from this 
addition that the other provisions of the 
Act were made inapplicable only when 
anything had already been done before 
April 1, 1930, in any proceeding pending 
in a Court on that date and that the 
Legislature obviously intended that if 
there was no proceeding pending in a 
Court on April 1, 1930, the retrospective 
character ofthe other provisions of the Act 
should not be excluded and observed : 

“No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to 
have a retrospective effect so far ag substantive 
rights are concerned unless it expressly says so. In 
India there is the provision in the General Clauses 
Act, s. 6, to a similar effect. But in this Amending 
Act there is much more than a mere omission. 
There is an express reference to certain specified 
sections which are not to be retrospective and there 
in an express referance to all the other provisions of 
the Act which are not to be retrospective in a certain 
contingency. It seems to follow that barring that 
contingency the other provisions of the Act were in- 
tended to have a retrospsctive efect. The reason is 


not far to seek. The Legislature had apparently 
thought that these other sections are merely expla- 
(38) I L R (1937) AU. 880; 171 Ind. Cas, 153; A IR 
1937 All. 588; (1937) A L J 840; 10 R A 228; 1937 A L 
R 800 (IF B). 
ae AIR1934 All, 701; 151 Ind, Cas, 38857 R A 
161. 
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natory in their character and declare the law which 
had existed prior to this amendment. Whether the 
Legislature was right or wrong in thia assumption 
is not a matter for us to consider. We must give 
effect tothe language of the Act as it stands and 
hold that the sections of the T. P. Act not dealt with 
in the sections enumerated ins. 63 have a retros- 
pective effect, at least where no action was pending 
on April 1, 1930.” 

With the utmost respect I do not agree 
with this reasoning. If it is possible from 
the language of the Act to get the other 
view which I have ventured to express, I do 
not see any reason why the Court should 
necessarily adopt the construction that the 
-Legistature has intended to take away the 
existing rights. If the Legislature was mere- 
ly declaring the law which existed prior to 
the smendment there would be no contro- 
versy at all, but the Legislature has not de- 
-@lared the law which existed before the 
amendment, The Legislature is presumed 
to know the law which existed before the 
amendnent and the very language adopted 
by it in s. 92 shows that itis so aware and 
therefcre is now declaring the law which 


should exist as to future transaction after . 


April 1,1930. The language ofthe section 

as already pointed out states that the right 
conferred by this secticn is called the right 
of subrogation and applies where an agree 
‘ment is evidenced by a registered docu- 
ment. In Pichaityappa Chetti v. Govinda- 
zaju Mudaly (40), Sundaram Chetty, J. 
merely observed ; 

“Tt is clear that s. 74, T. P. Act, has no applica- 
tion to the present case, as it deals only with the 
right of subrogation, declared in favour of a subse- 
quent mortgagee, by his discharging a prior mort- 
gage. The plaintiff has therefore no statutory right 
of subrogation. Section 92, T. P. Act, (as amended by 
Act XX of 1929) has no retrospective effect, and can- 
not govern the present case.” 


But no reasOns are given for this opinion. 
In Kanjee and Mooljee Brothers v. Shans 
mugam Pillai (41), Cornish, J., in deliver- 
ing the judgment of the Bench held that 
s. 53-A has no application toan agreement 
to transfer immovable property which was 
made prior to April 1, 1930, the date on 
which s, 53-A is expressed as coming into 
force and observed : 

“The T. P. (Amendment) Act (XX of 
1929), which introduced s. 3-A intothe T. P. Act, 
says that the Act, viz. the Amending Act, shall come 
into force on April I, 1930, and the language of 
e. 53-A itself does not indicate an intention that 
it should come into force on any ofher date. But 
it has been contended, in view of the provisions 
in 3. 63 of the Act, that certain specified sections 


(40) A I R1931 Mad. 110; 130 Ind. Cas. 506; (1930) 
M WN 1190; 33 L W 78, 

(41) 56 M 169; 139 Ind. Cas. 870; A I R 1932 Mad. 
734; 63 MLJ 587; (1932) M WWN897; Ind. Rul, 
(1932) Mad. 805; 36 L W 626, 
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(which do not include s. 53-A) shall not affect the 
terms and incidents of transfer of property made 
prior to April 1, 1930, and that the inference is 
that s. 53-A was intended to have retrospective 
effect on transfers of property. Their Lordships 
of the Judicial Committee in Young v. Adams (42),- 
have stated that retrospective effect ought not to be 
given to a statute unless an intention to that effect 
is expressed in plain and unambiguous language. 
Judged by that test, the T. P. (Amend- 
ment) Act (XX of 1929), in our opiuion 
fails to disclose an intention that s. 53-A was to 
have a ratrospective effect. In support of the con- 
tention reference has been made to Act XXI of 
1929, which ig entitled “An Act to supplement the’ 
T. P. (Amendment) Act (XX of 1929." This Act 
ig ,likewise expressed to come into force on 
April 1, 1930. It does not amend the T., P. (Amend- 
ment) Ack (XX of 1929) but if amends s. 49, Regis. 
Act, by enabling an unregistered document to be 
received as evidence of part performance of a 
contract for the purposes of s. 53-A, T, P. Act. The 
Act to supplement the . P. (Amendment) Act 
XX of 1929 (Act XXI of 1929) is supplementary 
of the T. P., (Amendment) Act (XX of 
1929) and its provisions must be construed 
accordingly. And if, as we think, s. 53-A is ap- 
plicable only to transfers of immovable property 


‘made after April 1, 1930, it must follow that the 


operation of the amendment made by Act XXI to 
s. 49, Regis. Act, should be similarly restricted.” 

In Lakshmi Amma Y., Sankara Narayana 
Menon (43), Varadachariar, J. held that in 
the view he tock of the construction of 
s. 92, it was not necessary to come to a 
decision on the question of its retrospective 
operation but made these important observas 
tions : 

“It is true that in Tola Ram v. Ram Lal (37), a 
Full Bench of the Allahabad High Court held that 
the provision had retrospective effect but a contrary 
opinion has been expressed by a Bench of this Court 
in Kanjee and Mooljee Brothers v, Shanmugam Pillat 
(41). I would only add that, in deciding how far 
an inference in favour of “retrospective operation” 


‘isto be drawn from the fact that s. 63 of Act XX 


of 1929 expressly excludes retrospective operation 
in respect of certain specified sections, the remarks 
of Lord Hatherley in James Gardner v. Edward A 
Lucas (20), at p. 599* might have tobe borne in mind, 
viz., that it may well be a provision inserted ex 
majore cautela, With reference to the concluding 
words of s. 63 of Act XX of 1929, the learned 
Judges of the Allahabad High Court observed that 
in that case nothing had already been done before 
April 1, 1930, in any pending proceeding and no 
remedy or proceeding was being affected by thea 
new provisions. I beg leave to doubt the correct- 
ness of this statement. Ifthe learned Judges were 
right in their view that the law was the same even 
prior to Act XX of 1929, or that Act XX of 1929 
must only be understood as having declared 
the previous law (with a view to set conflicting 
decision at rest), no exception could be taken 
to their relying on Act XX of 1229, because there 
will then be no question of “‘retrospective opera- 
tion” at all. If, on the other hand, Act XX 

(42) (1898) A O 469;67 LJ PO 75;78 LT 5¢6; 14 
TLE 373. 

(43) 59 M 359; 160 Ind, Oas. 187; A I R 1936 Mad. 
171; 70 M LJ 148E ME07 (2); (1936) M W N 30; 
43 LW 23 (FB). 
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of 1929 must be held to have changed the 
m law prevailing prior thereto, it is difficult to 
agree that the learned Judges were giving full 
effect to the concluding words of g. 63 of Act XX 
of 1929, because in that case thesuit was undoubt- 
edly pending when the Act of 1929 came into 
force and that section not merely provides that 
the Act shall not affect “anything already done” 
in any pending proceeding bunt goes on to say 
that such proceeding may be continued ‘“‘as if this 
Act has not been passed” .” 

I haveindependently arrived at the same 
conclusion anc with respect I agree with 
these ohservations. In Srinivasalu Naidu 
v. Damodraswami» Naidu (21), Venkata- 
Subba Rao, J., who delivered the judg» 
ment of the Bench, examined the question 
as tothe applicability of s, 92, T. P. Act, in 
a suit which was instituted cn November 1}, 
1931 to enfowce a mortgage of 1922 where 
the mortgagor had on May z4, 1925 sold 
a portion of the property tothe defendant 
and the purchaser was directed to retain 
the sale price with himself ‘and apply it 
to paying off in part the amount due on 
the earlier mortgage of 1913. While con- 
sidering the argument based upon s, 63 
of the Amending Act XX of 192), he 


pointed out that the general rule is that 

“the portions of a statute which are silent in that 
regard, are to be taken prima facte as clearly 
indicating prospective intention, and prospective 
intention only, acting from the time the Act comes 
into operation: (Per Lord MHatherlay in James 
Gardner v. Edward A, Lucas (20', at p. 598* citing 
Lord Grandworth” 
and drew attention to the observations of 
Lord Cairns that 

“any Court will be slow to construe an enact- 
ment as retrospective, and thereby as disturbing 
existing rights, unless Parliament has said that 
the enactment is to be construed retrospectively.” 


He then deals with the argument which 
was advanced before us on behalf of the 
respondents based upon the words of cl, (d) 
in s. 63 and observed: 

“There was a similar provision in the statute- 
then under discussion, in the case before the 
House of Lords already adverted to, and referring 
to it Lord Hatherley observes that it should be 
deemed to have been put in, in the language of 
conveyancing, ex majore cautela, Lord Blackburn 
groups the sections of the statute, waich was 
being considered, under three headings: (a) Some 
expressed in terms thatleft no doubt that they were 
intended to be retrospective; (b) Some as to which 
it was equally clear, that they were not intended to 
be retrospective; (c) Others expressed in ambiguous 
terms. Referring to group (c), his Lordship says 
that the general rule of every civilized nation 1s, 
in the absence of express words to the contrary, 
that any new law that is made, affects future 
transactions, not past ones; the opposite rule applies 
in regard to procedure and possibly in matters of 
evidence,” 
and then referred to observations of Lord 
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Watson in Young v. Adams (42). 


“Tt may be true that the enactments are declara- 
tory in form; but it does not necessarily follow 
that they are therefore retrospective in their opsra- 
tion, and were meant to apply to acts which had 
been completed or to interests which had vested 
before they became law.” 

After referring to tha observations of 
Earle, ©. J., in Midland Ry, Co. w. Pye 
(6), that it manifestly shocks one’s sense of 
justice that an act legal at the time of 
doing it should be made unlawful by 
some new enactment, he came to the con- 
clusion that he must reject the contention 
that s. 92 is retrospective. In my opinion 
this is the correct view, if I may say so 
with respect, In Isap Bapuji v. Umarji 


_Abrahim (44), Wadia, J., in delivering the 


judgment of the Bench took the view that 
upon the language of s. 63 of the Amend- 
ing Act it would appear that s. 9/ has 
retrospective effect and agreed with the 
opinion expressed in Gauri Shankar v. 
Gopal Das (39), in the same terms, namely 
that even if that view was not correct 
the principle underlying s. 92 should be 
accepted as a guide in deciding what the 
equitable doctrine with regard to subro. 
gation prior to the introduction of s. 92 was. 
This case therefore is not a clear authority 
in favour of the opposite view. In the 
same volume, Subraya Kuppa Joshi v., 
Timmanna Subraya Bhatia (45), another 
Bench of the Bombay High Court had to 
deal with the identical question, In that 
case the transactions in question were all 
prior to the coming in force of the Amend- 
ing Act XX of and 1929 and in considering 
the argument advanced that in view of 
the language of 5, 63 of the Amending Act 
the new 8.92 should be regarded as ree 
trospective, Broomfield, J., observed: 

“Although we consider that there is considers 
able difficulty in construing s. 63, we are on the 
whole in agreement with the view taken by the 
Allahabad High Oourt in Tola Ram v. Ram Lat 
(37) and Hira Singh v. Jai Singh (4), both Full Bench 
decisions, andthe Oaleutta High Oourt in Moham- 
mad Hussain v. Jamini Nath (46), that s. 92 is to 
be regarded as retrospective, as against the view 
taken by the High Courts of Madras, Patna and 
Rangoon; Kanjee and Mooljee Brother v. Shanmugam 
Pillai (41), Lakshmi Amma v. Sankara Narayana 
Menaon (43), Jagdeo Sahu v. Mahabir Prasad (1) and 
Ko Po Kun v.C. A.M. A. L, Firm (47),” 
but went on to observe that the learned 
Judges did not propose to discuss the 

(44) A I R1938 Bom. 115; 174 Ind. Oas. 188; 39 
Bom. L R 1309; 10 RB 431, . 

(45) A I R 1938 Bom, 508; 178 Ind. Cas, 974; 40 
Bom. L R 1001; 11 R B 214. 

(48) 42 O W N.38; 176 Ind. Oas. 41; A I R 1938 
Oal. 97; I L R (1933) 1 Oal. 607; 11 R O 25. 

(47) 10 R465; 140 Ind. Gas. 156; A I R 1932 Rang. 
197; Ind, Rul. (1932) Rang. 219. 
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point in detail because in their opinion 
s. 92, even if it was retrospective, did 
not help the appellants in the case before 
them. 
Nath (46), which wasreferred to in Bombay 
Case just cited, the question for decision was 
whether s. 53-A, T. P. Act, would apply 
to a suit commenced after April 1, 1930, even 
though the transaction itself was earlier 
in point of time, Nasim Ali, J. took the 
view that the necessary implication of the 
words employed ins. 63 was that the pro- 
visions of s. 53-A would apply to transac- 
tions completed before April 1, 1930 even 
though the action was brought after that 
date. Mukherjea, J., reluctantly agreed 
ua this conclusion because he observes 
that 

“the Legislature no doubt speaks in a voice 
which is not very clear but is somewhat dubious 


like that of the ancient oracles, but no other in- 
ference seems possible from the language used.” 

The cases decided by this High Gourt 
are not of much assistance. In Jagdeo 
Sahu v. Mahabir Prasad (1), Wort, J., 
merely observed: 

“In this case however we are not bound by 
s. 92 as this section came into force in April 
1930. All such rights as the defendant had wera 
already vested before that date. The matter there- 


fore depended upon the law asit stood before s. 92 
was enacted, ” 


It may be observed that the suit had 
been instituted on April 5, 1928. In 
Ramdayal Sen v. Chakrapani Nandi (3), 
Luby, J. was inclined to take the view that 
the language of s. 63 of the Amending 
Act XX of 1929 seemed to suggest that 
8: 92 could be applied retrospectively but 
felt it really unnecessary to decide this point. 

Bansidhar Dhandhania v. Kalroo 
Mandar (48), the right of subrogation was 
claimed by the transferee from the morte 
. gagor of the year 1930 and it was accepted 
by. both the parties before the Bench that 
the transaction was governed by s: 92, T, P. 
Act, as: amended in 1929, A review of all 
these authorities indicates the difficulty 
which arises in construing s. 63 of the 
Amending Act. The truth of the matter is as 
observed by Bowen, L.J.,in Reid v. Reid (49): 

“We are dealing, it is true, with an Act which 
is in some sense and to some extent retrospective 
and with a section that is to some degree retros- 
pective. The section applies to and affects marri- 
ages contracted before the commencement of the 
ACt...00. Now the particular rule of construction 
which has been referred to, but which is valuable 


only when the words of an Act of Parliament are 
not plain, is embodied in the well-known trite 


(48) 17 Pat. 666; 176 Ind. Cas. 655; A IR 1938 Pat, 
532; 19 P L T 500; 4 BR 748; 11 RP 97, 

(49) (1836) 31 Ch. D 402; 55 L J Oh, 294; 54 L T 
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maxim omnis’ nova constitutio futuris formam-impo- ` 
nere débet non præteritie, that is,that except in special- 
cases the new law ought to be construed so ae to. 
interfere as little as possible- with vested rights. 
It seems to me that even in construing an Act, 
which isto a certain extent retrospective, and in: 
construing a section which is to a certain extent 
retrospective, we ought nevertheless to bear in 
mind that maxim as applicable whenever we reach 
the line at which the words cf the section cease 
to be plain. That ig a necessary and logical 
corollary of the general proposition that you ought 
not to give a larger retrospective power to & 
rection, even in an Act which is to some extent 
intended to be retrospective, than you can plainly 
see the Legislature meant,” ° 

I am therefore constrained to hold that 
the section does not apply to transac- 
tions which were concluded before April 1, 
1930 irrespective of the fact whether they 
were or were not the subject of any 
pending action on April 1, 1930. For 
these reasons I would answer the second 
question in the negative. For the reasons 
given by Fazl Ali, J., I agree to the 
answer proposed to the first question. 


B. Answer accordingly. 


PESHAWAR JUDICIAL COMMIS- ` 
SIONER’S COURT _ 
Civil Revision Application No. 173 of 1939 
M ay 6, 1940 
ÅLMOND, J. C. AND MIR AHMED, J. 
Sardar ATTARSINGH R. S. Sardar HIRA 
BINGH— PRTITIONER l 

VETSUS l 

SEORETARY or STATE— RESPONDENT 

Land Acquisition Act (I of 1894), ss. 18, 19— 
District Judge kas no jurisdiction to try question of 
limitation. OE 

The decision ona question of limitation on an 
application under s. 18 Land Acquisition Act rests 
with the Collector and not with District Judge. 
The District Judge cannot sit as a Court of 
Appeal over, the Collector when the latter has come 
to the conclusion that the application is made 
within time. The function of the District Judge is 
confined to giving a decision on the objections 
raised, 

{Case-law referred to`] 


O. R. App. of anorder of the District 
Judge, Peshawar, dated March 10, 1939.. 


Lala Charanjit Lal, for the Petitioner. 


Mr. Abdul Latif Khan, for the. Respon- 
dent. 


Almond, J. C.—This is an application 
against the order of the District Judge, 
Peshawar, dated March 10, 1939 rejecting 
the objections of the petitioner, S. Attar 
Singh, made under s, 18, Land Acquisition 
Act. The objections were rejected on the 
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ground that they were time-barred and the 
petition for revision contests the correctness 
of the District Judge's order on two grounds: 
(1) that the District Judge had no jurisdic- 
tion to try the question of limitation, and 
(2) that even if he had, the objection was 
preferred within time. The petition can, in 
our opinion, be disposed of on the first of 
these grounds. These is a conflict of opinion 
on the point between the various High 
Courts in India. The view taken by the 
Allahabad and Lahore High Oourts is that 
the. District Judge has no such jurisdiction. 
The cases dealing with the point are re- 
ported in Secretary of State v. Bhagwan 
Prasad (1:, Secretary of State v. Bhagwan 
Prasad (2), and Fazul Karim v. Secretary of 
State (3). Ali these cases were decided by 
a Bench. The contrary view is taken in 
In re Land Acquisition Act (4), a decision 
of one Judge, Collector of Akola v Anand 
Rao, 11 Ind. Oas. 690 (5), a decision of one 
Judge of the Nagpur Judicial Commis- 
sioner’s Court, Ghulam Muhajuddin v. Secre» 
tary of State, 24 Ind. Oas. 379 (6), decided 
by two Judges ofthe Punjab Chief Court, 
and Ahmad Ali Khan v. Secretary of State, 
137 Ind. Cas. 68 (7), decided by two Judges 
of the Oudh Chief Oourt. 

In our opinion a reference to the Act 
itself indicates that the decision on a 
question of limitation on an application under 
s. 18, Land Acquisition Act, rests with the 
Collector and not with the District Judge. 
Section 18 requires the Collector on applica- 
tion madeto him to refer for the deter- 
mination of the Court any objection as to 
the measurement of the land, the amount 
of compensation, the persons to whom itis 
payable or the apportionment of the come 
pensation amongst the persons interested. 
The grounds of the objection are to be 
stated in. the application to the Oollector 
and inthe same section there is a proviso 
relating to the time within which the 
application is to be made to the Collector. 
Section 19 then states that in making the 
reference the Collector has to give certain 
information tothe Court. It is to be noted 
that the section does not specifically direct 

(1) AIR1929 All. 769; 124 Ind. Cas, 529; 52 A 
96; (1929) A L J 1186; Ind. Rul, (1930; All 529, 

(2) A I R 1932 All. 597; 141 Ind, Oas. 621; (1932) 
AL J 752; Ind. Rul, (1932) All 75. 

(3) A L R 1934 Lah 589. 

(4) 30 B 275; 7 Bom L R697. 


(5) 11 Ind, Oas. 690; 7 NLR 88. 

(6) 24 Ind. Cas. 379; AI R 1914 Lah. 394; 48 PR 
1914; 208 P L R 1914, 

(7) 137 Ind. Cas. 68; AIR 19382 Oudh 180; 7 
Luck 578; 9O W N 234; Ind. Rul. (1932) Oudh 197; 
E R13 A (0) 148; 16 R D 320. 
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the Collector to make the reference. Sec- 
tion 20 then directs the Court to proceed to 
determine the objection and s. 21 limits 
the scope of the inquiry to a consideration 
of the interests of the persons affected by 
the objection. It is agreed by both parties 
before us that it is now the unanimous 
view of all the High Courts that if the 
Collector rufuses to make a reference, the 
Courts cannot compel him to do so. If 
therefore the Collector refuses to make a 
reference on the ground that itis time= 
barred, his decision on the point is final as 
far as the Courts are concerned. It would 
be illogical if the question of limitation 
were to be open to the Courts in case 
the Oollector does make a reference. The - 
application is made to the Collector and it 
is the reference of the Collector which comes 
before the Court, 

It is not stated in avy of the sections 
following s. 18 that the Oourt disposes of 
the application. The Court has to dispose 
of the objection which is contained in the 
application and it is contemplated that 
the objection should relate to the matters 
mentioned in s, 18. Furthermore, the posie. 
tion of the proviso relating to the question 
of limitation in s. 18 at which stage the 
application is still before the Collector and 
before any proceedings have been instituted 
in Court under s. 19, also indicates in our 
opinion that the question of limitation is 
to be decided by the Oollector and we 
consider that the District Judge cannot sit 
as a Court of Appeal over the Oollector 
when the latter has come to the conclusion 
that the application is made within time. 
It appears to usthat the function of the 
District Judge is confined to giving a 
decision on the objections raised. For 
these reasons we accept this petition, set 
aside the order of the District Judge and 
direct that he should dispose of the objec- 
tions on their merits. The petitioner will 
have his costsin this Court. Pleader's fee 
Rs, 32, 

D. . Petition accepted. 





PATNA HIGH COURT 
Appeal from Appellate Decree No. 762 
of 1938 
January 4, 1940 
AGARWALA AND ROWLAND, JJ. 
Mst. SHEORANI KUARI—PLAINriFF— 
APPELLANT 
versus 
KAMAKSHYA NARAYAN SINGH anp 
oTuERs— DsFENDANTS-—RESPONDENTS 
Decree—Nuillity—Decree against major believing 
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him to be minor—Decree, if nullity—Setting aside 
of such decree—Limitation—Time when runs— 
Limitation Act (IX of 1908), Art. 95. 

A decree obtained against a person treating him 
as & minor while in reality he was a major on its 
date, is not a nullity. Suit to set aside such a 
decree should be brought within 3 years of the 
decree under Art. 95, Lim. Act. Time runs from 
the date of the decree unless the plaintiff has been 
fraudulently kept out of knowledge of the decree, 
32 Ind. Cas. 391 (2) and 188 Ind. Cas. 725 (3), re- 
lied on, 49 Ind. Cas. 627 (1), distinguished. 


A. from a decision of the Subordinate 
Ta of Hazaribagh, dated November $, 

Mr. S. K. Mitra, for the Appellant, 

Mr. B. P. Sinha, for the Respondents. 


Agarwala, J—This second appeal is 
by the plaintiff and arises out of a suit for 
a declaration that a decree obtained by 
defendant No. lin Title Suit No. 110 of 
1920 on January 17, 1922, does not bind the 
7 annas 4 pies share which the plaintiff 
claims in village Nonya as mukarridar, 
The suit of 1920 was a suit by the Ram- 
garh Raj against a number of persons 
described ss heirs and assignees of a 
mukarrart tenure of village Nonya which 
had been granted to two persons, Bakhori 
and Bharcsa La]. The grantees had died 
before the suit and the Raj had served 
a notice on the defendants to quit the 
interest of which they were in possession 
alleging that since the death of the original 
grantees the defendants had been in posses- 
sion as yearly tenants under the Raj. 
Among the defendants in that suit was 
the present plaintiff, She was impleaded 
as defendant No. 11 but wrongly described 
at first as Sheogani Kuar, widow of Har- 
bans. Subsequently the Raj alleged that 
Sheogani had died and prayed that the 
present plaintiff Sheorani Kuar should be 
substituted in her place. Defendant No. 1] 
had been impleaded asa major defendant 
but one of the male members of her 
family who is alsoa defendant in the suit 
alleged in his written statement that de- 
fendant No. 11 was a minor, Thereupon 
that defendant wes so° described in the 
proceedings and was stated to be sued 
under the guardianship of Baijnath Sahay 
who was her husband’s cousin. The 
present suit was instituted on August 2), 
1934. The plaintiff alleged that she wasa 
major at the date of the suit of 1920 and 
that she had no notice of that suit. She 
also pleaded fraud between the Raj and 
Bsijnath, her guardian ad litem. The first 
Court negatived the plea of fraud but 
decreed the suit. The Appellate Court 
agreed with the view of the first Court 
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that the present plaintiff had been wrongly 
described in the suit of 1920. He dismissed’ 
the present suit on the ground that the 
plaintiff had no interest in the property 
which she claims. 

Mr, Mitra on behalf of the plaintiff-ap- 
pellant has raised two points in support 
of the appeal; but it is not necessary to 
deal with those points in the view we take 
with regard to the question of limitation.. 
Unless the decree passed in the suit of 
1922 be regarded as a nullity the present 
suit is barred by limitatién. Article 95 of 
the Lim. Act of 1908 prescribes a period 
of three years for a suit to set aside a 
decree. Time runs from the date of the 
decree unless the plaintiff has been 
fraudulently kept out of knowledge of the 
decree. In the pleadings of the present suit 
there was no allegation that the plaintiff 
had been fraudulently kept out of knowledge 
of the suit, It is, however, contended on her 
behalf that the decree was a nullity and: 
reliance was placed on an observation of 
a Judge of this Court sitting singly im 
Sakal Singh v. Chanderdip Lal 49 Ind. Oas- 
627 (1) at p. 629. The decision under appeal 
in that case was challenged on amongst 
other grounds that the plaintiff had been 
wrongly described as a minor in a previous. 
suit although in fact he wasa major. The 
learned Judge observed : It must, therefore, 
be taken that the plaintiff was not a party 
to that suit.’ As, however, the karta of 
the joint family of which the plaintif was. 
a member had been impleaded in the suit 
it was held thatthe plaintiff was bound: 
by the decision in the suit. The observation. 
was, therefore, obiter. The precisa point 
was decided by a Division Bench of the 
Madras High Court in Seshagiri Rao v. 
Tanguturi Jagannaham (2). There it was 
held that a decree obtained against a. 
person treating him as a minor while in 
reality he was a major on its date is not a. 
nullity. That decision was followed by this. 
Bench in Rajendra Prasad v. Debi Prasad 
183 Ind, Cas. 725 (8). If, as I hold, the 
decision of 1922 was not a nuilty the 
present suit is clearly barred and the appeal 
must fail for that reason. I would, there- 
fore, dismiss the appeal with costs. 


Rowland, J.—I agree. 


D. Appeal dismissed. 


(1) 49 Ind. Oas. 627, (629); A I R 1919 Pat. 10. 

(2) 39 M 1031; 32 Ind. Gas, 391; 19 M L T 93A I 
R-1917 Mad. 318. 

(3) 188 Ind. Cas. 725; 21 P LT 223; 13RP 18; AB 
R1940 Pat, 303; 19 Pat, 393; 6 BR 729. 
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BHOPAL HIGH COURT 
Second Appeal No. 79 of 1939 
July 16, 1940 
Mosammap Auman Kuan, C. J. AND 
ALI Agmap KEAN, J. 
NATHURAM—PLaInTIFF—APPELLANT 
versus 
Mst. MULLOBAT AND oTHERS— DEFENDANTS 
— REBPONDENTS 

Civil Procedure Code (Act V of 1908), s3. 148, 
(Bhopal Act, s.130)—Court’s discretion to enlarge 
time for payment of court-fees after expiry of 
period originally fixed—Order that in event of non- 
compliance the suit fo stand dismissed—Order be- 
comes absolute and time cannot be enlarged after 
expiry of period already fixed. 

The Court has full discretion to enlarge time for 
payment of court-fees even after the expiry of the 
period originally fixed or previously extended. 
One extension Sfter the otheris permissible. Before 
the first extension expired the Court can grant fur- 
ther extension even in the case in which default 
condition occurred in the first order enlarging time. 

But if the effect ofthe Oourt's order is that in 
the event of non-compliance, it operates automati- 
cally and without further intervention of the Court, 
time cannot be enlarged, and the order already 
passed becomes absolute in virtue of the condition 
contained therein. In the event of non-fulfilment of 
the condition within the time allowed by the Court 
the order becomes final and no further enlargement 
of time is possible inspite of the provision of 
s. 148, Civil P. O. 47 Ind, Oas. 4 (1) and 145 Ind. 
Cas. 640 (2), referred to, 105 Ind. Cas. 124 (3), com- 
mented upon. 


Mr. Mohammad Yagub Khan, for the 
Appellant. 

Mr. Mohammad Nasiruddin, for the Res- 
pondents, 


Mohammad Ahmad Khan, C. J. — 
This appeal is on behalf of the plain: 
tiff in a suit inalituted by him for 
possession and also for a declaration that 
the house and some movable property con- 
sisting of ornaments etc., belonged to him 
by virtue of his right of inheritance under 
Hindu Law. The suit was dismissed by 
the Subordinate Judge cf Bhopal on the 
ground of the defendants’ possession which 
was proved to be adverse. In appeal the 
learned Judge totally disagreed with the 
finding of the lower Court, and still dis- 
missed the appeal cn an entirely different 
ground. Before entering into a discussion 
on the merits of the case, it is necessary 
to dispose of a preliminary objection raised 
by the respondents against the competency 
of this appeal, 

It is contended by the respondents that 
the present appeal having been once dis- 
missed hy this Oourt on the ground of 
insufficiency of court-fee stamp was not 
competent, The facts on which the objection 
is based are that the appeal was filed on 
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June 11, 1939, in forma pauperis, and the 
plaintiff having failed to establish his status 


. a8 a pauper was ordered to pay the neces- 


sary court-fee within a week ending July 5, 
1939. The plaintif applied to the Court 
on July 5, praying for an extention of the 
period within which to pay the courtefee. 
The Court by its order dated July 8,1939 
granted one month's time from that date 
and ordered that in the event of non-come 
Pliance within time the appeal shall staud 
dismissed. On August 8, 1939, the plaintiff 
again applied for a further extension of 
one week’s time, which was allowed by the 
Court's order dated August 9, 1939. On 
August 15, the plaintiff filed court-fee stamp 
worth Rs. 160 only whereas the full vlaue 
of the requisite stamp was Rs, 200. On 
August 17, the plaintiff applied for permis- 
sion to amend his appeal by dropping a 
portion of his claim relating to movable 
property and thus bringing its value for 
the purposes of court-fee within the sespe 
covered by a court-fee of Rs, 160 already 
paid by him. This amendment was allowed 
on August 21,1939 and the appeal per- 
mitted to be prosecuted for the reduced 
value of Rs, 3,500 only instead ofits original 
valuation of Rs. 5,060. 


The respondents’ objection mainly rests 
on the condition attached to the Oourt's 
order dated July 8, 1939. It is contended 
that after the expiry of one month's time 
from the date of the said order the appeal 
was automatically dismissed, and the Oscurt 
was no longer competent to grant further 
time for the payment of court-fee. The 
second contention is that the last period of 
one week was not properly availed of, and 
payment of only a part of the requisite 
ecurt-fee was not a sufficient compliance of 
the Court's order enlarging the- period. 
Therefore it is maintained that the condi- 
tion attached to the order of July 8, again 
came into action after August 16, inspite 
of the fact that the intervening order of 
August 9 contained no such provision. This 
last contention though full of ingenuity is 
not very sound, The scope of the Court's 
powers in enlarging time granted or fixed 
by it is defined by s. 143 (= s. 130 Bhopal) 
of the Civil P.O. We have to see how far 
and in what respect these limits of pro» 
cedure have been transgressed by the 
Court in granting extension of time. The 
last clause of s,i48 furnishes a compre- 
hensive answer to the main part of the last 
contention. It runs as follows :— 


“The Court may, in ita discretion, from time to 
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time, enlarge such period, even though the period 
originaily fixed or granted may have expired.” 

The Court has full discretion to enlarge 
time even after the expiry of the period 
originally fixed or previously extended, 
One extension after the other is permissible. 
Before the firet extension expired the Court 
can grant further extension even in the 
case in which default condition occurred 
in the first order enlarging time. In the 
present case, after the first order dated 
July 8, 1939, granting one month's time, the 
Court had full discretion to enlarge the 
time within the said period of one month 
for the simple reason that the default cone 
dition had no chance till then to come into 
play. But after the expiry of the one 
month's time the case would be quite 
different. Again the second order, if made 
in time, giving one week’s time till 
August, 15, was free from any default 
condition and the Oourt was competent to 
grant a further extension even after 
August 15, in order to meet the ends of 
justice. So far we have dealt with the 
second part of the defendants’ objection and 
it is evident that the game is not tenable 
in the light of the circumstances detailed 
above. Now we have to consider the first 
contention relating to the objection. The 
whole question turns on the point whether 
the conditoinal order of July 8, was or was 
not complied with, and in the latter case 
what was its effect on the appeal before us. 

It has been frequently laid down on good 
authority by the various High Courts in 
India that if the effect of the Court's order 
is that in the event of non-compliance, it 
operates: automatically and without further 
intervention of the Court, time cannot be 
enlarged, and the order already passed 
becomes absolute in virtue of the condition, 
contained therein, In Sajjadi Begum v. 
Dilawar Hossain (1), a question as tothe 
sufficiency of court-fee having arisen, the 
Court made a decree in the plaintiff's favour 
conditional upon her paying an extra court- 
fee of Rs. 20 within a week, and in the 
eveat of her failure to pay the same, the 
Suit was ordered to stand dismissed. The 
plaintiff somehow could pay Rs. 10 only 
within the time allowed, and her appli- 
cation for extension of time made after the 
fixed period was rejected, It was held by 
the learned Bench that the Court had no 
jurisdiction to alter its own decree save on 
an application for review of judgment, The 
Oudh Chief Court relied on the above judg- 


(1) 40 A579; 47 Ind. Oas, 4; 16 A L J625; AIR 
1918 All, 98, 
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mentin Jagannath v. Bishwa Rattan, 145 
Ind. Cas. 640 (2), in which the Court had 
ordered the plaintiffs to pay necessary 
court-fee within a certain period, otherwise 
their suit was to stand dismissed. It was 
held that the Judge had no authority to 
extend time on failure of the plaintiffs to 
deposit court-fee within the period allowed 
by the first order. The Madras High Court 
took the same view in a Letters Patent 
Appeal in S. S. Balakrishna Iyer v. Pare 
vathammal, 105 Ind. Oas. 124 (3), where an 
order was passed by a Siagle Judge of the 
High Court directing stay of proceedings 
in the lower Court on condition of the peti- 
tioner giving security for a specified sum 
within a certain period and in default it 
was ordered that the petition was to sta 

dismissed. The petitioner failed to furni® 

the security within the time fixed and o® 
the last day fixed therefor applied for th® 
extension of time to the High Oourt. The 
learned Judge dismissed the application 
and it was held on appeal under the Letters 
Patent that the Court had no power to 
extend time inasmuch as the order had 
worked itself out and the application stood 
dismissed on the non-fulfilment of the cone 
dition. With all duerespects to the learned 
Judges who decided this case, it may be 
submitted for the sake of further elucida- 
tion that in case the learned Single Judge 
had passed orders extending the time on 
the very day the application was presented, 
in that case it could not be maintained that 
the first order had worked itself out, bee 
cause the time allowed had not till then 
completely run out. Itis quite likely that 
the order on the application could not be 
passed on the very same day and thus the 
afflux of the period allowed made further 
extension impossible. From the above 
discussion it clearly follows that in the 
event of nonefulfilment of the condition 
within the time allowed by the Court the 
order becomes final and no further enlarges 
ment of time is possible inspite of the pro- 
vision of s. 148, Civil P.O. Now we have 
to find with reference to the present case 
whether the time allowed by the order dated 
July 8, 1939, expired before a further extene 
sion was granted, One month from July 8, 
would end on August 7, which would be 
the last date of the period allowed. The 
plaintiff did nothing till then, and only putin 


his application for further time on August 8, 
(2) 145 Ind. Cas, 640:10 O W N 387; AIR 1933 
Oudh 241; 6 RO 59; 8 Luck, 502. 
(3) 105 Ind. Oas. 124; 26 L W 333;39 M L T 146; 
Gon? MW WN £09; AIR 1928 Mad. 154,53 ML J 
494, 
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1939, The Court passed an order on the 
following day. But the order dismissing the 
appeal in the eventofthe plaintiff's failure 
to deposit the requisite court-fee had be- 
come absolute at least one day earlier. 
Therefore the Court’s order dated August 9, 
1939, was ultra vires. The defendants’ 
objection prevails, and the plaintifi’s appeal 
is consequently dismissed with costs 
throughout, 


All Ahmed Khan, J.—I agree. 


D. Appeal dismissed. 
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PATNA HIGH COURT 
Oriminal Revision No, 654 of 1939 
January 4, 1940 
DESAYLE, J. 

GULABI MAHTO AND cTAERS— 
PETITIONERS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), a. 56— 
Sub-Inspector not present on spot asking constable 
to bring certain person to thana—Order, tf direction 
for arrest—Use of force by constable—Person re- 
senting it—Scufie following and brickbats thrown— 
Person resenting cannot be convicted under s. 224, 
Penal Code (Act XLV of 1860), nor can persons 
assisting him be convicted under ss. 225 and 353. 

Where a Police Sub-Inspector who is not present 
on the scene asks the constables to bring certain 
persons with some papers tothe Police Station, his 
order does not amount to a direction to arrest 
those persons, as contemplated by s. 56, Criminal 
P. O., unless the order is given in writing. If in 
such a case the constables try to take one of the 
persons to thethana by force, the use of the force 
is illegal and if such person resents it and it is 
followed by a scufile in the course of which 
brickbats are thrown, the person resenting cannot 
be convicted under s. 224, I. O., nor can the 


persons: assisting him be convicted under ss. 225 
and 353, I. P. O. 


Cr. R. from an order of the Sessions 
Judge, Purnea, dated October 16, 1939. 

Messrs, Hareshwar Prasad Sinha and P, 
Jha, for the Petitioners. 


Order.—Of the five petitioners Gulabi 
Mahto has been convicted under s. 224, 
I. P. O., and the other four under ss. 225 
and 353, I. P. ©. The learned Sessions 
Judge on appeal reduced the sentence on 
Gulabi (which was originally three months’ 
rigorous imprisonment) to a fine of Rs. 30. 
The sentence passed by the trial Gourt upon 
the other petitioners was upheld by the 
Court below. The prosecution story was 
that on the orders of the Sub-Inspector who 
was lnvestigating a case of rioting and 
theft lodged by one Ohetan Mandal, Gulabi 
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was arrested by the constables; but he gave 
a push and freed himself. He was seized 
again, and then the other petitioners inter- 
vened and rescued him after a scuffle in the 
course of which two constables and the 
dafadar were slightly injured, The defence 
was that Gulabi was not arrested at all, but 
that the constables as the Sub-Inspector 
had directed them, asked him to accompany 
them fo the thana with the papers required 
in the countercase that Gulabi’s brother 
Kishun Prasad had lodged with the Sube 
Inspector. Gulabi said that 16 was late at 
night and that he would produce the papers 
the following morning. The constables 
caught him by the hand and wanted to take 
him away forcibly and he resisted it, This 
was followed by a scuffle. The trial Court 
seems to have believed the whole prosecu- 
tion story ; butthe learned Sessions Judge 
was unable to do so for reasons given. In 
his opinion the evidence of Dukha, chauki- 
dar, P. W. No. 3, was nearer the truth than 
the evidence given by the other prosecution 
witnesses ; and Dukha’s evidence was that 
the Sub-Inspector had left the place after 
asking them to bring Gulabi and other 
accused persons to the Police Station. It 
was admittedly very late at night, and 
Gulabi whom the constables wanted to take 
to the thana was disinclined to go out 
at that hour. “It is then,” saysthe learned 
Sessions Judge, 

“that the constables tried to take him tothe thana 


by force, which he resented. After this there was 
some acufiie followed by throwing of the brickbats.” 


On these findings of fact, if seems to me 
that there is an end ofthe prosecution case 
of offences under ss. 224, 225 and 353. The 
learned Sessions Judge finds that the Sub- 
Inspector had asked the constables to bring 
Gulabi to the thana apparently with papers 
and heconsiders that this was a direction 
for arrest. But surely the Sub-Inspector, if 
he wanted the constables to arrest aman, 
who according tothe finding of the learned 
Sessions Judge was not present on the 
scene, would not have forgotten s. 56, Crimi- 
nal P, C., nor failed to give them an order in 
writing. The learned Sessions Judge has 
disbelieved the constables’ story that the 
Sub-Inspector’s order was given in the pre- 
sence of Gulabi, and he has gone on to 
hold in reply to the defence contention 
about s. 56, Oriminal P, C., that that sec- 
tion did not take away the constables’ power 
under s. 54, to arrest persons accused of a 
cognizable offencs. But this overlooks the 
fact that the constable never pretended 
on his own account to arrest Gulabi at all. 
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I cannot agree with the learned Sessions 
Judge that the Sub-Jnspector’s asking the 
constables to bring Gulabi to the thana 
with the papers was in any sense "a direc- 
tion for arrest,” whether valid or otherwise. 
The learned Sessions Judge also observes 
that the trouble evidently arose because the 
time was late at night and the constables 
presumably first asked Gulabi to goto the 
thana with the papers which possibly mis- 
led him ‘‘in respect of the point whether he 
was under arrest or was simply being asked 
to go to the thana.” This I am unable to 
follow. Section 46, Criminal P. C., pres- 
cribes how arrests are to be made, and it is 
not easy to find from the judgment of the 
learned Sessions Judge at whatstage in 
the occurrence, as he conceives it, the con- 
stables gave up their demand for papers 
and proceeded to exercise what the learned 
Judge calls their statutory power to arrest 
persons unders.54, Iiall that bappened 
was that the constables tried to take Gulabi 
to the thana by force, that Gulabi resented 
this and that this was followed by a scuffs 
in the course of which brickbats were 
thrown and this is the view of the learned 
Sessions Judge himself, it seems to me quite 
clear that the ccnviction of the petitioners 
was entirely unwarranted. Gulabi was not 
guilty of any offence under s, 224; nor the 
Other petitioners under ss. 225 and 353, 
J.P.C. The application in revision is 
therefore allowed, and the convictions and 
sentences of the petitioners set aside. The 
fines, if paid by them, must be refunded on 
application. 


Be $ Application allowed. 





CALCUTTA HIGH COURT 
Appeal No. 1000 of 1937 
July 12, 1939 
KHUNDKAaR, J. 
JINATULLA SARKAR—Derenpant No. 2 


—APPELLANT 
VETSUS 
TAMIJUDDIN MUNSHI—Puatstire— 
RESPONDENT 
Limitation Act (IX of 1908), Art. 142, s. 28— 
Suit by purchaser of tenure for possession on 


ground that he was in khas possession but was 
ousted by defendants—Latter contending that they 
wers tn possession as tenants under original owner 
and have continued tn possession—Onus is on plaint- 
iff toprove his khas possession within 12 years of 
suit—Failure of trtal Court to appreciate effect of 
s. 28—Appellate Court is not absolved from consi- 
dering it. 

Where a plaintiff who has purchased a tenure in 
acertificate sale brings a suit for possession on 
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the ground that he had obtained khas possession 
but was subsequently dispossessed by the defend- 
ants and the defendants maintain that they had been 
in possession as tenants under the original owner 
and have continued in possession ever since, the 
onus is on the plaintiff to prove that he was in 
khas possession of the land within 12 yearsof the 
date of the suit, 

The failure of the trial Court to appreciate the: 
true effect of s, 28, Lim. Act does not absolve the 
Appellate Court from considering the question of 
limitation. [p. 543, col. 1.] 


A, from the appellate decree of the Second 
Oourt, Mymensingh, dated March 20, 
1937, 


Mr. Nirmal Chandra Chakravarty, for the 
Appellant. 

Mr, Jitendra Kumar Sen Gupta for Dr. 
Naresh Ch, Sen Gupta and Mr. Amaren» 
i Nath Roy Choudhury, for the Respon- 

ent, 


Judgment .—The suit which has given 
rise to this appeal was for a declaration of 
the plaintiffs title to and for recovery of 
possession cf 6.33 acres of land which origin- 
ally formed part cf a tenancy under a 
tenure held by certain Roys of Pathrail. 
The tenure had been purchased by the 
plaintiff in a certificate sale, and his case 
was that he had obtained khas possession of 
the lands thereof, but had been subse- 
quently ousted by the defendants from the 
disputed plot. The learned Munsif decreed 
the plaintifi’s claim for a declaration of 
title, but dismissed his claim for khas 
possession. Upon an appeal by the 
plaintiff the learned Subordinate Judge 
granted him a decree for khas possession, 
and it is against that order that the de- 
fendants have appealed. For a proper 
appreciation of the questions involved, it is 
necessary to set out certain admitted inci» 
dents in relation to the tenure and the plot 
comprised therein which is the subject of 
dispute. 

The plaintiff acquired the tenure in a 
certificate sale on September 1, 19293, and 
the sale was confirmed on October 5, 1925. 
Possession was delivered on December &, 
1925, and the plaintiff's case was that the 
lands not being in the possession of any 
tenants under the Roys but in the khas 
possession of the Roys themselves, what he 
cbtained was not symbolic but khas pose 
session, This was denied by the defendants 
who maintained that they had been in 
possession as tenants under the Roys and 
had continued in possession ever since. The 
plaintifi’s case further was that the defen- 
dants were never in possession until 1929, 
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in which year they ousted him after several 
previous unsuccessful attempts. To re- 
turn tothe admitted facts: In 1925 the 
plaintiff took proceedings to get his name 
mutated in the Land Registration Records, 
and this was opposed by the defendants, 
but the Collector, holdidg that they could 
not maintain their objections in view of the 
plaintiff's purchase of the interest of the 
Roys, allowed the mutation on May 21, 1926. 
‘On December 20, 1926, the plaintiff moved 
the Criminal Court for an order on the de- 
fendants under s. 107, Oriminal P. O., allege 
ing that the defendants had tried to dis- 
‘possess him by sowing kalat in the pre» 
vious Apri], and that they were again 
attempting to trespass on the land and diss 
possess him. ‘This application was dismiss- 
ed on Apri! 12, 1927. Thereafter, the plaine 
tiff made a complaint of theft against the 
defendants in reapect of paddy which he 
bad raised on 10 bighas of this land, and 
which the defendants had taken away. 


This complaint was dismissed on March 9, 


1928, and the Magistrate’s judgment cone 
tains the following observation : 


“The defence claim the disputed land as theirs 
from times long ago and admit they have cut away 
the crops as they grew it. The plot 1594 (the pre- 
sent disputed plot) was the land of the Pathrail 
landlords—Pathrail Roys, but it was possessed by 
the tenants, viz. the accused who took settlement 
from those landlords and are still paying rents. 
The delivery of possession in the ceitificate sale 
seems to be a symbolic one, for the accused are not 
people who will relinquish their long possession, as 
they have got bona fide right and possession too.” 


As stated before, it was the plaintiff's 
case that the defendants eventually suc» 
ceeded in dispossessing him in the following 
- year, that is 1929. The plaintiff again pro- 
secuted the defendants upon the allegation 
that they had taken away kalai from the 
land, and this case was finally disposed of 
by an appellate judgment of the learned 
Sessions Judge, dated May 23, 1929, in 
which he held that the evidence did not 
establish that Tomizuddin (the plaintiff) 
‘was in possession of the land. Anotker crimi- 
nal case instituted on September 10, 1929, 
failed on October 25, 1929. In 193’, there was 
a suit in which it would appear that the pro 
forma defendant in the present suit professe 
ing to be aco-sharer in the superior tauzt 
sought to eject the plaintiff. This sult ter- 
- minated in a compromise decree by which 
the pro forma defendant obtained a ones 
third share in the lands which were the 
subject-matter of that suit. Subsequently, a 
document purporting to be a partition deed 
was executed by the terms of which the 
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entire plot nowin dispute was allotted to 
the plaintiff. 

The defendants contended that they were 
in possession of the land as occupancy 
vatyats from the time of the Roys, and 
pleaded limitation 98 a bar to the suit, The 
learned Munsif held that the plaintiff's case 
being that he obtained khas possession in 
1925 and remained in possession until dis- 
possessed by the defendants in 1929, the 
suit as brought fell within Art. 142 of Sch, I, 
Lim. Act which prescribes 12 years as the 
period of limitation for a suit *‘for possession 
ofimmovable property when the plaintiff, 
while in Dcssession has been dispossessed 
SS ” Upon a consideration of the evidence 
both dccumentary and oral, the learned 
Munsif found himself unable to accept the 
story that the plaintiff had ever obtained 
khas possession. The learned Munsif arriv- 
ed at the following conclusion: Firstly there 
was hardly any evidence to show that the 
Pathrail Roys had khas possossion, and the 
evidence adduced by the defendants showed 
that they were in possession for more than 
12 years before the suit. Secondly, as the 
plaintiff did not admit that the defendants 
were tenants, the plaintiff's suit was, on 
the facts proved, barred under Art. 137 of 
Sch, I, Lim, Act, which prescribes 12 years 
as the period of limitation for a suit “by 
a purchaser at a sale in execution of a 
decree when the judgment-debtor was out 
of possession at the date of the sale” and 
which makes the starting point of limitation 
to be the date “when the judgment-debtor 
is first entitied to possession.” ‘Thirdly, as 
the defendants claimed to have held the 
Jands not adversely to the Roys but only 
as tenants, s. 28, Lim. Act would not 
operate to extinguish the plaintifi’s right to 
the land and what was time-barred was 
the plaintiff's claim to khas possession. 


Fourthly even ifthe defendants were not 
originally tenants by virtue of grant, they 
had at least at the date of the suit acquired 
tenancy right by continuous possession for 
cver 12 years. On appeal the plaintiff's title 
does not appear to have been disputed and 
the learned Subordinate Judge expressed 
the matter thus : 

“The position that was maintained by the respon- 
dents was that they were tenants under the Roys 
of Pathrail and alternatively that they acquired 
the tenancy right by adverse possession against the 
Roys. The onus of proving both the cases is on the 
respondents and it is to be seen how far tbis onus 
has been discharged from the evidence of the par- 
ties." 


The learned Subordinate Judge then 1efer- 
red to the finally published Record of Rights 


542 


which showed that the disputed plot was 
Tecorded as being in the khas possession of 
the Roys, and to certain dakhilas produced 
by the defendants. As regards these he 
held, that with the exception of one of 
them Ex. O-17 of the year 1307 B. S., the 
others which purported to show payments 
of rent from the year 1304 to 1329 B.S. 
were not proved to relate to the disputed 
plot. Regarding Ex. O-17 he held that a 
solitary dakhila was insufficient to rebut 
the presumption of correctness attaching to 
the Record of Rights. 

The learned Judge then proceeded to 
consider the question of adverse posses- 
sion which he discussed in the following 
language: 

“The next question is whether they were in 
adverse possession for more than 12 years as 
against the Roys and thus acquired the status 
of tenants. The plaintifi’s purchase took place on 
September 1, 1925 andthe present suit was institut- 
ed on May 29, 1935 and that was within time. 
Now it is to be seen if the respondents were in 


possession adversely against the Roys from before | 


the institution of the suit,” 

The learned Judge then adverted briefly 
to tte criminal cases which the plaintiff 
had instituted and went on to observe as 
. follows: 

“At best it may be said that the respondonts 
asserted their possession in 1926 and not before 
in the absence of any evidence, Even putting 
the most liberal interpretation on these documents 
in favour of the respondents it does not cover 
the period of 12 years. Moreover there is no 
evidence to show that this possession was adverse 
to the knowledge of the Roys of Pathrail. From 
this evidence Iam unable to find thatthe respon- 
dents acquired any right hy adverse possession 
as claimed by them. The point is found against 
the respondents and it is found that they are no 
tenants of the disputed land and are liable to be 
evicted.” 


Here I may pause to indicate what is 
a circumstance of some importance, and 
that is that there is no finding by the 
lower Appellate Court that the plaintiff 
obtained khas possession in 1925 or for 
that matter at any time and that he was 
ousted from the land as alleged by him in 
the year 1929, 

The following contentions have been 
advanced before me on behalf of the appel- 
Jants. The onus of proving that his 
suit was within time was on the plain- 
tiff. The learned Munsif found that the 
plaintiff had failed to show that his suit 
was within time, and this finding has 
not been set aside. On the other hand, 
the learned Subordinate Judge has errone- 
ously placed on the defendants the onus 
of proving that they were either tenants 
under the Roys or alternatively that they 
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have acquired tenancy right by adverse | 
possession. Reliance was placed on Dino 
Monee Debia v. Durga Purshad Majoomdar 
(1),in which it was held thatin a suit for 
possession of land brought against a 
tenant who is really a trespasser, the defen- 
dant merely by alleging tenancy in his 
written statement, does not preclude himself 
from setting up the defence of the law of 
limitation. The appellant’s Advocate also 
invoked s. 3, Lim. Act, and relied upon 
Mohim Chunder Mozoomdar v. Mohesh 
Chunder Neogi (2). In that case it was 
laid down that it is not the law that where 
plaintiffs are shown to be the rightful owners 
of theland in suit, it is for the ryot defen- 
dants to show that they are entitled to retain, 
possession: It was ‘held on the evidence in 
that case that the onus was thrown on the 
plaintiffs to prove their possession prior to 
the time when they were admittedly dise 
possessed, and at some time within 12 
years before the commencement of the suit. 
The appellant’s Advocate further contended 
that in the lower Appellate Oourt the defen- 
dants must not be deemed to. have surren- 
dered the position created by the finding 
that the suit was time-barred which was a 
finding in their favour. l 

Apart from the question of limitation two 
other points were taken by the learned 
Advocate for the appellant: (1) The evi- 
dence afforded by the records of the 
criminal cases is relevant and taken with 
the other evidence lends strong support to 
the view that the defendants have been in 
possession gor over 12 years before suit. 
The Munsif has considered these materials 
but the Subordinate Judge has failed to 
attach to them the importance they deserve, 
(2) The dakhila Ex. C-17 not having been 
found to be otherwise than genuine the 
Subordinate Judge should have held that it 
Tebutted the presumption of correctness 
attaching to the Record of Rights. In my 
judgment effect must be given to these con- 
tentions. 

On behalf of the respondent it has 
been argued that the learned Subordinate 
Judge was not called upon to set aside 
the finding that the suit was time-barred, 
because even if the learned Munsif purport- 
ed to record such a finding his ultimate 
decision stultifies it. He has given the 
plaintiff a decree declaring his title, which 
he could not have done if the suit was 
time-barred for, in that event he would have 
had to hold that the plaintiffs rights were 


(1) 21W R 70; 12 Beng. LR 274 (F B). 
(2)16 O 473; 161 A 23; 5 Sar, 321 (P 0). 
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extinguished under s. 28, Lim. Act. In my 
judgment the failure of the learned Munsif 
to appreciate the true effect of s. 28 of 
the Act did not absolve the lower Appel- 
late Court from considering the question of 
limitation. 

The plaintif came to Court with a 
definite story that he obtained possession 
in 1925 and was dispossessed by the 
defendants in 1929. That story was dis- 
believed by the learned Munsif who held 
that the plaintiff did not acquire khas pos- 
session in 1925.and that the defendants 
were in possession for many years prior 
to 1925. Upon this fiading the plaintiff's 
claim was time-barred. Ths Subordinate 
Judge has not considered whether the 
plaintiff's case that he obtained khas posses- 
sion in 1925 and was dispossessed in 1929 
has been established. He has recorded no 
findings on these questions. Further, instead 
of considering whether the plaintiff has 
discharged the onus of proving that he and 
his predecessors were in khas possession 
within 12 years prior to the institution of 
the suit, he has held that the defendants 
have failed to prove tenancy right by 
adverse possession for 12 years. The 
entire evidence, including the findings in 
the criminal cases, and the dakhila Ex, C-17 
should be considered from the point of 
view that the onus Jies on the plaintiff to 
prove that his suit was within time. The 
decree paseed by the learned Subordinate 
Judge is set aside and the matter is remand- 
ed to the lower Appellate Court for a re- 
hearing of the appeal in the light of the 
observations above made. The appellant 
is entitled to his costs in this Court. The 
hearing fee is assessed at two gold mohurs. 


Be Case remanded. 





, PATNA HIGH COURT 
Civil Revision Nos, 57, 61 and 62 of 1937 
December 7, 1938 
HARRIES, C. J. AND ROWLAND, J. 
Raja BRAJASUNDER DEB—PLAINTIFF— 
PETITIONBR 
versus 
MANI BEHERA AND oTsERs— DEFENDANTS 
OPPOSITE PARTY 
Civil Procedure Code (Act V of 1908), O.I, r. 8— 
Suit by co-sharer in fishery estate for declaration 
_ that principal defendants following trade of fisher- 
men and others of their caste had no right in fishery 
—Damages claimed against principal defendants 
only, for fish actually caught by them and injunc- 
tion claimed against them to restrain them from fur- 
ther trespass—Such claim, tf can be joined in repre- 
sentative suit for declaration, 
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The plaintiff who was a co-sharer in certain estate 
in whick there were fisheries brought a suit for 
declaration that the principal defendants, who were 
persons following the trade of fishermen and others 
of their caste and calling had no right in the 
fishery, and to recover damages from the principal 
defendants for fish actually caught and to have an 
injunction from the Oourt against the principal de- 
fendants restraining them from further trespass on 
the fisheries in the possession of the plaintiff : 

Held, that the plaintiff had claimed to recover 
damages from the principal defendants only for 
trespass actually committed by them, There was no 
reason why this relief which neither the plaintiff 
claimed in arepresentative capacity himself nor 
sought to enforce against the defendants in any 
representative capacity should not be joined with 
the claim against defendants in a representative 
Capacity in respect of a declaration of right. Simi- 
larly there was no objection to the plaintiff main- 
taining the representative suit for a declaration 
along with his direct claim for an injunction against. 
the principal defendants restraining them from fur- 
ther trespass. 


O. R. from the orders of the Sub-Judge, 
Puri, dated May 5, 1937. 


Messrs. B. K. Ray, L. Mahanty and G. 
Jagati, for thełPetitioner. 
Mr. B. N. Das, for the Opposite Party. 


Rowland, J. — These applications arise 
out of three analogous suits and are agairst 
interlocutory orders passed by the Subordi-- 
nate Judge. The plaintiff who is the appli- 
cantis a cossharer to the extent of seven 
annas odd in certain estate in which there 
are fisheries. The pro forma defendants 
are the other co-sharers and the principal 
defendants are persons following the trade 
of fishermen. Itis said that the principal 
defendants in the winter of 1935-36 from 
time to time made inroads on the fisheries. 
in possession of ths plaintiff and took fish 
therefrom; hence these suits are brought 
claiming declaration that the principal 
defendants, and others of their caste and 
calling have no right in the fishery, to- 
recover damages from the principal defen- 
dants for fish actually caught and to have 
an injunction from the Court against the- 
principal defendants restraining them from 
further trespass on the fisheries in the 
possession of the plaintiff. As regards the 
first relief for declaration that the defen- 
dants and others had no right in the fishery, 
the suit was framed in accordance with 
O. I, r. 8 Oivil P. O., as a representative- 
suit, the permission of the Oourt having 
been duly obtained. The principal defen- 
dants resisted the suits claiming a perma- 
nent right of fishery on a fixed rent for 
themselves and their castemen about eight 
hundred in number. They denied that the 
plaintiff was in possession of the fishery and 
they referred to a proceeding under 8. 145. 
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‘between themselves and some co-sharers of 
‘the plaintiff in the year 1918 which had 
been decided in favour of the principal 
‘defendants. They raised some technical 
jissues which they asked the Subordinate 
Judge to take up as preliminary issues 
‘before proceeding to hear the suits on the 
merits. The substantial objections were 
that the suit was not maintainable in view 
.of the provisions of s. 42, Specific Relief 
‘Act, the plaintiff not being in possession 
and not having prayed for recovery of 
possession, that the court-fee paid was 
insufficient and that damages could not 
lawfully be claimed in a representative 
‘suit, 
The Subordinate Judge, after hearing tha 
‘parties but without taking any evidence, 
has withdrawn the . permission granted 
under O, I, r. 8 given to the plaintiff to sue 
‘the principal defendants as representatives 
“of themselves and others. He held that a 
higher court-fee was payable than that 
which has been paid and called on the 
‘Plaintiff to pay it. He held that in order 
‘to make the suit maintainable the plaintiff 
must amend his plaint by adding prayers 
‘for a declaration of bis title and for recover- 
ing possession. He gave the plaintif a 
‘stated time for compliance with these direc- 
tions. The court-fee called for has been 
paid and we are not disposed to interfere 
with the order of the Subordinate Judge in 
-s0 far as it refers to this matter. The plain- 
tiff had valued the subjectmatter of the 
.suit for purposes of jurisdiction at Rs, 11,000 
but the relief at Rs. 3,400. The value of the 
suit for purposes of jurisdiction and for 
purposes of court-fee must be the same, s. 8, 
uiie Valuation Act, 
As regards the withdrawal of permission 
to maintain a representative suit under O. I, 
T. 8, the Subordinate Judge has fallen into 
error and his order, in my opinion, cannot 
be supported, He has referred to a case 
in which plaintiffs themselves suing as 
representatives sought to join with their 
-claim for a declaration of their right a claim 
to recover damages. There would be 
-obvious difficulties in giving or executing 
a decree of this kind in favour of persons 
not namedin the proceedings, A similar 
position might arise if in the present suit 
the plaintiff had sought to recover damages 
not only from the principal defendants ut 
from all the other members of the class of 
fishermen whom they were impleaded to 
represent. But this is not the case. The 
plaintiff has claimed to recover damages 
from the principal defendants only for trese 
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pass actually committed by them. There 
is no reason why this relief which neither 
the plaintiff claims in a representative 
capacity himself nor sesks to enforce 
against the defendants in any represent- 
ative capacity should not be joined with 
the claim against defendants in a repre- 
sentative capacity in respect of a declar- 
ation of right, Similarly there is no 
objection to the plaintiff maintaining this č 
representativo suit for a declaration along ` 
with bis direct claim for an iajunction 
against the principal defendants restraining 
them from further trespass. Therefore, the 
grounds on which the Subordinate Judge 
withdrew the permission granted under 
O. I,r.8, are not sound, and so far as this 
matter is concerned, I would accede to the 
application and set aside this part of the 
order of the Subordinate Judge. The 
permissicn granted under O.I, r.8 would 
be deemed to stand good. 

Then as to the finding that the suit ia 
not maintainable under s, 42, Specific Relief 
Act, the Subordinate Judge seems to hava 
misunderstood the position. Jn the plaint 
it was alleged that in spite of the fishery 
having had a somewhat checkered history in 
the past it was at present in the possession 
of the plaintiff. Ifthat was so, then s.42 
was no bar to the suit. The defendants 
no doubt alleged something different and 
if it was found as a result of hearing on 
evidence that the plaintiff was out of posses- 
sion it might be that the result at the 
conclusion of the suit would be thats. 42 
came into operation to bar the suit. But 
if the plaintiff chooses to take his chance 
of being able to prove the facts asserted 
by him in the plaint, it is not for the 
Subordinate Judge at the preliminary stage 
to anticipate what the findings of fact in 
the suit are and likely to be or to pass 
any order on the plaintiff for amendment 
of the plaint. 

As regards the prayer for declaration of 
plaintiffs title which the Subordinate Judge 
asked the plaintiff to insert in his plaint, 
this hardly seems to arise as the title of the 
plaintiff as proprietor does not seem tobe 
at all controverted, and the order calling 
on the plaintiff to amend the plaint by 
inserting this prayer was uncalled for, To 
the above extent I would allow the appli- 
cations and direct the Subordinate Judge 
to proceed with the hearing of the suit, 
parties bearing their own costs in each of 
thege applications. 

Harries, C. J—I agree. 

S. Order accordingly. 
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BOMBAY HIGH COURT 
Letters Patent Appeal No. 35 of 1938 
December 6, 1939 
Kania and Wassoopew, Jd. 
_MOTIOHAND HIRACHAND GUJAR anp 
j OTAERS— PLAINTIFFS—APPELLANTS 
Versus 
'KHUDABAKSH GULAMHUSEN TAM- 
BATKAR AND OTEERS—DEFENDANTS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 100— 


Question, whether documents relied on by party 
prove title, 7s one of fact. 

The question whether having regard to what is 
stated in the documente relied on by a party and 
whose construction is not open to any controversy, 
it is proper to infer that title tothe land in ques- 
tion passed țp him or not, is a question of fact 
which a Oourt of second appeal is not competent to 
disturb. 122 Ind. Oas. 316 (1), 143 Ind. Oas. 437 
(2) and 148 Ind. Cas. 778 (3), relied on. 


L.’P, A. from the decision of Mr. Justice 
sy in 8. A. No. 287 of 1935, dated April 14, 
1938. 


Messrs. G. N. Thakor, S.. Y. Abhyankar 
and P, S. Bakhale, for the Appellants. 


Messrs. K. A. Somjee and J. G. Rele, for’ 


the Respondents. 


Kania, J.—This is a Letters Patent ap- 
peal from the decision of Sen, J. The pre- 
sent appellants were the plaintifis in the 
suit filed in the Ahmednagar Court, The 
plaint was to obtain possession of a certain 
site of land admeasuring 45°*10” x39'-5", 
being part of survey No. 5578, Municipal 
No. 5624, The defendants are representa- 
tives of a Masjid and the suit was filed 
against them in that character. Three issues 
were raised. The first was whether the 
plaintiffs proved their ownership to the 
plaint property, and (2) whether the plain- 
tiffs proved their possession within 12 years 
before the suit. The trial Court found in 
favour of the plaintiffs both these issues and 
held that the property claimed belonged to 
the plaintiffs. An appeal was preferred 
against that decision to the District Court 
of Ahmednagar where also similar issuses 
were framed and answered in favour of the 
plaintifis. Original defendants preferred a 
second appeal and persuaded Sen, J., to hold 
on a perusal of the documents that the title 
to the open land claimed by the plaintiffs 
was not conyeyed to them, We notice from 
the judgment that the learned Judge ar- 
rived at his conclusion with considerable 
hesitation, 

The first objection raised by the appel- 
lants here is that the learned Judge erred 
in entertaining the argument of the present 
respondents (the original sdefendants) as it 
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involved a qtiestion of fact. It is not dise 
puted that if the decision is on a qusetion 
of fact it is not competent in second appeal 
to go into that question, It has been urged 
that the question is not of fact as it depends 
on the construction of titlæedeeds and that 
is a question of law. On this point our 
attention has been drawn to Walt Moham- 
mad V. Mohammad Bakhsh (1), where their 
Lordships ofthe Privy Oouncil laid down 
five propositions for deciding what questions 
could be properly discussed in second 
appeal. They run as follows (pp. 384*385*) : 


“(1) There is no jurisdiction to entertain a second 
appealon the ground of erroneous finding of facts, 
however gross the error may seem to be. 

(2) The legal inference to be drawn from proved or 
admitted facts is a matter of law, or, in other words, 
the proper legal effect of a proved fact is essentially 
a question of law, but the question whether a fact 
has been proved when evidence for and against has 
ye properly admitted is necessarily a pure question 
of fact. 

(3) Where the question to be decided is one of fact, 
it does not involve an issue of law merely because 
documents which were not instruments of title or 
otherwise the direct foundations of rights but were 
really historical materials, have to be construed for 
the purpose of deciding the question. 

(4) A second appeal would not lie because some 
portion of the evidence might be contained in a 
document or documents and the first Appellate Court 
had made a mistake as to its meaning. 

(5) The question whether a statutory presumption 
is rebutted by the rest of the evidencs,.....is always 
a question of fact.” . 

{In Sahebrao Narayanrao v. Jatvantrao 
Yadavrao (2) which is again a Judgment of 
the Judicial Committee, it was stated as 
follows: 

“Where plaintiffs claimed to be entitled as co- 
sharers toa part of the lawajama (cash pension or 
allowance) received by the defendant and the lower 
Appellate Court on the evidence negatived the plain- 
tift's claim and found that it was not proved that the 
lawajama was included in the watan or hereditary 
endowment ; 

Held, that this wasa finding of fact by the lower 
Appellate Court, andthere being no misconstruction 
by it of the entries in the inam documents, and a 
mistaken inference from documents being an error 
not of law but of fact, the judgment of the lower 
Appellate Court was not liable to be reversed by the 
Judicial Commissioner on second appeal as being 
contrary to law,” a) 

In course of the judgment it is stated 
(p. 8:2T): ‘Unless there has been miscon- 


struction a mistaken inference from docu 


(1) 32 Bom. L R 380; 122 Ind. Cas. 316; AI R 
1930 P O 91; 57 I A 86; 11 L199; (1930) AL J 
293; Ind. Rul. (1930) P.O 124; 31 PLR 145;31 L 
W 321;51C0L0 518; 59M LJ 54 (PO). 

(2) 35 Bom. L R 816; 143 Ind. Oas. 437; Ind, Rul. 
(1932) P O 161; AI R 19383P0 171;570 LJ 519; 
65 M LJ 154; 388 L W 37;29NL R210;601 .A 
231 (P 9). 
~ *Pages of 32 Bom. L R.—|Ed.} 

tPage of 35 Bom. L R.—{Hd.] 
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ments ..... isan error not of law but of 
fact.” In Secretary of State v. Rameshva- 
ram Devasthanam (3), the Judicial Oom- 
mitte had again to consider the question 
what could be considered in second appeal 
and observed as follows : 

“aae the High Court has no jurisdiction to 
reverse the findings of fact arrived at by the lower 
Appellate Court, however, erroneous, unless they are 
vitiated by some error of law. This rule is equally 
applicable to cases in which the findings of the 
lower Appellate Court are based on inferences drawn 
from documents, not being themselves instruments of 
title or otherwise the direct foundation of rights, but 
are exhibited as mere item of evidence,” 


On behalf of the respondents it was urged 
that in ‘the present case what Sen, J., was 
called upon to do was to construe the 
documents of title and to arrive at a con. 
clusion as to whether plaintiffs had proved 
their title to the land. In cur opinion this 
was not a question competent to he decided 
by the High Court in second appeal. The 
documents to which our attention has been 
drawn in detail raise no points of construc- 
tion. The words used are explicit and 
require GO construction. The question is 
whether haviug regard to what is stated in 
the documents it is proper to infer that 
title to the land in question passed to 
the plaintiffs’ predecessor or not. There 
is no question of misconstruction of docu- 
ments. The question is what is the proper 
inference to be drawn from the documents 
whose construction is not open to any con- 
troversy. We therefore think that the ques- 
tion involved in this litigation, as presented 


to Sen, J. was a question of fact and a 


second appeal was not competent to the 
High Court. On that ground this appeal 
should be permitted and the judgment of 
the First Olass Subordinate Judge of 
Ahmednagar confirmed. 

As our attention has been drawn to the 
conveyance we must observe that the whole 
fallacy underlying the contention of the 
respondents is that the documents in which 
boundaries are described in different years 
must be held to be the same. It overlooks 
the obvious contingency that in the intezval 
adjoining lands may have changed hands 
and may be incapable on being described 
in the same terms for describing the boun- 
daries. It appears that the Survey Inspector 
was called upon to make a report and 
prepare @ plan. The Inspector was not 
examined in Court but his report has gone 


(3) 36 Bom. LR 539; 148 Ind. Oas. 778; AI R 
1934 P O 112; 61 I A 163; 57 M 652; 6 RPO 131; 
(1934) M W N 433; 66 ML J 595; 39L W 613: 11 
BO. 779; 38 O W N 533; 590 LJ 202; 36 PLR 
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in. A large portion of that document con- 
sists of facts taken from other documents. 
That report does not necessarily prove that 
the contents of other documents, from which 
the materials are gathered, are authentic 
or reliable to fix tke boundaries on either 
side. In our opinion Sen, J., had also over- 
looked the fact that the question of owner- 
ship was not agitated in the lower Oourls 
only on documents of title but on the several 
other records from which extracts were 
produced, There was also. oral evidence of 
possession which was considered as supplee 
mentary proof of the title. As mentioned 
in the fourth propositionin Wali Mohammad 
v. Mohammad Bakhsh (1), the conclusion 
arrived at by the two lower Courts was a 
result of the conveyances and other evi- 
dence. Itis therefore not within the com- 
petence of a party to agitate in second 
appeal a question of fact decided under 
those circumstances. The appeal is allowed 
with costs throughout. The decree of the . 
learned First Olass Subordinate Judge is 
restored. 
D. Appeal allowed. 


LAHORE HIGH COURT 
First Appeal No. 117 of 1939 
January 30, 1940 

Tek OsAND AND ABDUL RASHID, dd. 
PARSHOTAM DASS AND of HERs— 

DEFENDANT3—ÅPPELLANTS 

Versus 
SHIV RAM AND ofaers, PLAINTIFFS AND 
ANOTAER, Pro forma DBFENDANT— 
RESPONDENTS 

Will—Absolute estate given to legatee—Gifet over 
to take effect after death of legatee is votd and 
does not cut down absolute estate—Will held con- 
ferred absolute estate on testator’s brother's widow. 

Once an absolute estate is given to a legatee, 
the “ gift over” to take effect after the death of 
the legatee, is void and ineffective and cannot be 
taken to have cut down the absolute estate already 
conferred on the legatee. 60 Ind. Oas. 619 (1), re- 
lied on. [p. 549, col. 1.] _ 

Where the will provides that the widow of the 
testator’s brother is to be the owner for her life- 
time and that she is to have all the rights 
of mortgaging and selling the property like owners, 
there being no restriction to those rights as in the 
case of widow’s rights, she becomes absolute owner 
of the properties which are devised to her and 
she is competent to make a further bequest of these 
properties, 


F. A, from the decree of the Sub-Judge, 
First Class, Rawalpindi, dated Decem- 


Messrs. Qabul Chand, Abdul Karim and 
Prakash Chandra Jain, for the Appellants. 
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The properties in dispute are a big Sarai, 
comprising a large number of kothris, 
known as ‘Sarai Billa,’ and a portion of a 
house in Landa Bazar, Rawalpindi, describ- 
ed in detail in para. 2of the plaint and 
marked red on plan B. The last owner of 
these properties was Mst. Shiv Devi widow 
of Shankar Das. She died, without issue, 
on October 28, 1935. On March 30, 1937, 
the present suit was instituted by Shiv 
Ram, Mst. Nanki Devi and Amrit Parkash, 
minor, for a Geclaration that they are the 
owners of the two properties in dispute under 
a will, which had been executed by Mst. 
Shiv Devi on August 7, 1935 and registered 
on August 16, 1935 (Ex. Pel). It was alleged 
in the plaint, that Mst, Shiv Devi was 
the absoulte owner of these properties and 
that she had duly executed the will. It was 
‘further averred that on the death of Mst. 
Shiv Devi, the defendants had taken forci- 
ble possession of the house in Landa 
Bazar as well as of a kothri (No. 34) in 
Sarai Billa, and that the rest of the Sarai 
was in actual possession of tenants, The 
plaintiffs, therefore, prayed fora declara- 
tion that they are the owners of the proper- 
ties in dispute and for possession of kothri 
No. 34 in the Sarai and of the house in 
Landa Bazar. 

The suit was resisted by the three defend- 
«nts, Parashotam Das, Bishan Das and 


Messrs. Mehr Chand Mahajan and litigation are Khatris of Rawalpindi Oity, 
Yashpal Gandhi, for the Respondents admittedly governed by Hindu Law. Their 
Plaintiffs). _ relationship will appear from the following 

Tek Chand, J.—The parties to this pedigree table; 

LAKHU MAL 
: | 
| | : 
Mat. Kartaro= Deva Mal Beli Ram Ohina Mal 
Rambheja (d. June 7, (d. March 19, (d. September 
Mal 1890) 1899) 25, 1910) 
| Í | 
ls 
Oharan Das== Narain Parashotam Das 
Mst, Kartar Dass (deft. No. 1.) Niranjan Das Shankar Das 
Devi (d. 8 P.) (d. 1918) —Met, Shiv Devi 
(d. October 
$ | 28, 1936). 
le | 
Bishan Das Uttam Ohand | 
(deft. No. 2.) (deft. No.3.) Maya Devi Saraswati Devi 
a itis a 
| l i 
l l 
Gai Jiwan Das Ravel Chand. Shiv Ram Ohamarn Lal Met. Nanki 
=Mst, Murthi. (pif. No. L) j 


evi 
(pit. No. 2.) 
m, Sita Ram 


Amrit Prakash 
(plf. No. 3.) 


Uttam Chand, who are collaterals of Shans 
kar Das, husband of Mst. Shiv Devi, in the 
third degree. They denied that Mst. Shiv 
Devi had executed any will, and alleged 
that in any case, she did not have a dis- 
posing mind at the time when the will 
(Ex. P-1) was stated to have been written 
and thumb-marked by her. They further 
pleaded that Mst. Shiv Devi held the proe» 
perties in dispute on the usual widow's 
estate and she had no power under Hindu 
Law, to devise them after her death. An 
objection was also taken that the suit for 
declaration gua the Sarai {except kothri 
No, 34) did not lie as the defendants were 
in possession of the whole of ‘Sarai Billa’ 
and, therefore, the plaintiffs should have 
sued for possession of this part of the Sarai 
also. The learned Subordinate Judge found 
that the Sarai (except kothrt No, 34) was 
in possession of tenants and, therefore, the 
plaintiffs could maintain a suit for a declaras 
tion qua this part of the Sarai. He also 
held that the will (Ex. P. 1) had been proved 
to have been duly executed by Mst. Shiv 
Devi while she was in full possession of 
her senses, and that the will was valid as 
Mst. Shiv Devi was the absolute owner of 
the properties in dispute, she having 
acquired them from her husband's brother, 
Niranjan Das, under his will executed on 
October 19, 1918, On these findings, the 
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learned Judge decreed the suit. From this 
- decree, the defendants have appealed, and 
' the only questions raised on their behalf 
relate to the due execution and validity of 
the will of Mst. Shiv Devi, 

It is no longer denied that the will 
(Ex. P-1) bears the thumb-mark of Mst, Shiv 
Devi, and tkatshe had a disposing mind 
at the time. She herself got the will 
registered by the Sub-Registrar on August 
16,1935, nine days after its execution, 
and it was about fifteen months after that 
date, that eshe died on October 24, 1936. 
The will was written at her instance by 
a lawyer, Diwan Des Raj Sabni, Bar-at-law, 
(P. W. No. 14) and has been proved to have 
been attested by a medical practiticner, 
Dr. Des Raj, M. B. B.8.(P. W. No. 1) and 
by two other witnesses, Gobind Ram and 
Gokal Chand each of whom had seen the 
testator afix her thumb-mark on it. 
Before us the appellant's learned Counsel 
` admitted that these facts are correct, but 

he contended that it had not been proved 
that each of the attesting witnesses had 
signed the will in the presence of the 
testator, as required by s. 63, Succession 
Act. This point was not raised in the 
lower Court, and at the trial, no specific 
question relating to this matter appears 
„to have been put to the scribe Diwan 
-Des Raj Sahni or the attesting witness,Dr. 
Des Raj, when they were in the witness-box 
‘and were examined and cross-examined at 
length. It is however clear from their state- 
ments read as a whole that the testator, the 
„scribe and the attesting witnesses were all 
present at the time when the witnesses 
attested the will. Diwan Des Raj Sahni 
has deposed that Mst.Shiv Devi came to 
his office, when the will was written by 
him. It was read over toher and she 
admitted it to be correet and thumb mark- 
edit. He is definite that Gobind Ram 
and Dr.Des Raj attested it in his presence, 
but is cot certain about Gokal Chand. Dr. 
Des Raj has sworn that when he arrived, 
the will had already been written, but that 
after his arrival Mst. Shiv Devi admitted 
the contents of the document and thumb- 
marked itin his presence, He has also 
stated that : 


“Shiv Ram (plaintiff No.1), Chaman Lal, Gobind 
Ram and the other witness, whose name Ido not 
know, were present. Diwan Des Raj was present 
when I signed it,” 

On this evidence, it must be held that 
at least two of the attesting Witnesses, 
Dr, Des Raj and Gobind Ram, affixed 
their signatures on the will in the presence 
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of the testator. Itis conceded that ‘all the 
other requirements of s. 63 had been 
complied with. I overrule this objection 
and hold, in agreement with the learned 
Subordinate Judge, thatthe will (Hx, P-1) 
was duly executed by Mst. Shiv Devi while 
she was in full possession of her senses. 
The next question fcr determination is 
whether the testator, Msi. Shiv Devi, was 
the absolute owner of the properties devised 
by herin the will. The case for the 
plaintiffs isthatthe properties in dispute 
were owned by Niranjan Das (brother of 
Shankar Das and husband of Mst. Shiv 
Devi), that Niranjan Das bya will execut» 
ed by him on October 19, 1918 (Ex. P-9), 
had bequeathed them to Mst, Shiv Devi 
in absolute ownership aud that, therefore 
she had unrestricted power of disposition 
over them. It is beyond question that 
Ex. P-9is the last will of Niranjan Das. 
After his death, Mst. Shiv Devi applied for 
grant of letters of administration of his 
estate, with the will annexed, and the 
present appellant, Parshotam Das, entered 
a caveat, but after lengthy enquiry the will 
was held to have been duly executed and 
letters of administration granted to her. 
This decision was upheld on appeal by the 
High Court, Itis, however, contended that 
Niranjan Das was not the sole owner of 
the properties devised by him and that, 
in any case, his will did not confer an 
absolute estate on Mst. Shiv Devi. In my 
Opinion, both these contentions are devoid 
of force. 

It is common ground between the par- 
ties, that Sarai Billa as well as the house 
in Landa Bazar which are in dispute now, 
originally belonged to Beli Ram, who was 
separate from his brothers. It is proved 
that by a deed executed and registered on 
July 11, 1882 (Hx. P, 16) Beli Ram sold the 
Sarai to his brother, Deva Mal, for Rs, 4,500. 
Similarly, by two deeds (Exs. P-l4 and 
P-15) executed and registered on March 26, 


1873 and May 5, 1876 respectively, Beli 
Ram sold the house in Landa Bazar to 
Deva Mal, The execution of these sale 


deeds is admitted by the appellants, but 
with regard to the sale ofthe Sarai, itis 
urged thatit was a mere paper transace 
tion and that after the execution and 
registration of the deed (Ex. P16), Beli 
Ram continued tobe its owner and re 
mained in possession as such during his 
lifetime. ‘There is, however, no reliable 
evidence in support of this allegation. 
Jt has not been explained, why a fictitious 
sale-deed should have been executed -by 
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Beli Ram in favour of Deva Mal in 1882. 
Nor is it proved that Beli Ram exercised 
any actsof ownership in thia Sarai after 
1882. The appellants’ learned Counsel 
relies solely on certain entries in the 
khasra paimaishsin which Bəli Ram is 
entered as the owner of the Saraiin 
1900 (Ex. D. W. No. 9-7). But this entry is 
obviously incorrect, as admittedly Beli Ram 
had died in 1899. No reliance can there- 
fore be placed on these entries. There is 
nothing suspicious about the sale, which is 
evidenced, by a registered document, more 
than 30 years old. It must therefore be 
held that Deva Mal had become the sole 
owner of the Sarai in 1882. 


The appellants’ learned Counsel next con- 
tended that efen if Deva Mal was the sole 
owner of the Sarai and the house, on his 
dying intestate, these properties devolved on 
his sons, Niranjen Das and Shankar Das, 
in equal shares, and, subsequently on 
Shankar Das’s death, his widow Mst. Shiv 
Devi must be taken to have succeeded to 
his half share on the usual widow’s estate. 
It was therefore urged that Niranjan Das 
by hig willcould have devised his own half 
share only to Msi. Shiv Devi, and not the 
other half, to which she had already succeed- 
ed as thejheir of Shankar Das, This conten- 
tion is based on the assumption that Niran- 
jan Das and Shankar Das had separated in 
their lifetime and were in possession of 
their paternal estaté in well-defined shares, 
and that on Shankar Das’s death Mst. Shiv 
Devi had succeeded to his share. (After 
examining certain evidence the judgment 
proceeded further,) I must therefore reject 
the contention that Niranjan Das was not 
the scle owner of these properties and hold 
that he was fully competent to devise them 
by his will (Hx. P-9). In this view of the 
case, it is not necessary to consider the 
further question, discussed at length by 
the learned Subordinate Judge, that Mst. 
Shiv Devi having succeeded to her huse 
band's estate asa limited owner had sur- 
rendered it to her brother-in-law, Niranjan 
Das, who kad thus become the sole owner 
of the entire property. The 
question which remains for consideration is 
the nature of the estate taken by Mst. 
Shiv Devi under the will of Niranjan Das. 
Paragraph 4 of the will which deals with 
the matter, reads as follows : 

‘“Musammat Shiv Devi, widow of Shankar Das who 
is my bharjai (brother's wife) shall be the owner of 
the entire remaining propeity. Since my brother was 
joint with me, Shiv Devi aforesaid is entitled to 
Maintenance inevery way. Besides, she has render- 
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ed great services to me as well. Hence I declare her 
to be the owner for her lifetime. She would have 
all rights of mortgaging and selling the preperty 
like owners, and there would keno restriction to her 
aforesaid rights as in thecase in widow’s rights.” 

It is no doubt true,that it is stated that 
Mst. Sbiv Devi shall be owner “for her life- 
time,” butit is further made clear that she 
‘will have the power of mortgaging and 
selling the property like owners,” and the 
matter is put beyond all doubt by saying 
that there is ‘no restriction to her afore- 
said rights as is the case in widow's rights.” 
Both Counsel cited a large number of rul- 
ings before us, but it is not necessary to 
consider them in detail. Each case turned 
on its own peculiar facts and the terms of 
tbe particular document under considera- 
tion. It is well-settled that in such docu- 
ments, the use of the word malik, coupled 
with the fact that the legatee had been 
invested with full power of alienation, clear- 
ly establish that an absolute estate has 
been conferred, regardless of whether the 
legatee is male or a female. 


The appellants’ learned Counsel next res, 
ferred to cl. (5) of the will, in which th 
testator had made a “gift over” of that 
part of the devised properties, which might 
be left undisposed of atthe time of the 
legatee’s death, and contended that this 
clearly indicated that the intention of the. 
testator was to confer only alife estate on 
Mst. Shiv Devi. The proposition of law is 
firmly established that once an absolute 
estate is given to a legatee, the “gift over” 
to take effect after the death of the legates, 
is void and ineffective, A case, very similar 
to the present,is Mohan Lal v Niranjaa 
Das (1), in which the question was discussed 
at great length, and it was held that the 
“gift over” being void, could not be taken 
to have cut down the absolute estate 
already conferred on the legatee. Reading 
the will of Niranjan Das (Ex. P 9), as a 
whole, I have no doubt that Mst. Shiv Devi 
became absolute owner of the properties 
which were . devised to her by Niranjan 
Das, and that she was competent to make 
a further bequest of these properties to 
the plaintiffs. I would therefore hold that 
due execution as well as the validity of 
the will (Hx. P-1) have been established 
and by this will the plaintiffs became the 
owners of Sarai Billa and the portion of 
the house in Landa Bazar as described in 
the plaint, and that their suit was rightly 


i 2L 175; 60 Ind. Cas, 619; A I R 1921 Lah, 
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decreed by the Court below. 
fails and is dismissed with costs. 


Abdul Rashid, J.—I agree. 
D. Appeal dismissed, 


The appeal 
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NAGPUR HIGH COURT 
Miscellaneous. Appeal No, 137 of 
1936 


October 13, 1937 
PoLLook ann Diepy, JJ. 
YESHWANT RAO AND otpeRrs— 

PLAINTIFeS—APPELLANTS 


VETSUS . 
DATTATRA YA—Regsponpent 

Civil Procedure Code (Act V of 1908), Sch. ITI, 
Para. 20 (1)—‘ Court having jurisdiction over sub- 
ject-matter of award,” meaning explained—Juria- 
diction over whole subject-matter, af essential— 
Principle of separability to be applied to Para. 21. 

The words “Oourt having jurisdiction over the 
subject-matter of the award" in Para 20, Sch II, 
Oivil P. O., do not mean that the Oourt must 
have jurisdiction over the whole of the subject-mat- 
ter of the award and the question of whether the 
Court has jurisdiction over the subject-matter of the 
award or not should be desided in accordance 
with the general provisions in the body of the 
Oode. In the result, if a suit to enforce the award 
would lie, then an application for the award to be 
filed will lie also, and there will be no difficulty 
in a case where the property is situated in differ- 
ent parts of British India. The matter is not 
affected by the provision of Para. 21 that if the 
decree is Not in accordance with the award an 
appeal will lie. The difficulty is solved by apply- 
ing the principle of separability. Indeed the pro: 
vision for such an appeal implies that the decree 
may be different fromthe award and that in appeal 
the question of whether the separation has been 
rightly or wrongly made may have tobe consider- 
ed. If the award is separable the position would 
be substantially the same as it would be if each 
portion had been written on a separate piece of 
paper and formed a separate award. 139 Ind. Oas. 
877 (3) and 51 Ind. Oas. 53 (5), not followed, 143 
Ind. Oas. 571 (8), relied on, 135 Ind. Oas. 65 (4), 
distinguished. [p. 552, col. 2.) 


Misc. A. from an order of the Court 


of the Additional District Judge, Khandwa, 
dated March 4, 1936, 


Dr. Sir Hari Singh Gour with Messrs. M. 
R. Bobde, K. B. Tare and S. T. Khirwadkar, 
for the Appellants. 


Mr. J, Sen, for the Respondent. 


Order.—This is an appeal made under 
B. 104 (f) of the Civil P. O., against the 
order of the learned Additional District 
Judge, Khandwa, refusing to file an award 
` In an arbitration without the intervention 
of the Oourt. The ground of the refusal 
is the decision of the lower Court on a 
preliminary issue that the Court has no 
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jurisdiction. Part of the property: covered 
by the award is situated in the Gwalior 
State, part is situated in the Roshangabad 
District, part in the Nimar District over 
which the Additional District Judge, 
Khandwa, exercises jurisdiction, and -part 
at Rahimatpur in the Bombay Presidency. 
Paragraph 20 (1) of the Second Schedule 


of the Civil P. ©., is as follows : 

“20 (1) Where any matter has been referred to 
arbitration without the intervention ofa Oourt, and 
an award has been made thereon, any person interest- 
ed inthe award may apply to any Court having 
jurisdiction over the subject-matter of the award that 
the award be filed in Court.” ° j 


The main question which arises for our 
decision is whether the words “having jurise 
diction over the subjectematter of the 
award . ‘mean’ having jurisdiction over the 
whole of the subjectematt®r ‘or mean’ 
having jurisdiction over part of or the whole 
of the subjectematter.” The further ques- 
tion arises as to whether, if the Court has 
jurisdiction, the award is of a separable 
nature so that the Court could and should 
enforce that part of it which relates to proe 
perty in British India, 

It is clear that the Khandwa Court in 
British India can have no jurisdiction at 
all over property situated in the Gwalior 
State. As regards property situated in 
another District in British India it is clear 
that jurisdiction can be exercised in suits 
in view of the provisions of s. 17 of the 
Oivil P, C., and the same applies to property 
situated in another province as is impliedly 
decided in Nasar Ali Khan v. Muhammad 
Alt Khan (1), 

This matter came before their Lordships 
of the Judicial Committee in Ramlal 
Hargopal v. Kishanchand (2), and although 
the learned Advocate for the appellants 
contends that the Judicial Oommittee’s 
decision in that case decided the point in 
the appellants’ favour we donot find this 
to be the case. We agree with the view 
expressed in Krishna Iyer v. Subbarama 
Iyer (3), that their Lordships of the Judi- 
cial Committee did not decide the point. 
In the Privy Council case an application 


(1) 7 Luck. 324; 137 Ind. Oas. 539; AI R 1932 
P O 172; 59 I A 268; Ind. Rul. (1932) P O 197; 
(1932) A L J 691; 90 WN 614; 56 O L J 36; 36 O 
W N 937; 36 L W 146; 34 Bom. L R 1299, 63M L 
J 336 (P 0). 

(2) 51 O 361; 83 Ind. Cas. 5381; A I R 1924P O 95; 
20 N LR 33; SLI A 72; (1924) M WN79;7N L 
J 62;19 LW 519; 34 M LT 62; 22 ALJ 386; 46 
M LJ 628; 26 Bom. L R 586; 28 O W N 977; L RS 
A (P O) 216 (P 0). 

(3, 55 M 689, (693); 139 Ind. Oas. 877; A I R 1932 
Mad. 462; 62 M L J 550; (1932) M W N 234; 35L 
W 565; Ind. Rul, (1932) Mad. 801. 
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had been made to the Court of the District 
Judge, Hast Berar, to file an award in 
respect of the management of three Hindu 
temples which were situated outside its 
Jurisdiction and outside British India. The 
only connection between these temples 
and Berar was that under the award two 
villages by which the temples were endow- 
ed were situated in Berar, but their Lord- 
ships were unable to find that there was 
any dispute concerning the ownership or 
management of the villages or any denial 
that their revenues must be appropriated 
to the temples.” The objection to jurisdic- 
tlon appears to have been pressed for the 
first time before the Privy Council and was 
upheld by their Lordships on the ground 
that all the temples were situated in 
Hyderabad State. In answering the objec- 
tion to jurisdition the other side propounded 
the hypothetical difficulty that an award re- 
lating to a subject-matter, part of which 
alone was situated in the Jourt’s jurisdic- 
` tion, would be valueless if the objection 
to jurisdiction were sound, for the reason 
that no one Oourt would Have jurisdiction 
over the whole subject-matter. Their Lorde 
ships said that they deemed it unneces- 
sary to rest their judgment on any such 
general proposition as not one of the 
temples was situated within the jurisdic- 
tion of the Berar Oourt, It is thus quite 
clear (as stated in the Madras case) that 
the point under consideration was never 
decided by their Lordships of the Judicial 
Committee as is contended by the learned 
Advocate for the appellants. 

In the Madras case it was held that the 
whole of the subject-matter of the award 
must be within the jurisdiction of the 
_Court and reliance was placed on the 
difference in wording in s. 17, Civil P. O., 
and para. 20 of the Second Schedule to the 
Oivil P.O, A second consideration which 
prevailed was the wording of para. 24, 
which was construed as implying and 
meaning that the judgment must be co» 
exfensive with the award. It was pointed 
out that the procedure under para. 20 
was a special procedure under which an 
extra and special statutory right was con- 
ferred on parties under particular con« 
ditions and that the matter was very dif- 
ferent from a case where a regular suit 
was brought, as it could be, to enforce the 
rights created by an award. 

_ In Nathan v. Samson (4), the point did 
nol arise for decision because the case was 


(4) 9 R 480; 135 Ind. Oas. 65; AIR 1931 ` 
252; Ind, Rul, (1932) Rang. 17 (F B). OnE 
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one where “the nature of the case did 
not permit of separation” of the different 
parts of the award. The Madras decision 
followed some earlier rulings of the Madras 
High Court. One of these cases is re- 
ported Rethamli v. Ramasami (5). This 
was a case where an award directed certain 
money to be paid and proceeded to declare 
that the marriage between the parties 
was dissolved, and it was held that it was 
not open to the Small Cause Court to file 
an award of this nature as some of the 
reliefs arising out of it were beyond the 
competence of the Small Oause Oourt. 
The ratio decidendit was that the words 
“having jurisdiction over the subject- 
matter of the award” used in para. 20 of 
Sch. II meant “having jurisdiction over the 
whole matter dealt with and decreed by 
the award and not over any particular 
portion thereof’, and it was said that the 
jurisdiction of the Court would depend upon 
the reliefs awarded by the award. 

In Upendranath Basu v. Het Lal (6), the 
dispute between the parties arose out of 
the fact that the appellant had borrowed 
money promising to grant a half share 
in property situated in Bibar to a creditor, 
and that no conveyance had been execut- 
ed, but that the appellant after manag- 
ing part of the property for the creditor 
had subsequently agreed to execute a 
conveyance. Disputes arose regarding the 
execution of this contract and regarding 
the accounts. Ths Allahabad High Court 
held that the award dealb with two prine 
cipal points (1) the sum of money due 
from the appellant to the other side in 
respect of the profits of property situated 
in Bihar, and (2) the question of the ap- 
pellant executing a conveyance of that 
property. It will thus be seen that the 
dispute related almost entirely to property 
outside the jurisdiction of the Oourt. The 
Allahabad High Court said: 


“In the present case we think it ig unnecessary to 
decide that whore an award relates to immov- 
able property, then the Gourt has no jurisdiction 
under Sch. II, para. 20, unless every item of the 
immovable property is within the territorial juris- 
diction of the Court. It appears to us that, even 
according to the respoudents' contention, the ques- 
tion of jurisdiction mast be decided against them, It 
was argued for the respondents that the question of 
jurisdiction must be decided with reference to the 
provisions of as. 16 to 20 of the Qivil P. O. That 
contention seems to us sound. In order to decide whe- 
ther the Court has jurisdiction over the subject- 
matter of the award, it is necessary to consider 


(5) A I R 1919 Mad. 22; 51 Ind. Cas. 53; 16 L W 
57 


(6) 55 A 542; 143 Ind. Oss. 57l; A I R1933 Al 
380; (1933) A L J741; Ind. Rul. (1933) AlL 398. | 


502 


the reliefs granted by the award and to determine 
whether the Court would have jurisdiction to try 
a regular suit between the parties in which the reliefs 
claimed were the reliefs granted by the award.” 

Then it was said that in order to 
decide the question ss. 16 to 20 of the 
Code would be the only rules of law ap- 
plicable, and the Allahabad High Oourt 
holding that under s. 16, cl (d) of the 
Code the suit would have to be institut- 
ed in the Court within the local limits of 
whose jurisdiction the immovatle property 
was situated came to the conclusion that 
the suit could not be brought in a place 
where the immovable property was not 
situated. 

Thus the Allahabad High Oourt differs 
from the Madras High Oourt in the con- 
struction of the words in para. 20 (1) 
“having jurisdiction over the subject- 
matter of the award”; but the judgment 
of the Allahabad High Court suggests 
that if the reliefs granted by the award 
cannot be granted then the award cannot 
be filed. Thusin a case where the pro- 
perty is situated in different districts the 
Allahabad High Court and the Madras 
High Court are at variance. On the other 
hand in a case where part of the property 
is situated outside British India it would 
appear that the Oourt would not have 
jurisdiction according to the Allahabad High 
Court on the ground that the Court could not 
grant the reliefs awarded by the award. 

In Gangadhar Laxman v. Dattatraya 
Laxman (7), a view was taken contrary to 
the view of the Madras High Court. An 
estate comprised property situated in 
British India and a mortgage bond in 
respect of lands outside British India. A 
dispute arose regarding partition. The 
construction of the award was that one 
of the parties was to recover the money 
due on the mortgage bond and distribute 
it among the parties. It was held that the 
award did not therefore deal with property 
outside the jurisdiction. The learned 
Judges then went further and held (obiter) 
that tbe decision of the Madras High 
Qourt should not be followed. Reference 
was made to the Privy Council case which 
we have already quoted and it was pointed 
out that their Lordships of the Privy Couns 
cil had declined to commit themselves to 
the wide proposition. Amir Begam vy. 
Badr-ud-din Husain(8), was referred to. In 

(7) I LR (1937) Bom. 538; 169 Ind. Oas. 301; A I 
R 1937 Bom. 211; 39 Bom, LR 158; 10 R B8. 

(8) 36 A 336; 23 Ind. Cas. 62°; AIRI94 PC 
105; 17 O 0120; 18 O W N 755; 12A L J537 


(1914) M W N 472; 16M LT 35; 37M L J 181;19 
O LJ 494 (FO). i 
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that case the following passage occurs: 

“Tt is well-recognized law that when a separable 
portion of an award is bad the remainder of the 
award, if good, can be maintained.” 

The following passage in the referring 
judgment in the Rangoon case [Nathan v. 
Samson (4)], was quoted : 

“Whether such want of jurisdiction vitiates the 
decree as regards both the property over which the 
Oourt has jurisdiction, and that over which the 
Oourt has no jurisdiction, or only as regards the 
latter depends, in our opinion, on whether the nature 
of the case permits of a separation of the part con. 
cerning the one from that concerning the other with- 
out affecting its basis.” 


We agree with the view of the Allahabad 
High Oourt that the words “Court having 
jurisdiction over the subject-matter of the 
award” in para. 20 do not mean that the 
Court must haye jurisdiction „over the 
whole of the subject-matter of the award 
in the sense in which the phrase is used 
by the Madras High Court, and that the 
question of whether the Oourt has jurise 
diction over the subject-matter of the 
award or not should be decided in accord- 
ance with the general provisions in the 
body of the Code. In the result, if a suit 
to enforce the award would lie then an 
application for the award to be filed will 
lie also, and there will be no difficulty in 
a case where the property is situated in 
different parts of British India. As regards 
para. 21 we consider that the difficulty 
raised by the Madras High Oourt is really 


Solved by applying the principle of separ- 


ability. It does not appear to us that the 
matter is affected by the provision that 
if the decree is not in accordance with 
the award an appeal willlie. Indeed the 
provision. for such an appeal implies that 
the decree may be different from the award 
and that in appeal the question of whee 
ther the separation has been rightly or 
wrongly made may have to be considered. 
If the award is separable the position 
seems to us substantially the same as it 
would be if each portion had been written 
on a Separate piece of papar and formed a 
separate award. 


The next question is whether the award 
before us is separable in respect of the 
property in British India and of the pro- 
perty situated in the Gwalior State. It 
is clear that the division of the property 
in the Gwalior State is wholly indepen- 
dent of the division in British India, and 
that as regards the property in the Central 
Provinces the appellant Yeshwantrao had 
to make two lists, and that the property 
comprised in one of these lists had to be 
given to the respondent, Similarly Dats 
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tatraya was to divide the Bombay (Rahi- 
matpur) property into two parts. Yesh- 
wantrao, however had been in possession 
of the villages in the Central Provinces 
and had to account for the profits. On 
the other hand part of the property in the 
Gwalior State is an impartible jagir from 
which Yeshwantrao is entitled to main- 
tenance. The arbitrator capitalized this 
maintenance at Res. 20,000 which the res- 
pondent had to pay to the appellant, The 
respondent was also given the option of 
giving to the appellant in lien of this 
sum of Rs. 20,000 a half share in one of the 
villages in the Nimar District and a half 
share in absolute occupancy lands in 
Palaser, which is situated in the Hcshang- 
abad District. In connection with the account- 
‘ing for profits to be made by Yeshwantrao 
it is provided that he could set off his 
Rs, 20,000 arising from the impartible 
village in the Gwalior State against the 
money found due from him. This pro- 
vision that the sum arising from the im- 
partible jagir in the Gwalior State (it the 
respondent did not exercise the other 
option) could be set off against the profits 
of the villages in the Central Provinces 
does not appear to usin any way to make 
the award inseparable. Indeed it is not far 
removed from the provision in the Bombay 
case regarding an obligation to collect 
money ona mortgage bond of property 
situated outside British India. The Courts 
of British India have no jurisdiction to 
enforce the award so far as it relates to 
the division of lands in the Gwalior State 
covered in this case by the award, but 
that part of the award which relates to 
property in British India is in our judg- 
ment clearly separable from the rest. We 
consider that there is no reason why we 
should not give a liberal construction to 
the provisions in the Second Schedule of 
the Code for filing an award. We hold 
that to that extent to which the Court 
would in virtue of s, 17 have jurisdiction 
(namely, as regards the lands in British 
India, some of which are situated in the 
Nimar District) the Court has power to 
file the award and to give judgment accord- 
ingly. 

We therefore allow the appeal and remand 
the case to the lower Court for disposal. 
A certificate of refund will issue in respect 
of the memorandum of appeal. The rese 
pondent must pay the costs of the appel- 
lants ‘apart from court-fee} and we fx 
Pleader's fee at Rs, 100, 

D. Appeal allowed. 
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LAHORE HIGH COURT 
Second Appeal No. 1681 of 1938 
June 12, 1939 
Tex Ouano and DALIP SING, JJ. 
Mst. JOGINDAR KAUR—PLAINTIsF — 
APPELLANT 
i veTSUS 
ARJAN SINGH AND OTAHBERS—DEFENDANT3— 
RESPONDENTS 

Custom (Punjab) —Riwaj-i-am—Questions and ans- 
wers refer to ancestral property——Successton—Plea 
that property was not ancestral, not taken—Inference 
that there is admisston that custom does not 
recognize distinction between succession to ancestral 
and non-ancestral property, if can be drawn—Jats 
of Tahsil Thanesar, Karnal District—Non-ances- 
tral property of sonless Jat—Collateralsin fourth 
degree v. daughter. 

In the absence of aclear statement to the con- 
trary “ questions” and ‘‘answers”’ in the riwaj-i- 
am should be taken to refer to ancestral property 
only. Following this general rule of interpretation of 
such entries in the rtwaj-t-ams, the Question and 
Answer 40 of the riwaj-t-am of Ambala District 
should be held to govern succession to ancestral prop- 
erty only. 

[Case-law referred to.] 

It may be, that in a particular case the prop- 
erty is obviously ancestral and it might be futile 
for the objector to plead that it was not so. The 
absence of such a plea, therefore, cannot by itself 
lead to the inference that there is an admission in 
every such case, that custom does not rocognize 
any distinction in matters of succession to ances- 
tral and non-ancestral property. 

Among Jats of Tahsil Thanesar, District Karnal, 
collaterals in the fourth degree do not exclude 
daughters from succession to non-ancestral proper- 
ty. 

S. A. from the decree of the District 
Judge, Karnal, dated August 22, 193s. 


Mr. Hans Raj Sachdeva, for the Appel- 


lant. 
Mr. Kartar Singh, for the Respondents. 


Tek Chand, J.—Sawan Singh, a Sikh 
Jat of Mouza Nagla, Tahsil Taanesar, 
Karnal District, died sonless on April 17, 
1925, leaving a minor daughter Mst. 
Jogindar Kaur, plaintif-appellant, wu0d wag 
72 years of age atthe time. On his death 
his estate, wnich consisted of 266 bighas 
8 biswas, was mutated in the name of the 
defendants who claimed to be his collaterals 
in the fourth degree- Oa April 16, 1937, 
Mst. Jogindar Kaur, soon after she had 
attained majority, instituted this suit 
against the defendants for possession of the 
land left by her father, She denied that 
the defendants were related to Sawan Singh 
or that the land was ancestral, and alleged 
that she was the rightful heir of Sawan 
Singh and was entitled to succeed to the pro- 
perty on his death, The defendants resisted 
the suit pleading that they were collaterals 
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of Sawan Singh in the fourth degree, that 
the land was ancestral qua them and that, 
in any case, according to the custom pre- 
vailing in the tribe, collaterals excluded 
daughters in succession to property of a 
sonless male proprietor, whether ancestral 
or noneancestral. The trial Judge held that 
the defendants’ alleged relationship with 
Sawan Singh had not been proved. He 
further held, that even if they were his 
collaterals, the land was not proved to 
have been owned by the alleged common 
ancestor and that,in any case, Collaterals 
did not exclude daughters in succession to 
non-ancestral property. He accordingly 
granted Mst. Jogindar Kaur a decree for 
possession of the land in dispute, 


On appeal the learned District Judge, 
disagreeing with the finding of the trial 
Court as tothe relationship of the defendants 
with Sawan Singh, held that they had been 
proved to be his collaterals in the fourth 
degree, He however affirmed the finding of 
the trial Court- that the land had not been 
proved to be ancestral gua them. On the 
question of custom, he found that daughters 
were excluded ‘by collaterals in succession to 
non: ancestral as well as ancestral immovable 
property. On these findings he accepted the 
defendants’ appeal and dismissed the suit. 
He however granted a certificate unders, 41 
(1) (3), Punjab Oourts Act, to the plaintiff for 
asecond appeal to this Oourt on the ques» 
tion of custom involved. Before us, both 
parties have accepted the findings of fact 
that the defendants are the collaterals of 
Sawan Singh in the fourth degree and that 
the landis not ancestral qua them. The 
Only question for decision therefore is 
whether according to the custom prevail- 
ing in the tribe collaterals are preferential 
heirs, as against the daughter, to the non- 
ancestral property of a sonless Jat. In 
support of their claim the defendants rely 
upon the “answer” to “question 40” of the 
riwaj-ieam of Ambala District (which then 
included the Thanesar Tehsil) prepared 
at the settlement of 1888. The question and 
answer are in the following terms: 

“Q,—Under what circumstances can daughters 
inherit? 

A.—There is no such custom, nor have daughters 
any right of succession; only with the consent 
of the collaterals some property may be gifted to 
them.” 

Underneath this “answer”, there is a ‘note 
made in the presence of the Setttement 
Officer” to the effect that 

“the Jat tribes said that on failure of collaterals 


the property went to the proprietors of the pattt 
rather than the daughter.” 
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It will be seen that the "question" did 
not specifically mention non-ancestral pro» 
perty, nor is there any indication in 
the “answer’ that the tribesmen on 
whose replies it was formulated, intended 
it to refer to property of every descrip- 
tion, ancestral as well as non-ancestral. 
It has been laid down in a long series of 
decisions of the Punjab Chief Court and 
this Court that in the absence of a clear 
statement to the contrary “questions” and 

“answers” in the. riwaj-team should be 
taken to refer to ancestral property only: 
see Nidhuv. Ram Singh (1), Ghulam Muham- 
mad v. Gauhar Bibi (?), Sham Das v. Moolo 
Bai (3), at p. 129, Rahmat Ali Khan v. 
Sadiq-ul-nissa (4), Muhammad Alam v. 
Hafizan (5), Sundar Devi v. Tegh Singh 
(6), Khillu Ram v. Dhani Bai (7), Kishni- 
v. Munshi, 162 Ind. Oas. 382 (8) and Ganga 
Ram v. Naranjan Das (9). This proposi- 
tion was accepted as correct by the learned 
District Judge and has not been disputed 
before us by Gounsel for the respondent. 
The learned Judge however in holding that 
the “question” and “answer 40” in the 
riwaj-t am of the Ambala District must be 
taken to refer to nonsancestral property also 
relied upon a Division Bench decision of this 
Court reported in Jatan V. Jiwan Singh (10). 
The parties to that case were Jats of 
Ludhiana District, and the learned District 
Judge has assumed that the entries in the 
riwaj-i-ams of Ambala and Ludhiana Districts 
were identical in this matter. This assump- 
tion however is not correct and vitiates the 
whole basis of the learned Judge's decision, 
As pointed out inthe judgment in Jatan 
v. Jiwan Singh (10), Mr. Gordon Walker, 
the compiler of the Ludhiana District 
riwaj--am of 1882, observed in para. 79 
(at p. 40) that 

“no distinction between self-acquired and ances- 
tral property was, as a rule, recognized and the 


oor 1909; 1 Ind. Gas. 457; 25 P W R 


8) 1 L 284; os Ind. Oas. 419; AI R1920 Lah, 9; 
10 P L R 1920 

(3)7 L 124 (129); 95 Ind. Ons. 337; AI R 1926 Lah. 
210; 27 P L R 154. 

(4) 13 L 404; 138 Ind. Oas. 280; A I R 1932 ‘Tat 
353; 33 PLR "7: Ind. Rul, (1932) Lah, 468, ` 

(5) 15 L 791; 150 Ind. Cas, 46;A I R 1934 Lah. 
251; 35 P L R378 6 R L 839. 

(6) 17 L 346; 160 Ind. Cas. 980; AIR 1935 Lah. 
830; 38 P L R 657; 8 R L 646 
(7 I LR (1937) ‘Lah, 350; 39 ‘PLR 
© 162 Ind, Oas, 382; A TR 1935 Lah. “iat: 8RL 


(9) 38 PL R 395; 165 Ind. Oas. 754;A IR 1935 
Lah. 518; 17 L 6l; 9 R L 300. 

(10) A'I R1933 Lah. 553; 144 Ind. Cas. 454; 14 L 
630; 34 P L R 753; Ind, Rul. (1933) Leh. 47l, |. 
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rules of succession, restriction on alienation, etc., 
were stated to apply to both alike.’ 

Again, the “Answer” to Question 34 
of the Ludhiana District riwaj-i-am of 
1911 clearly showed that the spokesmen 
of the tribe did make a distinction between 
self acquired and ancestral property where 
such distinction was recognized. Thirdly, 
in the case cited reference was made to two 
former decisions of the Obief Court, relating 
to Ludhiana District, reported in Ishar Koer 
v. Raja Singh, 9 Ind. Oas, 608&(11)and Partap 
Singh v. Panjabu (12), in which after full 
inguiry a large’ number of instances of 
exclusion of daughters by collaterals in 
succession to Garewal Jats of the Ludhiana 
District had been proved. Admittedly, the 
7viwaj-i-ams of Ambala District, prepared at 
the settleménts of 1885 and 1910-11, contain 
nothing corresponding to para, 79 of the 
Gordon Walker's Oustomary Law of Ludhiana 
District. Nordoes the “answer” to “Ques- 
tion 40° {which corresponds to Question 43 
.of Dunnett's Customary Law of the Ludhiana 
District) indicate that the distinction bete 
ween self-acquired and ancestral property 
was present in the minds of the spokes- 
men of the tribes. Nor again has any 
judicial instance of the exclusion of daugh: 
ters by collaterals in Thanesar Tehsil or 
Ambala District generally been proved. On 
the other hand, there is at least one Ambala 
case decided by a Division Bench of this 
Court, Kehar Singh v. Batchni (13), where 
the rimaj-t-am in question has been held 
not to refer to succession to Don-ancestral 
property. Moreover, the answer to Quese 
tion 40 in the riwaj-t-am of this district con- 
tains clear indications that the “answer” 
was intended to apply to ancestral property 
only. The statement that ‘only with the 
consent of collaterals some property may be 
gifted to daughters” shows that the reference 
is to ancestral property only; for it is con- 
ceded that a male Jat proprietor in this 
disirict, as in all other districts, has une 
restricted power to gift his self-acquired 
property to anyone he likes, The ‘note” 
below the answer that “on failure of colla- 
terals the property went to the proprietors of 
the patili rather than to the daughter” also 
indicates that the answer was confined to 
ancestral property. It is not suggested that 
a daughter does not succeed to self-acquired 
property of the father even in the absence 


joe 9 Ind. Oas. 608;29 P R 1911; 98 PLR 


(12) 25 P R 1912; 13 Ind. Oas. 177; 41 P L R 1912; 
125 P W R 1912. 


(13) A IR 1931 Lah. 113; 131 Ind, Cas. 236; 12 L 
310; 32 P L R 36; Ind, Rul. (1931) Lah, 398, 


JOGINDAR KAUR v. ARJAN SINGH (LAH.) 


555 


of all agnatic relations, and that such . 
property is divided by all the miscellaneous 
owners in patti to her exclusion. 

In the absence of any indication tothe 
contrary, therefore, there is no reason 
why the general rule as to the interpre- 
tation of such entries in the riwaj-t-ams 
should not be held to apply in this case 
and following it it must be held that the 
Question and Answer 40 of the riwaj-i-am 
of Ambala District govern succession to 
ancestral property only. The learned 
District Judge has relied upon a mutation 
(Ex. D-7) as an instance of the exclusion of 
daughters from succession to non-ancestral 
property among Jats of this district, A 
perusal of that document however shows that 
this is not an instance in point at all. 
The property referred to was of one 
Kishna and the rival claimants were his 
collaterals and one Mst. Nano, who is 
described as the daughter of one Rama. 
It does not appear from the mutation pro 
ceedings as to who this Rama was and how 
Mst. Nano was related to Kishna. Olearly 
therefore this is not an instance of exclusion 
of the daughter of a sonless male propriator 
by his collaterals. Further, the mutation 
proceedings do not show that the property 
was Don-ancestral of Kishna and the colla- 
terals. The learned District Judge has 
observed that the absence of any conten- 
tion by Mst. Nano that the property was 
not ancestral indicates that no distinction 
was made in the tribe in regard to succes- 
sion to self-acquired and ancestral property. 
This is a line of argument which we are 
wholly unable to accept, It may be, that 
in a particular case the property is obviously 
ancestral and it might be futile for the 
objector to plead that it was not so. The 
absence of such a plea therefore cannot by 
itself lead to the inference that there ig an 
admission in every such case, that custom 
does not recognize any distinction in matters 
of succession to ancestral and non-ancestral 
property. 

Lastly, the learned Counsel for the 
respondents relied upon the oral evidence 
produced by them in this case. This 
evidence has not been referred to by 
either Court below, and was apparently not 
relied uponthen, Wehave however examin- 
ed if and do not find it of any value 
whatsoever. Only one witness, Indar Singh 
(D. W. No, 6), gave an instance of succession 
to the property of Jowala Singh, whose 
daughter was excluded by his collaterals, 
but he admitted in cross-examination that 
the property of Jowala Singh was ancestral 
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qua the collaterals. The instance therefore 
is not in point, After giving the case careful 
consideration, I have no doubt that the 
decision of the learned District Judge in 
this ease is not correct. The entry in the 
riwaj-i-am does not support the right of 
the collaterals of the fourth degree to 
exclude daughters from succession to non- 
ancestral property. There is no other evi- 
dence in support of the alleged custom. 
I would accordingly accept the appeal, set 
aside the judgment and decree of the 
learned District Judge and restore that of 


the Court of first instance with costs 
throughout. 

Dalip Singh, J.—I agree. 

D Appeal allowed, 
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CALCUTTA HIGH COURT 
Application 
July 5. 1939 
Ameer Att, J. 
WAN TEN LANG—APPLIoant 
versus 


GCOLLEOTOR or CUSTOMS— RESPONDENT, 

Sea Customs Act (VIII of 1878), ss. 32,87, 167— 
S. 32, protects State as well as trader—If goods are 
ad valorem goods special class of procedure laid 
down in s. 32 applies—Consignment containing pac- 
kets of cotton cord not declaredin billof entry— 
Silk scarves described as haberdashery in bill of 
entry—Goods detained and re-assessed—Final order 
of Assistant Oollector referring to payment of cor- 
rect duty under s. 87—Importer applying under s. 45, 
Specific Relief Act (I of 1877), for order upon 
custom authorities to proceed under s. 32, Sea Cus- 
toma Act (VIII of 1878)—Act done by custom autho- 
rities held concerned revenue and High Court had 
no jurisdiction to interfere by reason of Govern- 
ment of India Act, 1935, (25 & 26 Geo. V, Ch. 43), 
s. 106 


The procedure under s. 32, Sea Customs Act, pro- 
tects a trader as well as the State. [p. 558, col, 1.] 

Sea Oustoms Act, intends to prescribe differ- 
ent procedures for different classes of goods, 
There is no question of option. If it ig ad 
valorem goods there isa special class of procedure, 
gs. 30 and 32. If itis tariff value goods then 
the assessment is under the general powers and the 
power to detain under the general power. Ifs. 32 
applies, there is no other procedure, [p. 558, col. 
2 


The customs authorities had the goods opened and 
they found amongst them not declared 116 packets 
of cotton cord. They also found that what were 
described in the invoice as silk tassels and in the 
bill of entry as silk haberdashery were in fact gilk 
scarves. The goods were detained’ and were re- 
assessed for duty by the addition of 50 percent. on 
each item of the value declared and a penalty was 
imposed of Rs 5. The final order of the Assistant 
Collector of Oustoms referred to the penalty. It 
also referred to the “ payment of correct duty assess- 
ed under s. 87, Sea Oustoms Act.’ The importer 
made an application under s. 45, Specific Relief Act, 
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for an order upon the customs authoritiesto proceed 
under s. 32, Sea Oustoms Act: 

Held, that what was done by the customs autho. 
rities was not outside “ revenue *° or collection of 
revenue. Oonsequently the High Court had no 
jurisdiction to interfere by reason of s. 106, Govt. of 
India Act; {p 539, col. 1.] 

Held, also that until the right of appeal under 
ss. 188 and 191 was exhausted the High Court could 
not interfere by way of mandamus. [tbid.] 


Messrs. S. N. Banerjee (Sr.) and P. B. 
Mukherjee, for the Applicant. 


Sir Asoke Roy (Advocate-General) and 
Mr. S. R. Das, for the Respondent. 


Order.—This is an application under 
s. 45, Specific Relief Act for an order upon 
the Customs Authorities to proceed under 
s. 32, Sea Customs Act. The qtestions are 
three, (1) whether the Court has any jurise 
diction at all, a point of demurrer, (2) whe- 
ther on a proper construction of the Act, 
the Customs Authorities are refusing to 
perform a statutory duty ; in other words 
what if anything have the Coustoms Authos 
ities done wrong ? (3) Whether assuming 
jurisdiction, relief under s. 45, skould be 
granted, The particular facts are as follows: 

The goods in question arrived on Februs 
ary 17, 1939. On the previous day, on 
February 16, 1939 we find a bill of entry 
which is annexed to the affidavit in supe. 
port of this application. It shows that the 
consignment consisted of a number of 
miscellaneous goods. The amount or real 
value appears in the appropriate column 
inserted by the importer or his agent. At 
the bottom of the bill of entry is a printed 
note cl. 3 of which is material. It reads as 


follows : 

“Tt is hereby declared that the acceptance of the 
deposit of duty calculated on the declared value 
and description of the goods specified in this bill 
of entry before examination and assessment shall 
not be deemed to imply acceptance by Govt. of 
such declared value or description or to affect the 
rights of Govt. under ss. 31 and 32, Sea Customs Act, 
until the Appraising Department shall have finally 
accepted such declared value and description.” 


The consignment, I have mentioned, con- 
sists of articles as different as felt caps, 
silk haberdashery, hardware, saddlery; 
pipes, and wooden beams, On February 2], 
1939, under existing practice, the duty 
according to the declared value was depo- 
sited in advance. On February 22, 1939 
the Customs Authorities had the goods 
opened and they found amongst them not 
declared 116 packets of cotton cord, They 
also found that what were described in the 
invoice I believe as silk tassels and in the 
bill of entry as silk haberdashery were in 
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fact silk scarves. The latter appears to be 
a most momentous fact as it makes dif- 
ference in duty of the sumofRs. 5. The 
116 packets of cotton cord of course requires 
explanation. The Customs Authorities justi- 
fiably regarded it as an attempt to smuggle. 
On March 8, 1939 the Customs Authorities 
gave notice to show cause why the goods 
Should not be forfeited. This is in accord- 
ance with the law under s. 167, Item No. 37. 
On March 21, the goods being detained in 
the meantime, the goods under an order 
which is endorsed on the bill of entry were 


Te-assessed for duty by the addition of- 


50 percent, on each item of the value de: 
clared anda penalty was imposed of Rs. o. 
The letter*to the importer states that “the 
‘duty short levied must be paid” (the phrase 
should be noted), On Aprill, there is a 
final order of the Assistant Collector of 
Oustoms. It refers to the penalty, It also 
refers to the “payment of correct duty 
assesssd under s. 87, Sea Oustoms Act,” 
which is the first reference to assessment 
under that section or to any assessment at 
all. This application was made on April 28, 
1939. There is no letter actually calling 
upon the Customs Authorities to proceed 


under any particular section but in the 


‘letter of March 15, 1939, para, 4, the ap- 
plicant asks that “‘action under s. 167 may 
not be taken and that he may be allowed to 
‘pay the sums found deficit.” 

There is in this case, agin all cages of this 
nature, an important point of demurrer but 
as so often happens, that point of demurrer 
will depend toa great degree on the facts, 
namely the question, what if anything have 
the Oustoms Authorities done wrong? We 
have first to find whether they have failed 
to carry out or are refusing to carry outa 
statutery duty and secondly, we have by 
reason of the particular section of the 
Govt. of India Act, to decide whether what 
they are doing or the matter in which the 
Oourt is asked to exercise jurisdiction does 
or does not “concern revenue.” I now 
proceed to deal with the construction of the 
Act and what the Customs Authorities have 
‘done. It seems to me clear that if the 
only course open to the Customs under the 
statute is to proceed under s. 32 they are 
-wrong and they are refusing to proceed 
‘according to their statutory obligations. 
When the matter was first presented to me, 
I thought that the Customs were proceed- 
‘Ing or purporting to proceed wholly criminale 
ly, that is to say unders. 167, and had 
‘made some kind of anomalous order pur- 
porting to be made under the power to 
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impose a penalty, but that is notso, Al- 
though this is clearly a penal assessment 
the main contention of the customs before 
me is not thattit is irregular or an anomalous 
order under s. 167 but that they are entitled 
to assess, levy and detain irrespective of 
s. 32 and in particular under s. 87. 

There were three points which were 
argued before me by the Advocate-General. 
The first is that there is no question of 
assessment under s. 32 and that the only 
provision providing for assessment is under 
8. 87. Seccudly—and this was the Advocates 
General’s point with which I was not at 
the time at all impressed—that s. 32 only 
applies to a limited class of cases where 
there is a question of discrepancy of value 
and no question of class or description of 
goods. In other words, s. 32 applied only 
to a limited class of disputes. Lastly, that 
under s. 32 the Customs have the option of 
either detaining or not detaining, of proceeds 
ing or not proceeding but they are not come 
pelled to detain the goods under that section, 
and not compelled either to deliver them or 
to sell them or to offer them conditionally 
as provided in that section. For that point 
learned standing Counsel relied on a decis 
sion of the Sind Court.* 

As IJ first read the Act, during the course 
of the argument before me if appears to 
me thats. 87 was a section providing genee 
ral enabling power to assess, and that ss. 30, 
31 and 32 provide the actual machinery 
for appraisement and assessment and levy. 
As Tread the Act during the course of the 
argument, it seems to me that on this basis 
levy was not intended to be made or enforce 
ed save by the process set out ins. 32. On 
the other hand, as I myself pointed out, there 
is s. 39 providing for levy of duty short 
levied, Section &9, as to which I shall ques- 
tion the lay client when he is here, and 
s. 192 the last section specifically providing 
for the power to detain pending payment of 
any duty outstanding asthe result of in 
crease of rate. The question which then 
arose, and which I reserved to consider, was 
whether there are under this Act concurrent 
powers to levy an assessment of duty by 
different processes. Has the Oustoms the 
option of proceeding under sg. 30 and 3] or 
independently of these sections. Now, I first 
treated the matter of silk scarves and 
taesela scmewhat lightly, but the question 
so put does raise an important question of 
principle. Tkere is power to check or 
penalize or confiscate under s.167. There 
is power io check an under-value under s. 32 

+See 164 Ind, Uas 583, 
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undoubtedly. Is there a general power to 
aesese, apart from the section, and to detain, 
against which a trader has no protec:ion 
other than appeal? That isthe question of 
principle, The procedure under s. 32 un- 
doubtedly does protect a trader as well as 


the State, P P 


Although the Advocate-General’s point 
regarding 8. 32 in my view is wrong, the real 
point which the customs might have made 
and which apparently they are not auxlous to 
make isthat ss. 30 and 32 relate to a partis 
cular class of goods and it provides a pro- 
cedure relating toa particular class of goods, 
The side note of s. 31 speaks of “ad valorem 
goods” and the marginal note to 6.32 is 
“procedure where such goods are under- 
valued by the owner.” Turning back to 
s. 22 we find the power to fix tariff values 
of goods. Reading through the whole Act 
(see for instance s. 34) we find stress laid 
on the difference between the tariff value 
goods, and ad valorem goods. Section 380 
provides for "real value.” Now so far as I 
Can see, “real value” only comes into 
operation or is only of importance in deal- 
ing with non-tariff value goods, 2. e. ad 


valorem goods. Leaving this point as to .. 


the antithesis between the two classes of 
goods, I go on to ask the question regarding 
s. 39, last clause, by which the Oustome 
Collector may refuse to pass any goods until 
such deficiency or excess is paid, What is 
the meaning of ‘‘refuse to pass p” Does it 
mean, detain? Is it the same as clearing 
order under s. 89? Whatis the clearing 
order under s. 89? How were the goods in 
this case dealt with ? When the duty is paid 
on the declared value are they cleared or 
are they not cleared ? Where they allowed 
entry or were they not allowed entry ? i 

Chapter IX is headed “Discharge of...’ 
The provisions of the sections to which I 
have referred are included in the chapter 
dealing with “Levy of duty.” Ohap. IX, 
ss. 86,87 and 89 are sections to be con- 
sidered. Section 87 upon which the Customs 
Authorities base their case still appears to 
me to be the section which indicates the 
stage at which goods shall be assessed. The 
other matter upon which I shall ask ques- 
tions of the Customs Authorities is this 
matter of the bill of entry, payment of duty 
on the value set out by the import trader 
and the note. As I already indicated I 
don’t know under what section or rule this 
is done, or whether on this payment, gocds 
are regarded as cleared, or what happens, 
4ut tLe point for the Collector of Oustoms 


WAN TEN LANG v. COLLECTOR oF OUstoms (CAL) 


18910 ` 


to consider is this. Note 3 appears to 
suggest very strongly that the Customs 
Authorities regard their only power of 
assessment and levy of excess duty as 
under ss. 31 and 32 and no other section. 


I return to the main question upon which 
I wish the assistance of the legal advisers 
of the Customs Authorities, and that is, the 
antithesis between tariff value goods and 
non-tariff value goods and it does appear 
to me, speaking generally, subject to fur- 
ther argument on this subject, that ss. 30 
and 32 relate only to particular class of 
goods, nonstariff value goods, t.e., ad alorem 
goods. Whether the goods here are tariff 
value goods or non-tariff value goods has 
not been explained to me. I assume from 
what has transpired that the bulk of them 
at any rate, the silk harberdashery, are 
tariff value goods and I also infer—and this 
is what I wish confirmed—that in the case 
of tariff value goods sme value is put on 
the goods by weight or bulk and the ques- 
tion of “‘appraisement” does not arise. It is 
therefore inferred that this Act intends to 
prescribe different procedures for different 
classes of goods. There is no question of 
option, If it is ad valorem goods there isa 


‘Bpecial class of procedure, ss, 30 and 32. 


If it is tariff value goods then the assessment 
is under the general powers and the power 
to detain under the general power. If that 
view is right (and indeed upon any view) 
the action of the Customs in making a penal 
assessment, merely increasing it by 50 
per cent. is not warranted by any provision 
of the Act. They can confiscate, they can 
impose a penalty under s. 167. On the 
view that I that expressed; if they are ad 
valorem goods they proceed under ss. 30 
and 32. If they are tariff value goods they 
proceed by way of normal assessment on 
tariff value. I now return to the question 
of law. I am dealing first with the point of 
demurrer. I will deal with that point of 
demurrer on the basis that the Customs 
were bound to proceed under s. 32. The 
obstacle is s. 106, sub-s, (2), Govt. of India 
Act, High Oourts have not and cannot 
exercise any original jurisdiction in any 
matter 

“concerning revenue or concerning any act, ordered, 
or done for the collection of revenue according to 


the usage and practice of the country or law for 
the time being in force.” 


Now on the operation of that section 
there are various decisions, some of this 
Court and that of the Judicial Committee 
in Alcock Ashdown & Co. Ltd. v. Chief 
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Revenue Authority (1). In that case it was 
held that the refusal to state a case under 
the Income Tax Act for the opinion of the 
Oourt on a matter of law did not fall within 
the prohibition, That was something dehors 
the collection of revenue or “revenue,” that 
it was something which concerned the 
judicial powers of the Revenue Authorities, 
On the facts of this case can it be said that 
what was done is outside “revenue” or col- 
lection of revenue. I think there can be 
only one answer to-this question. I think 
it is not outside, 

There arises the further question of law 
on the demurrer which was actually not 
discussed before me but upon which I shall 
not call on Ceunsel again, as I have my 
own Views upon it, and it is this: Oan it 
be said under the second part of s. 106, that 
this is an act in the collection of revenue 
which is not according to the law for the 
time being in force. I have taken the view 
that it was not according to law for the 
time being in force. I donot propose to 
consider in this case whether there is any 
actual antithesis between the two phrases 
of the section or any independent significe 
ance to be attached to the second portion 
of that section and whether I should go on 
to consider whether the act done by the 
Customs was reasonable or bona fide. 
There appears to be some law upon that 
point. It is referred to by Panckridge, J., in 
his judgment in Calcutta Weekly Notes*. I 
think that tointerfere in this matter would be 
to exercise jurisdiction in a matter concern- 
ing revenue. The further obstacle in the 
way of the applicant is that he has not 
exhausted his remedies, Until his right 
of appeal under ss. 188 and 191 is exhaust- 
ed, the Court does not interfere by way of 
mandamus, The application therefore fails 
on a point of law. 

Going back to discuss however the ques- 
tion that had to be discussed, there is one 
case to which I shall refer, the Sind case 
relied upon by the Advocate-General. That 
case is in my opinion, if the view I have 
expressed is correct, somewhat misleading 
and for this reason. Itignores altogether 
the question of ed valorem, tariff value 
goods. The real point was whether s. 167 
was excluded by s. 32, i, e. whether the 
Oustoms were precluded from proceeding 


(1) 50 I A 227; 75 Ind. Oas. 392; A IR1923P0 
138; 47 B 742; 21.A LJ 689; 25 Bom. L R 920; 
(1923) MW N 557; 33 ML T 267; 45 M L J 592: 
18 L W 918; 39 OL J 302; 280 W N 762(P O). 


*Reported in 187 ind, Cas, 542. E 
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criminally and were not bound to proceed 
under s. 32. The learned Judge does go on 
to say that there are three alternatives, 
Then he goes on to say “there is an option 
on the part of the Oustoms Authorities,” 
and his point is not that there is an alter- 
native procedure, or option to proceed 
under s. 32 or by way of some other gece- 
tion, but that under s. 32, by reason of the 
word ‘‘may,” notwithstanding that he is 
applying s. 82, he need not follow the 
course there laid down, That was the 
learned. Advocate-General’s argument based 
on this case. That argument is I think 
wrong. If s. 32 applies, “may” is “must.” 
If s. 32 applies, there is no other procedure. 
On the other hand, in my view, there are 
alternative procedures with regard to differe 
ent classes of goods. I think that the learn- 
ed Judge in that case was in the same 
difficulty as I have been, and had not ex- 
plained to him the system upon which the 
Customs work. The application will be 
dismissed with costs. The portion of this 
judgment (pp. 7 to 10) relating to the 
antithesis between “tariff value goods” and 
“ad valorem good” was intended to invite 
further argument from the Advocate- 
General and further information from bis 
clients, That invitation having been 
declined, except in so far as I bave been 
told that all the goods in this case are 
“ad valorem goods,” the judgment will 
remain. l 
D, Application dismissed. 





ALLAHABAD HIGH COURT 
Execution Second Appeal No. 687 of 1937 
December 13, 1939 
ALLSOP, J. 

SHIB CHARAN DAS—DEORER-HOLDER— 
APPELLANT 
versua 
BRIJ MOHAN SINGH—JUDGMENT-DEBTOR 
— RESPONDENT 

U. P. Temporary Postponement of Execution of 
Decrees Act (X of 1937), s. 3—Judgment-debtor claim- 
ang as of right that decree could not be executed 
and decree-holder that it could be—Order passed on 
stay application—Appealabtlity—Stay applicatton— 
Forum, 

Ordinarily an order for stay does not amount to 
a decree because no question between the parties is 
determined, that is, there is no determination of the 
right of one party or the other. The Oourt is 
merely exercising itsdiscretion. Inthe case, however, 
where the judgment-debtor has claimed under U. P. 
Temporary Postponement of Execution of Decrees 
Act as of right that the decree could not be execut- 
ed and the decree-holder has claimed that it could 
be, there isa distinct question of the rights and 
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liabilities of the parties in respect of the execution 
of the decree:-and an appeal lies from an order 
passed on the application for stay. 112 Ind. Oas. 
620 (1), distinguished. 

Applications for stay can be made either to the 
Court executing the decree or to the Gourt passing 
it. ‘ 


Exe. §. A, frcm the decision of the District 
Judge, Moradabad, dated April 6, 1939, 


Mr. L. N. Gupta, for the Appellant. 


Judgment.—This second appeal arises 
out of proceedings for the execution of a 
decree. The judgment-debtor made an 
application for stay under the provi- 
sions of the U. P. Temporary Postpone- 
ment of Execution of Decrees Act X 
of 1937. The application was made to the 
Givil Court which had passed the decree 
although the decree was in execution in 
the Collector's Court. The Court which 
had passed the decree decided that the 
decree: holder was an agriculturist within 
the meaning of subss. (2) of 8.3 of Act X 
of 1937 and that he could obtain a post- 
ponemont only if he paid one-fifth of the 
amount decreed. The judgmentedebtor 
appealed to the District Judge who came 
to the conclusion that the judgment-debtor 
was entitled to an order for postponement 
of execution without making any deposit 
because he was an agriculturist within the 
meaning: of sub-s, (1) ofs.3. The question 


turned upon the issue whether the judgments . 


debtor paid more or less than Rs. 200 a 
year as land revenue. If he paid less he 
came within sub-a. (1) and if he paid more, 
“he came within sub's. (2). The learned 
_ Judge of the lower Appellate Court has 
found a fact. on the evidence that he paid 
less than Rs, 250. This is a finding of fact 
and is binding on this Court. 

The decree-holder appellant urges two 
main points. Oneis that the order of the 
first Court was final between the parties 
because no appeal lay. He points out that 
no appeal is provided under the provisions 
of this particular Act. It seems to me 
quite clear that the provisions of the Civil 
P. O., govern the question at issue unless 
there is some special provision in some 
special Act which lays down the contrary. 
In the absence of any special provision in 
Act X of 1937 the Civil P. O., will govern 
the right of appeal. Learned Counsel urges 
that no appeal under the Oivil P. ©., 
lies but it seems to me that this is an 
appeal against a decree within the meaning 
of the Code. Unders. 2 the term “decree” 
is deemed to include the determination of 
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any question within s. 47. Section. 47 says 
that all questions arising between the 
parties to the suit in which the decree was 
passed and relating to the execution of the 
decree shall be determined by the Court 
executing the decree. Therefore an order 
passed deciding any question arising. be- 
tween the parties to the suit in which the 
decree was passed relating to the execution 
of the decree amounts toa decree. In this 
case there was a dispute between the parties 
upon the question whether the decree could 


. be immediately executed and that question 


was determined by the Oourt which had 
passed the decree and the order passed by 
that Oourt. was therefore itself a decree 
and is appealable. Learned Oounsel has 
referred me tothe casein Rangat Rar v, 
Babu Ram (1) in which it was held that an 
order for stay did not amount to a decree. 
I can quite see that ordinarily an order 
for stay does not amount to a decree be- 
Cause no question between the parties is 
determined, that is there is no determination 
of the right of one party on the other. The 
Court is merely exercising its discretion. In 
the case before me however the judgment- 
debtor claimed as of right that the decree 
could not be executed and the decree-holder 
claimed that it could be. There was there- 
fore a distinct question of the rights 
and liabilities of the parties in respect of 
the execution of the decree and I have no 
doubt that an appeal lay from the order 
passed. 

- Another point urged by the appellant is 
tbat the application for stay should have 
been made to the Collector who was exe- 
cuting the decree at the time. The learned 
Judge of the lower Appellate Court has 
pointed out that it is specifically stated with 
reference to application under subss. (2) 
of s.3 of Act X of 1937 that applications 
for stay can be made either to the Oourt 
executing tke decree or to the Oourt 
passing it. There is no specific pros 
vision to this’ effect in sub-s. (1) of s. 3, 
but the learned Judge has proceeded by 
way of analogy and I am not satisfied 
that his decision was wrong. I therefore 


dismiss the appeal under: O. XLI, r. 11, 
Oivil P. ©. 
S. Appeal dismissed. 


me A IR 1929 All, 85; 112 Ind. Vas, 620; 26 AL J 


1940 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 37 of 1928 
November 17, 1939 
BROOMFIELD AND MAOKLIN, JJ. 


GURUNATH BALWANT DESHPANDE 
—APPRLLANT 


Versus 


SURYAKANT DHUNDERAO ann orgers 


_ — RESPONDENTS 

Deed—Construction—Nature of document is de- 
termined by its contents and not by its deacrtption 
—Mortgage—Term providing that person in posses- 
sion should pay portion of produce to executant 
ìs not inconsistent with document being mortgage— 
Adverse possession—Agreement between morigagee in 
possession and stranger to pay annuity to latter— 
Whether adverse possession of equity of redemption 
—WMortgagee prior to redemption, allowing stranger 
to recetve additional advance from himon same 
security and attorning to him—Mortgagor’s right to 
redeem, if deprived—~Second appeal—Finding not 
based purely on legal effect of award but on ad- 
missions and other evidence of contemporaneous acta 
must be accepted in second appeal—Limitation Act 
(IX of 1903), Art. 144—Rent and profits payable to 
mortgagor by mortgagee in possession, appropriated 
by stranger tothe knowledge of morigagor—Mort- 
gagor’s right to redeem would be barred after 
12 years. 

Per Wassoodew, J.—The use of words descriptive 
of the document would not be determinative of the 
intention of the party. It is not the name given to 
a contract, but its contents or ‘the relations con- 
stituted by it, that determine ita nature. Abdulbhat 
v. Kaski (2), relied on. [p, 563, col 1.J 

Where the agreement provides that the person 

placed in possession should pay one-fourth of the 
produce to the executant equivalent to a net annuity 
of certain sum the term is not inconsistent with 
the document being a mortgage. [ibid,] 
. An agreement between mortgagee in possession 
and stranger to pay an annuity to the latter and 
recognizing the claim of the latter as the person en- 
titled tothe equity of redemption cannot be re- 
garded as tantamount to adverse possession of the 
equity of redemption unless ths agreement to pay 
an annuity was known to the mortgagor and 
amounted to hostile possession of his interest in the 
property. ' 

If during the continuance of the mortgage and 
prior to its redemption the mortgagee allowed a 
stranger to receive an additional advance from him 
on the samea security and attorned to him, it would 
be ineffective to deprive the true mortgagor of the 
right toredeem. [p. 564, col. L] 

Finding, based purely upon the legal effect of the 
awards, can be questioned in second appeal. But 
where it was based upon certain admissions and 


other evidenee of contemporaneous acts suggesting: 


that the awards synchronized with the date of the 
actual separation that finding being a finding of 
fact must,-therefore, be accepted in second appeal. 
ip. 562, col. 1.) 

Per Wassoodew, J, and Letters Patent.—A mort- 


gagor, who is entitled to rents and profits of the- 


property from the mortgagee in possession, is a 
person entitled to possession in a limited sense, 
and if he is deprived of. that possession to his 
knowledge by open hostile assertion by a stranger, 
the mortgagor's right to seek possession upon re- 


demption. would be barred. after the period. of- 


129~71 & 72 
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12 years, Puttappa v. Timmaji (8), relied on. 
Khiarajmal v. Daim (14), distinguished. [p. 568, 
col. 1.) 


L. P. A. against the decision of Mr 
Justice Wassoodew in S. A. No. 713 of 
1934, 


Mr. A. G. Desai, for the Appellant. 


Mr. G. N. Thakor and Mr. K. R. Bengert 
for Mr. S. B. Jathar, for Respondents 
Nos. 1 to 3. 


Judgment in 8. A, No. 713 of 1934. 


Wassoodew, J.—The dispute in these 
appeals relates to the right of the plaintiffs- 
respondents to redeem certain mortgages 
created over certain properties, which at 
one time formed portions of their joint 
family property in which the appellants 
defendant No. 4 was also interested. They 
are the descendants of a common ancestor 
by name Ramchandra Gunderao, who at the 
time of his death somewhere in 1875 or 
thereabouts had left six sons. The plaintiffs 
represent the families of five of those sons, 
while the contesting defendant No. 4 and 
his sons defendants Nos. 5 and 6 in Civil 
Suit No. 334 of 1929 represent the branch 
of the eldest son of Ramchandra by name 
Venkatrao. Two ofthe alleged mortgages 
in dispute were executed by the said Ram- 
chandra, and one by the grandfather of de- 
fendant No. 4, the said Venkatrao. The 
deeds were executed between 1870 and 1877 
prior to ihe division of the family, which 
took place according to the concurrent find- 
ing of the Courts below in September 1877. 
The first deed was executed on April 28, 
1870, securing a sum of Rs. 1,600: the 
second on June 13, 1872, for Rs. 150; and 
the thirdon May 2, 1877, for Ks. 1,700. 
There is no dispute as to the nature of the 
first two documents for they are admittedly 
mortgages with possession, but that of the 
third executed by defendant No. 4’s grand- 
father Venkatrao is the subject of contro. 
versy. The plaintiffs have alleged that it is 
a mortgage, Pure and simple, whilst defen- 
dant No, 4 has put a different complexion on 
it, namely that it is in the nature of a lease. 
The Courts below have held that it is a 
mortgage of the property included therein 
comprised of certain inam lands at Raja- 
pur. 

„It is the plaintiffs’ case that the right to 
redeem the mortgages subsists in them 
alone jnasmuch as the properties comprised 
in those documents have been allotted to 
their share upon a family division evidenced 
by certain awards of September 1877. The 
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counter-Version is that those awards. are 


ineffective to create a.title to: those proper. 


ties in the plaintifs exclusively inasmuch 
as they were not made decrees of the Court 
and not acted upon, and that the right to 
redemption was barred by the adverse DOS- 
session of the equity of redemption sup- 
posed to vest in the plaintifs under the 
said awards, assuming the third’ document 
of 1877 was a mortgage. Both the Courts 
below have found that the awards were 
acted upon as far as practicable, except 
where the elaim founded upon them has in 
one or two instances not been recognized 
in a suit to enforce those awards, and that 
the parties were divided since the date of 
the awards, that is in September 1877. 
That finding, if it were based purely upon 
the legal effect of the awards, could be 
questioned in second appeal. But it was 
based upon certain admissions and other 
evidence of contemporaneous acts suggest- 
ing that the awards synchronized with the 
date of the actual separation, That finding 
being a finding of fact must therefore be 
accepted in these appeals, 


Moreover, it Reems to me that the awards 
were properly given their full legal effect 
by the Courts below on the grounds sume 
marized:in the Appellate Court’s judgment, 
namely that they were the result of a re- 
ference made by the parties, that they were 
presented in Oourt, that applications were 
made to file them, that in consequence of 
those applications an order to file those 
awards was actually passed by the Court, 
that the applications were numbered as 
suits, and that in the: contest in those pros 
ceedings all the parties were properly re- 
presented. The conclusion: of the Courts 
below in these circumstances was that the 
awards were binding notwithstanding the 
failure to draw up a decree in terms of the 
awards, relying upon Laldas v, Bai Lala 
(1). The lower Courts further held that the 
fact that some of the parties did not get 
their full share of the lands allotted to them 
was not sufficient to nullify the foree and 
effect of the awards.. The reason for that 


circumstance has been.explained by saying: 


that as-strangers and mortgagees: were in 
possession of some of the property, it could 


not be immediately recovered by the parties: 
I agree therefore- 


to whose sbare it fell. 
that the-lands in dispute were allotted to the 
plaintiff's share, and: they alone would be 
entitled to redeem the mortgages if such 
mortgages were held to be subsisting, 


(1)11 Bom. LR 20;1 Ind. Oas. 105. 
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The lower- Courts:further held that the 
nature of the transaction evidenced by the 
document of 1877, which as I have pointed 
out, isin controversy, was a. mortgage and 
not a mere lease, and that the circumstances 
relied upon by the defendants to establish 
an adverse claim to the equity of redemp- 
tion were not sufficient in law to extinguish 
the right of the plaintiffs to redeem tte 
property. It has been ultimately found 
that nothing. is now due under the morte 
gages. upon accounts taken under the 
Dekkhan Agri. Relief Act, and in conse. 
quence it bas been ordered that the poss 
session should be delivered to the plaintiffs 
of the mortgage lands in their respective. 
suits free from the encumbrances in ques- 
tion. Against those decrees im the three 
Suits instituted separately upon the three 
mortgages, defendant No. 4 and his sons 
have appealed. On the principal question as 
to the nature of the document dated May 2, 
1877, executed by. Venkatrao (Ex. 67), which 
is the subject-matter of Second Appeal 
No. 713 of 1934, I have no doubt that itis a 
mortgage out and out. After reciting the 
fact that Rs. 1,700 were due by the execu- 
tant of the document to one Tippanna, the 
transferee’ in whose favour the deed has 
been executed, the document proceeds to 
recite-as follws : 


“For the same, the land of our Deshpandeship, 
and which has bean continued in the name of 
our:(my) father Ramchandrarao, situate in Mouje 
Rajapur, Taluka Ohikodi, Sub-Division and District 
Belgaum, has been (given to you) after taking 
Rag, 1,700 in all in. Govt. coim.eccc.ee  seecsseae ercoccceceecee 

2. The land bearing both the numbers as: afore- 
said, which has been with you’ since previously, 
has been given. into your possession and I have 
taken.Rs. 1,700 from You, The said land- has been 
given to you.on rent for. fifteen years from the 
Fasli year.1287. You should accordingly enjoy the 
same. The rent of the said land has been fixed at 
Rs. 110. You should therefore directly pay the 
Govt. judi and: the local fund, according to the Govt, 
instalments, and you should get the same entered in 
our receipts. After deducting the- judi and local 
fund as agreed aforesaid, you should pay to me the. 
remaining balance according to.the instalments and 
obtain receipts from me in respect thereof; In ac- 
cordance with the agreement as.aforesaid, I will not 
cease any obstruction pertaining to the said land 
during the aforesaid period. In casa the said 
amount remains unpaid after the expiry of the said 
period, I shali continue the said’ land with yow in 
accordance with the said agreement: It shall not deal 
With or dispose of the said land unless. I pay of your 
amount. When the amount is to be paid of (ac- 
cording to the-said agreement) I shall pay the 
same on the Sumvat ‘pratipada’ of: that year and 
shall get.our land released. If there be any dispute 
raised. or obstruction. caused by Govt. or our: 
bhaubandas; .in. respect. of the said. land, I shall set 
the same: at rest, and. you. will not be- affected. 
thereby, I have received the payment of: the said 
Amount. ag aforesaid, Sach. is the deed of agrees. 
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. ment given in writing, Signed. Dated May 2, 


1877, (Signature). 
* * * * * * * * 


The said amount shall be paid in time. If not 
paid, I shall continue the said land with you 
according to the said agreement.” 

The document is described as a karar- 
patra or a deed of agreement, Upon that 
description it has been urged that if should 
be treated as an agreement of leasa, the 
intention being, to recover rent of the pro- 
perty from the person to whom the land is 
given. Now, ordinarily, if it was a rentenote 
the tenant would .be the person executing 
the same, It was indeed out of place, if the 
dominant consideration was the provision 
for rent, to make reference to the deposit 
of Rs. 1,700. Itis also pointed out that the 
latter amount is described not as a loan 
but as a deposit. Now the use of words 
descriptive of the document would not be 
determinative of the intention of the party. 
As pointed out in Abdulbhat v. Kashi (2), 
where the document though described as 
“karz rokhu” or a deed of loan was held 
not to be so, “it is not the name given to a 
contract, but its contents or the relations 
constituted by it, that determine its nature.” 
The materiality of the recitals lies in the 
fact that the executant promises to pay the 
full amount received, namely Rs. 1,700, to 
the promises, and until that sum is paid it 
is agreed to continue the possession of the 
land with the latter, namely Tippanna., 
There is no doubt that the agreement pro- 
vides that the person placed in possession 
should pay one fourth of the produces to the 
executant equivalent to a net annuity of 
Rs. 22-2-0 and it is described as rent, That 
term is not inconsistent with the document 
being a mortgage. The three-fourths of the 
produce of the land, which the possessor is 
allowed to retain, was apparently intended 
to be appropriated in consideration of the 
interest due on the amount of Rs. 1,709, 
although there is no direct reference to it 
in the deed. 


The significance of the other provisions 
a that the transferee is not to be deprived 
of the security at the pleasure of the trans- 
feror even after the expiry of the period of 
fifteen years fixed in thedeed. That posses- 
sion was to continue until the advance was 
repaid. Such a provision was clearly absent 
in Abdulbhai v. Kashi (2). Ii a comparison 
of similar terms in different documents, 
which were judicially considered and upon 
which the rights of the parties were deter- 


mined could be profitably made for the. 


(2) 11 B 462. 
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purpose of elucidating the intention of the 
parties, this case approaches very nearly 
the case in Virpaksh v. Nagappa (3). I 
think therefore the conclusion of the Courts 
below must be accepted as correct as to 
the nature of this disputed transaction. 
Then there remains the question as to whe- 
ther the claim to redemption has been bare 
red by adverse possession. That question 
presents no difficulty to my mind so far as 
the mortgages in Second Appeals Nos, 714 
and 715 of 1934 are concerned, for, I am not 
satisfied that defendant No. 4 has acquired 
title by adverse possession to the interest of 
the plaintiffs as mortgagors, or rather as 
representatives of the original mortgagor. 
The deed in Second Appeal No. 715 of 1934 
is dated April 18, 1870, (Ex. 38), It recites 
as follows : 

“We took from you gadè Rs. 1,600in lieu of inter- 
est of this. Wehave given you for enjoyment for 
eleven years our garden No. 90 of Mouje Malikwad 


acres 10—19 assessment Rs. 20 out of our Khasgat 
Sheri (lands), 
x 


* * * 

You should enjoy the said Sarkari field. After 
expiry of the said years on the pratipada of the 
twelfth year we will pay your principal and interest.” 

Both the Courts below have found that 
that mortgage has not bean redeemed note 
withstanding the statement of defendant 
No. 4 and the mortgagee, who apparently 
according to ths concurrent findings has 
colluded with defendant No. 4 If so, 
prima facie, the plaintifs are entitled to 
redeem the mortgage. But it has been 
urged that subsequent to the execution of 
the mortgage and the family division the 
mortgagee agraed to pay an annuity to de- 
fendant No.4 and recognized the claim of 
the latter as the person entitled to the 
equity of redemption, That agreement bet- 
ween the mortgagee and a stranger, for 
defendant No. 4 was no better, he having 
upon division lost all interest in the pro- 
perty, could not destroy the claims and 
rights of the mortgagors to redeem, for the 
latter could not, having regard to the fact 
thatthe possession had besn that of the 
mortgages throughout, claim possession in 
assertion of their equity of redemption 
unless they were prepared to redeem the 
mortgages. As between them and the mort- 
gagee the exclusive possession by the latter 
for any length oftime short of the statue 
tory period of sixty years would bs no bar 
or defence toa suit for redemption, unless 
the agreement to pay an annuity to defen- 
dant No. 4 was koowa to the plaintiffs 
and amounted to hostile possession of their 
interest in the property. There is no 

(3) (1897) P J 62. 
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evidence of such notice. In the circum: 
stances I am not prepared to say that 
that agreement could be regarded as tan- 
tamount to adverse possession of the equity 
of redemption. Consequently, the lower 
Courts righty rejected the plea of defendant 
No. 4. 

Turning then to Second Appeal No, 714 
of 1934, it must be noted that there is very 
little cogent evidence of adverse possession. 
The deed.in question is of June 13, 1872 
(Ex. 61). That deed by common consent 
created a mortgage with possession over 
Survey No. 26 of Malikwad and the amount 
secured thereby was Rs, 150., The mortga- 
gee was placed in possession of the property 
mortgaged, and in lieu of interest he was to 
take the profits of the property. The 
amount of the advance was to be paid ine 
dependently of those profits by the mortga- 
gor. Jtis that deed which is sought to be 
redeemed by the plaintiffs in this suit, 
Prima facie, having regard to the findings 
of the lower Courts, which I accept, there 
is no satisfaction of that mortgage, and the 
plaintiffs would be entitled to redeem the 
property, 

Defendant No. 4 has urged that the claim 
is barred by adverse possession, first, be- 
cause his father Bhimrao, on July 25, 1882, 
had executed a mortgage claiming owner- 
ship of this property against the trae owner 
under the awards, and, secondly, because 
on May 14,1917, that is, more than twelve 
years before the suit, he had obtained from 
the mortgagee’s heir a rent-note of this pro- 
perty (Ex. 92) in kis own favour. The 
learned trial Judge has held that 
since the time of the first mortgage of 
1872 possession continued with the mortga- 
gee, that there was no rent-note prior to 
1917, that there was neither repayment or 
satisfaction of the first mortgage, nor of 
the second mortgage created in 1882, that 
the statements contained in the later deed 
of mortgage (Ex. 89) were false and untrue, 
and that the tenant who executed the rent=note 
in 1917 wasno other than the mortgagee’s 
heir. Therefore, it was held that if during 
the continuance of the mortgage and prior 
to its redemption the mortgagee allowed 
a stranger to receive an additional advance 
from him on the same security and attorn- 
ed to him, it would be ineffective to deprive 
the true mortgagor of the right to redeem. 

Counsel for defendant No. 4 has attempt- 
ed to bring this case within Purshottam 
v. Sagaji (4). That case seems to be dis- 
tinguishable on the facts. There the pros 

(4) 28 B 87; 5 Bom, L R 674, 
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perty belonged to one Durgan who mortgage . 
ed it to one Godaji in 1873. The 
mortgagor Durgan died in 18382, and she 
being a widow of one Govindji, the 
reversioners of the latter thought that they 
were preferentially entitled to the property, 
and accordingly disputed.the validity of 
the mortgage, although there was a 
daughter of Durgan by name Rau. The 
mortgagee in 1882 upon the controversy 
of the plaintiffs in that case, who were 
the reversioners of the mortgagor's husband, 
accepted a mortgage from them. The Court 
held that the daughter, the rightful owner, 

was aware of this transaction and acquiesced 
in it, and that consequently the purchaser 
from Rau of her interest could not succeed 
in preference to the reversioners.from whom 
Godaji had accepted a mortgage more than 
12 years before the suit. The turning point 
in the cass js contained in the following 
passage in the judgment (p. 91*) : 

“Though therefore Godaji's possession in its in- 
ception was not by virtue of a right derived from 
the plaintiffa still, on the facts found, his possession 
was from June 22, 1882, under colour of a right 
derived from the plaintiffs and so adverse to Rau and 
that to her knowledge.” 

In the present case in fact the mortgage 
of 1882 does not displace the rights created 
under the prior mortgage. The recital is ia 
these terms : 

“Besides the said Rs. 150, Rs. 60 have been taken. 
Thus in all Rs, 210 are due. In lieu of interest thereof. 
the above described land is given in your possession 
in respect of this document,” 

lt cannot be suggested that the rights 
under the prior mortgage were extinguish- 
ed. They were rather respected by this 
document, and in consequence it cannot be 
said thatthe character of the mortgages’s 
possession had altered. Therefore notwith- 
standing the fact that the mortgagee’s pos- 
session was allowed to continue and the 
latter has attorned to .the defendant while 
still entitled to retain possession ‘as a mort- 
gagee, there being no redemption, that con- 
duct of the mortgagee would not deprive 
the plaintiffs of their right of redemption. 
The question of adverse possession presents 
real difficulty ia Second Appeal No. 713 of 
1934, As I have'already stated, at the date 
of that transaction the parties were Co 
owners of the properties, and it is reasonable 
to assume that Venkatrao, the grandfather 
of the appellant, who was also the eldest. 
son of Ramchandra, had executed the deed 
as manager in a representative capacity, 
That is not evident from the deed itself. 
But there is no suggestion upon the record. 


‘that the debt was his personal debt except, 


*Page of 28 B.—[Ed.] 
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the bare statement of defendant No. 4. I 
‘shall therefore assume, accepting the concur- 
rent findings of the Courts below, that that 
transaction was on behalf of the family. 


It may also be assumed that since Sep- 
tember 1877, the parties were divided, and 
that specific lands out of the family property 
were allotted to the different co-sharers. I 
have already pointed out that the subject- 
matter of the deed in question was not ap- 
portioned to appellant-defendant No.4. It 
18 Necessary therefore to examine the latter's 
contention that there has been adverse 
possession for more than twelve years of 
the equity of redemption. The circum- 
stances which have been relied upon in 
support of the plea of adverse possession are 
that since the date of the disruption of the 
family in 1877 defendant No. 4 and his 
father and grandfather alone had recovered 
rent of this property, that that rent was 
not constant, and was varied with the 
consent of the mortgagee under the belief 
that the mortgage had been satisfied, that 
notwithstanding the stipulation to pay one- 
fourth of the produce tothe mortgagor no 
payment in terms of that stipulation has 
ever been demanded by the plaintiffs or 
their ancestors, that the appellant alone was 
recognized bythe mortgagee as owner and 
that in subsequent years when the rent 


was altered he attorned to the de- 
fendant, and accepted leases after 
the alleged satisfaction of the debt. 
On the other hand it has been con- 


tended by the plaintiffs that the posses- 
sion has been that of the mortgagee through- 
out, that the exclusive possession by the 
mortgagee for any length of time short of 
the statutory period of sixty years will not 
be a bar in tke absence of proof of 
acquiescence on the part of the mortgagor 
amounting to a release of the equity of 
redemption, that the alleged receipt of rent 
and profits of the property does not amount 
to actual physical possession of the entire 
estate of the mortgagor in relation to 
the mortgaged property, which would 
amount to an exclusion of the mortgagor's 
interest, and that according to the law 
prevailing inthis province physical posses- 
sion fora period of twelve years, not only 
of the mortgaged property but also of 
the equity of redemption by a stranger, 
while the mortgagor is entitled to imme- 
diated pcssession, would amount to adverse 
possession. On the question of fact the 
trial Court bas found as follows : 


“The net reeult of the foregoing discussions is that 
defendant No. 4’s father Bhimrao, and after his death 
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defendant No. 4, recovered the sum of Rs. 82 odd due 
by the mortgagee by virtue of the mortgage bond - 
since the date of the mortgage till 1918; that the 
plaintiffs have failed to prove that they have re- 
covered the same during the said period; that the 
enhancement of rent in 1912 as alleged by defendant 
No, 4 is not established ..... that the alleged satis- 
faction of the three mortgages in suit is not estab- 
lished by defendant No. 4;that the heirs of the 
mortgagees arein occupation of the mortgaged lands 
throughout.” 

In confirming that finding in appeal the 
learned District Judge observed that 

“the mortgagees were put into possession of the 
mortgaged properties, that defendant No. 4 or his 
predecessor never got into actual physical possession 
of any of these evenup to the date of these suits, that 
although defendant No. 4 claims to have redeemed all 
these mortgages, admittedly he has no evidence of 
any kindto show this, and that his adverse posses- 
sion of the equity of redemption is based on his con- 
duct in receiving money due tothe mortgagor from 
the mortgagee for more than twelve years inthe case 
of Rajapur lands," 

Now the question is whether upon those 
findings the plea of adverse possession can 
well be founded. Several authorities have 
been cited at the bar in the course of 
argument, According to the earlier Madras 
decisions, it seems that the view prevailed 
that where a stranger dispossessed a mort- 
gagee in possession, whether adverse posses- 
sion would run against the mortgagor or 
not, depended upon the fact whether there 
was dispossession of the mortgagor also ; 
and that mere dispossession of the mort- 
gagee would not amount to such adverse 
possession, and there must be at least 
notice to the mortgagor that possession 
was held against him also: see Ammu v. 
Ramakrishna Sastri (5), and Chathuv. Aku 
(6). In the latter case in Chathuv, Aku 
(6), it was decided thai the right to redeem 
was only a right of action and therefore, 
notwithstanding the fact that a person 
received the rents and profits from the 


' mortgagee under a claim to the ownership 


of the equity of redemption, the right of 
the true owner was not barred unless the 
claimant had actual possession of the pro- 
perty itself for twelve years. 

The decisions ofthis High Oourt are not 
quite uniform, and do not yield very clear 
principle. It might even be said that some 
of them are difficult toreconcile. But itis 
evident from the cases referred to in argus 
ment that they were decided upon the 
peculiar facts of those cases, and therefore 
it would be illegitimate to generalize from 
certain expressions occurring in those judg- 


ments. The casein Vithoba v. Gangaram 
(7), went to the length of saying that there 
(5) 2 M 296, 
(6) 7 M 26 


7 A 
(7) 12 BHO R 180, 
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could be no adverse possession of the equity 
-of redemption where the mortgagee is in 
possession. In a later case in Puttapa v. 
Timmaji (8), the case in Cholmondeley v. 
Clinton (9), was followed, and it was held 
that the possession by a trespasser was 
‘adverse to the mortgagor. The importance 
of that ruling lies in the fact that the 
House of Lords decision was adopted for 
the purpose of holding that ,adverse posses- 
sion of the equity of redemption for the full 
period of limitation is a bar to another 
person claiming the same. There can be 
‘no doubt that Cholmondeley v. Clinton (9) 
is an authority for the proposition that 
where a person claiming: to be entitled to 
-the equity of redemption enters on the 
‘mortgage property and pays the interest on 
‘the mortgage his possession is adverse to 
the true owner. 
In Puttappa v. Timmayji (8), a daughter- 
in-law of the mortgagcr, though not a 
legal heir of the latter, was in possession of 
the equity of redemption adversely to his 
rightful heir, and in that capacity she 
received the rents which the mortgagee had 
agreed to pay under the mortgage bond to 
the mortgagor aud his heirs in the year 
1856, Thereafter she sold the property and 
discharged the mortgage debt, and the mort- 
‘gagee at her instance put her vendee in 
possession of the property. Although the 
suit for redemption was brought more than 
twelve years after the vendee was so put 
in possession, it was held that the daughter- 
in-law’s adverse possession commenced 
long before the date of her discharge of the 
mortgage debt and had ripened into owner- 
ship at that time, the ratio decidendi being 
that by receiving the rent which the mort- 
gagee had agreed to pay under the terms 
of the mortgage bond, she was in posses- 
sion of the equity of redemption adversely 
to the rightful heir of the mortgagor. In 
fact, that case is an authority for holding 
that possession by a trespasser or stranger 
may beof the kind in question, and it need 
not be anything more than the deprivation 
of the mortgagor or his heir of the right to 
receive immediate profits of the mortgaged 
property under the terms of the mortgage 
deed. The suggestion on behalf of the res- 
Ppondents that mere receipt of such rents is 
not adequate in extent necessary to exclude 
the rightful owner, for it does not embrace 
all the indicia of. title involved in the term 
“equity of redemption,” does not derive 


(8) 14 R 176. 
(9) (1821) 4 Bligh 1; 2 Jack & Walk 1; 22 RR 
84. 
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support from that authority. In fact the 
decision is against such a suggestion. The 
next important case of this Court is Chinto 
v. Janki (10), where the same question 
came under discussion, In that case the 
following observations of Fulton,J., are 
important (p. 54*) : 

. I think that although the possession of a 
trespasser may undoubtedly be adverse to the mort- 
gagor, the burden of proving when it became so 
rests on the former. Prima facie, by this act of 
possession he merely ousts the mortgagee who is 
entitled to hold the property.” 

He then refers to the acts of trespass 
alleged and ultimately sends back to the 
lower Court an issue as to whether those 
acts constituted adverse possession as 
against the holder of the equity. It may 
be said that Telang, J., in that case 
enumerated several arguments in favour of 
the view that a mortgagor cannot lose his 
right by adverse possession so long as he 
has not acquired the right to recover posses- 
sion of the property, for that right could 
bs acquired when the mortgage money 
was paid off, But there is nothing in his 
judgment io indicate that under no circum- 
stances a trespasser could effectively deprive 
a mortgagor of his equity by adverse posses: 
sion, for he expressly agreed to refer the 
issue Of adverse possession for trial. Ina 
remarkably learned judgment in Tarubaz 
v. Venkatrao (11), the view was adopted that 
the mortgagor's right could be lost if cir- 
cumstances were established that he had 
notice or knowledge that the possession of 
the trespasser was in displacement of his 
rights. I need not refer in extenso to cases 
such as Gitabai v. Krishna Malhari (12) and 
Tarabai v. Dattaram (13), for they are 
authorities for the facts of those cases. 
There is nothing in them inconsistent with 
the view I take that a stranger may, by 
recovering rent of the mortgaged property, 
which is payable to the mortgagor under 
the terms of the mortgage bond, acquire a 
title by adverse possession against the 
mortgagor or his representative, 

I might in this connection refer to 
Khiarajmal v. Daim (14) where Lord Davey, 
in delivering the judgment of the Board, 
was prepared to hold that the equity of 
redemption would be barred ifthere was 

(10) 18 B 51. 

(11) 27 B 43: 4 Bom. L R 721. 

(12) 45 B 661; 60 Ind. Oas. 913; A I R 1921 Bom. 
295; 23 Bom. LR 119, 

(13) 27 Bom. LR 441; 87 Ind. Oas. 765; AI R 
1925 Bom. 465; 49 B 539. 

10LJ 564; 


(14) 32 I A 23; 32 O 296; 8 Sar. 734; 
9 OWN 201(P 0). 


*Page of 18: B.—[Hd.} 


1940 


cogent evidence of adverse possession, 
That is an authority for the view that the 
question whether the mortgagor's ‘equity 
hasbeen lost by adverse possession is a 
question which must be decided upon the 
facts of each case. In that case the cir- 
cumstances considered upon the plea of 
adverse possession were that the equity 
of the mcrtgagors was sold in execution 
proceedings, which were irregular inas- 
much as the mortgagors’ heirs were uot 
properly represented ; that the purchasers 
Were given sale certificates, that the mort- 
gagors for a long time failed to demand 
accounts of the profits of the property 
from the mortgagee under the terms of the 
bond; that no accounts were rendered to 
them or bheir representatives by the 
mortgagee: that although the bond provided 
for the payment of subsistence money, no 
money was received by the mortgagors and 
that after the sale they ceased to cultivate 
the land, and left the village and renewed 
patas-had been granted to the purchasers. 
Now those circumstances were considered 
by their Lordships as cogent evidence of 
advérse possession of the equity of redemp- 
tion in favour of such purchrsers. But 
they held that the purchasers were not 
independent third parties and were 
merely the nominees of the mortgagee, 
and that consequently if accounts had been 
rendered and payments made under the 
terms of the mortgage bond by the mort- 
gagee to such purchasers who were their 
own nominees instead of to the mortgagors, 
the cogency of the evidence was entirely 
lost. 

That is clear authority for the view that 
a stranger claiming the equity adversely 
- need not bein actual physical possession. 
It is sufficient in the view I take upon 
the cases referred to that if the mortgagor 
is entitled under the terms of the mortgage 
bond to claim a part of the profits from the 
mortgagee, whois placed in possession of 
the property, and he does not assert that 
rightanda stranger in assertion of that 
right, which is entirely the right of the morte 
gagor, successfully claims and recovers 
those profits, that will be cogent evidence 
of the deprivation of the mortgagor's 
possession. Itis urgedthat the right to 
recover rent during the continuance or 
subsistence of the mortgage is not co- 
extensive with the mortgagor's equity and 
is at best a limited right, thatthe doctrine 
of adverse possession cannot be invoked 
unless the person sought to be ousted isin 
actual possession, and thatif the right -tc 
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rent is asserted by a stranger, it is not 
sufficient in extent to dispossess the mort- 
gagor of his entire rights. It isto be ree 
membered that under the terms of thə 
mortgage the mortgagor was entitled to the 
profits of the property from the mortgages. 
Those profits, on the findings, were enjoyed 
and recovered by defendant No. 4 who 
according to the plaintiff's own showing 
was astranger to the property having 
regard to the family division in 1877. 
Ever since the first occasion arose for the 
payment of those profits, defendant No. 4 
has been asserting those rights, It cannot 
be said that the plaintiffs were unaware of 
those rights. Nor canit be said that they 
could not have brought a suit for a 
declaration of those rights, That was an 
effective way of asserting atitle against a 
trespasser and stranger and also against 
the mortgagee, if the latter was guilty of 
collusion. Those acts of defendant No. 4 
constituted serious encroachments on the 
rights and interests of the mortgagor. The 
other point as to whether a right to ree 
demption is or is not capable of possession 
being aright of action was considered 
in Lalla Kanhu Lal v. Manki Bibi (15) 
and I agree with respect with ‘the observas 
tion made therein at pp. 610 and 611*, 
particularly the following : 

“I think, an equity of redemption may with pro- 
priety, be said to fall into possession or to be in 
the possession of the person legally entitled to it 
although he may not be in the actual possession of 
the land.” 

In this case one of the indicia of that 
possession was the participation in the rents 
and profits of the property. If there was an 
open hostile assertion against those rights, 
I fail tosee how it could besaid that the 
mortgagor was not deprived of the possess 
sion of the equity of redemption. Upon 
principle the casein Puttappa v. Timmajt 
(8) is not distinguishable. It is difficult 
to confine the reasoning underlying the 
cases referred to, to cases of mere usufruc- 
tuary mortgages where adverse possession 
has been claimed after the expiry of the 
period fixed when the debt may be consider- 
ed satisfied. The Full Bench case in Periya 
Aiya Ambalam v. Shunmugasundaram (16) 
which dealt with a mortgagee in possession, 
is an authority on that point. The mortgage 
was ausufructuary one, and the question 


(15560 W N6801. 

(16) 38 M 903; 22 Ind. Cas. 615; ATR 1914 Mad. 
334; 28 M L J140; 15 MLT 112;1 L W 119; (1914) 
M WN 417. 
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referred to was whether adverse possession of 
a trespasser could commence long before the 
mortgagor was entitled to possession. "I here- 
fore while accepting the view that the 
doctrine of adverse possession is applicable 
to the detriment only cf the person whois 
entitled to possession but is not in possession, 
it seems to me clear upon authority that a 
mortgagor, who is entitled to rents and 
profits of the prcperty, is a person entitled 
to possession in a limited sense, and if he 
is deprived of that possession to his know- 
ledge by open hostile assertion by a stranger 
the mortgagor’s right to seek possession, 
` upon redemption would be barred after the 
peried of twelvs years. Consequently, I 
think, upon the peculiar facts proved in 
Civil Suit No. 434 of 1929, from which this 
Second Appeal No. 713 of 1934 arises, the 
plaintiffs’ claim is barred. Therefore Appeal 
No. 713 of 1934 must succeed and the 
plaintiffs’ suit must be dismissed with costs 
throughout. The other appeals, Second 
Appeals Nos. 714 and 715 of 1924, must for 
the reasons given above be dismissed with 
costs. 


Judgment in Letters Patent Appeal. 


Broomfield, J.—This is a Letters Patent 
appeal from the judgment of Wassoodew, J., 
in Second Appeal No. 713 of 1934. The 
material facts are as follows: The suit 
land was mortgaged with possession to one 
Tippanna by Venkatrao, the manager of a 
joint family, on May 2,1877. In September 
1877, by reason of certain awards the equity 
of redemption fell to the share of the other 
branches of the family of Venkatrao now 
represented by the plaintiffs, who have sued 
to redeem the mortgage. The mortgage 
deed provided that the mortgagee was to pay 
a netsum Of Rs. 82-2-0 to the mortgagor. In- 
spite of the awards in 1877, this annual 
payment was made first to Bhimrao, ths 
son of Venkatrao, and afterwards to defen- 
dant No, 4, the son of Bhimrao, never to the 
plaintiffs. Bhimrao and defendant No. 4 
claimed tobe entitled to the equity of 
redemption, and the mortgagee recognized 
that claim. The plaintiffs were presumably 
aware of the fact that the moneys due to 
them were being appropriated by defendant 
No. 4. In 1918 the heir of the mortgagee 
executed a lease in favour of defendant 
No. 4 agreeing to pay an enhanced rent. 
The question for decision is whether the 
Plaintiffs right to redeem is barred under 
Art. 144 by the adverse possession of defen- 
dant No. 4... Wassoodew, J. disagreeing 
with the Courts below has held that the 
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right is barred, relying principally on 
Puttappa v. Timmajz (8), Khiarajmal v. 
Daim (14) and Lalla Kanhu Lal v. Manki 
Bibi (15). 

The facts in Putiappa v. Timmaji (8) are 
thus stated in the headnote, In 1845 the 
plaintiff's grandfather, Appanna, mortgaged 
the house in dispute to Dyavapa with posses- 
sion, Appanna died in 1849, leaving him 
surviving his daughter R (the plaintiff's 
mother), and a daughter-in-law, Narsubai, 
the widow of his predeceased adopted son. 
In 1856 the mortgagee, Dyavapa brought a 
suit on his mortgage against Narsubai, and 
obtained a decree against her, directing. 
(inter alia) a sale of the house in the event 
of the non-payment of the mortgage deb‘. 
Narsubai ia consequence sold the house in 
the same year (1856) to Ramappa, and paid 
off the mortgagee, who thereupon at her 
instance gave up the house to Ramappa. 
He held possession from 1856 to 1834. In 
1881 the defendant, Puitappa, obtained a 
decree against Ramappa for Rs. 2,000. In 


‘execution of this decree the house was sold, 


and Puttappa bought it himself, and obtain. 
ed possession on January 17,1884. While 
that suit was pending, the plaintiff, 
Timmaji, the grandson of Appanna, brought 
a suit (No. 247 of 1881) against the son of 
Dyavapa, (the original mortgagee), and 
Ramappa to redeem the mortgage of 1885 
and recover possessicn. The plaintiff ob- - 
tained a -decree against Dyavapa’s son for 
redemption, and proceeded to execute the 
decree. He was obstructed by Ramappa’s 
son, who however in Suit No. 205 of 1882 
was found to have no right to the house.. 
The suit under appeal was brought ia 1884 
by the plaintiff to recover the house from 
the defendant. 

It was held on these facts (1) that Narsu- 
bai was in adverse possession of the equity 
of redemption up to 1856, and (2) that 
Ramappa was in adverse possession there- 
after. Ramappa had actual possession 
ousting the mortgagee so that in that 
respect the facts were different from those 
of the present case. Bat up to 1856 the 
morigagee was in possession of the morte.. 
gaged property, and yet it was held that 
even during thai period Nareubai was in 
adverse possession of the equity of redemp- 
tion by reason of the fact that she claimed 
to be entitled to if and received rents which 
were payable to the mortgagor under the 
terms of the mortgage. This case was 
referred to with approval by Batty, da 
in Tarubai v. Venkairao (11), at p. 5s*, 

*Page of 27 B.—[Ed.] ; 
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and at p. 57* in the same report the learned 
Judge discussed the possibility of there 
being a “virtual dispossession” of the 
mortgagor by the invasion of the rights 
exercisable by him. On that point reference 
may also be made to Chinto v. Janki 
(10) at p. 587. On the other band in 
Tarabai v. Dattaram (13) Macleod, ©. J. 
referred to Puttappa v. Timmajt (8) and 
suggested that it was not really necessary 
to determine in that case the nature of 
Narsubai’s possession and that whether 
NarsuDai had adverse pcssession or not the 
actual possession of Ramappa for more than 
twelve years would have barred the suit, 
The facts in Tarabai v. Dattaram (13) 
were extremely complicated and have no 
similarity toe those of the present. case, 
but there are observations in the judgment 
of the learned Ohief Justice which are 
difficult to reconcile with the decision in 
Puttappa v. Timmaji (8). For instance he 
said (p. 5461) : 

“I think that though a trespasser by holding 
possession against the mortgagor can bar the mort- 
gagor’s right to redeem, it cannot be said that an 
equity of redemption can be acquired by adverse 
possession unless the person claiming is in physical 
possession of the mortgaged property. In the case 
ofa possessory mortgage where possession has been 
delivered to the mortgagee, a trespasser obtaining 


possession may hold adversely to the mortgagee but 
not to the mortgagor,” 


If the learned Chief Justice meant to 
gay that the equity of redemption can 
never be acquired by adverse possession, 
it would seam that he went too far, and 
it must be borne in mind in connexion with 
this case that the persons claiming adverse 
Possession there (the Agashes) had never 
had any possession at all except for a 
period of two years, and apart from that 
temporary possession of the property they 
had done nothing else as far as the report 
goes to assert cr evidence an adverse title, 
It is not acase therefore and there is in 
fact no case in Bombay, where on facts 
similar to those in the present case the 
equity of redemption was held to be still 
subsisting, As regards Khiarajmal v, Daim 
(14) I doubt if it can be said to support 
Wassoodew, J.’8 conclusion. In that case 
the persons who alleged that the equity 
of redemption was barred were in actual 
possession of the mortgaged property. They 
had purchased the equity of redemption at 
an execution sale and got possession of the 
land as purchasers. That is amost material 
circumstance which distinguishes the case 


* Page of 27 B—|Hd.) 
t Page of 18 B.—{(Ed. 
t Page of 49 B.— [&d. 
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from the present, No doubt they relied on 
other facts similar to the facts relied on by 
defendant No. 4 here, and naturally it 
was held that those facts coupled with the 
actual possession would have amounted to 
adverse possession against the mortgagors, 
but for the fact that their possession was 
not in their own right but as nominees 
of the mortgagees. Therefore the mort- 
gagees were really in possession, and it 
was essentially a question between the 
mortgagor and the mortgagee. In such 
circumstances, as their Lordships pointed 
out (p. 33*): 

“\.... Neither exclusive possession by the mortgages 
for any length of time short ofthe statutory period 
of sixty years, nor any acquiescence by the mort- 
gagor not amounting to a release of the equity of 
redemption, will be a bar or defence to a suit for 


redemption if the parties are otherwise entitled to 
redeem.” 


I do not understand, with all respect to 
W assoodew, J , how it can be said “‘that the 
case is a Clear authority for the view that 
a stranger claiming the equity adversely 
need not be in actual physical possession.” 
As I have said, the stranger who claimed 
the equity in that case was in actual 
physical possession, The other case relied 
on by the learned Judge, Lalla Kanhu 
Lal v. Manki Bibi (15) is however directly 
in favour of the view which he has adopted, 
The facts relied onin that case were that 
the person claiming adverse possession 
incurred the responsibilities and exercised 
the rights of a proprietor, receiving his 
proportionate share of the rent payable 
by the mortgages, who was in possession, 
and dealing notoriously with the proparty 
as if it washisown. It was held that this 
amounted to adverse possession which 
extinguished the equity of redemption, 
inasmuch asa stranger received rent from 
the mortgagee in possession and the 
stranger’s possession was on his own behalf 
and as owner and was quite inconsistent 
with the title of the true owner. 

The decision in Puttappa v. Timmaji 
(8) is to the same effect on similar facts 
and it has not been overruled. We are 
therefore entitled to follow it in spite of 
Tarabai v. Dattaram (13) which, as I have 
explained, is distinguishable on the facts. 
I do not think it necessary to discuss the 
authorities of other High Oourts for there 
has been a good deal of difference of 
Opinion, and it is impossible to reconcile 
all the cases. 

The question reaily is wheather on generat 
principles the view taken by Wassoodew, J. 


* Page of 32 I A.—[Ed.] 
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is right. Ownership as has been frequently 
stated is a bundle of rights, the bare title, 
the right to possess, the right to enjoy, the 
right to alienate and soon, When property 
is mortgaged, a limitation is placed on the 
title. The mortgagor in lieu of the full title 
hasa right to get rid of the encumbrance 
or limitation, that is to say he has the 
equity of redemption. At the same time, 
he may or may not retain his right to 
possess and enjoy, or while parting with 
possession he may retain some benefits 
arising out of the property by way of rent 
or otherwire, as in the present case. The 
argument put forward by Mr. Desai on 
behalf of the appellants is that the enjoy- 
ment of such reserved rights by a third 
party cannot be said to amount to possession 
of the whole estate of the mortgagor, and 
he contends that unless there is adverse 
possession of the whole estate of the morte 
gagor the equity of redeniption is not 
barred, According to this view the assertion 
of a right to certain benefits belonging to 
the mortgagor which are actually enjoyed 
by the trespasser only means that the 
latter is in adverse possession of those 
benefits, and nct that he is in adverse 
Possession of some other right, which is not 
in fact actually possessed. This argument 
has no doubt a certain plausibility, but in 
our opinion it jis not convincing, ‘The 
observations of Batty, J., in Tarubai v. 
Venkairao (11) inconnexion with Puttappa 
v. Timmaji (8) explain why conduct such 
as that of defendant No. 4 in the present 
case may fairly be regarded as amounting 
to adverse possession of the equity of 
redemption. The learned Judge quoted a 
passage from the judgment in Puttappa v. 
Timmaji (8) (p. 179*): 

‘‘Nareubai was then in possession of the equity 
of redemption adversely to the rightful heirs ..... 
and acting asif she were the owner of the property 
and receiving the rent which the mortgagee had 
agreed to pay by the mortgage bond. Ramappa 
derived his title as purchaser from Narsubai, and 
although possession was probably given him 
directly by the mortgagee it must be deemed to 


have been at the desire of Narsubai on his dis- 
charging the mortgage debt,” 

Then he went on to say: 

“The above passage shows that there was not 
only a bare claim of the equity, but an active 
exercise of ths rights attaching to a holder thereof, 
It was not merely, that Narsubai paid off the 
mortgage (for that is not the exercise of a right 
so much as the discharge of an obligation), but 
that she took what plaintiff, if, in possession of the 
equity, would have been’ entitled to, vig., the rent 
agreed to, by the mortgagee in the bond, a right 
which plaintiff must have known he was deprived 


E. 


o 





* Page of 14 B.—[Ed.] 


RSHAR DUTT SINGH V. JAMUNNA SINGH (RANG.) 


18910 


The circumstances in the present case 
are very similar. It appears that defendant 
No. 4 like his father before him has been 
receiving the rent of this land over since 
the beginning, setting up an hostile title 
in himself and denying the plaintiffs’ title. 
It appears also that in 1918 defendant 
Nc. 4 took a new lease from the mortgagee 
treating himself as the owner of the rights 
under the original mortgage. The same 
considerations apply therefore as in Puttappa 
v. Timmaji (8) and on principle we see no 
reason why it should not: be held that there 
has been a virtual dispossession of the 
mortgagors by which the equity of re- 
demption has become barred, On this 
question, which is the principal one in 
the appeal, we hold thérefore that 
W assocdew, J. was right. 

The learned Counsel for the respondents 
raises a further contention that the trans: 
action in question (Ex. 67) which has been 
held to bea mortgage is not really a morte 
gage but a lease, On this point we think it 
is only necessary to say that we see no 
reason to differ from the view taken by.the 
Oourts below. It: was no doubt an anonia- 
lous mortgage and some of its provisions 
were like those of a lease. But it is 
sufficiently clear, we think, that the land 
was to be held by Tippanna as security 
for the loan advanced, and he was entitled 
to retain possession until repayment. To 
that extent, therefore it was a mortgage, 
and in so far as it was a mortgage it was 
liable to be redeemed. The appeal is 
dismissed with costs. 


Macklin, J.—I agree. 
D. Appeal dismissed, 





RANGOON HIGH COURT 
Civil Revision No. 196 of 1939 
August 11, 1939 
SPaRGO, J. 

ESHAR DUTT SINGH AND ANoOTAER— 
APPLIOANTS 
VETSUS 


JAMUNNA SINGH—RESPONDENT 

Civil Procedure Code (Act V of 1908),0, XLVII, 
rr. 4 (1), 1—Judge issuing notice to other side—~If 
precluded thereafter from rejecting application 
under r. 4 (1)—Allegations held, no ground for 
review. 

Order XLVII, r.4, Oivil P. O., describes what 
the Court should do when it is satisfied that there 
either is or is not sufficient ground for a review. 
If it is of opinion that there is not sufficient ground 
it will reject the application ‘under r. 4 (1); if it 
is of opinion that there is sufficient ground then 
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it will grant it under certain provisos. But merely 
because the Judge issued notices to the other side 
he is not precluded thereafter from rejecting the 
application under r, 4 (1), 119 Ind. Cas. 371 (1) 
ard 4 Ind, Cas, 23 (2), explained. 

Where in a case it is alleged that the defendant's 
Advocate thought that the Court had formed a 
certain opinion ofthe plaintiff's evidence and be- 
cause of this belief he abandoned a certain con- 
tention which was one of the contentions to be put 
before the Court, it isnot a sufficient reason for 
granting areview. 130 Ind. Oas. 545 (3), distin- 
guished. 


C. R. against the order of Small Oause 
Court, Rangoon, dated May 16, 1939. 


Mr, J. B. Sanyal, for the Applicants. 
Mr, N. Jeejeebhoy, for the Respondent. 


Order,.—This is an application for revi- 
sion of an order refusing a review of judg- 
ment. It is said that the order refusing 
the review is not according to law because 
the learned Judge having admitted the 
application was precluded from acting 
under O. XLVII, r. 4(1). He could only 
dismiss the application after an enquiry in 
which the applicant would be called upon 
to prcduce his evidence. I am unable to 
find any support for this proposition. In 
my view, O. XLVII, r. 4 describes what the 
Court should do when it is satisfied that 
there either is or is not sufficient ground 
for a review. If it is of opinion that there 
is not sufficient ground it will reject the 
application under s. 4 (1); if it is of opinion 
that there is sufficient ground then it will 
grant it under certain provisos. But to 
say that because the learned Judge issued 
notices to the other side he is precluded 
thereafter from rejecting the application 
under r,4(1) seems to me to be a proposi- 
tion for which there can be no support. I 
do not know under what provision the 
Oourt will deal with the application if after 
considering it the Court is of opinion that 
there is no ground for review unless it is 
under r. 4 (1). Reference was made to 
Khitish Chandra v. Nagendra Nath (1), and 
a passage in the head-note was pointed out, 
namely “It is wrong to throw out an appli- 
cation for review without deciding the same 
on tke merits.” But this case is of no 
assistance to the applicant because on 
p. 42,* I find ; 

“But where the Court has actually refused juris- 
diction to entertain an application I think it is right 
that we should set aside the order of the lower Court 


by which he refused jurisdiction and direct it to try 
the cases on the merits.” 

(1) 49 OLJ 425; 119 Ind. Cas, 371; AIR 1929 
or 513; 33 O W N 572; Ind. Rul. (1929) Oal. 
187. : 
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GAJRAJ SINGH-v. KALLU (ALL.) 


571 


It-is clear therefore that what. happened 
in this case was not that the Court merely 
rejected the application but said that it had 
no power to deal with it at all. That is not 
what has happened here. The Court has. 
dealt with the application and has dismissed 
ite Akbar Khan v. Muhammad Ali Khan 
(2), is for the same reason of no assistance 
tothe applicant because the head-note in 


that case reads : 

“Where the Court does not consider whether or 
not there are sufficient grounds for review, but re-- 
jects the application on the erroneous view that it 
has no jurisdiction to entertain it, the order is open. 
to revision.” 


Then it is said that the evidence which. 
is now in question and which the applicant 
wants to produce before the Court was 
shut out owing to a misconception on the- 
part of his Advocate and reference is made. 
to Pridhanmal v. Laloo (3) as authority for 
the proposition that this is a sufficient. 
reason for alloving a review. But the 
misconception in that case was that the- 
plaintiff's Pleader did not know that an 
additional issue had been framed and 
therefore failed to examine witnesses who- 
were present in Court as regards considers 
ation. Whatis alleged in this case is that. 
the defendant's Advocate thought that the 
Court had formed a certain opinion of the 
plaintifi?s evidence and because of this 
belief he abandoned a certain contention 
which was one of the contentions to be put 
before the Court. It is quite obvious that. 
this application is not in the least similar 
to the one in Pridhanmal v. Laloo (3), I 
Gan s66 no merits whatever in the present. 
application and it is dismissed with costs: 
Advocate’s fee three gold mohurs. 

8. Application dismissed, 

(2) 31 A 610; 4 Ind. Cas, 23;6 AL J 884 


(3) AIR 1981 Sind 3;130 Ind. Oas. 515; 25 S L R. 
242; Ind. Rul. (1931) Sind 33. 


ALLAHABAD HIGH COURT 
Second Appeal No. 722 of 1937 
January 24, 1940 
BENNET AND VERMA, JJ. 

GAJRAJ SINGH AND aNnoTaER— 
DEFENDANT3— Å PPELLANTS 
VETSUS 
KALLU, PLAINTIFF AND OTHRRS— 
DEFENDANTS— RESPONDENTS 
Agra Tenancy Act (III of 1926), s. 227—One co- 
sharer cannot sue for arrears of rent from any 
tenant ‘toextent more than his own share—Other- 

co-sharer can sue him for excess collection made. 
A co-sharer is not entitled to sue for arrears of 
rent from any tenant to an extent of more than. 
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his own share. Therefore, his collection of the full 
Tent from any tenant is in excess of his legal rights 
~and the other co-sharer is entitled to make a claim 
‘against the collecting co-sharer for such excess col- 
lection from each and every tenant from whom 
he has collected in full or for more than his share. 
185 Ind. Oas. 668 (1), relied on, 138 Ind. Cas, 445 
(2), distinguished. 

S. A, from a decision of the District 
Judge, Bareilly, dated January 28, 1937. 


Mr. G. S. Pathak, for the Appellants. 


Mr. L, N. Gupta, for the Respondents, 


Bennet. J.—This is a second appeal by 
two defendants Gajraj Singh and Mst. 
FRadba Kuar against concurring decrees in 
favour of the plaintiff of the two Courts 
‘below. The suit was broughtin the Court of 
an Assistant Collector by one Kallu who 
‘was the owner of one biswa share in a 
certain patti, Three biswas share was 
owned by the appellants and Mst. Ram 
Devi, respondent No. 3. One biswa share 
was owned by Mst. Jwala Devi, respondent 
No. 2, who was lambardar. The plaintiff 
sued under s. 227, Ten, Act of 1926. 
Issue No, 2 was: 

“Whether any ofthe defendants had made collec- 


tions beyond his legitimate share, and if so, to 
what extent?” 


The patwari made a statement of accounts 
and in accordance with that statement the 
‘Court held that certain sums were due from 
the appellants to the plaintiff. It was not 
contended that the lambardar was entitled 
to collect the rent, nor was it contended 
that there was any legal usage or special 
‘contract by which a Cossharer was entitled 
to receive separately his share of the rent 
payable by a tenant. The appellants 
appealed to the Oourt below and no such 
point was raised by them in appeal, The lower 
Appellate Court held that each co-sharer is 
‘entitled to collect only bis own share of the 
rent of a tenant and not the entire rent pay- 
able by a tenant. The ground taken 
1n second appeal to this Court is that the 
Court below is in error in this matter 
and that the appellants were entitled to 
‘collect the whole rent from any tenants 
from whom they could collect up to the 
amount to which they were entitled as a 
‘Share of the profits of the patti. Learned 
Counsel referred to s. 266, Ten. Act. That 


‘section provides: 

“(1) Except as otherwise provided in s. 265, where 
there are two or more co-sharersin any right, title 
‘or interest, all- things required or permitted to be 
‘done by the possessor of the same shall be done by 
‘them conjointly, unless they have appointed an 
agent to act on behalf of them all. 

(2) Nothing in sub-s, (1) shall affect any local 
‘usage or special contract by which a co-sharer inan 
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undivided property is entitled to receive separately 
his share of the rent payable bya tenant. 

(3) When one of two or more co-sharers is not 
entitled to sue alone, and the remaining co-sharers 
refuse to join as plaintifis in a suit for money re- 
coverable by them jointly, such co-sharer may sue 
separately for his share, joining the remaining co- 
sharers as defendants.” 


As there is no local usage or special 
contract the case would not come ander 
sub-s. (2) but the case would come under 
sub-s. (3), if a suit for arrears of rent was 
brought by the appellants against any 
particular tenant, Thia sub-section shows 
that the appellants in such a case could 
only sue separately for their share and 
would have to join the remaining co- 
sharers as defendants. Had there been 
& custom coming under subese (2), it would 
not have been necessary for them to join 
the remaining co-sharers as defendants 
but otherwise the matter would have been 
thesame. It is only in case there had been an 
assignment of certain tenants to the appel- 
lants that they could have collected the rent 
from those tenants in full. As the appel- 
lants were not entitled to sue for arrears of 
rent from any tenant to an extent of more 
than their own share, that is threefifths of 
rent, we are of opinion that they were only 
legally entitled to collect that amount from 
any tenant. Therefore, their collection of 
the full rent from any tenant was in excess of 
their legal rights and the plaintiff is entitl- 
ed to make a claim against appellants for 
Buch excess collection from each and 
every tenant from whom the appellants 
have collected in full or for more than 
their share. This view of the law has been 
taken in a recent ruling. Man Singh v. 
Baijnath Sahai (1) a rulling by a Bench 
of this Oourt. Learned Counsel referred 
to Kanhaiya Lal v. R.H. Skinner (2). But 
that was an entirely different case where 
the lambardar alone could make collections 
and a co-sharer had made collections 
without any legal right. For these reasons 
we dismiss this second appeal with costs, 


a. Appeal dismissed. 


(1) (1939) A LJ 830; 185 Ind. Oas. 668; A I R 
1939 All. 694; I L R (1939) All. 688; 1939) R D513; 
12 R A 341. 

(2) 54 A 240; 138 Ind. Oas. 445; A IR 1932 All. 
98; (1932) A LJ129; LR 13A 65 Rev; 16 R D 
132; Ind, Rul. (1932) All. 408. 
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MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition Nos, 572, 573, 720 
721, 1005 and 1006 of 1926 
November 15, 1939 
LracH, ©, J., WADSWORTH AND PATANJALI 
Sastai, JJ. 
P, R. S. A. R. PERIAKARUPPAN | 
CHETTIAR—PETITIONER 
VETSUS 
P.S. A. R. A. R. ARUNACHALAM 


CHETTIAR AND OTHERS— RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 35, 37 
—Adjudication order, setting aside of, when it is 
shown that such order ought not to have been passed 
—Power of Court—Adjudication must be cancelled 
when it isshown that no act of insolvency was 
committed—Discretion of Court under s. 37— 
Annulment, if means that insolvent îs to be placed 
in possession of property in hands of Receiver. 

Section 35, Prov. Insol, Act contains no restric- 
tion on the power of the Oourt to set aside the ad- 
judication where it is shown that the debtor ought 
not to have been adjudged insolvent. If no act of 
insolvency has been committed the estate cannot 
be administered under the provisions of the Prov. 
Tnsol, Act and s. 33 has been inserted in the Act 
to give the Court power to set aside an adjudica- 
tion which ought not to have been made. The 
fact that a debtor does not object to an order of 
adjudication being passed against him is no bar 
to the granting of an application for an order 
setting aside the adjudication under the provisions 
of s. 35. Ex parte French, In re Trim (5), held 
Overruled by Ex parte Geisel, In re Stanger (3) 
and Gopu China dJogayya v. Satyanarayana (6), 
not approved. [p. 574, cols. 1 & 2.] 

(English case-law relied on.) 

When an adjudication has taken place under the 
Prov. Insol. Act and it has been shown that no act 
of insolvency has been committed the Oourt has no 
discretion in the matter. It must annul the adju- 
dication. [p. 575, col. 1.] 

Section 37, Prov. Insol. Act gives the Oourt a 
wide discretion, The annulment of the adjudication 
does not mean that the debtor who is adjudicated 
is necessarily to be placed in possession of the 
property which is in the hands of the Official Re- 
ceiver at the time the adjudication is set aside. 
The directions of the Court must depend on the 
circumstances in each case. 158 Ind. Cas. 1060 (7), 
relied on.’ [p. 575, col. 2.| 


C. R. P, to a revise the decree of the 
District Court Coimbatore, in O., M, A. 
No. 126 of 1935. 


Messrs. K. Rajah Ayyar, M. Krishna Bha- 
rathi and S, Ramachandra Ayyar, for the 
Petitioner. 

Messrs. T, M. Krishnaswami Ayyar, N. 
Sivaramakrishna <Ayyar, A. C, Sampath 
Ayyangar, K. Kuttikrishna Menon and P. 
Anandan Nair, for the Respondente, 


Leach, C. J—These six civil revision 
petitions deal with three different matters 
arising out of the adjudication in insolvency 
of one Palani Gounden and his soo Kanda- 
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swami Gounden by the Subordinate Judge 
of Coimbatore, but they may all be cone- 
veniently dealt with in one judgment. The 
order of adjudicaticn was passed on Sep- 
tember 25,1928 on a petition filed by P. 
S. A, R. A, R. Arunachalam Chettiar, who 
alleged that the insolvents had fraudulently 
preferred another Chettiar, Somasundaram 
by name, by executing in his favour on 
June 2, 1927 a mortgage of immovable pro- 
perty. The insolvents did not enter an 
appearance and the order of adjudication 
was passed without opposition. On October 
14,1929 the petitioning creditor applied to 
the Court for an order under the provisions: 
of s. 54, Prov. Insol. Act, setting aside 
the mortgage in favour of Somasundaram.. 
The Subordinate Judge held that the 
fraudulent preference alleged had been 
established and set aside the transaction. 
An appeal followed to the District Judge 
of Coimbatore, who allowed it. The petition- 
ing creditor then asked this Court to 
restore the order of the Subordinate Judge 
in the exercise of its revisional powers, 
This Court, however, agreed with the Dis- 
trict Judge that there was no fraudulent pre= 
ference and consequently refused to inter- 
fere withhis order. On March 25, 1935 
as the result of this Court's decision the: 
insolvents applied to the Subordinate Judge 
for the annulment of the adjudication and 
a similar application was filed by a credi- 
tor, P. R.S. A, R. Periakaruppan Chettiar, 
These petitions were allowed and the 
adjudication was set aside under the pros 
visions of s. 35 of the Act. On appeal the 
District Judge reversed this decision and 
three of the petitions now before the 
Court, namely, Nos. 572, 72) and 721 
ask this Courtto revise the District J udga’s 
order. 

Section 35, Prov. Inso]l, Act, says that 
where in the opinion of the Court a debtor 
ought not to have been adjudged insolvent 
the Court shall, on the application of the 
debtor, or of any other person interested 
by order in writing, annul the adjudication. 
The Subordinate Judge held that the 
Court had an unrestricted power to set 
aside the adjudication where it was estab- 
lished that the order of adjudication ought 
not to have been passed. The District 
Judge considered that the power of the 
Court was restricted to a case where it 
could be shown that on the materials before 
it at the timeof the adjudication the order 
ought notto have been passed, Although 
at alater stage it becomes apparent that 
the order of adjudication would not- have 
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‘been passedif the Court had been in pose 
‘session of the whole of the facts the Court 
has, in the opinion of the District Judge, 
no power to set aside the adjudication. 
The section contains no restriction on the 
‘power of the Court to set aside the ad- 
judication where it is shown thatthe debtor 
ought not to have been adjudged insolvent. 
‘The District Judge has read something in 
the section, which is not there and more- 
over his decision is opposed to principle. 
In the words of James, L. J., in Ex parte 
Learoyd ; In re Foulds (1). 

“aman cannot be ‘duly’ adjudged a bankrupt, un- 
less the great requisite of all exists, that he has 
‘committed an act of bankruptcy. That is the capital 
offence of which he must have been guilty before he 
-can be 'duly’ adjudged a bankrupt.” 

If no act of insolvency has been commits 
ted the estate cannot be administered under 
‘the provisionsof the Prov. Insol. Act and 
‘3. 30 bas been inserted in the Act to give 
the Court power to set aside an adjudicas 
‘tion which ought not to have been mide, 
Section 35 of the Prov. Insol. Act corres- 
ponds tos. 35, Kankruptcy Act of 1883. In 
In re Hester; Ex parte Hester (2), a case 
which was decided under the Bankruptcy 
Act of 1883, Charles, J. said : 

“Is it a case in which, if be had been adjudged a 
‘bankrupt the Court would say that he ought not 
to have been so adjudged? These words are un- 
-doubtedly very wide, and many grounds can be 
‘conceived upon which the Court might come to the 
conclusion that a debtor ought not to have been 
adjudged bankrupt. For example, if there was no 
sufficient petitioning creditors debt, or no act of 
bankruptcy, or if it turned out that the adjudica- 
tion had been obtained for some sinister purpose, 
‘that is, some purpose foreign to the administraticn 
of bankruptcy law; all these are grounds on which 
the Court might be of opinion that the debtor ought 
not to have been adjudged bankrupt.’’ 

There is here express authority for the 
statement that where it is shown that no 
act of insolvency has. in fact been committ- 
ed the Court can set the adjudication aside 
on the ground that the debtor “ought not 
to have been adjudged insolvent.” In the 
Bankruptcy Act of 1869, which remained 
in force until the Bankruptey Act of 1883 
was passed, there was no corresponding 
section tos. 35, but the Court of Appeal held 
that in a proper case the Court had power 
to annul an adjudication: see Hx parte 
Geisel; In re Stanger (3), In that case the 
petitioning creditor alleged that his debtor 
had committed an act of bankruptcy by 
departing from his dwelling house with 


(1) (1879) 10 Oh. D 3; 48 LJ Bk. 17; 39L T 525; 
27 W R 277. 

(2) (1889) 22,.Q BD 632; 60 LT 943; 6 Morrell 

(3y (1883) 22-Ch. D 436; 48 Li T 405; 31 W R 264, 
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intent to defeat and delay his. creditors. He 
had failed to show that. the debtor was 
alive in some’ other place at the time. An 
order of adjudication was passed, but it was 
set aside by the Oourt of Appeal on the 
ground that the Court was not satisfied that 
the man was alive at the time. Probate had 
in fact been granted of the alleged bank- 
rupt’s will. The fact that a debtor does not 
object to an order of adjudication being 
passed against him is na bar to the granting 
of an application for an order setting aside 
the adjudication under, the provisions of 
s. 39. In In re Helsby (4), a married 
woman was adjudged bankrupt on the 
ground that she was carrying on a business 
of her own with her own capital. She 
offered no opposition when the adjudication 
was made and she allowed it to stand until 
criminal proceedings for alleged offences 
against the bankruptcy law had been in- 
stituted against her and other members of 
her family. She then applied to have the 
adjudication set aside and it was held by 
the Divisional Court that she was entitled 
to the order asked for because it had be- 
come apparent that she was not carrying on 
a business of her own with her own capital, 

In support of his contention that the order 
of the District Judge is right, Mr. T. M, 
Krishnaswami Iyer has quoted to us two 
cases, Hx parte French; In re Trim (5) and 
Gopu China Jogayya v. Satyanarayana., (6), 
In the first of these cases, a trader having 
committed an act of bankruptcy, a petition 
was presented against him by two ere- 
ditors and an adjudication followed. Sub- 
sequently, the debtor moved the Court to 
annul the adjudication on the ground of the 
insufficiency of the petitioning creditors’ 
debt. Bacon, O. J. held that the debtor 
ought to have appealed against the: order 
of adjudication within the 21 days limited 
for that purpose, and that not having done 
so, the publication inthe Gazette, was under 
s. 10, Bankruptcy Act, 1869, conclusive 
evidence of the validity of the adjudication. 
The fact that the petitioning creditors’ debt 
was not of the amount on which a petition 
could be based was not a sufficient reason 
for the annulment of the adjudication. The 
judgment in this. case was delivered on 
November 13, 1882, four days before the 
judgment of the Court of, Appeal in Ex 
parte Geisel; In re Stanger (3) where it was 
held that s, 10, Bankruptcy Act, 1889, had 


(4) (1894) 69 L T 339, 

(5) (1883) 47 L T 339; 52 L J Oh. 48, 

(6) (1939) 2 M L J 753; A I R 1940 Mad. 151; 50 L W 
€21; (1939) M W N 1203, 
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no application and an adjudication could 
be annulled even after the time for appeal- 
ing had elapsed, Therefore Ex parte 
French; In re Trim (5) must be taken to 
have been overruled, It certainly has no 
application in the case before us. In Gopu 
China Jogayya v. Satyanaryana (6),a cres 
ditor applied to have an order of adjudica- 
tion annulled on the ground that the peti- 
tioning creditor's debt was a bogus one. 
Kunhi Raman, J. said that there was no 
doubt that but for the petition the adjudica- 
tion would not have taken place but he 
added: 

“Once an adjudication takes place all the other 
creditors of the debtor become interested in the 
matter and unless the appellant here is able to 
show that the debtor did not owe any other debts 
or that the debtor was not really insolvent at fhe 
time the order of adjudication was made by the 
lower Court, it is not open to him to contend that 
it is a case in which the order of adjudication 
ought not to have been made.” 


These observations cannot be accepted as 
a correct statement of the Jaw. When an 
adjudication hag taken place under the 
Prov. Insol. Act and it has been shown 
that no act of insolvency has been com- 
mitted the Court has no discretion in the 
matter. It must annul the adjucation. 
The word used is ‘shall’ and the section 
in this respect differs from s. 21, Presi» 
dency Towns Insol. Act, where the word 
“may” is used. Inthe present case the 
judgment of this Court upholding the 
decision of the District Judge that there 
was no fraudulent preference is conclusive 
on the question whether an act of insol- 
vency had taken place, - The decision Was 
that there had been no fraudulent pree 
ference and this decision is binding on all 
the insolvents, the creditors, and the 
mortgages. As there was no act of in» 
solvency the Court is bound to annul the 
adjudication. Therefore the order of the 
District Judge willbe discharged and the 
order of'the Subordinate Judge restored 
with costs in favour of the petitioners in 
Petitions Nos. 572, 720 and 721 of 1936 
(one set throughout), The costs will be 
paid by the petitioning creditor. Oivil 
Revision Petition No, 573. cf 1936 arises 
out of an application filed by the Official 
Receiver in these circumstances, After 
the adjudication but before its annulment, 
the insolvent paid to P. R. S. A. R. Peria- 
karuppsn Ohettiar a total sum of Rs. 3,600. 
There were five payments altogether and 
were made between September 9, 1928 
and September 22, 1931. There is no 
doubt here that the insolvents and Periae 
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karupan Chettiar were parties to a gross 
fraud. The Official Receiver applied to the 
Court to direct Periakaruppan Chettiar to 
refund a sum of Rs. 2,700 which the Official 
Receiver understood wasthe total amount 
which had been paid by the insolvents to 
this creditor. The Subordinate Judge 
teld that the creditor had received only 
Rs, 1,200 during the period of adjudication 
but as the order of adjudication had been 
annulled, he dismissed the Official Re- 
ceiver's petition. An appeal followed to 
the District Judge, who held that Periae 
karuppan Chettiarhad in fact received 
Rs. 3,600 and directed him to pay it over 
to the Official Receiver, which he did. It 
is common ground that the total amount 
received by Perlakaruppan Chetliar was 
the Rs. 3,600 found by the District Judge. 
Periakaruppan Chettiar now asks this 
Court to revise the order of the District 
Judge and direct that the money be paid 
over tohim, Section 37 (1), Pro. Insol. Act, 
reads as follows: 

“Where an adjudication is annulled, all sales and 
disposition of property and payments duly made 
and all acts theretofore done, by the Oourt or 
Receiver shall be valid; but subject as aforesaid 
the property of the debtor who was adjudged ingol- 
vent shall vest in such person as the Court may 
appoint or in default of any such appointment 
shall revert to the debtor to the extent of his 
interest therein on such conditions (if any) asthe 
Court may, by order in writing, declare.” i 


In Moturi Veerayya v. Srinivasa Rao (7), a 
Full Bench of this Court held that under this 
section the Insolvency Court retains ful] 
power to give directions as to the realization 
and disposal of the debtor's assets. The 
power ought not to be used arbitrarily but 
used inthe interests of the general body 
of creditors, which meant that the proper 
order forthe Court to pass was that the 
appointee should continue to realize and 
distribute the debtor’s property in accord- 
ance with the provisions of the Act. The 
person appointed had not all the statutory 
powers of an Official Receiver but only 
such powers asthe Court conferred upon 
him. Section 37 gives the Oourta wide 
discretion. The annulment of the adjudi- 
cation does not mean thatthe debtor who 
is adjudicated is necessarily tobe placed 
in possession of the property which is in 
the hands of tha Oficial Receiver at the 
time the adjudication is set aside. The 
directions of the Oourt must depend on 
the circumstances in each case, In this 


(7) 58 M 908; 158 Ind. Oas. 1080; A I R 1935 Mad 
§26; (1935; M W N 886; 69 M L J 364; 42 L W 386; 8 
R M 420 (F B). 
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case it would not be proper to allow Peria- 
‘karuppan Chettiar, who has been guilty 
cfa gross fraud on the Court and on his 
fellow creditors, to enjoy the fruits of his 
fraud. When the money was in his hands 
it was not his. It was money which was 
vested in the Official Receiver and he 
only got possession of it asthe result of 
the fraud. When the adjudication was set 
aside the Official Receiver was not as such 
entitled tothe money. It then belonged 
to the insolvents, as Mr. Rajah Ayyar 
concedes, The money is now in the hands 
of the Official Receiver and is still the 
property of the debtors. In view of their 
participation in the fraud we consider that 
it would also be improper to direct the 
Official Receiver to pay itover to them. 
We are of the opinion that the proper 
eourse in the circumstances of this case is 
to direct thatthe money bevestedin the 
Official Receiver, not as Official Receiver 
but asa person appointed by the Court 
under the section, and we direct according« 
ly. The Official Receiver will in due course 
take steps to distribute the Rs. 3,600 
rateably amongst the creditors who have 
proved in the insolvency proceedings. He 
‘will be entitled tothe usual commission 
and charges. This petition has been 
opposed by the petitioning creditor and 
‘the Official Receiver. They are entitled to 
their costs (one set throughout). 

. The remaining -petitions are Nos. 1005 
and 1008. The petitioning creditor here 
asks that certain other assets in the hands 
of the Official Receiver should be distribu- 
ted by him amongst the creditors. There 
are no special circumstances which 
justify an order of this nature. The 
‘Official Receiver will be directed to deliver 
the assets, other thanthe Rs. 3,600; to the 
debtorstwo months hence, The properties 
will be handed over to them then, subject, 
of course, to any order of the Court which 
may be passed in the meantime, There 
will be no order as to costs in these petitions. 
The Official Receiver will be allowed one 
set of costs outofthe estate throughout 
in respect of petitions Nos. 572, 720 and 
721 and oneset in petitions Nos. 1009 and 


1006. 


N.-S. Order accordingly. 
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CALCUTTA HIGH COURT 
Appeal No, 57 of 1937 
August 21, 1939 
3 R. O. Mirrar AND MOHAMAD Akram, JJ. 
K. K. DAS, RECEIVER AND otarrs— 
DEFENDANTI—ÅPPRLLANTS 
VETSUE . i 
Smt. AMINA KHATUN BIBI AND ANOTHER — 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 51~ 
Husband constructing with his cost building on wife's 
land, knowing it to be wife's—Wife is entitled to the 
buzlding—Husband and wife. 

Where the husband has constructed a building 
with his costs on his wife’s land knowing it to be 
his wife’s the latter is entitled to the building. 
The husband never intends. in such a case to 
reserve any right in the structures. He intends 
to make the habitation, both of himself and of his 
wife, more comfortable. ° : 

{English and Indian case-law relied on.] 


Messrs, Nagendra Nath Ghose and A. 
Quasem, (Sr.) for the Appellants. 


Messrs. Panchanan Ghose and Khondkar 
Mohammad Hasan, for the Respondents. 


Judgment.—Kazi Abdul Aziz (defen: 
dant No, 3) borrowed sums of money from 
Radha Bullav Saha (defendant No. 1), on 
different occasions from April 24 te Octo- 
ber 17, 1928. The said defendant No, 1 
brought a suit in 1931 to recover the same 
and got a decree for Rs, 3,129 odd on 
May 6, 1932. Kazi Abdul Aziz had a runn- 
ing business with Shaikh Muhammad Hanif 
(defendent No, 2). The accounts were twice 
adjusted: once on April 13, 1931 when 
Rs. 1,907 odd was found due from the former 
to the latter, and again on Octoher 17, 1931 
when a snm of Rs. 2,304 odd was similarly 
found due. For both these amounts Abdul 
Aziz executed hatchitias in favour of 
Muhammad Hanif. Transactions between 
them however continued on till April 5, 
1932, On that date the former was in debt 
to the latter to the extent of Rs, 2,076 odd. 
The latter brought a suit and recovered a 
decree for the same on March 10, 1933, 
These two decree-holders executed their 
decrees and attached some properties as 
belonging to their judgment-debtor, The 
plaintiff-appellant, who is the wife of Abdul 
Aziz, preferred two claims. These claims 
were dismissed by the execution Court on 
August 31, and October 4, 1933 respectively. 
She then instituted this suit under the 
provisions of O. XXI, r. 63, Civil P. O., on 
November 8, 1933. In the suit she claims 
the properties described in three Schs. A 
(1), B (1) and © (1) as her own, On some 
of the plots included in Sch. A (1) stand 
a pucca dwelling house. She also claims 
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the same on the ground that she constructed’. 
it with her own money after the lands had 


been conveyed to her in 1903 by her bhus- 
band in consideration of the -dower money 
then due to her. 

The learned Subordinate Judge by his 
judgment and decree dated December 12, 
1935 allowed her claim tothe lands descri- 
bed in Sch. A (l) and to the structures 
threon, but has dismissed hər suit in res- 
pect tothe properties described in Schs. B (1) 
and O (1). This appeal is confined to the 
lands of Sch. A (1) and to the structures 
thereon. We are told that an appeal has 
been filed by her against that part of the 
decree of the Subordinate Judge which is 
against her. Nothing which we may here- 
. after say shall be taken to prejudice any of 
the parties in respect of the properties of 
Schs. B (1) and O (1). Defendants Nos. 1 
and 2have preferred this appeal in which 
they challenge the findings and conclusions 
ef the learned Subordinate Judge in respect 
of the lands of Sch. A (1) and the buildings 
thereon. With regard to the lands of the 
said schedule we hold that the learned Sub- 
ordinate Judge isright in his conclusions. 
The said landshad been conveyed to the 
respondent by her husband by a registered 
kobala dated May 25, 1909 (Ex. 1). The 
consideration recited is the liquidation af 
half the dower debt then due to her. The 
evidence is one-sided, that a dower of 
Rs, 1,102 was fixed at the time of the mar- 
riage. There is no evidence that that debt 
had been discharged by the husband before 
May 1909 in any other way. There is also no 
evidence that the husband was involved in 
1909. There is no reason why he should 
execute a fictitious dead as far back as 1909, 
We accordingly hold in agreemeat with the 
learned Subordinate Judge that Ex. lis a 
valid document and had passed tothe res- 
pondent the lands described in Sch. A (1) of 
the plaint. 

Some of the plots mentioned in Sch. A (1) 
constituted the homestead of the couple. The 
evidence is that at the time of Ex. 1 there 
were kutcha structures thereon. Thereafter 
valuable structures costing about Rs. 4,000 
have replaced those kutcha buildings. The 
respondent's case is that with her own 
money she built these structures in or 
about the year 1933. She and her witness 
Abdul Barik Malik: have said tnat these 
structures had been built with the sum of 
Rs. 2,000 which had been given to her by 
her father, with Rs, 1,500 being tha sale 
proceeds of her ornaments and with Rs. 500 
being the accumulated profits of her pros 
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perty, The learned Subordinate Judge has 
believed this story but we cannot. There is 
overwhelming documentary evidence that 
the pucca structures were built not in 1923, 
but the building operaticns commenced in 
1927 at the earliest. The trades pecple who 
supplied the materials have been examined 
by the contesting defendants. They have 
proved that materials were supplied on 
credit to defendant No. 3 from 1927 to 1932. 
The account books produced by them (Ex, A 
to Ex. D series) corroborate their oral testi- 
mony. The evidence in support of the res- 
Pondent’s case that she got Rs. 2009 from 
her father and Rs. 1,500 from sale of orna- 
ments is of a flimsy character. Nor is there 
any corroborative documentary evidence to 
support the case that Rs. 5U0 had been 
saved from her income and applied to the 
building. On the evidence we hold that the 
building had been raised by defendant 
No. 3 with his money. 

The suggestion of the appellants is that 
the money borrowed by defendant No.3 was 
utilized by him in the building. This sug- 
gestion cannot be true in respect of the 
advances made by -appellant No. 2, The 
debts of defendant No. 3 to him were trade 
debts (see defendant No. 2’s plaint Ex. O 
(1)-IT 132). There may be something in the 
suggetion of appellant No. 1, but that sug- 
gestion rests on no evidence, Itis at least 
clear on the facts that defendant No. 3 had 
tapped other resources also for completing 
the building. The loans given by appellant 
No. 1 to defendant No. 3 were in 1928 
(Hix. O-II-117) but the documentary evi- 
dence establishes the fact that money was 
spent up to 1932 in completing the building, 
The conclusion we arrive at is that the 
building was raised by funds supplied not 
by the respondent but by her husband, de- 
fendant No. 3, though we cannot precisely 
trace the ultimate source, 

We have now to consider the legal posi- 
tion. The land belonged to the respondent 
but the building was erected at the costs of 
defendant No. 3 who knew at the time that 
the land was not his but his wife's. Defen- 
dant No. 3 therefore does not come within 
the third proposition laid down in Thakoor 
Chunder Poramanick v. Ramdhone Bhut- 
tacharjee (1)—a proposition which has been 
approved by the Judicial Committes of the 
Privy Council in Vallabhdas Naranji v. 


Development Officer, Bandra (2). He, de- 

(1)6 W R 228 (F B). 

(2) 56 I A 259; 117 Ind. Cas. 13; A I R 1929 PO 
163; 53 B 589; 33 O W N 785; 31 Bom. L R 834; 
(1929) ALJ 707.3) L W 69; 57 M L J133; (1929) M 
W N 822; 50 O LJ 45; Ind. Rul. (1929) P 0'245 (P O). 
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fendant No, 3, could not have claimed com- “husband constructed the building, on his 


pensation from respondent as there was no 
equity in his favour, He spent money on 
the structures knowing that the land was 
not his, The question is whether he has 
the right to remove the structures. If he 
has that right, that right must have for its 
basis his ownership in the structures. If he 
had spent in the bona fide belief that he 
was the owner of the land or had the right 
to build he could have claimed compensas 
tion or the right to remove the structures. 
That is what has been laid down all along 
since Thakoor Chunder Poramanick v. 
Ramdhone Bhuttacharjee (1), and the prin- 
ciple entitling a person to compensation has 
now been given statutory recognition in the 
case of transferees (s. 51, T. P. Act). In 
the said case, Thakoor Chunder Poramanick 
v. Ramdhone Bhuttacharjee (1), three pro- 
positions are laid down: (1) buildings and 
other such improvements do not by the 
mere accident of their attachment to the 
soll become tke property of the owner of the 
soil. (2) If he who constructs the building or 
makes the improvement on another's land 
is a mere trespasser he cannot claim come 
pensation from the owner of the soil nor has 
he the right to remove them. (3) If however 
he wasin possession of the land undera 
bona fide title or claim of title he can either 
remove them or obtain compensation for 
the value of the building or improvement 
if it is allowed to remain for the benefit of 
the owner of the soil, the option of retain- 
ing the building, etc., or of allowing removal] 
remaining with the latter. 

In Vallabhdas Naranji v. Development 
Officer, Bandra (2) the first and third pro- 
positions were approved but opinion was 
reserved by the Judicial Committee on the 
second proposition, The Indian decisions 
however lay down the proposition that in 
the case of wanton trespass the trespasser 
has no right to claim either compensation 
or the right to remove the materials, In 
the case before us in View of the relation: 
ship between defendant No.3 and the res- 
pondent we cannot say that defendant 
No. 3 was a trespasser on the land within 
the meaning of the proposition so laid 
down in the cases, 

The decision in Thakoor Chunder v. Ram- 
dhone Bhuttacharjee (1),i8 that the building 
does not become the property of the owner 
of the soil by the mere accident of attache 
ment, This proposition lends support to 
the view that if there be something more, 
the building would become the property 
of the owner of the soil, The fact that the 


‘wife’s land knowing’it to be his wife’s is 


in our judgment such an additional and 
special circumstance which takes the case 
out of the first general proposition laid down 
by that Full Bench. The husband never 
intends in such a case toreserve any right 
in the structures, He intends to make the 
habitation, both of himself and of his wife, 
more comfortable. In Ramsden v, Dyson 
(3), @ case between landlord and ten- 
ant, Lord Cranworth L. O, laid down a 
principle which can bg dissected into 
two broad propositions and from those 
two propositions he deduced a third proposi- 
tion. The first two propositions are: (i) if a 
stranger builds supposing the land to be 
his own and the real owner perceiving 
the mistake of the former knows at the 
time of the expenditure that the land 
belongs to him and stands by, the Court 
of equity will not allow the latter to insist 
on his legal title, (ii) if however the stran- 
ger builds upon the land of another know- 
ing if to be the latter’s there is no prine- 
ciple of equity which will prevent the 
latter from claiming his land with the 
benefit of all the expenditure made on it, 

The third proposition deduced is that if 
a tenant so builds, in the absence of 
special circumstances, the land and the 
building belongs to the lessor, This last 
mentioned proposition must be taken sub- 
ject to the provisions of s. 109 (h), T. P. Act 
The principles laid downin Ramsden v. 
Dyson (3), were applied by the Judicial Come 
mittee in a case from India, Beniram v, Kune 
danlal (4). In our judgment that decision 
lends authority to the view that the prine 
ciple formulated in the second proposition - 
in Ramsden v. Dyson (3), is a principle 
applicable to Indian cases. This view of 
ours receives support from the observation 
of Rampini and Mockerjee, JJ., in Dharma- 
das Kundu v. Amulyadhan Kundu (5), at 
p. 1129 and of Darwood and Mya Bu, JJ 
in Maung Aung Ba v. Ma Nyum (6), at 
pp. 142 and 143. We accordingly hold that 
the building also belongs to the respondent. 
The appeal is accordingly dismissed with 
costs, hearing-fee three gold mohurs. 

D. Appeal dismissed. 
(3) (1865) 1 H L 129. 12 Jur. (N s) 506; 14 WR 926; 
149 R R 543. 


(4) 26 I A 58; 21 A 498; 7 Sar. 523:3 OW N. 


502; 1 Bom. L R 400 (P O). 
gi) 33 O 118, (1129); 100 W N 765,30 L J 


(6) A I R 1928 Rang. 141, (142-143); 117 Ind. Oas. 
56; Ind. Rul. (1929) Rang. 168, 
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NAGPUR HIGH COURT 
Criminal Revision No..364 of 1939 z 
December 2, 1939 
Nryoat, J. 
ABDUL RAHIM KHAN—Acovarp— 
APPLICANT 


versus 
EMPEROR—Prosgoutor 


Penal Code (Act XLV of 1860), ss. 193, 465, 471 
—Pleader filing forged document—Mere suspicion as 
to its genuineness, whether warrants prosecu- 
tion—Criminal Procedure Code (Act V of 1898), 
s. 439—Power of High.Court to quash proceedings 
én lower Court. 

Mere suspicion on the part of the Pleaderas to 
the genuineness of the receipt, would not establish 
his knowledge of the forgery which isthe essential 
ingredient ofthe offence. A Pleader is under no higher 
obligation than any other agent would be and to 
justify his prosecution it should be shown that he 
had been a party (principal or accessory) to the 
concoction of the document or that he had the 
knowledge that it was concocted. The mere fact 
that the suspicions of a Pleader ought to have been 
aroused by the sight of the document is not prima 
facie evidence that he knew or had reason to be- 
lieve the document to be forged, In re Ranchhod- 
das (9), relied on. 

The High Court can interfere in revision with a 
pending proceeding where a criminal charge is un- 
sustainable on the evidence of the prosecution wit- 
nesses, It isthe duty of the High Oourt to inter. 
fere when the facts proved do not constitute an 
offence and the continuance of the trial would be 
an abuse of the process of the Court. 

(Oase-law referred to.] 


Cr. R,App.for revision of the Court 
of the District Magistrate, Balaghat, dated 
September 2, 1939. 


Mr. Fida Hussain, for the Applicant. 


Order.—The appellant is an Advocate who 
is a practitioner of some standing at 
Balaghat. Oriminal proceedings were 
started against him and 2 others on the 
complaint made by the Subordinate Judge, 
First Olass, Balaghat, alleging offences 
under ss. 193, 465 and 471, I. P, O., read with 
ss. 35 and 109, I. P. O. The Tahsildar 
who is also a Magistrate, First Class enquired 
into the complaint and framed charges 
against all the accused persons including 
the applicant, Thecharges framed against 
the applicant were two, viz., (1) that he 
abetted forgery of a receipt, dated Noveme 
ber 1, 1935; and (2) that he filed the 
receipt fraudulently with the knowledge 
‘that it was forged. As the case was one 
triable by the Court of Session, it was 
transferred by the District Magistrate for 
trial to.another Magistrate exercising powers 
under s. 30, Criminal P. O. The applicant 
moved the District Magistrate for recoms 
mending his case to the High Court for 


„i. ABDUL RAHIM KHAN ¥.-EMPEROR (NAG.) 


- guashing the charges against 


579 


him but 
was unsuccessful. He has now applied to 
this Court for exercise of its powers of 
revision under s. 439, Criminal P., O., and 
quash the proceedings on the ground that 
the evidence does not warrant the formula- 
tion of any charge against him. No 
appearance was entered on behalf of the 
Orown. 

As pointed out in Emperor v. Krishna 
Rao (1) the High Court can interfere in 
revision witb a pending proceeding where 
a criminal charge is unsustainable on the 
evidence of the prosecution witnesses. It 
is the duty of the High Court to inter- 
fere when the facts proved do not consti- 
tute an offence and the continuance of 
the trial would be an abuseof the process 
of the Court; see Harendra Nath Das v. 
Jyotish Chandra Dutta (2), see also Ramae 
nathan Chettiar v. Subrahmanya Ayyar 
(3) and Inre Shripad Chandavarkar (4). 
The issue will be clear from the narrative 
of facts given below. 

Himia Bai, Jakhan Bai and Bhola filed 
civil suit No, 44 of 1930 against Pusia Bai, 
Tijia Bai and Thangan Bai for possession 
of two villages. Bhola, under an agreement 
with Himia Bai and Jakhan Bai, had 
undertaken to finance the litigation and bear 
the expenses himself. The suit failed in 
all the Courts and the plaintiffs were saddled 
with costs of Rs. 200. 

Bholaram applied on September 4, 1935 
to the executing Court stating that he 
was willing to deposit Rs, 50 which he 
actually did on September 5, 1935 and 
prayed for four months time to pay the 
balance of Rs. 150, The applicant counter- 
signed this application as “Pleader for plain- 
tiff No. 3 judgment-debtor, i. e. Bhola alone.” 
That application was dismissed on October 24, 
1935. 

On September 30, 1935 the decree-holders 
(defendants, vèz, Pusia Bai and others 
filed an application for execution and on 
October 25, 1935 a warrant was issued 
against Bhola alone for attachment of his 
movables, 

On November 1, 1935 the applicant filed 
an application in the executing Oourt 


(1) 6 N LJ 119; 73 Ind. Cas, 335; 24 Cr. L J 59]; 
A I R1924 Nag. 47, 

(2) 520 188; 85 Ind. Cas. 641; 40 OL J 283; AI 
R 1925 Oal. 100; 26 Or. L J 545, 

(3)47 M. 722; 81 Ind. Oas. 785; 20 L W 234; (1924) 
MWN 556;47 ML J 373; 25 Or. L J 1009A I R 
1925 Mad. 39. 

(4) 52B 151; 108 Ind. Oas. 27; 30 Bom. L R 
70; 29 Or. L J317; A I R 1928 Bom. 184; IL T 40 
Bom, 136:9 A J Or. R 583, 
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stating that the decree had been adjusted 
between Pusia Bai and others (decree- 
holders) and Himia Bai and Jakhan Bai 
and filed a receipt purporting to bear the 
signature of Mst, Pusia Bai. It was filed be- 
tween 3 and 4 P. m. and order was obtained 
on the same day recalling the warrant issued. 
In that adjustment Bhola against whom 
the warrant had actually been issued 
was not shown to have any part but the 
application purported to have been made 
on behalf ofall the three judgmentedebtors. 

On November 4, 1935 Mst. Pusia Bai 
applied to the Court denouncing the receipt, 
dated November 1, 1935 as a forgery and 
on November 5, 1935 the applicant pur- 
porting to act on behalf of all the judg- 
ment debtors, viz., Himia Bai, Jakhan Bai 
and Bhola filed an application asking for 
permission to withdraw the receipt and 
the application for certifying adjustment. 
Ibrahim Khan who was alleged to have 
instructed the applicant to file the appli- 
cation for adjustment with the receipt, 
‘was, to the knowledge of the applicant, 
the authorised agent of neither party to 
the execution proceeding, He was once 
an agent of Pusia Bai who dismissed him 
as far back as 1932. He is described asa 
dismissed constable and a shady character. 
` On November 1, 1935 between 3 and 
4 P. M, when Ibrahim Khan came tothe 
Bar room, the applicant left his other 
work (see P. W. No. 22 Abdur Razak) 
presumably to file the receipt brought by 
Ibrahim Khan in the Court and obtain an 
order recalling the warrant, which he did. 
The receipt contains ecmplete information 
regarding Civil Suit No. 44 of 1930 and 
it is said (eee P. W. No. 19 Zafar-ud-din 
Ahmad) that Ibrabim Khan had a draft 
with him from which he dictated the contents 
of the receipt to the petition writer. 

After the applicant filed the receipt and 
secured the order from the Court, be heard 
a rumour that the receipt was a forgery. 
On the next day, Ibrahim Khan executed 
a writing (Ex. P-11) to say that the receipt 
was a genuine document with a view to 
assure the applicant that the report was 
false. 

The cardinal point is whether the appli- 
cant had knowledge of the forged character 
of the receipt. On this pointthere is no 
affirmative evidence whatever. In his order 
the District Magistrate seeks to infer his 
knowledge from these circumstances, viZ., 
(1) that Ibrahim Khan was neither the 
agent of Pusia Bai nor of Himia Bai, 
Jakhan Bai or Bholaram, (2) that in the 
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absence of instructions from the judgment- 
debtors it is unlikely that the applicant 
would accept the word of Ibrahim Khan 
without proper enquiry, (3) that the receipt 
could not be executed without the presence 
of Pusia Bai at Balaghat and the applicant 
would have made some enquiry to satisfy 
himself as to the truth of Ibrahim Khan’s re- 
presentation, (4) that Ibrahim Khan was a 
man of suspecious character, (5) that the 
receipt contained the details regarding the 
identity of the civil suit which Ibrahim Khan 
could not foresee, and /6) that the applicant 
had at least the knowledge that it was a 
suspicious document when he produced it 
in Oourt, 
Notwithstanding the catalogue of incrimi- 
nating circumstances, the Déstrict Magis- 
trate himself is constrained to observe that 
“certain circumstances which render the 
applicant being concerned in the offences 
he has been charged with are not free from 
doubt.” The errors apparent in the appli- 
cants conduct were more of omission than 
of commission. It is true that Ibrahim 
Khan was not the authorised agent of 
either party and in the absence of direct 
instructions from client the applicant should 
have declined to accept the word of Ibrahim 
Khan. But it appears from the testimony 
of Abdur Kazak (P. W. No. 22) that 
Ibrahim Khan came between 3 and 4 p.m. 
with a receipt and the matter being 
urgent, the applicant relied on his word and 
filed the receipt forthwith, and obtained an 
order from the Court recalling the warrant. 
There is no evidenee to show that Ibrahim 
Khan had seen the applicant in the earlier 
part of the day or any day previously in 
connection with the case. Ibrahim Khan 
may be a sbady character but unfortue 
nately it falls to the lot of the legal practi- 
tioners to deal with men of that type every 
day of their professional life, Placed as 
the applicant was at the moment when 
the receipt was handed over to him, he 
had hardly any time to make enquiries 
to verify the genuineness of the docue 
ment. The particulars of the suit contained 
in the receipt were not within the sole 
knowledge and custody of the applicant 
and they could be easily obtained from the 
Court’s cause list. Evenon the assumption 
that the applicant had obvious reasons to 
suspect the genuineness of the receipt, 
that would not establish his knowledge 
of the forgery which is the essential in- 
gredient of the offence. In In re Ranchhod» 
das (5), the Sessions Judge there had 
(5) 22 B 317. 
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ordered prosecution of a Pleader. 

“On tbe ground that the document in question 
bears on its face such marks of concoċtion that 
the Pleader’s suspicion must have been aroused at 
the first sight of it and that he ought to have 
strictly examined it and had he done so, he 
would have either rejected it or advised his client 
to produce it in Court on his own risk or respon- 
sibility.” 

The matter came before a Bench of 
two Judges of that Court and the order 
was pronounced by Parsons, J., with the 
concurrence of Ranade, J. The learned 
Judges observed that a Pleader was under 
no higher obligation than any other agent 
would be and that to justify his prosecution 
it should be shown that he had been a 
party (principal or accessory) to the con» 
coction of the document or that he had 
the knowledge that it was concocted. They 
overruled the argument that the mere fact 
that the suspicions of a Pleader ought to 
have been aroused by the sight of the 
document was Prima facie evidence that 
he knew or had reason to believe the docu» 
ment to be forged, 

The aforesaid observations fully apply 
to the present case. Here, it is not alleged 
that there was anything in the appearance 
of the document itself to arouse suspicion; 
the allegation appears to be that the 
person who produced it was known to be 
a questionable character. I have already 
shown that in the peculiar circumstances 
“jo which it was produced, that circum- 
stance carries but little weight. At all 
events, it ie clear that the applicant was 
under no obligation to institute an enquiry 
into the matter. The fact that he got a 
writing (Ex. P-11) from Ibrahim Khan the 
very next day to protect himself makes up 
for his negligence in that respect, 

The evidence produced by the prdsecu- 
tion, indeed, serves to create a very deep 
suspicion against the applicant. Although 
that may dictate necessity for further 
investigation it cannot in point of law 
warrant a conviction. It may be that 
Ibrahim Khan will be able to throw more 
light by any evidence he may produce 
but that evidence can hardly be relevant 
against the applicant. Nor can anything 
that is said by -him in explanation of the 
evidence against him, be taken into con- 
elderation against the applicant under s. 30, 
Indian Evi. Act, since his statement is 
self-exculpatory and not confessional. 


For the foregoing reasons I find that the 
eVidence such as it stands on the record 
is too inadequate to warrant the framing 
of a charge against the applicant. I there» 


fore order his discharge and quash the 
proceedings against him, 
D. Application allowed. 





CALCUTTA HIGH COURT 
Appeals Nos. 656 to 658 of 1936 
January 19, 1940 
R. O. Mirtar ano Roxgureg, JJ. 
BIRENDRA NATH BASU THAKUR anp 
ANOTHERB—PLAINTIFFS—APPELLANTS 
VETSUS 


SURENDRA KUMAR BASU THAKUR 

AND OTHERS— DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 144— 
Application for restoration under s. 144, whether 
one for execution—Article of Limitation Act (IX 
of 1908), <applicable—Power of Court to direct 
restitution— Nature of —Whether rests ons. 144— 
Principle of restitution explained—Order of restt- 
tution, nature of—Order of return of costs not 
directing payment of interest— Interest, if can be 
awarded in restitution under s. 144—Limitation 
Act (IX of 1908), Arts. 183, 181, 182— Enforce a 
judgment,” in Art, 183, meaning explained—Ap.- 
plication for restitution is governed by Art. 1€1 
and not by Art. 183—‘Hnforce’ in col, 1, Art. 183 
and “execute” incol.1, Art. 182, difference, 

An application for restoration under s. 144, Civil 
P. O., isnot an application for execution of the 
decree of the final Court of Appeal. Where resti- 
tution is required by reason of a final decree 
passed by a Court in India in an appeal from a 
mujfasil decree Art. 181 and not Art. 182, Lim. 
Act is applicable to an application made under 
s. 144, Civil P. O. If Art. 183 is of the same scope 
as Art. 182, the case would be governed by Art. 181 
in spite of the fact that restitution is required by 
reason of the order of His Majesty in Oouncil, 
137 Ind. Oas. 302 (4), followed, 78 Ind. Oas. 200 
(5) and 150 Ind. Oag. 1096 (6), relied on, 148 Ind. 
Cas. 1180 (7), dissented from. [p. 583, cols. 1 & 2.) 

The power of a Court to direct restitution is 
inherent in the Court itself, It rests on the prin- 
ciple that a Court of Justice is under a duty to 
repair the injury done to a party by its act. The 
right of a party to have restitution and the duty 
of the Oourt to give him restitution do not rest on 
the provisions of s, 144, Civil P. O., which defines 
the procedure only in one class of cases requiring 
restitution by enacting thatthe application for res- 
titution is to bə made in the Court of first instance. 
The other part ofthe section gives the measure 
of restitution and empowers that Oourt to.determine 
the form and amount of restitution. Such being 
the principle of restitution, the fiction of an impli- 
ed direction by the final Court of Appeal which 
had reversed an intermediate decree need not and, 
cannot be introduced. Proceedings for restitution 
are proceedings which are no doubt dependent upon 
the final result of the suit, butthey are in a sense 
independent of the proceedings in the suit, for new 
issues which were not issues in the suit, require 
adjudication for giving complete or adequate relief. 
The order for restitution is in effecta new decree, 
which has to be enforced by another execution, 
Rodger v.Cowptoir d' Escompte de Paris (9) and 69 
Ind. Cas. 278 (10), relied on. [p. 584, col. 1.) 

Where an order for return of costs contains no 
direction for the payment of interest, in execution of 
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that order interest cannot be realised, It is not 
therefore proper in proceedings under s. 144 to allow 
interest, though ordinarily interest isa part of the 
normal relief given in restitution. Forester v. 
Secretary of State (13), relied on. 153 Ind. Oas. 654 
(14), referred to. [p. 584, col. 2.) 

The wider words ‘enforce a judgment, etc,’ used 
in Art. 183, Lim. Act should, be given their ordinary 
significance, namely ‘oarrying out what has been 
directed to be done in the judgment,’ etc. That 
final judgment or decree furnishes only the founda- 
tion to a claim for restitution, gives authority for the 
view that restitution is necessary, An application 
for restitution is not one for enforcement of that 
. Judgment or decree within the meaning of Art. 183 but 
it is an application for relief whichis consequential 
upon the Appellate Oourt’s decree of reversal. 
Thus Art. 183 being out of the way the residuary 
Article, Art. 181 applies. 89 Ind. Cas, 1 (8) and 117 
Ind. Cab. 543 (11), followed. 66 Ind. Cas. 545 (2), 112 
Ind. Cas, 876 (3' and 61 Ind. Oas. 806 (12), not ap- 
proved. [p. 584, cols. 1 & 2.] 

Obtter.—There is no substantial difference between 
the word “enforce” in Art. 183, col. 1, and ‘“‘execute” 
in Art. 182, col, 1 as is clear fromthe language of 
O. XXI, rr. 31 and 32 and the marginal note and 
provisions of O. XLV, r. 15, Civil P. O. 89 Ind. Oas. 
1 (8), referred to. [p. 584, col. 1.] 


As, from the original orders of the Sub- 
Tog Fourth Oourt, Dacca, dated July 6, 
1906, 

. Messrs. H. L. Chakravarti, Bhupendra 
Nath Roy Chowdhury and Satya Priya 
Ghose, for the Appellants, 

Messrs, Surajit Chandra Lahiri and Deva- 
prosad Ghose, for the Respondents, 

Judgment.—These three appeals arise 
in three proceedings started under s. 144 
Oivil P. 0., by three sets of plaintiffs. The» 
said plaintiffs brought a suit in the Court 
of the Subordinate Judge at Dacca for 
possession of 3 annas, 12 gandas share of 
a property known as the Taltola hat and 
bazar (Title Suit No. 33 of 1920), There 


Date of appli- | No. in Lower Oorresponding No. 
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were twenty-two defendants in that suit. 
On January 23,1922 the learned Subordi- 
nate Judge dismissed the suit except with 
regard toashare in four small parcels of 
land. No cost was awarded to any of the 
parties. The plaintiffs appealed to this 
Oourt. On May 28, 1925 that appeal was 
decreed against nine of the defendents 
and the plaintiffs were awarded costs of 
both Courts against the said defendants. 
The said nine defendants preferred an 
appeal to His Majesty in Council and while 
the said appeal was pending the plaintiffs 
took possession (in Title Execution No, 174 
of 1925) and took proceedings for realizing 
the costs decreed hy the High Oourt-from 
one of the defendants, Surendra Kumar 
Basu Thakur, in Title Execution No, 200 of 
1925, Surendra Kumar deposited in Court 
& sum of Rs. 3,434°4-3 representing the said 
cost on December 17,1925 and the plain- 
tiffs withdrew the same from Court on 
January 6, 1926, The appeal to His Majesty 
in Council was allowed on February 27, 
1930. The decree of the learned ‘Subordi- 
nate Judge was restored, except with regard 
to the share of the aforesaid four small 
parcels of land in respect of which a further 
enquiry was directed : Kamini Kumar Basu 
v. Birendra Nath Basu (1),. The order of 
His Majesty in Council directed the parties 
to bear their costs throughout up to that 
Stage. It further directed that ‘any costs.. 
paid under the said decree of that Court 
ar Oourt) ought to be returned” : (Part I, 
p. 56). 

‘lhree applications for restitution were 
made under s. 144, Civil P.O. The parti- 
culars are shown in the following table. 




















cation. Court. of the appeaal. Name of the applicants. Relief prayed for. 
12.8, Misc. Case No. 656 of Surendra Kumar Basul L Restoration of posses- 
1935 No. 56 of 1936. for self and as Receiver sion jointly with the 
1935 representing his brother other seven defen- 
Debendra Kumar Basu. dants. 

2. Refund of the costs 
realized by the plain- 
tiffs (Rs, 3,434-4-3) 
with interest, 

27.1. Misc. Oase No. 658 of Kamini Kumar Basu| 1. Restoration of posse- 
1936 No. 22 of 1936. and four of the other sion jointly with the 
1936. nine defendants, includ- other defendants. 
ing Debendra Kumar 
Basu. 
, 2. Mesne profits, 
7 20:3, Misc, Oage No. 657 of Krishna Kumar and Restoration of posges- 
1936, No. 23 of 1936. Paresh Chandra Basu. sion jointly with the 
(1) 57 I A 117; 123 oe 187; AIR1 ie oe 
n nd. Oas. 187; 930 P O 100; 57 O 1302; Ind. Rul. (193 7l: 3 3 
639; 510 LJ 400; 34 0 W N 489; 59M LJ 82; 31L'W8ll(P0). Ronan! EA weenie gee 
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One of the said nine defendants, Benoy 
Kumar Basu, did not make any application 
but was an opposite party. At the hearing 
Krishna Kumar and Paresh Chandra ex- 
pressly stated that they were all along in 
possession and so they did not claim mesne 
profits. The learned Subordinate Judge by 
his order dated July 6, 1936, held that the 
applications were not barred by time. He 
directed restoration of possession and dec- 
reed mesne profits to the applicants of the 
first two applications according to their 
shares. He also directed the plaintiffs to 
refund to Surendra Kumar Basu the said 
sum of Rs. 3,434-4-3 with interest at 12 
per ént, per annum from January 6, 19256, 
till payment. 

The following points have been urged by 
the learned Advocate for the appellants: 
(i) the applications are barred by time. (it) 
Assuming that the applications are not 
barred by time: (a) interest cannot be 
claimed on the aforesaid sum of Rs. 3,434-4-3; 
(b) in any event the rate of interest allowed 
is very high;(c) mesne profits cannot be 
allowed in favour of the applicants of Mis- 
eellaneous Case No. 56 of 1935 and (d) the 
share of the applicants of the Miscellaneous 
Cases Nes. 22 of 1936 and of 56 of 1935 in 
the mesne profits is less than what has been 
declared. 

The learned Subordinate Judge has held 
that the applications are governed by 
Art. 183, Lim, Act. His viewis that the 
applications are for enforcement of the 
‘Order of His Majesty in Oouncil. This 
view, which has the support of the High 
Court of Allahabad, Brij Lalf v. Damodar 
Das (2) and Sohan Bibi v. Baijnath (3), 
has been challenged by the appellants’ 
Advocate, who contends that Art. 181 is 
applicable, time running from February 27, 
1930, when the Order in Council was made, 
As far as we are aware there is no decision 
of this Court on the point. 

One matter must be taken to be settled 
in this Court, namely that an application 
for restoration under s. 144, Civil P. O,, is 
not an application for execution of the 
decree of the final Court of Appeal. A 
different view has been taken in some of 
the other High Courts, but in Saraj Bhusan 
Ghose v. Debendra Nath Ghose (4) Ran- 
kin, O. J., declined to refer the matter to 

(2) 44 A 555;66 Ind. Cas. 545; A I R 1922 All, 238; 
20 ALJ 456. 

(3) 50 A 767; 112 Ind, Oas. 878; A I R 1928 All, 293; 
25 A L J587 


(4) 59 O 337; 137 Ind. Cas, 302; A I R 1932 Oal, 
308; 54 O L J 506; 35 O WN 1294; Ind. Rul. (1932) 
al, 295. 
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a Full Bench for consideration of the view 
taken by this Gourt on the ground that 
other High Courts had taken a different 
view. We are not prepared to dissent from 
the long line of cases decided by this Court 
and must hold that such an application is 
nct application for execution. It may how- 
ever be pertinent to point cut—though there 
are weighty authorities of some of the other 
High Courts the other way—the view taken 
by this Court, has the approval of two Full 
Benches, namely of the Patna and of the 
Allahabad High Courts, Balmukund Mar- 
wart v. Basanta Kumari Dassi (5) and 
Parmeshwar Singh: v. Sital Din Dube (6). 
We are not unmidful of the fact that a 
Special Bench of the Patna High Oourt, 
Bhaunath Singh v. Kedarnath Singh (7), 
has overruled Balmukund Marwari v. 
Basanta Kumari Dassi (5). It has according- 
ly been held in this Court that where resti- 
tution is required by reason of a final 
decree passed by a Court in India in an 
appeal from a muffasil decree Art. 181 
and not Art, 182, Lim. Act is applicable 
to an application made unders, 144, Oivil 
P.O. If Art. 183 is of the same scope 
as Art. 182,.; the case before us would be 
governed by Art. 181 in spite of the fact 
that restitution here is required by reason 
of the order of His Majesty in Council. It 
has however been urged before us by the 
respondents’ Advocate that the language 
usedin col. 1 of Art. 183 is different 
a the language used in col. 1 of Art. 
182, 


The lastementioned Article 
plates, says he, only applications for 
execution of decrees not falling within 
Art. 1&3 and no other application, while 
Art. 183 contemplates not only such 
applications, i. e., for execution but appli- 
cations of other kinds. This, he submits, 
is indicated by the use of the additional 
word “enforce” used in the last-ementioned 
Article. There is authority for the pro- 
position that the word “enforce” is of 
wider import than the word “execute”. 
The way in which an application to have a 
final decree under O XXXIV, r. 5 on the 
basis ofa preliminary decree passed by 
this Court in its ordinary original jurisdic- 
tion was sought to be distinguised by 
Sanderson, ©. J. and Buckland and 


(5) 3 Pat. 371; 78 Ind. Cas. 200; A I R1925 Pat, 1; 5 
PL T 145 (F B}. 

(6) 57 A 26; 150 Ind. Cas, 1096; A I R 1934 All, 626; 
(1934) A LJ 503;7 R A65. 

(7) 13 Pat. 411; 148 Ind. Oas. 1180; A IR 1934 Pat, 
246: 15 P L T 173; 6 R P 540 (F B} 
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Mukherji, JJ.,in Pell v. Gregory (8) from 
an application for a personal decree under 
QO. XXXIV,r.6 after the sale of the mort- 
gaged properties in pursuance of a decree 
of that Court, lends some support to tha 
contention that the word “enforce” is of 
wider import than the word “execute”. 
The observation of Rankin, J., (as he then 
was, at p. 846* of the report would how- 
ever indicate that there is no substantial 
difference between the word “enforce” and 
“execute,” an observation which gets 
support from the language of O. XXI, rr. 31 
and 32 and the marginal note and provi- 
sions of O. XLV, r. 15, Civil P, O. Be that 
as it may, in our judgment it does not 
necessarily follow from the said distinction 
that an application made under s. 144 to 
have restitution in consequence of an 
Order of His Majesty in Council is governed 
by Art. 183. The matter has to be examin- 
ed on broader grounds. 

The power of a Court to direct restitution 
is inherent in the Court itself. It rests on 
the principle that a Court of Justice is under 
aduty to repair the injury done toa 
party byits act: Rodger v, Comptoir d’ 
Escompte de Paris (9)and Jai Berham v. 
Kedar Nath Marwari (10). Theright ofa 
party to have restitution and the duty of 
the Court to give him restitution do not rest 
on the provisions ofs, 144, Civil P. O., 
which defines the procedure only in one 
class of cases requiring restitution by 
enacting that the application for restitution 
is to be made in the Court of first instance. 
The other part of the section gives the 
measure of restitution and empowers that 
Court to determine the form and amount 
of restitution, Such being the principle 
of restitution the fiction of an implied 
direction by the final Court of Appeal 
which had reversed an intermediate decree 
need not and,in our judgment, cannot 
be introduced. The wider words ‘enforce 
a judgment, etc, used in Art. 183, Lim. 
Act should, in our judgment, be given 
their ordinary significance, namely ‘carry 
ing out what has been directed to be done 
in the judgment,’ etc. That final judg- 
ment or decree furnishes only the founda- 
tion toa claim for restitution gives 

(8) 52 C 828; 89 Ind. Oas, 1; AI R 1925 Cal. 834; 29 
OWN678(F B) ` 

(D (1871) LR 3P 0465: 40L IP O 1; 24 L T 111; 
19 W R 449; 7 Moo, P O (ns) 314, 

(10)49 I A 351; 69 Ind. Cas, 278; A IR 1922P0 
269; 2 Pat, 104P L T81: $2-M LT 10; 370 LJ 351; 
270 W N E82; 44 M L J735; 21A LJ 490; 25 Bom, 
L R 643; (1923) M W N 368; 18 L W 802 (P O), 
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authority. forthe view that restitution is 
necessary. An application for restitution is 
not one for enforcement of that judgment 
or decree, but in the words of Rankin, O. J. 
it is an application for relief whichis con- 
sequential upon the Appellate Court’s 
decree of reversal: Hari Mohan Dalal v. 
Parmeshwar Sahu (11) at p. 77. Proceedings 
for restitution, in our judgment, are 
prcceedings which are no doubt dependent 
upon the final result of the suit, but they 
are ina sense independent of the pro- 
ceedings in the suit, for fnew issues which 
were not issues in the suit, require ad- 
judication for giving complete or adequate 
relief. The order for restitution is in 
effect anew decree, which has tobe ens 
forced by another execution. “Accordingly, 
on the pripciples laid down by the Full 
Bench in Pell v. Gregory (8) an application 
for restitution cannot be regarded as one 
for enforcement of the final judgment or 
decree within the meaning of Art. 183, 
We cannot accordingly agree with decisions 
ofthe Allahabad High Court in Madhu 
Sudan Das v. Brij Lal, 61 Ind. Cas. 806 (12) 
Brij Lall v. Damodar Das (2) and Sohan 
Bibi v. Baijnath Das (3), We prefer to 
follow the reasonings of Sen,J., in the 
last mentioned case. who inspite of his 
own personal views agreed with the decie 
sion in Brij Lall v. Damodar Das (2) on 
the ground that that was a binding 
authority on him. Article 183 being out: 
of the way the residuary Article, Art. 181 
applies and the applications made by the 
respondents for restitution are barred by 
time, 


We now proceedto deal with the other 
points raised in the appeals, though they 
are not necessary on the view we have 
taken on the question of limitation, The 
order of His Majesty in Oouncil has 
expressly given a direction for the return 
of the costs which the appellants had re- 
alized from Surendra Kumar Basu, one 
of the respondents, in execution of the 
decree passed by this Court. If that portion 
of the Order in Council were enforced in. 
execution thereof interest could not have 
been realized, as there is no direction for 
payment of interest : forester v, Secretary 
of State (13). In these circumstances it 
would not have been proper to allow 


(11) 56 O 61 (77); 117 Ind. Cas. 543; AIR 1928 Cal, 
646; 32C W N 971; IL T 40 Oal.178; Ind. Rul. (1929) 
Cal, 527, 

(12) 61 Ind. Cas, £08. 

(13) 30161;4 I A 137; 1 P R1877; 3 Sar. 717; 3 

Suther 405 (P ©). 
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interest, though ordinarily interest is a 
part ofthe normal relief given in restitue 
tion: Guran Ditta yv. T. R. Ditta (14). 
Even if interest had to be awarded we 
think that 12 per cent, per annum would þe 
a high rate. Six per cent. could have been 
a proper rate. 

We think that the applicants of Mis- 
cellaneous Case No. 56 of 1935 would have 
been entitled to have mesne profits, if their 
application for restitution had not been 
barred by time. No doubt they did not 
make a prayerforthesame, but in their 
application they expressly stated that the 
appellants had taken possession in execu- 
tion of the decree of this Court and were 
still in possession. They prayed for 
restoration èf possession. In these circume 
stances it would have been the duty of the 
Court in pursuance of the power conferred 
on it by s.1440f the Code, to allow them 
mesne profits. There is a slight miscale 
culation of the shares. The share of the 
applicants in Miscellaneous Case No, 96 
is 210ths and of the applicants in 
Miscellaneous Case No. 22 of 1936 is 
5-10ths, 

At the conclusion of the hearing we were 
told that proceedings for execution of the 
order of the learned Subordinate Judge 
made under s, 144 of the Code have been 
started. The claim of the respondent, 
Surendra Kumat Basu, to get a refund of 
Rs. 3,434-4-3 which has been realized from 
bim by the appellants is not barred by time 
even now, for that claim can be enforced in 
execution of the order of His Majesty in 
Council as that order expressly directs a 
refund. Article 183, Lim, Act would 
apply to such an execution. If the order 
of His Majesty in Council had been put 
into execution for realizing the said sum, 
interest could not have been allowed to 
Surendra Kumar Basu. The money had 
however, been realized by the appellants 
from him in 1926, In these circumstances 
we intimated tothe learned Advocates if 
their clients would consent to treat the 
application for execution already made as 
an application for execution of the order 
of His Majesty in Council so far as it 
Telated to the realization of the said 
sum. They have given their consent. We 
accordingly direct the lower Court to 
convert the said application for execution 
into an application by Surendra Kumar 


(14) 39 O W N 377; 153 Ind. Cas. 654; A IR 1935 
PO12:7R PO 110; 1935 O W N197; 41 L W 155; 
(1935) M W N 95;(1935) A L J 251; 68M LJ 168; 37 
Bom. L R 162; 60 O LJ 594 (P 0). 
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Basu for execution of the order of His Majas- 
ty in Council for the realization of the 
said sum of Rs. 3,434-4-3. We have already 
ruled that no interest can be allowed on 
the same, 

Tbe result is that all these appeals are 
allowed. We direct the parties to bear 
respective costs of this Court and ofthe 
Court below, except that the appellants 
would be entitled to realize from the 
contesting respondents the amount they 
had paid as court-fees on tho Memoranda. 
of Appeals and one-fifth of the paper-book 
costs, 

8. Appeals allowed. 


ee eT 


BHOPAL HIGH COURT 
Execution First Appeal No, 59 of 1940 
July 20, 1940 
MosamMMaD AHMAD Kaan, O. J. 
HASAN MOHAMMAD KHAN— JUDGMENT" 
DEBTOR—APPELLANT 
versus 
Seth PANMALL—DroREE-HOLDER— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 73 (Bhopal 
Act, s. 78)—Rateable distribution — “Same judgment- 
debtor’’—Person having several decrees against him, 
some being in individual capacity some jointly with 
others—Holderes of individual decrees, if entitled to 
gateable distribution in executzon of joint decrees to 
the extent of person's interest in property realized— 
Execution~Limitation—Attachment in force—Freah 
execution application cannot be time-barred, 

If there are several decrees against one person, 
some of which are individually against him while 
others are against him jointly with other persons, the 
holders of individual decrees are entitled to a rateable 
distribution in execution of joint decrees to the 
extent of that person's interest in the property 
realized. For the purposes of s. 73 of the Civil P. C., 
such a person falls within the meaning of ‘same 
judgment-debtor.”’ 

So long as the attachment is in force ths decree 
must be considered as under execution and the decree- 
holder is not called upon to make any fresh applica- 
tion to that effect. Where the fresh application has 
been filed during the pendency of the previous ap- 
plication itis not subject to any limitation of 
time, 


Munshi Rahat Ali, for the Appellant. 
Munshi Horeylal, for the Respondent. 


Judgment. — This is a miscellaneous 
appeal from the judgment of the Subordi- 
nate Judge of Goharganj disallowing the 
judgment - debtor's objections preferred 
against execution of decree passed on 
November 12, 1929. A decree for Rs. 3,500 
was passed on the above date on the basis 
of a compromise between the parties, and 
first application for its execution was made- 
on February 15, 1932, and on the judgment- 
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debtor agreeing to pay the whole amount 
by yearly instalment of Rs. 300 the proceed- 
ings were dropped. On February 9, 1935 
@ second application for executicn of 
decree was presented by the decree-holder, 
who alleged that out of Rs. 600 due on 
account of two instalments the judgment- 
debtor had paid only Rs. 100, therefore an 
execution in respect of the whole amount 
was prayed to be issued. The lower Court 
rather curiously struck off these proceed- 
ings with the remark that the decree- 
holder was entitled to take out execution 
only for the unpaid balance of the first 
two instalments 7 e, for Rs. 500. The 
decree-holder then presented a third appli- 
‘cation for execution on June 29, 1935 pray- 
ing that l-3rd income of the judgment 
‘dabtor’s jagir was under attachment in 
execution of Central Co-operative Bank's 
decree against the same judgment- debtor, 
therefore under s. 78 of the Oivil P. O. 
(=73 of British India Code) he was entitled 
to a share in the rateable distribution of 
such assets as and when realised. It appears 
that the decree of the Bank was against a 
Oo-opperative Society of which the present 
judgment-debtor was a member, but the 
assets attached represented his individual 
property only. The executing Court was 
of opinion that the Bank's decree being 
against the whole society the judgment- 
debtor in both cases was not the same 
within the meaing of s. 73 of the Code, 
therefore a prayer for a rateable distribution 
was not granted. On a revision petition 
being filed against this order in the High 
Court it was held that the lower Court's 
view was not in accordance with law. If 
there are several decrees against one 
person, some of which are individually 
against him while others are against him 
jointly with other persons, the holders of 
individual decrees are entitled to a rateable 
distribution in execution of joint decreas 
to the extent of that person’s interest in the 
property realized. For the purposes of s, 73 
of the Oivil P. O. such a person falls within 
the meaning of “same judgment-debtor”. 
The judgment-debtor'’s objection on this 
score entirely fails, firstly because the 
& cision on this point in the revision peti- 
tion became final, and secondly even on 
merits it has no force. The decree-holder 
realised various amounts in pursuance of 
the High Court’s order allowing rateable 
distribution from December 1935 to June 
1938 out of the assets collected by the 
Receiver, and being dissatisfied parhaps 
by slow Payment he putin a fourth appli- 
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cation on December 3, 1938 praying for 
execution of his decree by arrest and deten- 
tion of the judgment-debtor in civil prison, 
The learned Subordinate Judge dismissed 
this application on the ground that 1-3rd 
of the judgmentedebtor’s jagir income 
was already under attachment and the 
two decree-holders received their rateable 
shares regularly every six months. In 
these circumstances the decree-holder had 
no cause to proceed against the judgment- 
debtor's person. Thus the judgment-debtor’s 
objection relating to limitation was also 
disallowed, Against this order the judg- 
mentedebtor has filed this appeal. It is 
contended on his behalf that the present 
application being presented more than three 
years after the third application dated 
June 29, 1935, was time-barred. The 
learned Vakil for the appellant conveniently 
ignores the fact that the judgment-debtor’s 
income from jagir villages was under 
attachment since 1935, and payments to 
the decree-holder were regularly being 
made by the executing Oourt towards the 
satisfaction of his decree. Solong as the 
attachment was in force the decree must 
be considered under execution and the 
decree-holder was not called upon to make 
any fresh application to that effect. The 
present application has been filed during the 
pendency of the previous application and is 
therefore not. subject to Any limitation of 
time. Therefore the appeal fails and must 
be dismissed with costs. 
D. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Oriminal Reference No. 150 of 1939 
September 18, 1939 
Logo, J. O. AnD O'SULLIVAN, J. 
Mir FATEH MUHAMMAD Mir PIR 
BAKSH KHAN AND ANOTHER 
versus 
EMPEROR 

Criminal Procedure Code (Act V of 1898), ss. 190 
(1) (a), 195 (1) (b), 476—For initiation of proceed- 
ing itte not necessary that there should be a person 
named as offender—Court proceeding under s. 476 
an relation to offence enumerated under s3. 195 (1) 
(b) and making complaint—Magistrate to whom 
complaint is made, if can proceed against other 
persons appearing to be involved init by evidence 
recorded—Interpretation of Statutes—Meaning of 
words plain—Intention, if can be considered. 

It is nota condition requisite for the initiation 
of proceedings in a Oriminal Court that there should 
necessarily be a person named as the offender. The 
Magistrates mentioned in s. 190, sub-s. (1), Orimi- 
nal P.O., are empowered to take cognizance of an 
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offence whether or not the complaint before them 
charges any particular individual or individuals 
with having committed the offence. €3 Ind. Cas. 
885 (2), relied on. [p. 588, col. 1.) 

Section 476, Oriminal P, ©., is so worded as to 
make it clear that the procedure therein provided 
is intended to deal primarily with offences, but 
with offenders also if they are known and avail- 
able. Section 476, has noreference to jurisdiction. 
If then in respect of one of the offences enumerated 
in s. 195 (1) (b) committed in or in relation to 
any proceeding in any Court that Oourt or some 
Court to which that Oourt is subordinate has pro- 
ceeded under s. 476 and filed a complaint, the bar 
under s. 195 is removed; the Magistrate before 
whom the complaint is lodged takes cognizance of 
the offence under s. 190 (1) (a) and thereafter pro- 
ceeds to inquire into the complaint and to deal 
with it according to law, using for this purpose 
all the powers vested in him by the Criminal P. 
O. If an offender is named in the complaint the 
Magistrate will proceed against him. If, on in- 
quiring into the complaint, other persons appear fo 
be involved therein by the evidence recorded by 
the Magistrate, he is entitled to proceed against 
those others under the powers conferred upon him 
by 190 (1) (a) and s. 195 (1) (6) cannot possib- 
ly bar him from doing so. 162 Ind. Oas. 102 (4) 
and 164 Ind. Oas. 86 (5), relied on, 71 Ind, Oas. 684 
(1), dissented from. [p. 588, col. 2; p. 589, col. 1.J 

hen the meaning of words is plain it is not 
the duty of the Courts to busy themselves with 
supposed intentions, 180 Ind. Cas. 1 (8), relied 
on, [p. 590, col. 1.| 


Or. Ref. made by the Second Additional 
acer Judge, Hyderabad, dated January 
14, 1939. 


Mr, Partabai D. Punwani, The Advocates 
General, for the Crown, 


Mr. P. S. Shahani, for the Opponent 
(Muhammad). 


Lobo, J. C.—This is a reference by the 
Second Additional Sessions Judge of 
Hyderabad the occasion for which has 
arisen in the following way: One Mst, 
Suleh filed 8 complaint in the Court of the 
Resident Magistrate, Tando Muhammad 
Khan, against Seth Muhammad, opponent 
No. 2, complaining of an offence under 
s. 354, I. P. O. The Resident Magistrate 
dismissed the complaint of Mst. Suleh and 
acting under s. 476, Criminal P. O., filed a 
complaint against Mst. Suleh under s. 21], 
I. P.O. in the Gourt of the Sub-Divisional 
Magistrate, Tando Muhammad Khan. On 
an application made by Seth Muhammad, 
opponent No, 2, the Sub-Divisional Magis» 
trate made an order making the present 
applicants, Mir Fateh Muhammad and 
Allahvarayo co-accused along with Mst. 
Suleh in the case under s. 211, I P. O, 
Against this order of the learned Sub- 
Divisional Magistrate the applicants pre- 
ferred an application in revision to the 
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Sessioas Court of Hyderabad. At the hear 
ing of the application, the learned Second 
Additional Sessions Judge set out as the 
pointfor determination the question whether 
the order of the Sub-Divisional Magistrate 
of Tando Muhammad Khan, joining the 
applicants as co-accused in the case under 
s. 211,1.P. O., with Mst. Saleh was “just 
and proper.” Being of the opinion that 16 
wasnot, he has made this reference to us 
stating : 

“I haveno powers to set aside this order, I there- 
fore reportthis case to the Court of the Honourable 
the Judicial Oommissioner under s. 488, Orimi- 
nal P. ©., to set aside the order passed by the 
learned Sub-Divisional Magistrate, Tando Muham- 
mad Khan.” . 

The recommendation of the learned Second 
Additional Seasions Judge is based on the 
case in Ram Bilas v. Lachmit Narain (1). 
The case is no doubtin point, The facts are 
thus set out in the judgment of Stuart, J. 

“The point raised in this application is as follows; 
A certain Rameshar Das swore tothe contents of an 
affidavit in the Court of the District Judge of Oawn- 
pore in support of an application for transfer of a 
civil suit, The other side applied for sanction to 
prosecute Rameshar Dae for having sworn false alle- 
gations in that affidavit. The District J udge refused. 
this sanction but the High Court granted it. Rameshar 
Das is under trial in respect of the matter, In con- 
nection with the trial Lachi Narain has instituted 
criminal proceedings against Ram Bilas, the em- 
ployer of Raméshar Das, on the ground that Ram 
Biles abetted the commission of the offence committ- 
ed by Rameshar Das. The Joint Magistrate has taken 
cognizance of the case as against Ram Bilas, holding 
that s. 195, Criminal P. O. has no application to the 
case,” ; 

The judgment of the learned Judge 18 
brief and may be set outin some detail. He 


states : 

“Ithas been held by this Court, amongst others, 
that when an offence described in s. 463, or ss. 471, 
475 and 476, I. P. O., has been committed by & person 
who is nota party to any proceedings or given evl- 
dence in such proceeding, the provisions of s. 195 
have no operation.... But the provisions of s. 195, 
cl, (b) differ materially from the provisions of the 
same section, cl. (e). 

“Tt is true that s. 195 (3) applies to both, but as 
Iread the authorities on s. 195 (c), no question of 
abetment ever arose in the recorded cases when the 
accused person was not a party to the proceedings in 
the Oourt. It was not in those cases necessary to 
discuss whether the offence charged was a substantive 
offence or the abetment of a substantive offence. 
the person accused was not a party to the proceedings 
in Court, the provisions of a. 195 (e) would certainly 
not be applicable, as those provisions refer only to 
charges against the parties to the proceedings, and no 
sanction would be necessary. But in the case of offence 
to which reference ismade in s. 195, cl. (b), I consider 
that a Court taking cognizance of such an offence 
when that offencehas beencommitted in, or in rela- 
tion to any proceeding in any Oourt, or & Court taking 
cognizance of a criminal conspiracy to commit such 
an offence or of abetment or attempt to commit such 


(1) 45 A 140; 71 Ind. Cas. 684; AI R 1923 All. 
84 94 Or. L J 220; 20 AL J 904. 
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an offence, cannot do so unless sanction has been 
given not only to the factum but to cover the case of 
each person who is charged with having committed 
it.” 


This is a judgment ofa single Judge of 
the Allahabad High Oourt, The judgment 
is brief and the learned Judge has nob 
specifically referred to ang authority, in 
support of his view. With all respect, how- 
éver, to the learned Judge who decided 
this case we are not prepared to accept this 
decision asa Correct exposition of law. As 
far as we have been able to see, there 
bas been no decision of cur High Court on 
the point involved in this revisional appli- 
cation, andit would be as well therefore to 
set out in some detail the reasons which 
have induced us to differ from tle view 
expressed by the learned Judge who de- 
cided the case in Ram Bilas v. Lachmi 
Narain (1). Under the Oriminal P, O. ‘the 
conditions requisite for intlation of proe 
ceedings’ in a Oriminal Court are set out in 
8. 180. Under ci. (a) of subes, (1) of s., 140 
a Magistrate is empowered inter alia to take 
cognizance of an offence upon receiving a 
complaint of facts which constitute such 
Offence. ‘Complaint’ is defined in 8, 4 (h), 
Criminal P, O, thus: 

* ‘Complaint’ means the allegation madoorally or 
inwriting toa Magistrate, with avyiew to his tak- 
ing action under this Code, that some person, whe- 
ther known or unknown, hascommitted an offence 
` but it does not include the report of a Police officer.” 

The word ‘offence’ is defined in s. 4 (o) 
of the Code thus: “ ‘Offence’ means any 
act or omissicn made punishable by any law 
for the time being in force." Reading there- 
fore s. 190, sulrs. (1), cl. (a) with the de- 
finitions of the words ‘complaint’ and 
“offence” it is clear that it is not a condi- 
tion requisite: for the initiation of proceed- 
ings in a Oriminal Court that there should 
necessarily be a person named as the offen- 
der. The Magistrates mentioned in s. 180, 
subss, (1) are empowered to take cognizance 
of an offence whether or not the complaint 
before them charges any particular individe 
ual or individuals with having committed 
the offence. In the Full Bench case in 
Mehrab v Emperor (2), it has been held that 
5, 180 "does not empower Magistrates to deal 
“wtih offenders but to take cognizance of 
Ofiences,’ In the judgment of Raymond, 
A.J. O. at p. 156* it is stated : 

“Now itis important to observe that under s. 190, 


Oriminal P. O., a Magistrate takes cognizance of an 
offence and not of the offender." 


To this general power with which Magis- 


(2) 17 S L R 150; £3 Ind, Cas. 885; A I R 1924 Sind 
71; 26 Or. L J 182. 
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trates are invested to take cognizance of 
offences under s. 190 (1) ʻa) Criminal P. 0., 
the Legislature has provided certain excep= 
tions and ss. 195 to 199, Criminal P. O., 
contain some of these exceptions. In all the 
cases covered by these sections, it is pro- 
vided that no Court shall take ‘cognizance 
of the offeoces mentioned therein except 
upon conditions specified in the sections. 
Confining our attention fos. 195, Oriminal 
P. O., this section bars a Court from taking 
cognizance of certain offences specified 
in cis. (a), (b) and (c) of swbes. (1) and from 
taking cognizance of criminal conspiracies 
to commit such offences, of abetment of 
such offences and attempts to commit them 
unless the conditions specified in these same 
clauses are fulfilled and thee bar thus 
removed. Under cl. (b) if any of the 
offences there enumerated has been com- 
mitted inor in relation to any proceeding 
in any Court the complaint in writing of that 
Court or of some other Court to which such 
Oourt is subordinate is essential for the 
removal of the bar. The words “offence” 
and “complaint” are used in cl. (b) of 
sub-s. (1) of the section and there is no 
reason to assume that these words are 
used in any sense cther than that contained 
in the definitions ins. 4 (0), and s. 4 (h), 
Criminal P. C, 

The procedure for the removal of the bar 
is provided by s. 476, Oriminal P, O., and 
s.476 is so worded as to make it clear that 
ihe procedure therein provided is in» 
tended to deal primarily with offences, but 
with offenders also if they are known and 
available. Section 476, Criminal P. C, has no 
reference to jurisdiction. If then in respect 
of one of the offences enumerated in s. 195 
(1) (6) ecmmitted in or in relation to 
any proceeding in any Court that Court 
or some Court to which that Gourt is 
subordinate has proceeded under s, 476 and 
filed a complaint, the bar under s. 195 is 
removed; the Magistrate before whom the 
complaint is lodged takes cognizance of the 
offence under s, 180 (1) (a) and thereafter 
to inquire into the complaint 
and to deal with it according to law, 
using for this purpose all the powers vested 
in him” by the COriminal P. ©, If an 
offender is named in the complaint the 
Magistrate will proceed against him. If, on 
inquiring into the complaint, other persons 
appear to be involved therein by the evi- 


dence recorded by the Magistrate, he is 


entitled to proceed against those others 
under the powers conferred upon him by 
s, 190 (1); (a) as has been held in Dedar 
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Bakhsh v. Syamapada (3) and Mehrab 
v. Emperor (2) remarks at pp. 157 and 
158* by Raymond, A. J. C., and by the 
Criminal P. O. generally, and s. 195 
(1) (b) cannot possibly bar him from 
doing so, In fact s. 195 (1) (b) ceases to 
have any application the moment a Magis- 
trate takes cognizance of ons of the 
offences enumerated therein after the 
removal of the bar imposed by the section. 
It does not appear to us that Stuart, J., 
had these principles clearly before his mind 
when he stated in his judgment in Ram 
Bilas v. Lachmi Narain (1): 

“I consider that a Court taking cognizance of 
such an offence when that offence has been com- 
mitted in or in relation to any proceeding in any 
Court or a Oourt taking cognizance ofa criminal 
conspiracy to*commit such an offence or of abet- 
ment or attempt to commit such an offence can- 
not do so unless sanction has been given not only 
to the factum but to cover the case of each per- 
son who is charged with having committed it.” 


Applying the principles we have set out 
above to the case before us, itis clear thatthe 
offence which íst. Suleh is alleged to have 
committed was one which fell under s. 195 (1) 
(b), Criminal P. O., and that the Sub-Divi- 
sional Magistrate of Tando Muhammad 
Khan had no jurisdiction to take cognizance 
of that offence unless the bar imposed by 
' g, 195 (1) (b) had been removed. The bar was 
removed by the complaint by the Resident 
Magistrate against Mst. Suleh under the 
provisions of s. 476, Criminal P. O, The 
bar being removed there was nothing to 
prevent the Sub-Divisional Magistrate of 
Tando Muhammad Khan from taking action 
against any person who on the evidence 
before him was shown to be connected 
with the commission of the alleged offence. 
The conclusion we have arrived at in this 
matter is fortified by authoriry. In Nitai 
Charan v. Kshettra Nath (4) a Bench of the 
Calcutta High Court held that 
“a Magistrate who has legally taken cognizance of 
an Offence under e. 476, Criminal P. O., has juris- 
diction to proceed against any one who may be 


proved by the evidence to be concerned in that 
offence,” 


This was a case falling unders. 195 (1) (b), 
Criminal P. O. The expression ‘taken cogniz- 
ance of an offence under s. 476, Criminal 
P.O. is somewhat inaccurate, What the 
learned Judge cbviously means is “taken 
cognizance of an offence on a complaint 
under s. 476, Oriminal P. 0.” To the 


(3) 410 1013; 24 Ind. Ons, 954; AI R1914 Cal. 
801; 15 Or. L J 546;18 O W N 921, 

(4) 63 O 819; 162 Ind. Oas. 102; AI R1936 Oal, 
147; (1936) Or. Cas. 289; 37 Cr. LJ 521; 400 W N 
573; 8 RO 562, 
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same effect is the decision in Jugeshwar 
Singh v, Emperor (5) a case falling under 
s. 195 (1) (6), Criminal P. O., where a 
Bench of the Patna High Court held 
that: 

“The intention of the Legislature appears to be 
to prevent innocent persons being put on trial at 
the instance of persons likely to be moved by motives 
of revenge and not to protect guilty persons from 
the penalty of their crimes. When cognizance 
has been taken of an offence, the inquiry will pro- 
ceed against all the persons whom the evidence 
shows to have been concerned in it; provided that 
the Court making the. complaint and naming some 
persons therein has notexpressly considered, and 
decided in the negative, the question whether other 
persons should also be prosecuted on the same facts.” 


It is to be observed however that in the 
reservation which the Patna High Court 
makes in favour of persons whose case 
has been expressly considered by a Court 
in proceedings under s. 476, Criminal P. 
O., and decided in the negative, the decision 
of the Patna High Court differs from that 
of the Calcutta High Oourt. The decision 
of the learned Judges of the Calcutta High 
Court on this point was based largely on 
the decision of a Full Bench of the Oalcutta 
High Oourt in Essan Chunder. Dutt v. 
Baboo Prannath Chowdhry (6) which is a 
decision of Sir Barnes Peacock, C. J., and two 
other Judges under the corresponding s. 17] 
of Act XXV of 1861, and on the case reported 
in Girdhari Lal v. Emperor (7), In com- 
ing toour decision we have of set purpose 
avoided all reference to cl. (c) of subss, (1) 
ofs. 195, Criminal P, O., because we feel 
that entirely different considerations arise 
in connection with this sub-section, and 
because a perusal of a number of cases 
falling under sub-cl, (c) of s. 195 (1) has 
illustrated tous the confusion that arises 
when sub-cls. (b) and (c) of s. 195 (1) are 
not dealt with separately and independent 
of each other. We consider the wording of 
8.195 (1) (b) to be clear and unambiguous 
and in these circumstances it is unnecese 
sary to go outside the wording of this seg- 
tion to interpret its meaning and implica- 
tions. In Narayana Swami v. Emperor (8) 
Lord Atkins has stated referring tos, 162, 


(5) 15 Pat, 26; 164 Ind. Oas. 86; A IR 1936 Pat. 
316; (1936) Or, Cas. 535; 37 Or. L J 893; 17PL T 
234; 2 BK 702; 9RP 84, 

(6) (1863) W RE B 71; 2 Hay. 236. 

(7) 21 O WN 90; 42Ind, Cas.133; AIR 1917 
Oal. 121; 18 Or. L J 901, 

(8) I L R (1939) Pat. 234; 180 Ind. Cas. LAIR 
1939 P C 47; 1939 O L R 134; (1939) M W-N 185; 
40 Cr. L J 364; 11 R P O16866; 1939 OW N 282; 
20 P L T 265; 49 L W 349; 430 W N 473; (1939) 
A L J 298; 41 Bom. LR 428; 41 P L GR 272; 69 © 
L J 273; 5 B R 449; (1939) 1 M LJ 756; 66 I A 
66; (1939) Kar. (P O) 123 Sup. (P 0), 
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Criminal P. O.: 


“When the meaning of words is plain it is not 
the duty of the Court to busy themselves with 


supposed intentions.” 

On these grounds we hold that the 
learoed Sub-Divisional Magistrate of Tando 
Muhammad Khan had jurisdiction to take 
action against the applicants named in this 
reference and that this reference must be 
rejected, and we order accordingly. 

D. Reference rejected. 


a a 


LAHORE HIGH COURT 
First Appeal No. 25% of 1939 
March 19, 1940 
Skemp,J, 
JIYA LAL—DEFENDANT—ÅPPELLANT 
vETSUS 
Babu JANESHWAR DAS—PLAINTIFF AND 
OTHERS-—DEFEN DANTS—RESPONDENTS 

Punjab Relief of Indebtedness Act (VII of 1934), 
s8. 5, 6—Sections, if have effect of amendings. 2 
(3) (a), Usurious Loans Act, and whether apply 
to suits instituted afier commencement of Act, even 
though transaction is of year 1914 — Usurious Loans 
Act (X of 1918), s. 3—Test to see whether transaction 
ts fair or unfair. 

Section 6, Punjab Relief of Indebtedness Act, clearly 
meant to apply the amendment to s. 3, Usurious 
Loans Act, to allsuitsinstituted after the commence- 
ment of the former Act. The effect isthe same as if 
s. 2 (3), Usurious Loans Act, had been amended in 
s. 5,0f the Punjab Relief of Indebtedness Act. It 
cannot therefore be said that the Punjab Relief of 
Indebtedness Act, does notapply to suits instituted 
after its commencement even though the transaction 
is of the year 1914. 

The proper test to determine whether a bargain is 
fair or unfair is to take into consideration the 
circumstances as they existed at the time it was 
made. 


F, A. from the order of the District Judge, 
Hissar, dated October 3, 1939. 


Mr. F. C. Mittal, for the Appellant. 
Mr, Achhru Ram, for the Respondent 


(Plaintiff). 


Judgment.—This is a first appeal from 
an order, On July 28, 1914 Abdul Hakim 
mortgaged his fifth share in a larger hold- 
ing, (his share amounting to 28 bighas, 16 
biswas) to the father of the present appellant 
for Rs. 797. According to the terms of the 
mortgage-deed, the mortgage was with pos» 
cession and the profits onthe land were to 
be deemed equal to the interest on Rs. 500 
out of the amount secured. On the balance 
i. e. on Rs. 297 simple interest was to be 
paid at one per cent, per mensem. [his 
arrangement remained in force until April 
1937, when Babu Janeshwar Dass, a Maha- 
jan of Hansi town and a practising lawyer, 
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bought the equity of redemption from the 
heirs of Abdul Hakim for a thousand rupees. 
On May 4, 1937 he sued for redemption: 
joining as defendants both the mortgagors 
and the mortgagees. After setting forth: 
the facts narrated above, he pleaded that 
interest was excessive, that the transaction: 
was unconscionable and that the mortgagee 
had received larger profits than the law 
now in force allowed. It was mentioned 
in the plaint that part of the property mort- 
gaged had been acquired by Govt. and that 
a sum of Rs, 224-15:0 was*in deposit with 
the Collector, It is admitted that this 
sum has since been paid to the mortgagees. 
and that a credit should be given to it in 
the account, 

On the points now material the learned 
Subordinate Judge held that the suit was: 
governed by the Usurious Loans Act, 1918, 
as amended by ss. 5 and 6, Punjab Relief 
of Indebtedness Act, 1934. He further held 
that the bargain was not unconscionable 
and that interest was not excessive ; it was. 
necessary to look at the transaction in the 
light of the circumstances prevailing at 
the time it was made, He granted the 
plaintiff a decree for redemption on pay- 
ment of the amount secured, namely 
Rs. 797 minus tRs, 224-15-0-Rs. 572-1-0, 
Both parties appealed to the learned Dis- 
trict Judge who agreed that the suit was. 
governed by ss.) and 6, Punjab Relief of 
Indebtedness Act, but held that it was 
necessary to resopen the accounts and 
examine them carefully and then detere 
mine whether the interest had been exces- 
siye. He remanded the case for this. 
purpose, The mortgagee has appealed 
through Mr. Faqir Chand Mital, while the 
plaintif Babu Janeshwar Dars has been 
represented before me by Mr. Achhru 
Ram. Mr. Faqir Chand Mital’s fret point 
is that the Punjab Relief of Indebtedness. 
Act does not apply to the transaction in 
question. The Usurious Loans Act was 
passed in 1918 and s.2 (3) of that Act runs: 

“ ‘Suit to which this Act applies’ means any suit,. 
(a) for the recovery of a loan made after the com- 
mencement ofthis Act ; or(b) for the enforcement of. 
any security taken, on any agreement, whether by way 
of settlement of account or otherwise, made after the- 
commencement of this Act in respect of any loan 
ma either before or after the commencement of this. 

CL. 

Section 3, Usurious Loans Act, laid down 
ihe conditions on which the Court might 
re-open a transaction. The Punjab Relief 
of Indebtedness Act, 1934, which came into 
force on April 19, 1935, amerded s. 3, Usu- 
rious Loans Act. The amended section now 
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provides : 


“Notwithstanding anything in the Usury Laws Re- 
peal Act, 1855, where in any suit to which this Act 
applies whether heard ex parte or otherwise, the 
Court hasreason to believe, (a)that the interest is 
excessive; or (b) that the transaction was, as between 
the parties thereto, substantially unfair, the Court 
shall exercise.” 


powers of reopening the transaction. Sec- 
, tion 6 of the Act provides : 


“The provisions of this part of the Act shall apply 
to all suits pending on or instituted after the com- 
mencement of this Act,” 


“This part of the Act” is Part III and 
consists of ss. 5 and 6, Amending Act. Mr 
Fagir Chand Mital’s point is that s. 2 
(3), Usurious Loans Act, has not been 
amended and still runs as quoted above i. 
e., ‘a suit for the recovery of a loan made 
after the commencement of this Act.” The 
mortgage in question was entered into in 
the year 1914. The Usurious Loans Act 
came into force in 1918. Therefore he says 
the Punjab Relief of Indebtedness Act does 
not apply because s. 6 does not deletes. 2 
(3) (a), Usurious Loans Act. In my opinion, 
this argument is not well founded. In 
agreement with the Courts below and with 
Mr. Achhru Ram I think that s. 6, Punjab 
Relief of Indebtedness Act, clearly meant 
to apply the amendment tos. 3 toall suits 
instituted after the commencement of the 
former Act. The effect is the same as if 
s. 2 (3), Usurious Loans Act, had been 
amended in s. 5, Amending Act. 

The next point is whether the learned 
District Judge was right in remanding the 
case to take accounts. In order to succeed 
the plaintiff has to prove under the law as 
amended that the interest is excessive or 
that the transaction was substantially 
unfair.. The question is whether to look at 
the transaction as the parties did when they 
entered into the contract or whether to 
examine it in the light of everything which 
has happened since. It is understood that 
a factory has been built on part of the land 
in question, increasing the profits. I think 
that the proper test to determine whether 
a bargain is fair or unfair is to take into 
consideration the circumstances as they 
existed at the time it was made. ‘The cone 
tract provided that the rents of the land 
should be equal to the interest on Rs. 500 
and thatthe balance of Rs. 297 should bear 
interest at 12 per cent. per annum. The 
rate of 12 per cant. per annum is specifically 
permitted by the Usurious Loans Act and 
is probably a guide tothe whole transaction; 
for, it is not likely that the estimated return 
on Rs, 500 would differ materially from the 
agreed rate on Rs. 297, The learned Sub- 
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ordinate Judge has pointed out that for the 
first four or five years after the bargain 
the profits où the land amounted to about 12 
per cent. His judgment says Rs. 63-12-0 
per annum. Counsel says the correct figure 
was Rs. 58-12-9 per annum, whereas 12 per 
cent. on Rs. 500 would be Rs. 60 per anunum, 
Iam therefore of opinion that the plaintiff 
is not entitled to have the whole accounts 
examined since the mortgage of 1914 and 
accept this appeal with costs, setting aside 
the order of the District Judge and rese 
toring that of the Subordinate Judge, 
The learned Subordinate Judge re-open- 
ed the transaction to this extent that 
he disallowed all interest on the sum of 
Rs. 297 a point notattacked before me, 
D. Appeal accepted. 





NAGPUR HIGH COURT 
Criminal Appeal No. 117 of 1939 
November 30, 1939 

NıyYoGi, d. 
DINANATH AND oTHERS—APPELLANTS 
versus 


EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898), ss. 161, 
162, 157—Detention of suspect by Police during 
the whole period. of investigation without arrest, 
whether amounts to wrongful confinement — Penal 
Code (Act XLV of 1880), s.330—Torture applied 
to suspects to extort information at the orders of 
Police Officers, when suspects are in their custody 
—Police Officers punishable under s. 330—Crimi- 
mal Procedure Code (Act V of 1898), ss. 164, 364— 
Enquiry under Regulation 737 by Magistrate— 
Statement under s. 164—When can be used against 
persons making them. i 

The words “any person” occurring in s. 181, 
Criminal P. O., which must be read in conjunction 
with s. 162, Oriminal P. O. include any person 
who may subsequently be accused of the crime. 
The Police Officers are fully authorised to require 
the personal attendance of the suspects during the 
investigation. The absence of an order in writing. 
as required by s. 160, Oriminal P. O. is no doubt. 
an irregularity. It would certainly justify the- 
failure or refusel of the suspects to obey the order 
but it can have no effect when the irregularity is. 
waived by them. There can be no question that 
the investigating officers are entitled to summon 
the suspects no less than others supposed to be 
acquainted with the facts of the case. But 
detention of persons suspected of crime by Police 
in a specified place for the purpose of investigation 
would amount to an offence of wrongful confinement, 
When the suspect's examination is over, he must 
either be arrested or allowed to depart. Informal 
detention without arrest is illegal and amounts to 
wrongful confinement, in however technical sense 
it may be. 180 Ind, Oae. 1 (l), relied on. [p. 594, 
cols. 1 & 2; p. 595, col. 1.] 

When the restraint isimposed by a will or power 
exterior to one’s own, that restraint is unlawful. 
Bird v. Jones (3), [{p. 595, col. 1] i 

Where the corporeal violence is applied by others 
to the suspects under the orders of the Oircle 
Inspector with the full concurrence of the Sub- 
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Inspector, in their very presence, the Sub- 
Inspector is in point of law, as much responsible 
for the violence as the Qircle Inspector since as a 
Police Officer he is under a legal duty to prevent 
the infliction of torture on those who are in their 
custody, and his failure to discharge that duty 
makes him a party to the crime. A Policeman who 
stands by, acquiescing in an assault on a prisoner 
‘committed by another Policeman forthe purpose 
of extorting confession or information leading to 
the detection of the crime is guilty ofthe offence 
punishable under s. 330 J, P. O. The maxim 
“Respondent Superior” has no application in such a 
.case. Queen Empress v. Latifkhan (4), relied on. 
Tp. 592, col. 2.] 

The facts thatin torturing the suspects, the 

. Police acted in good faith and that they were 
inspired by the admirable motive of diecovering 
the truth cannot be of any avail; theend cannot 
justify the means. That doctrine, which is of 
doubtful validity even in the abstract region of 
moral philosophy, is totally rejected in the sphere 
of law. Law does not tolerate the achievement of 
a lawful purpose by unlawful means, 4. e. those 
which it positively prohibits, The defence of good 
faith is expressly excluded bys. 79 IL. P.O. in 
regard toa mistake on a point oflaw. That the 
Police, in the strenuous task of investigation, do, in 
exceptional cases succumb to the momentary 
temptation of employing coercive methods, may 
well be set down to innate human frailty but it 
must not be overlooked that it is to restrain such 
impulses that s. 330 I, P. C. came to be enacted. 
That section ismanifestly directed against Police 
‘Officers who, while engaged in the detection of 
crimes, are prone to subordinate their detective 
skill to the alluring but treacherous means of 
torturing the suspects to extract clues to guide 
their course of investigation. {[{p. 599, cols. 1 & 2.} 

Inquiry under Regulation 737, should be con- 
ducted by a Police Officer and not by Magistrate. The 
Magistrate however would not cease to bea Magis- 
trate because he is doing the work of a Police Officer 
. conducting an inquiry under Regulation 737 under the 
orders of the District Magistrate as the head of the 
Police. Where during the enquiry he exercises 
‘the powers of a Magistrate and administers oath the 
‘statements made by the suspects must be deemed to 
‘have been recorded under s. 164, Criminal P. O. 
Such statements cannot be used against the accused 
-unless they had been formally recorded as con- 
fessions under s. 164 read with s. 364 of the 
‘Criminal P, O. 166 Ind. Oas. 793 (5), relied on. [p. 
528, sol, 2.] 

Appeal from the order of the Court of 
the Additional Sessions Judge, Raipur, 
-dated April 27, 1939, 

Messrs. T. J. Kedar and J, Sen (M.Y. 
-Sharif for No. 2 alone), forthe Appel- 
ants, 

Mr. W. R. Puranik, Advocate-General, 
-for the Crown, 


Judgment.-~ Fourteen persons including 
the appellants Dinanath, Syed Shabir 
Hussain, Agardas and Chamru were tried 
in the Court of the Additional Sessions 
-Judge, Raipur, on the charges of wrongful 
confinement of and causing grievous hurt 
to Hatau and his sons Gopal and Mudwa, 
-the first named two persons on the addi- 
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tional charges of abetment of these offences. 
Ten of them were acquitted, and the first 
named two persons were found guilty of 
these offences punishable under ss, 330 and 
330/109 and s. 348, I. P. ©. and the “last 
named two were convicted of the offences 
punishable under s. 330, I. P. O. Dinas 
nath was sentenced to one year's rigorous 
imprisonment with a fine of Rs. 100 and 
to six months’ rigorous imprisonment for 
causing simple hurt to Hatau and Gopal 
and Mudwa together respectively and 
further to six months’ rigorous imprison- 
ment for the offence of" wrongful confines 
ment of all the three individuals. Shabir 
Hussain was sentenced similarly to three 
terms of rigorous imprisonment of six 
months each. The sentences were directed 
to run concurrently in each cage. Agardas 
and Chamru were each sentenced to two 
terms of six months for each of the offences 
of causing hurt to Hatau and to Gopal 
and Mudwa together, sentences being order- 
ed to run concurrently. 

Dinanath was the Circle Inspector at 
Baloda Bazar and Shabir Hussain was Sub- 
Inspector at Bilaigarh Station House. 
Agardas and Ohamru were Kotwars of 
Sendras and Jhumka respectively. Some 
time prior to June 1938, it was known 
that several cases of house breaking oce 
curred at Mouza Silyari in Sarangarh and 
other places within the limits of the Bilaigarh 
Station House. As they remained undetect- 
ed the Oircle Inspector and the Sub- 
Inspector undertook vigorous investigation, 
probably under pressure from higher 
authorities, of several crimes which will 
be particularised in the sequel when neces- 
sary. These two officers accompanied by 
a number of constables and Kotwars arrived 
at Mouza Jhumka and stayed at the house 
of the malguzar, Bahoransao. On Wednes- 
day June 1, 1938 at 9 a. m.. they conducted 
searches in the houses of Hatau and his 
four sons Gopal, Mudwa, Ramdas and 
Ramcharan and seized some property from- 
their houses and some ornaments from the 
persons of their female-folk and children. 
All these persons, and one Katik and the 
three informers named Sonu, Serha and 
Dhirasai were taken to the malguzar's 
bada for the record of their statements. 
It is alleged that all of them were kept 
confined in the bada from June 1, 
1988 to June 6, 1938 during which 
period Hatau and his two sons Gopal 
and Mudwa were, on June 1 and 2, 
subjected to violence in the form of 
trampling upon their thighs and branding 
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them with fire bricks with a view to extort 
confession or such other information as 
would lead tothe detection of the crimes, 
The allegation is that while the Kotwars 
Pinned each of the three suspects to the 
ground, the Cirele Inspector trampled upon 
their thighs and branded them. The lower 
court has negatived the allegation of the 
branding of Gopal and Mudwa. Upon 
this appeal the points for determination 
which arise for consideration are (1) whether 
these tbree individuals were wrongfully 
confined in the* malguzar’s bada between 
June 1, and June 6, (2) whether they 
were subjected to maltreatment on June 1 
and 2, 1938 as described by the pro- 
secution. 

The adotitted facts are that Hatau, Gopal 
and Mudwa, who will be referred to herein 
as suspects, as well as the informers Sonu, 
Sarha and Dhiraai were arrested at Jhumka 
at 5 P. M, on June 6, on the accusation 
of having committed house-breaking at 
villages Jamdarrha, Sarsiwa and Deoraha, 
They were all despatched to Baloda Bazar 
for being produced before the Tahsildar 
(exercising Magisterial powers) on the 
morning of June7. It appears that Hatau 
and his sons were sent ina body and they 
had to pass through Bilaigarh, Pooni, Matia 
Katgi and Kasdol halting at these places, 
They arrived at Baloda Bazar on June 10, 
and were produced before the Tahsildar 
for a remand up to June 21, 1938. The re- 
mand was granted and they were kept 
confined in the lock-up. On June 11, when 
that officer left his Court to return to his 
home, his attention was attracted by the 
shouts of some of the suspects complaining 
of torture by the Police. He had Hatau, 
Gopal and Mudwa taken out of the lock- 
up and on examination of their bodies 
he observed marks of violence. He forth- 
with sent a note to the A. M. O. Dr, 
Shetty who examined them on the following 
. day and found injuries. Hatau was ad- 
mitted as an indoor patient as his condi- 
tion appeared to call for special attention. 
On June 19, it assumed such gravity that 
Hatau had to be removed to the Victoria 
Silver Jubilee Hospital at Raipur where he 
eventually expired on June 21, 1938. The 
post mortem examination was made by Dr. 
Abraham, the Civil Surgeon, Raipur. 

On the orders of the District Magistrate, 
Raipur Mr. D. Y. Askhedkar 8, D. M, held 
a preliminary enquiry into the matter and 
found that the injuries found by Dr. Shetty 
had been caused to them while they were 
under the control of the Police during the 
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investigation from June 1, 1938 to June 
7, 1938. This criminal proceeding owes its 
inception to the formal complaint lodged 
by that officer, 

The question which calls for considera- 
tion is whether Hatau and his two sons 
were kept confined in the malguzar's bada 
from June 1, to June 6, oa which they 
were arrested. Gopal (P. W, No, 1), Katik 
(P. W. No. 13), Dhirsai (P. W. No. 15), 
Mudwa (P. W. No. 16), Ramdas (P. W, 
No. 17), Ramcharan (P. W. No. 18), Sonu 
(P. W. No. 48) and Barha (P. W. No. 49) 
affirm that they were made to stay in the 
malguzar's bada during the time that the 
investigation wasin progress and they were 
strictly guarded whenever they had to 
move out for purposes of nature. They 
are corroborated by their female relations, 
viz, Dhana (P. W. No. 3) wife of Mudwa, 
Mati (P. W. No. 4) daughter of Ramdas, 
Bundkuar (P. W. No. 11) wife of Gopal, 
and Mangli (P. W. No. 12) wife of 
Ramcharan, who agree in stating that 
Hatau and his sons were away from their 
houses staying in the bada during the 
whole period of the investigation, They 
are contradicted by Ramsingh patwari 
(P. W. No. 38), Mohanlal Sub-Inspector of 
Police, Basna (P. W. No. 39), Bahoransao 
(P. W. No. 42) and Jagmohan Singh (P. W. 
No. 45). Thus, there are three batches of 
witnesses, The first batch consists of 
persons who are all convicted in the cases 
of house-breaking and are consequently 
prone to lie against the Police Officers who 
brought their crimes to light and got them 
punished. Their relations werə naturally 
interested in them. These circumstances 
indeed dictate caution in weighing their 
evidence which would become trustworthy 
in so far as it receives confirmation by 
the circumstantial evidence. Among the 
last batch of witnesses Jagmohan singh 
(P. W. No, 45) who had been away from 
the village on Wednesday, that is June 1, 
was called the next morning to Bahoransao's 
bada while Hatau and his sons were 
being questioned. He admits that Hatau 
was in fever 8 days before his arrest 
and that admission invests his statement 
that he was moving about the village with 
doubt. Bahoransao (P. W. No. 42) and 
Ramsingh patwart (P. W. No. 33) had 
evidently been victims of housesbreaking 
and they would naturally be prejudiced 
against the criminals not to speak of their 
usually close association with the Police. 
Both Ramsingh (P. W. No. 38) and 
Bahoransao (P, W. No, 42) speak about 
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June 5, on which day they found Hatau 
and sons in the bada making their state- 
ments to the Police. It is urged that 
since the property was recovered from them 
and their ccnfessions had been recorded 
on June 2, there was no necessity to detain 
them apy longer. The answer is given by 
these witnesses who actually saw them 
making statements on the Sth. Why were 
they in the bada cn the 5th? The ex- 
planation is traceable in the Police diaries, 
which disclose that the investigation was 
not limited to the villages (Sarsiwa, Jam- 
darrha and Siliari) only but comprised 
others such as Muchkwalda, Deorah, 
Piperdola, Baladolah, Kusumkundra and 
Balcdi. In Ex. P-73 B, it is noted against 
date June 2, 1938 as follows: ‘Further 
enquiry is beirg made about other un- 
detected cases and property with these 
people, Halted at Jhumka.” Against date 
June 3, 1938, there is reference to Bala- 
dolah “Kban” case and itis noted ‘Further 
enquiry is being made to unearth the 
activities cf these. criminals of Jhumka.” 
On the 4th, it records information receive 
ed from Katik against Hatau, Gopal and 
Mudwa. On the 5th it recorde the informa- 
tion given by Ponbaru against them in 
regard io theft at Kusumkundra and 
Balodi. They were arrested on the 6th. It 
is clear that the investigaticn covered 
much wider ground than three villages 
and the Police suspicion was directed 
sgainst Hatau and his sons in connection 
with the thefts at other villages as well. 
That being so, it is highly improbable 
that they would be allowed to remain at 
large, It is unnecessary to pursue the 
enquiry into other diaries, At the cone 
clusicn of the diary Ex. P-40, even after 
the arrest of Gopal and Mudwa, it was 
noted that they were required in Crimes 
Nos. 35 and 51 of 1937. It has also to be 
borne in wind that they were all produced 
before the Magistrate for a remand up to 
June 2). That leaves no room for doubt 
that the investigation involving these 
persons was not complete on the day of 
their arrest and that confirms the evidence 
of the first two batches of witnesses who 
say that they were detained in the bada 
since they had been brought there. 

Now, the question is whether detention 
of these three individuals in a specified 
place for the purpose of investigation would 
amount to an offence of wrongful con- 
finement, There was a divergence of judicial 
opinion on the question whether s, 162, 
Criminal P. O., applied to a person suspect» 
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ed of having committed the crime. All 
doubt on the point was resolved by their 
Lordships of the Privy Council in 
Pakala Narayanaswami v. Emperor (1). It 
can no longer be disputed that the words 
“any person” occurring ins. 161, Criminal 
P. O., which must be read in conjunction 
with s. 102, Oriminal P. O., include any 
person who may subsequently be accused 
of the crime, The Police Officers were 
fully authorised to require the personal 
attendance of the suspects during the 
investigation. The absen¢e of an order in 
writing as required by s. 160, Oriminal 
P. O., was no doubt an irregularity. It 
would certainly have justified the failure 
or refusal of the suspects to obey the 
order but it can have no effect when the 
irregularity was waived by them. At all 
events it is too trivial to be taken into 
account. ‘There can be no question that 
the investigating officers were entitled to 
summon the suspects no less than others 
supposed to be acquainted with the facts 
of the case, 

The question is: were the Police legally 
empowered to detain the suspects during 
the whole period that the investigation 
lasted? It may in view of the amendment 
of s. 157, Criminal P. C., be conceded that 
it was not imperative on them to arrest 
them as soon as they seized some property 
from their houses and elicited ccnfessions 
from them. They had indeed a discre- 
tion in arresting them. This, however, 
does not fully answer the question, The 
Police were entitled to get the suspects at 
the place of investigation and also to record 
their statements under s. 162, Criminal P. 
C., and further to defer their arrest at 
their discretion; but does all this power by 
necessary implication, authorise the Police 
to detain the suspects? Abdul Karim v. 
Emperor (2) is relied on for the answer but 
that is an authority which could well have 
been cited for the Crown. In that case the 
suspect was orly taken to the Police Station 
in the course of an investigation that was 
being conducted by the Sub-Inspector and 
he was made to wait under a tree outside 
until the Sub-Inspector interviewed him. 


(1) AIR1939P C 47; 180 Ind. Oas. 1; 1933 O L R 
154; (1939; M W N 185; 40 Or. L J 364; 11 R P O 166; 
1939 O W N 282; 20 P L T 265; 49 L W 349; 430 W 
N 473; (1939) A L J 298; 41 Bom. L R 428; 4L PLR 
2712; 69 O L J 273; 5 B R 449; (1939 1 ML J 756; 
n a 234; 661 A 66; (1939) Kar. (P O)123 Sup. 
\ ° 

OA IR 1930 Oudh 505; 131 Ind. Cas, 74; 70 WN 
957; 32 Cr. L J 632; Ind, Rul. (198i) Oudh 186; (1930) 
Or, Oas. 1211. 
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The. learnsd Judge who decided the casa 
particularly remarked “there is not the 
slightest suggestion that any restraint was 
placed”, indicating what view he would 
have takenin that event. It is suggested 
that their presence atthe bada was indise 
pensable as they were required to be con- 
fronted with the statements made by others 
and identification of the seized articles, by 
keeping them aloof from disturbing factors. 
Some such view was forcefully advocated 
before the Police Commission (1903) on the 
plea of an unavoidable irregularity but it 
was totally rejected in unequivocal terms 
as being altogether improper and as con- 
stituting a serious breach of the law. It 
was pointed out that such abuses asinformal 
detention serve only to intensify the in- 
different and hostile attitude of the people. 
It is in accordance with this principle that 
para. 757 of s. 7 (examination of suspects) 
of the Polica Regulations 1937 explicitly 
provides: 

“When the suspect's examination is over, he must 


either be arrested or allowed to depart. Informal 
detention without arrest is prohibited.” 


It is urged that as they continued to stay 
in the bada in spite of their being left free 
to depart they must be deemed to have 
stayed there voluntarily. It is true that 
there was no physical impediment put in 
their way although there is evidence to in- 
dicate that they were being shadowed when- 
ever they went out for purposes of nature. 
The suspects were later-on proved to be 
criminals but their wickedness could not 
instill into them the knowledge of their 
own legal rights and endow them with the 
herve to protest against any irregularity. 
Regard being had to their stark ignorance, 
illiteracy and low station in life, it was 
mainfestly impossible for them to withstand 
the will of the Police Officers. It must there- 
fore be presumed thatifthey stayed in the 
bada, they did so in obedience to an express 
or implied order of the Police Officers (in the 
absence of a clear and convincing evidence 
that they were asked to go away after their 
examination). They therefore stayed there 
against their will. They submitted to the 
will of the Police Officers because they 
persuaded themselves that they must, That 
is no willingness, When the restraint is 
imposed by a will or power exterior to one's 
own, that restraint is unlawful; see Bird v. 
Jones (3). It must therefore be held that 
there was wrongful confinement, in however 
technical sense it may be, 

The cardinal question in the case now 
san (1881)7 Q B 742; 15 LJ Q B 839 Jur. 
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requires consideration. It cannot be gaine 
said that on June 11, 1938 at 5.30 pu, 
the suspects shouted to the T'shsildar that 
they had injuries ou their persons, That 
officer affirms as P. W. No, 50 that he had 
Observed the injuries. It was when the 
injuries confirmed their allegation as to 
their origin that hesent the note Ex. P-6 
to the Sub-Inspector Baloda Bazar to have 
them examined by the A. M. O. The 
Medical Officer Dr. Ohetty (P. W, No, 10) 
examined them on the morning of June 12, 
1938 at the hospital and noted the swel- 
lings on both the thighs of Hatau and marks 
of branding of his left wrist and the ankles 
as also ulcers and abrasions, On June 14, 
he examined Gopal and Mudwa and noted 
swellings on their thighs. These injuries are 
described in detailin his reports Exs. P-8, P-10 
and P-11. On June 12 Hatau was detained 
in the hospital and the rest were sent back 
to the lock-up (Hx. P-75) Hatau was an 
indoor patient at the Baloda Bazar hospital 
till 6.30 a. M., on June 18,1938 when he 
was removed to the Silver Jubilee Hospital 
at Raipur, Exhibit P-] bed-head ticket of 
the hospital and P-77 a, the A. M. O's 
minute book of the jail hospital show the 
Same injuries on Hatau. His condition was 
serious and he died on June 21, at2 p.m. 
Hatau’s injuries are further attested by the 
Inquest Report, Ex. P-5, and the post mortem 
report, Ex. P-36. That there were injuries 
on the bodies of Hatau and his sons is a 
fact which does not admit of any doubt. 
The question is: when were they caused ? 
To find an answer one has to trace back 
to the time when they were under the con- 
trol of the Police at Mouza Jhumka. The 
diary of the Station House Bilaigarh does 
not contain any reference to the ailment 
of Hatau. Even the entries in the diary 
of the Station House Baloda Bazar (Exs. P-17 
and P-18) relating to June 10, do not give 
any indication. Pakaloo (P. W. No. 41) an 
inmate of the lock-up at Baloda Bazar 
testifies that Hatau, Gopal and Mudwa had 
their thighs swollen and that Hatau could 
not speak properly. The pain in the 
hands and feet of the accused Hatau first 
finds mention in the entry made on June 14, 
1938 at 6 A. m. (Ex. P-19), Sheoprasad 
(P. W. No. 30) was the head constable whe 
admitted them in the lock-up at Baloda 
Bazar at about 3 p.m. He then fonnu 
the swellings of both the thighs of Hatau 
and his two sons and some marks on his 
left wrist and ankles, Nevertheless, no 
mention of these injuries occurs in Ex, P-17 
which relates to their admission into the 
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lock-up. Sbiamlal (P. W. No. 31) also 
testifies to the fact that Hatau had to be 
assisted while alighting from the lorry 
which brought the undertrials to Baloda 
Bazar, Itis pertinent to observe that Hatau 
was in the sixties while others were yet in 
the middle age and consequently the 
ailment of Hatau alone was reflected in 
his movements. His physical condition at 
all material times is alone calculated to 
give the clue io the solution of the problem. 
References to his condition found in the 
Police diaries or other evidence would there- 
fore be of greatimportance. So far ibis 
clear that Hatau was not in normal condi- 
tion on the 10th when he arrived at Baloda 
Bazar, That prima facie refutes the sug- 
geation made on behalf of the appellants that 
the injuries were produced after they enter- 
ed the lock-up. 

To come to Baloda Bazar they had to 
pass througb Bilaigarh, Pooni, Mata, Katgi, 
Kasdol and Dongardih. Dube (P. W. No. 10), 
Sub-Inspector, Kasdol, received no come 
plaints whatever from the undertrials, but 
Tasadduk Ali (P. W. No. 20), lorry driver, 
affirms that he was asked by a constable 
to carry a passenger right from the bank of 
the river off Dongardih as he was unable to 
walk. Mahtar (P. W. No. 28) was the man who 
drove the cart from Bileigarh to Dongardihin 
which the three suspects and one constable 
(Circle Inspector’s orderly) were seated and 
he left them at the bank of the river. This 
witness also states that Hatau had to be 
lifted out of the cart Bisahoo (P. W., No. 21) 
the Kotwar of Pooni, observed that ons of 
the three was unable to -walk while the 
other two were limping. Ramadhar (P. W, 
No, 34), head constable then under suspen= 
gion, unequivocally states that at Jhumka 
itself Hatau and his sons had their thighs 
swollen with a wound on Hatau’s left 
wrist, yet he admits he made no report 
about it, The witness returned to Bilaigarh 
at 9p. M., on June 7. It was he who escorted 
the undertrials from Bilaigarh. He found 
it was impcssible for Hatau to walk and 
a cart had to be engaged. This witness was 
an accused in a sister case and he could 
not have any interest in deposing to the 
prejudice of his superior officer. Jhara (P. 
W. No. 24,) Budhua (P. W. No. 26) and 
Bisahoo (P. W. No. 27) say that Hatau 
alone was seated in the cart while the others 
were on foot. They admit that Hatau was 
not sound and Bisahoo states that he was 
unable to walk. Itis impossible to enter- 
tain the suggestion that the injuries were 
caused in the course of the journey when 
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they were escorted by a number of Police 
constables including Bhagirathi the orderly 
peon of the Circle Inspector himself. 

If the injuries were found at Baloda Bazar 
right when the party alighted and also on 
the ‘way, it must necessarily follow that 
they had these injuries when they left 
Jhumka. That it was not all well at any 
rate with Hatau is countenanced by the 
Police diary itself (Ex. P-41 at pp. 212 
and 216). Inthe description of Hatau are 
found noted marks on the back of the left 
wrist and stomach whichsare attributed to 
rheumatism (Gathia-Bat) and for that reason 
he was permitted to go in his own buffalo 
cart. It is noted in the diary that the 
party arrived at Bilaigarh at 9 P. m„ and 
that they were admitted into*the lock-up 
after personal search but the injuries were 
not entered in it. The injuries are not 
mentioned at any Police Station on the way 
but this negative loses all its weight when 
it is borne in mind that the Oircle Inspector 
and the Sub-Inspector had already reached 
Bilaigarh before the undertrials and the 
Circle Inspector was at that place from 
2 P, M., on June 7, tol P. m. on June 11, after 
which he left for Kadgi en route to Kasdol, 

The foregoing review of the evidence 
leaves no room for doubt that Hatau, in any 
case, was not physically sound when he 
left Jhumka and continued to show signs 
of ailment up to the end of his journey, 
What was the cause of this trouble ? Gopal 
(P. W. No.1), Katik (P. W. No. 13), Dhirsai 
(P. W. No. 15), Mudwa (P. W. No. 16) Ram- 
das (P. W. No. 17), Ramcharan (P. W. No, 18), 
Sonu (P. W. No. 48) and Sarha (P. W. No. 49) 
affirm that the injuries to Hatau, Gopal and 
Mudwa were caused by the trampling and 
branding by the Oircle Inspector in the 
presence of the Sub-Inspector with the help 
of others including the other appel- 
lants. Their testimony is indeed as exag- 
gerated as it is interested. Each of them 
has been convicted of house-breaking at the 
instance of these Police Officers and is not 
likely to bear good will towards them. They 
are indeed confirmed criminals who would 
not shrink from perjury to avenge them- 
selves. This circumstance in deed dictates 
caution in accepting their word at face 
value but cannot wholly negativeit. The 
testimony of P. W. No. 17 (Ramdas) and 
Rameharan (P. W. No. 18) might well ba 
excluded from consideration as itis based 
on hearsay. There is some evidence on the 
record which tends to contradict the above 
testimony. ‘Bisahoo Kotwar (?. W. No. 22) 
reached Jhumka at night and he found 
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the Police Officers questioning the suspects. 
According to him Hatau and his sons were “in 
sixteen annas health” on Sunday (5th) and 
Monday (6th) and he observed no injury or 
swelling on them. Johan Teli (P. W. No, 29) 
did not see on Thursday (2nd June) any injury 
` orswelling on Hatau and his sons. Shayamlal 
constable (P. W. No. 33) on Thursday saw 
the Circle Inspecter questioning the suspects 
but he observed that they were walking 
“in bent position”, Ramsingh Patwari (P, 
W. No. 38) saw no injuries on them on 
June 5 and 6, and found even Hatau walk- 
ing normally. Mohanlal Sub-Inspsctor of 
Basna (P. W. No. 39) also happened to see 
Hatau walking with ease to Mudwa’s house 
on the 5th. Bahoransao (P, W. No, 42) saw 
them going ôn foot from Jhumka on June 7, 
on their way to Baloda Bazar, thus sug- 
gesting that Hatau was quite sound when 
he left his bada. He however has to admit 
that Hatau had to take the aid ofa stick 
while walking which he attributes to fever. 
Jagmohan Singh (P. W. No. 45) saw Hatau 
walking normally on Friday (June 3) but he 
suggests that he had fever for8 days before 
he was arrested. Ramadhar (P. W. No, 34), 
Head Constable under suspension, draws a 
red herring across this evidence by saying 
that on June 6, there was swelling on the 
thighs of all the three besides a wound on 
Hatau’s left wrist. Moreover, their testimony 
is contradicated by the entry in the Police 
diary (Ex. P-41) at least in respect of Hatau 
as it records that he, being unable to walk, 
had to be sent in a buffalo cart; on the 
other hand it lends assurance to the 
testimony of Dhana wife of Mudwa (P. W, 
No. 3), Bundkuar (P, W. No. 11) and Mst 
Mangli(P. W. No, 12) and the relatives of 
the suspects that all of them were sound in 
health when they were taken tothe bada. 
I do not see much force, as against this 
body of evidence, in the statement elicited 
from Mst. Mati (P. W. No. 4) in cross- 
examination that they were walking “in 
a bent position’ as it contradicts her 
own statement in the examination-in- 
chief that they were “in sixteen annas 
health.” Nor am I inclined to 
attach much weight to the discrepancy 
on the point whether Hatau and his sons 
or he alone left Jhumka in a cart. I have 
already referred to the reliable evidence 
(P, W. No, 28) to show that all of them 
went in a cart from Bilaigarh to Dongardih. 
There are indeed discrepencies in the evi- 
dence: of the suspects as to the time and 
other particulars, which standing alone 
might not inspire confidence; but throughout 
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the mass of other evidence there runs the 
one continuous, tangible and decisive cur- 
rent of truth in respect of Hatau’s disabled 
condition and that imparts the element of 
credibility to their statement regarding the 
origin of the injuries found on the bodies 
of allthe suspects at Beloda Bazar. Much 
argument is addressed on the basis of 
varying medical opinions of Dr. Shetty, 
Dr, Abraham and Major Kelly as to the 
nature and age of the injuries. There is 
nothing in the opinion of the first two that 
is incompatible with the statements of the 
victims of the maltreatment and others. 
Major Kelly (D. W. No, 1) delivered his 
opinion on the basis of Dr, Chetty’s report 
dated June 12, 1938, and had not the 
opportunity to examine the injuries firat 
hand, He thought that the age of the 
injuries on the thighs of Hatau might be 
1to5 days but he conceded that it was 
difficult to give the approximate unless he 
had examined them himself and added that 
in the case of a man of Hatau’s age and 
constitution the addition of 50 pr. o. on ths 
normal time would work out a probably 
correct estimate. He however definitely 
pronounced his opinion that the injuries 
found on the thighs of all the three suspects 
could be caused by trampling. 

The foregoing evidence clearly leads one 
to the conclusion that the injuries were 
caused at Jhumka and not in the course 
of the journey or at the destination. Were 
they caused in the bada or elsewhere at 
Jhumka? The suggestions made in favour 
of the latter hypothesis are that Hatan had 
fever, or was suffering from rheumatism or 
that there was a fight between him and 
his sons. Apart from the fact that they 
are divergent and somewhat contradictory 
in themselves they are too feabie to bear 
any scrutiny. Fever and rheumatism could 
not conceivably produce the number of 
injuries noted by Dr. Ohetty. Granting 
for the nounce that the injuries were sus- 
tained in a fight outside the bada one would 
expect to find their description in the 
Police diaries (Exs. P-40 and P-41) when 
they were arrested. Officers of the standing 
of the Circle Inspector and the Sub-Inspsc- 
tor could not have been ignorant of the 
provision in the Police Manual that “any 
marks, abrasions or injuries on the body 
of the person arrested should be carefully 
noted" (see Police Manual, p. 215, Edis 
tion 1931). The diary does contain a vague 
description of the injury on the left wrist 
and the general physical condition of Hatau 
with a hint that he waa suffering from 
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rheumatism. That shows that the Police 
Officers were quite alive to theduty imposed 
upon them by law, and yet they omitted 
to note the other injuries. This partial and 
vague description of the injuries coupled 
with the sly hint of his being suffering 
frcm rheumatism, so far from supporting 
the defence suggestion tends to favour the 
prosecution case especially contradicted, 
as it is, by the medical evidence. 

The theory. of concoction presumably 
under the inspiration of Mirza Abdul Hamid 
‘Beg who’ bore a grudge againet the Circle 
Inspector must be dismissed as untenable 
in the absence of any evidence. The 
delay in apprising the Tahsildar of their 
injuries up to the afternoon of June 11, 
is suggested as evidencing concoction. 
There is nothing to show that Hamid Beg 
had any hand in the shaping of the sus- 
pects’ conduct in the lock-up, The explan- 
_ ation of the delay is traceable in the 
evidence of Gopal (P. W. No.1) who says 
“T cried out, Hujur, my father will die” 
and of Ramdas (P. W. No. 17) who says 
“We all four brothers cried out that our 
father would not live.” It is significant 
to notice here that in the roznamcha dated 
June 11, 1938, (Ex. P-19) it is entered that 
at 6 A.M. the report was received that 
there was pain in the hands and feet of 
Hatau and that medicine had been sent 
for from the hospital. Perhaps as a con- 
sequence of the long and fatiguing journey, 
the old man developed symptoms serious. 
enough to alarm his sons and the head 
constable who was in charge of the lock-up 
felt constrained to make the above report, 
In the course of the day the sons must 
have made up their mind to disclose the 
truth to the Tahsildar if only to avert a 
disaster to the old man’s life. How miser- 
able Hatau’s condition was can well be 
gathered from the description of him con- 
tarna in Dr. Chetty’s report dated June 12, 
1938. 

Taking a cumulative view of the evi- 
dence as a whole, the conclusion is irresis- 
tible that the injuries found on the persons 
‘of Hatau, Gopal and Mudwa were caused 
‘in the malguzar's bada while they were 
under the control of the Police, notwith- 
‘standing certain discrepancies. exagger- 
ations and apparent contradictions. The 
allegations of repeated torture on successive 
days up totheir arrest and the description 
of the part played by Dinanath are illustr- 
ations of exaggerations which can well be 
- discredited. But underneath this froth 
- there lies the substance of truth. They 
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were subjected to maltreatment on the very 
day (June 1,) on which they were brought 
into the bada (the precise time is immaterial) 
as a consequence of which each of the 
sufferers made a full and frank confession 
on the next day (June 2) so as to enable 
the Circle Inspector to make his report to 
the D. S. P. (Ex. P-79-A) on June 3, in 
somewhat glowing terms: ‘“Sub-Inspector, 
Bilaigarh, and his staf and some Kotwars 
and a malguzar worked well with us in 
Deora Khan case for whose reward....” 
The corporeal violence* must have been 
directly applied by Agardas and Chamru 
and others under the orders of the Oircle 
Inspector with the full concurrence of the 
Sub-Inspector, probably in their very pre- 
sence. The Sub-Inspector wag, in point of 
law, a8 much responsible for the violence 
as the Oircle Inspector since as a Police 
Officer he was under a legal duty to prevent 
the infliction of torture on those who were 
in their custody, and his failure to discharge 
that duty makes him a party to the crime. 
As pointed out in Queen-Empress v. Latif 
Khan (4), a Policeman who stands by 
acquiescing in an assault on a prisoner 
committed by another Policeman for the 
purpose of extorting confession or informe 
ation leading to the detection of the crime 
is guilty of the offence punishable under 
s. 330, L. P.O. The maxim’ “Respondent 
Superior” has no application in such a 
case. 

I have eliminated from consideration care 
tain compromising admissions of fact made 
by the Police Officers in the course 
of the inquiry made by Mr. Askhedkar, 
S. D. M. It was not under s. 202, Oriminal 
P. O., or under s. 159, Oriminal P. O. It 
purported to be, as stated by the Magistrate 
himself in the witness-box, an inquiry 
under Regulation 737. Such an inquiry 
should have been conducted by a Police 
Officer. The Magistrate .however would 
not cease to be a Magistrate because he was 
doing the work of a Police Officer under the 
orders of the District Magistrate as the head 
of the Police. Indeed, he exercised the powers 
of a Magistrate as he administered oath to 
them, The statements made by them must be 
deemed to have been recorded under s. 164, 
Criminal P.C. In view of the exposition 
of the law made by their Lordships of the 
Privy Council in Nazir Ahmed v. Emperor 


(5) they could not be used against the 

(4) 20 B 394, 

(5) A I R 1936 P O 253; 166 Ind. Cas, 793; 38 Bom. 
L R 98; 17 P J.T 593; (1936) Cr. Oas. 752; 4tL W 
213; 1937 OL R 99; 9 R PO 174 (1); 38 P L R 802; 
38 Or. L J 415; 3 B R 322; 1937 A L R 200 (P 0). 
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accused persons unless they had been 
formally recorded as confessions under 
s. 164 read with s. 364 of the Criminal P. O. 
Referencs was made to authorities such ag 
Barindra Kumar Ghose v. Emperor (6), 
Emperor v. Banarsi (7), Golam Mohammad 
Khan v. Emperor (8), Abdullah v. Emperor 
(9), Queen-Empress Karigowda (10), Emperor 
v. Jehangir (11), Karu v. Emperor (12) and 
Sardar Miya v. Emperor (13), ia thea course 
of the debate at the bar but it is unnecessary 
to discuss them as. they do not lend any 
‘ assistance in the present case which is of 
an anomalous kind, 

It is true that the Oircle Inspector has a 
long record of meritorious ` service to his 
eredit, That record also shows that he did 
- not shrink feom taking drastic steps against 
his subordinates who resorted to such 
forbidden methods. That is indeed praise- 
worthy but it is not cogent enough to over- 
come the effect of the facts proved. 

The conclusion is fully established that 
Hatau and his sons were subjected to 
violence on June 1, 1938, and it is 
an admitted fact that they confessed on 
June 2, It is obvious that tha object was 
to extort confession or to extract ioform- 
ation leading to the datection of the series 
of reported crimes then under investigation. 

Nor can the appellants plead good faith, 
Itis true that they were inspired by the 
admirable motive of discovering the truth but 
the end cannot justify the means, That doc- 
trine, which is of doubtful validity even 
in the abstract region of moral philosophy, 
is totally rejected in the sphere of law. 
Law doas not tolerate the achievement of 
a lawful purpose by unlawful means, 2. e., 
those which it positively prohibits. The 
defence of good faith is expressly excluded 
by s. 79, I. P. O.,in regard toa mistake on 
a point of law. That the Police, in the 


(6) 37 O 467; 7 Ind. Cas. 359; 14 O W N 1114; 11 
Or. L J 453. 

(7)46 A 254; 77 Ind. Cas. 829; 22 A L J 144; 25 
Or. LJ 477; A I R192¢ All. 381; L R5 A 730r. 

(8) 4 Pat. 327; 88 Ind. Oas. 814; 26 Cr. L J 878; 
: r T 998; A I R 1925 Pat. 536; 3 Pat. L R 

75 Or. 

(9)14 L 290; 145 Ind. Oas, 467; 31 PL R612 AIR 
1936 Lah. 716; 6 R L 109; (1933) Or, Cas, 902; 34 Or, L 
J 1025 (2) (ŒF B). 

(10) 19 B 51. 

(11) A I R 1927 Bom. 501; 108Ind. Cas. 100; 29 
Bom. L R 998; 8 A I Or. R 324; 28 Or. LJ 


1012, 
(12) IL R (1937) Nag. 524; 168.Ind. Oas. 976; 20 N 
L J 103; 38 Or. L J 648 9 R N 285; AI R 1937 Nag. 


254. 
(13) I L R(1937) Nag. 416; 170 Ind. Oas. 868; 20 N 
7A 128; 10 R N83; 38 Or. L J 987; A I R1937 Nag. 
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strenuous task of investigation, do, in 
exceptional cases succumb to the momen- 
tary temptation of employing coercive 
methods, may well be sat down to innate 
human frailty but it must not be over- 
looked that it is to restrain such impulses 
that s. 330, I. P. C., came to be enacted. 
That section is manifestly directed against 
Police Officers who, while engaged in the 
dstection of crimes, are prone to subor- 
dinate their detective skill to the alluring 
but treacherous meane of torturing the 
suspects to extract clues to guide their 
course of investigation. The conviction i8 
proper and must bs affirmed. 

It may not be out of place to point out here 
that the law regards human life and limb, 
liberty and property, as sacred and that 


it seeks to protect these fundamental, if 


not natural, rights of every human being 
by providing penalties for their infringe- 
ment. The principle which the law seeks 
to uphold in regulating the relations bet- 
ween individuals operates also in favour 
of the individual in relation to State. The 
officers of the State, except in so far as 
they are invested with authority by posi- 
tive enactments or Rules and Regulations 
made thereunder, cannot encroach on and 
curtail those essentially human rights with- 
out inviting the vengeance of law. This 
principle is embodied in the various pro- 
visions contained in the criminal law and 
the Police regulations which are designed 
to ensure stringent control over the Police 
Officersengaged in the unquestionably 
arduous task of investigation of crimes. 
The infraction of these salutary provisions, 
proceeding either from temperamental 
harshness, or a desire to win the tributes 
of superior officers or to avoid censure 
for slackness can in no circumstances be 
excused. The form of criminal trial is not 
inquisitorial but accusatory. The inves- 
tigation must therefore be directed not to 
extract admissions from the suspect but 
to the discovery of evidence, and let the 
suspect explain, if it tends to prove his 
guilt, The investigating officers, in their 
own interest, would be well-advised to 
arrest the suspect as soon ag they are In 
possession of some relevant evidence and 
avoid informal detention whichis only a 
euphemism for confinement. 

As to the sentence, I see no reason to 
interfere. It is indeed a tragedy that these 
two Police Officers, particularly Dinanath, 
should have lapsed into this atrocious 
blunder, It cannot be overlooked that the 
law treats such blunders as crimes not 
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only because they involve liberty and 
safety of life and limb of the subjects 
but also because it engenders general 
contempt for the administration of law 
itself. The penalty awarded to those who 
find themselves in the situation of these 
two Police Officers serves as a deterrent. 
The sentences themselves are not unduly 
severe, 

The appeal is dismissed, The appellants 
will surrender to their bail and serve their 
respective sentences, 

D. Appeal dismissed. 
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MATRU MAL AND ANOTBER—PLAINTIFES— 
APPELLANTS 
versus 


MEHRI KUN WAR AND ANoTHER— 


DEFZNDANTS—RESPON DENTS 

Hindu Law — Reversioners — Suit for declaration 
that alienation by limited owner was invalid—If can 
be brought by nearest presumptive heir taking limited 
estate—Succession — Limited esiate—Wife, under 
husband's will becoming full owner—Her daughter on 
her death takes limited estate — Daughter's heirs— 
Wall—Testator giving full estate to wife—If can 
make gift over in favour of other person. 

As a general rule, a suit for a declaration that an 
alienation by a limited owner was invalid, must be 
brought by the presumptive reversionary heir—that 
is to say, by the person who would succeed if the 
widow were to die at that moment. The words 
‘reversionary heir’ do not mean only ‘reversionary 
heir to the full proprietary interest’, but include the 
female heir who would succeed immediately if the 
widow were todie at that moment. Therefore the 
general rule that the suit must be brought by the 
nearest presumptive heir, applies even where the 
nearest presumptive heir takes not a full proprietary 
interest but a limited estate. 113 Ind. Uas. 737 (4) 
and Rani Anand Kunwar v. The Court of Wards (7), 
relied on. [p. 601, col. 2.} 

[Case-law referred to.] 

Where under a will of the husband his wife 
becomes full owner of his property, the daughter on 
the death of her mother takes the estate as her 
stridhan heir. She becomes a limited owner. The 
daughter being a limited owner with only a life 
estate in the property to which she succeeded on her 
mother’s death her heir ie her daughter and not her 
sons. 113 Ind. Cas. 765 (3), relied on. [ibid.] 

Where a testator by his will gives a full estate to 
his wife, he is not entitled to make a gift over in 
favour of any one else. €0 Ind. Oas. 619 (2), relied 
on, 


F. A. from the decision of the Sub-Judge, 
Farrukhabad, dated February 16, 1933. 
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Mr. A. M. Khwaja, for the Respondents. 

Judgment.—This is a plaintiffs’ appeal 
arising out of a suit in which the plaintiffs 
who are minors suing under the guardian- 
ship of their grandmother seek a declara. 
tion that certain deeds of alienation are void 
and not binding upon them. In the plaint 
the plaintiffs averred that their mother Mst. 
Makadevi who was the daughter of Chunni 
Lal, the last male owner of the property in 
dispute, had without legal necessity aliena- 
ted part of Chunni Lal’s estate, In this 
appeal we are concerned. only with one 
alienation, namely a mortgage dated 
March 8, 1927, in favour of the defendant 
Mst. Mehri Kunwar, and a decree obtained 
on the basis thereof dated March 12, 1931. 
The original and main defence eto the suit 
was that the mortgagor Mst. Mahadevi was 
nct a limited owner but a full owner of the 
property mortgaged under a will executed 
by her father Ohunni Lal on February 22, 
1897. The learned Civil Judge in the trial 
Ccurt held upon a consideration of the 
terms of the said will that Mst. Mahadevi 
was absolute owner of the property morte 
gaged. He further held that in any event 
the mortgage of March 8, 1927, was justie 
fied by legal necessity. In the result the 
learned Judge dismissed the suit. 

The plaintiffs appealed and the case was 
heard by a Bench of this Court on Janus 
ary ð, 1937. In appeal the plea was taken 
that the wil]! alleged to have been executed 
by Ohunni Lai had not been proved. This 
plea was taken in view of the decision of 
the Privy Councilin Basant Singh v. Brij 
kaj Saran Singh (1). This Court took the 
view that in the circumstances the defen- 
dants ought to be given an opportunity of 
proving the will by secondary evidence a 
copy of the will only having been made 
available in the proceedings in the trial 
Court. This Court also took the view 
that the learned Oivil Judge had dealt 
with the question of legal necessity in a 
somewhat perfunctory manner and that this 
matter ehould be further considered by the 
trial Oourt. Inthe result two issues were 
remitted tothe Court below. ‘These issues 
were : 

“(1) Was the will of which a copy was produced by 
the defendants validly executed by Ohunni Lal? (2) 
Was the amount borrowed by Mst. Mahadevi under 


the mortgage of March 8, 1927 or any part of it bor- 
rowed for legal necessity ?” 


(1) (1935) AL J 847; 156 Ind. Oas, 864; A I R 1935 
P O 132; 57 A 494; 62 I A 180; 8R P O 4; (1935) O W 
N 759; (1935) M W N 768; 390 W N 1057;69M LJ 
225; 42'L W 231; 37 Bom. L R 805; 37.P LR 614; 16 
P L T 669 (P O). 
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The decision of the trial Court on each 
of these issues is in favour of the defen- 
danis. The will has been held proved and 
further the borrowing of the money on the 
mortgage of March 8, 1927, was held to be 
justified by legal necessity. In appeal the 
finding that the will had been proved was 
not challenged by the plaintiffs. It was con- 
tended however that the evidence adduced 
by the defendants did not justify the con: 
clusion that the borrowing of the money 
under the mortgage of 1927 was justified 
by legal necessity. .In this appeal, for the 
first time, the defendants-respondents have 
preferred the plea that the plaintiffs’ suit 
is not maintainable inasmuch as they are 
not the nearest reversioners entitled to suc- 


ceed to the property on the death of the- 


present holder Mst. Mahadevi. In view of 
the ecnclusion we have arrived at on this 
plea, it is unnecessary to consider whether 
or no the borrowing of the money on the 
mortgage of March 8, 1927, was justified 
by legal necessity. We are satisfied that in- 
asmuch as the plaintiffs sre not the nearest 
presumptive reversioners they are not en- 
titled to maintain the present suit. The first 
question which arises for consideration is 
as to the nature of Mst. Mahadevi's estate. 
This depends upon the construction of 
Chunni Lal’s will. The relevant portion of 
this dccument is as follows ; 


“But after my death my wife Mst. Mohini will be 
the owner of the entire property left by me. Musam- 
mat Mohini aforesaid will have all the rights of 
ownership like myself, and she will be entitled to 
spend, transfer or mortgage any property she likes, 
After the death of Mst. Mohini aforesaid my daughter 
Mst. Mahadevi will be the owner in possesssion and 
enjoyment of the entire property left by Mst. Mo- 
hini, out of my properties. In case my wife Mest. 
Mohini dies in my lifetime, then after my death 
my daughter Mst. Mahadevi will be the owner in 
pessession and enjoyment of the entire property 
left by me; she will have all the rights of ownership 
like myself. God forbid but in case Mst. Maha- 
devi predeceases Mst. Mohini, then Mat. Mohini will 
have the right to transfer my property to whomsoever 
she likes, or to will it away; and no heirs of Mst. 
Mahadevi belonging to her husband's family will 
have any right to it,” 


By these provisions it is plain that 
Qhunni Lal conferred upon his wife in the 
event of his death a full estate in his pro- 
perty. She was to have “the rights of 
ownership like myself” and she was to be 
“entitled to spend, transfer or mortgage any 
property she likes.” Ifanything were left 
of the property on Mst. Mohini’s death then 
Mst. Mahadevi was to become owner thereof. 
In other words, what the testator attempted 
to do was to give a full estate to his wife 
with a gift over in favour of his daughter, 
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Having conferred the full estate on his wife 
however, the testator was not entitled to 
make a gift over in favour of anyone else. 
The provision by which he purported to 
make the gift over is clearly void, In this 
connection we refer to the case in Mohan 
Lal v. Niranjan Das (2), Mst. Mohini hav- 
ing become full owner under her husband’s. 


will her daughter Mst. Mahadevi on 
her mother's death took the estate 
as a stridhan heir. She became a 


limited owner: see Mulla’s Principles of 
Hindu Law, p. 159. Musammat Mahadevi 
being a limited owner with only a life estate 
in the property to which she succeeded on 
her mother's death her heir is her daughter 
and not her sons the plaintiffs see Amarjit 
Upadhyu v. Algu Chaube (3), and Mulla’s 
Principles of Hindu Law, p. 149. 

It was contended for the appellants 
however that although they were not the 
presumptive heirs they were entitled to 
maintain the suit fora declaration that an 
alienation by their mother was not binding 
on them, In support of this contention refer- 
ence was made to the cases in Balgobind v. 
Ramkumar (4), Deoki v. Jwala Prasad (5) 
and Abinash Chandra Mazumdar v., Hari- 
nath Shaha (6), The decisions in Balgobind 
v. Ramkumar (4) and Abinash Chandra 
Mazumdar v. Harinath Shaha (6), certainly 
do support the appellants’ contention. The 
decision in Deoki V. Jwala Prasad (5), 
however is definitely against the contention. 
In our judgment the law upon the question 
in issue has been clearly interpreted in 
the Privy Council decision in Rani Anand 
Kunwar v. The Court of Wards (7), Dealing 
with the question of the right of a remote 
reversioner to maintain a suit for a decla- 
ration that an alienation by a limited 
owner was invalid, the Board observed : 

“Their Lordships are of opinion that although a 
suit of this nature may be brought by a contingent 
reversionary heir, yet, that as a general rule, it must 
be brought by the presumptive reversionary heir— 
that is to say, by the person who would succeed if 
the widow were to die at that moment. They are 
also of opinion that such a suit may be brought by 
a more distant reversioner if those nearer in succes. 
sion are in collusion with the widow, or have pre- 


cluded themselves from interfering. They consider 
that the rule laid down in Bhikaji Apajt v. Jagannath 


(2)2L 175; 60 Ind. Cas, 619; A I R 1921 Lah 


1l. 

(3) 5L A 478; 113 Ind. Oas. 7655 A I R 1929 All 
71; (1929) A L J 150; Ind. Rul, (1929) All 
1 


89. 
(4)6 A 431; A W N 1684, 155. 
(5) 50 A678; 113 Ind. Oas. 737; A IR 1928 All, 216; 
26 ALJ 449. 
(6) 32 0 62;9O W N 25. 
oe 60764; 8I A 14,80 L R 381; 4 Sar. 195 
(P 0). 
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Vithal (8), is correct. It cannot be the law that 
anyone who may have a possibility of succeeding 
on the death of the widow can maintain a suit of 
‘the present nature, for, if so, the right to sue would 
belong to everyone in the line of succession however 
remote. The right tosue must, in their Lorships’ 
‘opinion, be limited. If the nearest reversionary heir 
refuses, without sufficient cause, to institute proceed- 
ings, or if he has precluded himself by his own act or 
‘conduct from suing, or has colluded with the 
‘widow, or concurred in the act alleged to be wrong- 
ful, the next presumable reversioner would be 
entitled tosue: see Kooer Goolab Singh v. Rao Kurun 
Singh (9). In such a casa upon plaint stating the 
‘circumstances under which the more distant rever- 
‘Slonary heir claims to sue, the Court must exercise 
a judicial discretion in determining whether the 
remote reversioner is entitled to sue, and would 
probably require the nearer reversioner to be made a 
‘party to the suit.” 
This exposition of the law has been con- 
sidered in Balgobind v. Ramkumar (4) and 
Abinash Chandra Mazumdar v. Harinath 
Shaka (6). In both these cases the view 
was expressed that the Privy Council had 
in view the succession by a reversioner to 
full proprietary interest in the property and 
did not cover the case where the ‘nearest 
presumptive heir took not a full proprietary 
Interest but a limited estate. A Bench of 
tbis Court had occasion to consider this 
argumentin Deoki v. Jwala Prasad (5). 
In the course of their judgment in that case 
‘Sulaiman and Kendall, JJ. observe : 

“There is thus a clear preponderance of authority 
‘in favour of the view that a reversioner to the full 
proprietary estate is entitled to maintain a suit with- 
‘out showing collusion between the nearer female 
-heir and the widow, and that the principle laid 
-down by their Lordships of the Privy Council has 
no application where the next heir is a female 
-and ss such entitled only to a life estate. But with 
great respect we would point out that all the Jearned 
-Judges have ignored the significance of the definition 
-of the words “presumptive reversionary heir’ ag 
given by their Lordships themselves, and have 
introduced the words “to the full proprietary 
interest“ which are not to be found in that defini- 


{8)10B HO R351. 
(9)14M I A 176; 10 Beng. L R1; 2 Sar. 722; 2 
Suther 474 (P 0). 
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Lordships and hold that the general rule laid down 
in Rani Anand Kunwar v. The Court of Wards (7), 
is not inapplicable to the case where a nearer 
female heir intervenes, provided that she would be 
the heir to the estate ifthe widow were to die at 
that moment.” f l , 

We are in agreement with this exposition 
of the principle adumbrated by the Privy 
Council in Rani Anand Kunwar v. The 
Court of Wards (T). Learned Oounsel for the 
appellants contended that the decision in 
Deoki v. Jwala Prasad 45), was not binding 
upon this Bench and he maintained that the 
High Courts of Caleutta, Patna and Madras 
had taken a directly contrary view of the 
law. In particular, learned Counsel relied 
upon Abinash Chandra Mazumdar v. Hari- 
nath Shaha (6). In the course of the judg- 
ment in that case it is observed: 

“The principle upon which a reversionary heir is 
allowed to maintain a declaratory suit, although 
it may turn out in the end that he is not the 
person who actually gets the property, is that 
otherwise evidence regarding the true character of 
the alienation might disappear and be not avail- 
able when required. Obviously this principle has a 
much stronger application in the case in which 
several successive life-estates intervene between the 
original proprietor and the ultimate full owner, 
than in the case in which only one such life-estate is 
interposed.” 


We are unable to agree that the necese 
eity for preserving the evidence in regard 
to the true character of the alienation ig 
any justification for holding that a more 
remote heir is entitled to maintain a suit 
for such a declaration where a nearer 
female heir exists, The female heir is clearly 
entitled to maintain a suit for such a dec- 
laration herself and if she brings the suit 
the evidence will be preserved. In our view 
the principle approved of by the Privy 
Council in Rani Anand Kunwar v. The 
Court of Wards (7), applies to the circum- 
stances of the present case. It was urged 
for the plaintiffs however that these cire 
cumstances justified the Court in exercising 
its discretion and allowing the plaintiffs to 
Maintain the present suit. In support of 
this contention reliance was placed on cer- 
tain observations in the judgment in the 
case already referred to; Deoki v. Jwala 
Prasad (5). In the course of the judgment 
in that case it is observed: 

“It follows that although we are unable to hold 
that the existence of a nearer female heir can al- 
ways be ignored by the next male heir, we are 
prepared to concede that even without any express 
proof of refusal, concurrence or collusion on her 
part there may be special circumstances in which 
a Oourt may exercise its discretion and grant the de- 
claratory relief to a remote heir.” 

In our judgment, however, there are no 
such special circumstances in the present 
case. The plaintiffs came into Court with 


1940 


the averment, in para. 4 of the plaint, that 
they were the nearest reversioners of their 
maternal grandfather Ohunoni Lal and that 
they alone would become the owners of the 
property given below after the death of 
Mst. Mahadevi. Though the existence of 
Chunni Lal’s will must have been known 
to the plaintifs no reference was made to 
the will and despite the fact that the will 
was summoned by the defendants it was 
not produced by the plaintiffs. Not only did 
the plaintifs fail to disclose the fact that 
there existed a nearer heir, namely their 
sister, but they failed to include any avers 
ments in their plaint that there were special 
circumstances such as would justify the 
Court in entertaining the suit despite the 
fact of her existence. 

We have considered the evidence on the 
question of legal necessity. That evidence 
leaves us in no doubt whatever that 
Rs, 2.000 was advanced on the mortgage 
bond of March 8, 1927. Wedo not desire 
to express any opinion as to whether the bore 
rowing of the whole of this sum was strictly 
justified by legal necessity. A large portion 
however does appear to have been bors 
rowed for the purpose of paying land 
revenue and irrigation dues and of defray- 
ing the expenses of the gauna ceremony 
of Mst. Mahadevi’s daughter, and for repairs 
to shops which formed part of Chunni Lal's 
estate. Having given our full consideration 
to the entire facts and circumstances, we 
are satisfied that we would not be justified 
in the exercise of our discretion in granting 
any indulgence to the plaintifs. They are not 
the presumptive heirs entitled to succeed 
to the property in suit on Mst. Mahadevi's 
death. Thay have neither averred nor proved 
any special circumstance which would jus- 
tify a departure from the general rule that 
such a suit a3 the present is maintainable 
by the presumptive heir only. In the result 
the appeal is dismissed with costs. 


S. Appeal dismissed. 
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r.15—One of joint decree-holders executing decree 
and recovering hia share in decretal amount— 
Subsequent - application by him for executton-- 
other decree-holders not served — Application 
rejected by Court—Appellate Court setting aside 
order and remanding case—No appeal heldlay from 
order of refusal—Revision held maintainable. 

One of the joint decree-holders executed the 
decree against the judgment-debtor and recovered 
his share of the decretal amount. Subsequently he 
again applied for the executiun. The other decree- 
holders were not served and did not appear and the 
Court passed an order refusing to allow execution. 
The Appellate Court set aside the order and remand- 
ed the case: 

Held, that no appeal lay from the order of refusal 
but the. Judicial Commissioner's Court was 
competent to entertain revision. Lakshmi Ammah 
v. Ponnassa Menon (3), Ratan Lal v. Bai Gulab (4), 
Mir Khan v. Juide Khan (5), and 70 Ind. Oas. 329 
(6), relied on, 167 Ind, Oas. 924 (t), and 147 Ind, Oas, 
703 (2), distinguished. 


C. R. from the order and the decree of 
the Additional Judge, Peshawar, dated 
December 5, 1938. 


Lala Mela Ram, for the Petitioners. 
i Sardar Karlar Singh, for the Respoa- 
ents. 


Order.—Amir Khan and two others who 
will be for the sake of convenience referred 
to collectively as Amirkhan brought a 
declaratory suit against Ghulamali, Abdul- 
rabman and Abdul Manan, The suit was 
dismissed by the trial Oourt, Appeals 
were filed by both parties to the Appellate 
Court. The order of dismissal was main» 
tained and it was directed that the costs 
of the defendants were to be paid by the 
plaintifis. Ghulamali executed the decree 
on one occasion and obtained Ks, 37-4-0 as 
his costs. He then presented another execu- 
tion application No. 613/10 from which the 
present application arises. On the institu- 
tion of the application the executing Court 
directed that notices should be issued to 
the other decree-holders Abdulrahman and 
Abdul Manan, but by mistake they were 
issued to the judgment-debtor Amirkhan, 
Amirkhan: did not appear in the proceed- 
ings. The Court then proceeded to inquire 
from the Nowshera Oourt whether the 
former execution had been partially satise 
fied as to the amount which had been 
realized by Ghulamali, On receving this 
report it came to the conclusion that 
Ghulamali nad already received the share 
of costs which were due to him and there- 
fore passed the following order: 

“(hulamali, decree-helder, is present. The 
robakar has been received back from the Sub-J udge, 
Nowshera, with a reply that the decree-holder 
has realized his share of the entire decree money. 


In the cirsumstances nothing more is recoverable 
from the judgment-debtor on account of theshare 
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of Ghulamali, Hence this application is rejected, 
File to be consigned to the record room,” 

Ghulamali appealed in the Court of 
the District Judge. In the order sheet it 
is noted that the parties were represented 
by Counsel though the details of the 
parties represented were not given and the 
following order was made; 

“It has been admitted by Ooungel for the res- 
pondents before me that one of the decree-holders 
had a right to bring the execution against the 
respondent judgment-debtors. In thie case notice 
was served on the other decree-holders to show 
cause why this execution should not proceed 
and in spite of the service they did not care to 
attend the Court., Under the circumstances I 
accept the appeal, set aside the order of the Court 
below and remand the case with the direction 


pat the execution may proceed, Pleader’s fee 
s. 10.” 


Against that order an application for 
Tevision has been presented by Abdul- 
rahman and Abdulmanan the codecree- 
holders of Ghulamali. They have- been 
represented in this Court by Mr. Mela 
Ram, Pleader. Mr. Mela Ram states that 
in the District Judge’s Court he was repre- 
senting these two persons only and that 
be was not represeniing the judgment- debtor, 
This fact is corroborated by the statement 
of Amirkhan, judgment-debtor before me, 
and itis clear that Mr. Mela Ram could not 
represent both the decree-holders and the 
jJudgment-debtors. The statement in the 
learned Additional Judge's judgment to 
effect that Abdulrahman and Abdul Manan 
had been served with a notice by the 
, executing Court is not borne out by the 
material on the record of the executing 
Court. Learned Counsel for Ghulamali 
before me has contended that thie Court 
should not entertain an application for 
revicion of an order remanding a case and 
he has cited in support of his contention 
Sarwar Khan v. Arbab Mahomed Salim 
Khan (1) and Bahadur Shah v. Husain 
Alt Shah (2). Learned Counsel for the peti- 
tioners on the other hand contends that those 
cases are different from the present case in 
that the District Court had no jurisdiction to 
entertain tle appeal at all as no appeal lay 
against the order of the executing Judge, 
It appears to me that if this is proved to be 
a fact, then the revisional powers of this 
Court should be used, for, it would mean that 
the executing Court would act upon an order 
made by the Additional Judge which was 
made entirely withou\ jurisdiction. At Note 
10 to O. XXI, r. 15 of Chitaley’s Civil 

(1) AI R 1937 Pesh 21; 167 Ind. Cas. 924; 9 R 
Pesh 103 (1) 


(2) AIR 1933 Pesh 48; 147 Ind. Oas. 703; 6 
Pesh 36. Ren š 
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Procedure Ocde the following comments are 
made as regards the right of appeal against 
an order made under O, XXI, r. 15: 

“The question whether an appeal lies from an 
order passed under this Rule depende upon the 
consideration whether the question decided is 
one within s. 47 of the Oode. Thus an order- 
allowing or refusing execution in favour of one of 
the decree-holders where an objection is raised by 
the Judgment-debtor is one falling under s,47 and 
therefore appealable as a decree, but no appeal 
will lie against an order refusing to allow execu- 
tion in favour of one onthe objection of another 
joint decree-holder or aginst an order protecting 
the interest ofthe non-applying decree-holer,” 


The authorities noted in support of 
that proposition which are available in this 
Court are Lakshmi Ammah v. Ponnassa 
Menon. (3), katan Lal v. Bai Gulab (4), 
Mir Khan v. Juide Khan (5} and Hanu- 
mantha Rao v, Krishnamma (6), in which 
it is laid down as a general proposition 
that where the decision under O. XXI, 
r. 15 is between the decree-holders and 
the judgment-debtor an appeal does lie, 
but where it is a decision between joint 
decree-holders or made for the protection 
of joint decree-holders, then no appeal 
lies. In the present case the judgment- 
debtors although served did not appear 
before the executing Court. No notice was 
served on the joint decreesholders. It is 
apparent that before the District Judge 
the joint decree-holders opposed the case 
put forward by Ghulamali and peti» 
tioners in the present case are also oppos- 
ing the further execution of the decree by 
Ghulamali, I can see no reason for inter- 
fering on the merits with the order of the 
executing Judge. The decree appears to 
have been passed jointly in favour of the 
three defendants. For these reasons I 
set aside the order of the Additional Judge 
dated December 5, 1938 and restore that of 
the executing Court dated November 6, 
1937. The contesting respondent Ghulamali 
to pay the costs of the petitioners in 
this Court and in the District Judge's 


Court. Pleader fee Rs. 10. 
8. Order set aside. 
(3) 17 M 394, 


(4) 23 B 623; 1 Bom L R 87, 

(5) 28 PR 1898. 

(6) A I R 1924 Mad 518; 70 Ind. Gas. 329; 32 ML 
T 118. 
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LAHORE HIGH COURT 
Oriminal Miscellaneous No. 35 of 
1940 
February 14, 1940 
Skemp, J. 

GURDAS RAM—AoovsEp —PEtTITIONER 
versus 


EKMPEROR—Opposits PARTY 

Government of India Act 1935, (25 & 26 Geo. 
V, Ch. 42), s. 270—Applicability—Criminal trial— 
Transfer—District Magistrate's order dismissing 
application fortransfer—Copy of order should be 
given to party On requisition—RHefusal to supply 
copy on ground that permission of District Magistrate 
was required and statement of prosecution witnesses 
— Case held fit for transfer under Criminal 
Procedure Code (Act V of 189c), 8. 526 (1) (a). 

Section 270, Govt. of India Act only applies 
to proceedings “before the relevant date,” 7. e., 
April 1, 1937. , 

An order of a District Magistrate dismissing an 
application for transfer is a judicialorder and a 
copy of which ought tobe given on requisition. It 
is absurd for the Court to refuse to supply the copy 
on the ground that the District Magistrate's sanction 
‘was necessary. Whera the copy is refused on sucha 
ground together with refusal to supply copy of 
statement of prosecution witnesses the party has a 
reasonable apprehension that he may notreceive a 
fair trial in the Magistrate's Oourt and in such a 
case the case should be transferred under 
8.526 (1) (a). 


Mr, R. L. Anand, for the Petitioner, 


Mr. Muhammad Monir, Assistant to the 
AdvocatesGeneral, for the Orown. 


Order.—This order will dispose of five 
applications for transfer of cases pending 
in the Court of Sheikh Muhammad Akram, 
Magistrate of the First Olass, Hoshiarpur. 
For some time past, there has been an 
agrarian agitation in part of the Hoshiare 
pur district between tenants and landlords. 
These cases have arisen as a result of that 
agitation. There was a previous case in 
another village Panjawar, Tahsil Unao, in 
which the same Magistrate wrote: 

“Insidious propaganda is however now making a 
head among those tenants. Irresponsible agitators 
incited the tenants to claim much more than that 
to which they are otherwise entitled. They were 
even advised to make use of force to assert their 


exaggerated claims, The present caseis an offshoot 
of this agitation.” 


In that case, the Magistrate convicted 
several accused and sentenced them each 
to three months’ rigorous imprisonment. 
On appeal, the learned Sessions Judge 
reduced the sentence to the terms already 
undergone. The present cases arise from 
village Changarwan, Tahsil Dasuya, which 
was sald before me to be 25 or 26 miles 
distant from the first village. There are 
five cases, three under s. 107, Criminal P. 
O., and two cross cases arising out of a 
fight in which one Mangal Singh received 


fatal injuries. A Head Constable on 
June 20, 1939 lodged an information re- 
port that there was imminent danger ofa 
breach of the peace in this village in cons 
nection with the impounding of certain 
cattle belonging to the tenants and he 
asked that the Police might be sent to the 
spot the same evening. The Tahsildar and 
the Police reached tte spot at3 p. m. that 
afternoon and the hour and the date in 
conjunction indicate that the lcal authori- 
ties regarded the matter as serious When 
they arrived, the tenants who are Changs, 
a sub-caste of Girth, were not present and 
it is stated that the Police went to their 
houses some miles away, An altercation 
and then a fight took tlace in which 
Mangal Singh was fatally injured. He died 
on July 20, 1939, in the jail hospital (and 
not in Police custody as is most wrongly 
asseried in the application for transfer). 
Out of this fight two cross cases arose, one 
under gs. 332 and 447, a Crown case 
against the Changs for attacking the Police 
and tte other under es. 325 and 147 
against the Police and the land owners. 
Aiter Mangal Singn's death, his real brother 
Kanshi Ram lodged a complaint under 
s. 302 which at his request was ordered to 
be tried slong with the previous complaint 
under s. 325, 

On September 2, 1939, the Magistrate 
issued notices against some of the accused, 
but on revision the learned Sessions Judge 
directed that the Magistrate should allow 
evidence to be taken against all the 
accused. On September 21, 1939, the Magis- 
trate made an order that the Crown would 
not pay the costs of the complainant’s 
witnesses. Another revision was taken to 
the Sessions Judge but withdrawn and on 
November 22, 1939 the Magistrate modified 
his order. However, on December 11, 1939, 
six Chang witnesses attended; their state- 
ments were not taken because of an objec- 
tion by the Police accused that the proses 
cution could not proceed by reason of 
g. 270, Govt. of India Act. Official witnesses 
who were present had their expenses paid 
but the Magistrate told the Chang wit- 
nesses that their expenses would be paid 
on the next hearing and they do not 
appear to have been paid yet. For various 
reasons the objection about s. 270 was post- 
poned until January 17, and overruled by 
the Magistrate on January 18, The point 
that s. 270 only applies to proceedings 
“before the relevant date,” 7. e. Aprill, 
1937, does not appear to have been taken 
before him. If it had been, this futile 
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Poeton could have been dismissed forth- 
with. 

On January 4, 1940 the District Magis- 
trate dismissed an application for transfer 


made to him. On January 8, the petitioner. 


‘applied for a certified copy of this order. 
On the 10th this was returned by the copy- 
ing office, on the 11th the Ahlmad reported 
that the records had gone tothe Oourt of 
Sheikh Muhammad Akram and Sheikh 
Muhammad Akram then refused to supply 
& copy on the ground that the District 
Magistrate’s sanction was necessary. This 
T think is absurd. Clearly it was a judicial 
order and copy ought to have been given. 
The tenants wished to mske a further 
application for transfer in the High Court 
and could not do so without a copy of the 
District Magistrate's order. Sheikh Muhame 
mad Akram also wrongly refused to give a 
certified copy of the statement of a prose» 
cuticn witness named Shanti Sarup. In 
his explanation he said that the accused 
could inspect the record but if they or 
their Counsel wanted a certified copy there 
eculd be no pcssible objection to giving 
one, The complaint arising out of the 
injuries to Mangal Singh was instituted on 
July 6, and nothing effective has been done 
up to date. The objection under s. 270 
was not taken until December 11, 1939. 

I think that the tenants have a reason- 
able apprehension from all that has hap- 
pened that they may not receive a fair 
. trial in the Court of Sheikh Muhammad 
Akram and I direct that the two cases 
under the J, P. O., be transferred to the 
Court of another Magistrate of the First 
Class to be selected by the District Magis- 
trate of Hoshiarpur, It is suggested that 
if Mr. Skeaf is available the cases might 
be sent .to him. This order also covers 
complaint under s. 302 relating to the death 
of Mangal Singh although no separate 
application was made in the High Court 
about that petition. I decline to transfer 
the cases under s. 107, Criminal P. ©. The 
evidence in one of them is complete and 
prima facie there seems to be a very good 
case for putting members of both parties 
on reasonable security to keep the peace, 


D. Order accordingly. 
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PRIVY COUNCIL 
Appeal from the Patna High Court 
LerD Russet, or K1LLowEN, SIR GRORGE 
RANKIN and Mr. M R. JAYAKAR 
JAGADISH CHANDRA DEO 
DHABAL DEB—APPELLANT 
versus 


DEBNATH MAHTO—RgsPponpent 

Chota Nagpur Tenancy Act (VI of 1908 as amend- 
ed in 1920), ss. 74-A, 5, 77, 208 — Pradhani tenures 
with customary incidents — If outside scope of 
8. 74-A—S. 74-A, whether takes away existing right 
conferred by s,208—Pradhani tenancy in villages in 
Dhalbhum estate — Whether tenancy and pradhan 
if tenure-holder within meaning of s. 5—Nature of 
such tenancy— Whether service tenure within mean- 
ing of 8.77— Whether exempt from sale in execution of 
rent decree under s. 208, 

Pradhani tenancies i. e., tensncies keld by village 
headmen, with customary incidents, are not outside 
the scope of s. 74-A, Chota Nagpur Tenancy Act. The 
Act recognises such customary tenancies apart al- 
together from its provisions as to Mundari khunt- 
kattidars who are specially defined by s. 8 and 
regulated by Ohap. XVIII of the Act. The mere 
fact that a village was first cleared and cultivated 
at some date later than 1788 is no reason why it 
should not be governed by a custom of pradhani. 
172 Ind. Oas. 649 (2), referred to. [p. 608, col. 2; p. 
609, col. 1.] 

Thetermsof s. 74-A are addressed to the case in 
which the pradhan has been evicted by the landlord 
but, either no other person has been given the tenancy 
or else it has been given to someone who is not suit- 
able to hold it, having regard toits customary 
character. The sales of such tenancies under rent 
decrees had been going on since 1906 or 1910 and if it 
had been intended to abrogate the practice by 
legislation in 1920, the amendment could hardly have. 
taken the form of s. 74-A, which is plainly inapt for 
that purpose. The case of purchase at execution sale 
by a third party does not come within its terms, and 
in no view of the matter is it right to hold thatthe 
amendment of 1920 had the effect of taking away an 
existing right conferred by s. 208. [p. 609, cola. 1 & 2.} 


The pradhant is undoubtedly a tenancy and the 
pradhan a tenant as these words are used in the Act 
Pradhani tenancy in the villages in Dhalbhum estate: 
is the interest of a person who has acquired from the 
proprietor a right to hold land for the purpose of 
collecting rents. It therefore satisfies the conditions. 
which according to the Act make ita tenure as that 
word is used inthe Act. Though the ratyats of the 
village are entitled to clearjungle not within the 
area of the tenancy and todo so without the pradhan’s 
consent, yet it is from the pradhan and from him. 
alone that they can take settlement. The land of his 
tenancy beingheld by the pradhan for the purpose 
of collecting rents, he is not taken out of the definition 
of tenure-holder by reason that he has aright to 
settle tenants onnewly-reclaimed waste and thug to 
increase the area of his tenancy. This isa valuable 
right incident to his tenancy in the lands he holds. 
The customary right of the pradhan is acquired from 
the proprietor who pays land revenue for the whole 
of his permanently settled estate. [p. 61], col. 1.] 

Hence, the pradhani in villages in Dhalbhun estate. 
is a tenancy and the pradhan a tenure-holder with- 
re the meaning of s.5, Chota Nagpur Tenancy 

ct 

The saleability of tenures generally in execution 


1940 


£ rent decrees was introduced by the Act of 1903 and 
reneral considerations of the interests of ratyats as a 
natter of publice policy cannot be allowed to inter- 
‘ere with direct provisions of the Act: [p. 612, ool. 1.] 

Held, (t) that the pradhanis in villages in Dhal- 
bhum estate were not service tenures within meaning 
of 8. 77; 

(it) the pradhan’s right to have the area increased 
18 jungle is cleared and cultivated by the ratyats is 
mly an incident of his tenure and if he fails to per- 
‘orm hisduty to pay rent the existence of other 
luties towards the zemindar is no reason to bar a 
3ale if the zemindar is otherwise entitled to such 
remedy. 

Hence the pradhan is not exempt from the liability 
io have the tenure sold in execution of a rent decree 
ander s. 208, 


Messrs, L, P. E. Pugh, K. C. and W. W. 
K. Page, for the Appellant. 


Messrs. J. Millard, Tucker, K.C. and J. 
M. Pringle, for the Respondents, 


Sir George Rankin.—In this case four 
appeals from the High Oourt at Patna 
have been consolidated. They are brought 
by tke proprietor of the permanently settled 
estate of Dhalbhum, a large estate situate 
on the eastern’ part of the district of Singh- 
bhum in Bihar but extending for a little 
distance into Bengal. Tbe orders com- 
plained of were made by the High Court 
on April 29, 1936. They arose out of four 
applications for execution made to the 
Revenue Oourt at Jamshedpur on March 10, 
1934. By each of these applications the 
appellant sought execution of a decree for 
Tent obtained by him against the rese 
pondenis respectively as the person or 
persons holding certain tenancies in four 
different mouzas of his zemindari. These 
decrees had been obtained ex parte: in 
the plaints and in the decrees the tenancies 
were described as “tenures,” and by his 
execution proceeding in each case the appel- 
lant, on the footing that the tenancies ware 
tenures within the meaning of the Ohota 
Nagpur Ten. Act, 1908 (herein called “the 
Act"), applied for the sale of the tenancy 
under the provisions of s. 20%, Each tene 
ancy was described by its boundaries and 
by its area as disclosed in the Record of 
Rights and was further described as “held 
In pradhani right.” The terms cf s. 208 
under which these applications claimed to 
come, are that when a decree is for an 
arrear of rent due in respect of a tenure or 
holding the decree-holder may apply for the 
sale of such tenure or holding and the tenure 
or holding may thereupon be brought to 
sale in execution of the decree; provided 
that the Commissioner may by order in 
any case in which he may consider it desir- 
able so to do prohibit the sale of any tenure 
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or portion thereof or stay any such sale.. 
The Deputy Collector dismissed the applis 
cations, holding that a pradhani was not 
saleable, but an appeal to the Judicial 
Commissioner (Mr, Najabat Hussain) hav- 
ing been taken in each of the four cases 
(and in six others which are not now 
in question) that decision was reversed 
(September 29, 1934), it being held that 
“there is no provision in the law which 
prevents a pradhani right or the interest of 
a Village head-man being sold for arrears 
of rent in respect thereof,” 

The tenants in the ten cases appealed to 
the High QOourt which used its powers: 
under O. XLI, r. 25, Civil P. ©. On Septem» 
ber 24, 1935, it directed the Judicial Gom- 
missioner to take evidence and report his 
findings upon the following issue:— 

“Whether the pradhani in each of the ten cases- 
before us is liable to be sold in execution of the 


rent decree either under the custom prevailing in the 
locality or under the law enforced in that district,” 


This issue was tried by Mr. W., W. 
Dalziel, District Judge, as Judicial Oome 
missioner, The evidence produced before 
him for the tenants consisted of the Record’ 
of Rights prepared at the last survey and 
settlement under Chaps. XII and XV of 
the Act and the Settlement Report of Mr. 
J. Reid, I. O. S., the officer who had made 
the settlement in Dhalbhum during the 
years 1906 to 1911. Evidence on behalf of 
the appellant was given by five witnesses, 
whose evidence was supported by produc- 
tion of a large number of pradhani pottahs 
and kabuliyats; also of registered sale deeds 
showing numerous instances in which 
pradhant tenancies had been sold, 

Onthe evidence as a whole Mr. Dalziet 
came to the conclusion that the practice of 
Selling pradhani tenancies for arrears of 
rent had begun about 1906 and not earlier, 
and that it was due to the action of 
ijaradars, from whom a capital sum had 
been raised by ths proprietor in 1904 on 
the terms of a lease for 25 years, and 
whose agents “‘were neither familiar with. 
the local system of land tenure nor parti- 
cularly interested in preserving it.” He 
found that the ancient custom of the 
Dhalbhum estate is that on non-payment 
of rent the pradhans are ejected and 
others appointed in their places by the 
zemindar;, that the pradhan's rights are 
not sold in sxecution or by private sale; and 
that they do notcome within the definition 
of tenures so as to be liable to sale under the 
Act. In six of the ten cases before him he 
held that the original customary incidents. 
of the tenancy were no longer in force and 
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that they were liable to be sold in exe- 
cution for arrears of rent. But as regards 
the four tenancies now in question—the 
names of the villages as Kalajhore, Bankata, 
Mauda, Kuldiha—notwithstanding that the 
‘pradhans were Hindus and not aboriginals 
as previous pradhans had been, he held that 
each was “a geuine pradhan” and was not 
liable to sale for arrears of rent, the only 
remedy of the zamindar being to remove 
the pradhan. He arrived at these findings on 
the basis of the satwalipis or records of 
pradhani rights prepared under Chap, XV 
of the Actand made conclusive evidence 
by s. 132, 

In the six cases in which the tenancy 
had been held by Mr. Dalziel to be saleable, 
the tenants’ appeals were not persisted in 
before the High Court and were dismissed. 
But in the four cases now before the 
Board, Noor, J., (with whom Saunders, J. 
agreed) held that the pradhanis were not 
saleable and restored the order made by 
the Deputy Collector at first instance. The 
view taken by the learned Judge was that 


the pradhans are a sort of tenure-holderg . 


and come within that class under some 
Provisions of the Act; but that their treat- 
ment in the Act and their rights as recorded 
in the satwalipis show that they are not 
tenure-holders pure and simple, but are 
something more and form a distinct class 
by themselves. He pointed out—according 
to the satwalipis of these four villagas— 
that the rate of rent at the time of a fresh 
settlement is not merely in the landlord’s 
discretion: that the pradhan and the 
ratyats have rights in jungle lands not in- 
cluded in the area of the pradhani; that the 
pradhani is not transfereble or divisible by 
the pradhan ; that in no caseis any men- 
tion madeof aright of sale for arears of 
rent though the landlord’s remedy of eject: 
ment is noted and in no case is it said that 
the landlord has a right to hold the vil- 
lage khas. As the places of the original 
pradhans had been taken by new-comers, 
he thought that these latter pradhans came 
within the second of the three classes 
mentioned by Mr. Reid in his Settlement 
Report—viz., (1) khuntkatti pradhans, (2) 
non-kkunikatti pradhans with non-heritable 
rights, (3) non-khuntkatti pradhans with non- 
heritable rights. The pradhani right in 
these four cases he described thus :— 


“The right is independent of the pardhan being a 
khuntkattidar so long asthe incidents of the tenancy 
are the same. Cases may happen in which a pradhan 
is removed and in his place another man is appointed 
but the new man will be clothed with all the rights 
and liabilities ofhis predecessor and will hold the 
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, tenancy withall the incidents appertaining to it. He 


will not become a tenant of a different class alto- 
gether.” 

His careful characterisation of the four 
tenancies led the learned Judge to conclude 
that though the pradhans are tenure- 
holders in their relation to thé superior land- 
lord they are also his permanent agents for 
certain purposes, e.g.,the supply of grain 
for troops (rasad); they are landlords of 
the raiyats of the village and also their 
headmen and holders of an office, and are 
in this capacity their representatives, The 
tight and interest of the raiyats having 
been recognised by s.74-A (introduced into 
the Actin 1920} the learned Judge consie 
dered that “aright in which third persons 
are interested cannot be sold behind their 
back...s. 74-A makes it impossible for me 
to hold that pradhani rights are saleable.” 
He rejected the argument that sg. 74-4 
applies only to Mundari khuntkatiidars. 
He rejected also the contention that, as 
these villages are shown by a document 
of 1788 not to have been them in existences, 
the tenancies cannot be governed by cus- 
tom, He agreed with Mr, Dalziel in holding 
that no custom had been established of a 
liability to sale in execution of a rent 
decree: in any case he thought such a 
custom would be bad “as saleability is 
by necessary implication inconsistent 
with s. 74-A ofthe Act.” But he acknow- 
ledged that his decision would place a 
great impediment in the way of the 
landlord getting his rent as ejectment is 
not an adequate remedy. i 


Their Lordships see no reason to differ 
from the High Court's finding that these 
four tenancies are genuine pradhanis with ` 
customary incidents, and that they are not 
outside the scope of s.74-A, each being “a 
tenancy which in accordance with custom 
is held bya village headman.” In their 
Lordships’ view it is reasonably clear that 
the Act recognises such customary tenancies 
apart altogether from its provisions as to 


-Mundari khuntkattidars who are spe- 
cially defined by s. 8 and regu» 
lated by Chap. XVIIL of the Act. The 


original Mundari village system had be- 
fore 1903 been the subject of careful 
research and a valuable memoraudum upon 
it, written bythe Rey. Father J. Hoffman 
S. J.and Mr, EH, Lister, I. O. S., had been 
printed in an edition of the Actof 187% 
(Ben. Act [ of 1879) prepared by a member 
of the Indian Civil Service, later known 
as a learned Judge of the Calcutta High 
Oourt (Sir Herbert Carnduff}, The position 


1840 


ofthe Mundaris had attracted attention at 
the time of the Amending Act of 1903 
(Ben. Act. V of 1903), as Mr, Reid has 
pointed out in his edition of the Act of 
1208 (cf. p. 185). In that work the notes 
fos. 37 contain a description of villages 
such as the Board is here concerned with, 
showing that they are of a later and 
somewhat different origin from the Mundari 
village, prospering or decaying under dif- 
ferent influences. The original Mundaris 
would appear to have had no ideas of 
individual ownership in land and it is un- 
necessary to go beyond the provisions of the 
Act itself to discover that among Mundaris 
the tenancy may still be in the whole 
group or brotherhood (s. 240 (5)). Indes 
pendently of such Mundari villages as they 
exist more or less intact in the Ranchi 
District, the Act in s. 37 and in its re- 
ferences to village headmen is dealing with 
khuntkattidars throughout Chota Nagpur. 
As regards the particular estate of Dhal- 
bhum, their Lordships would refer to what 
was saidin Raja Jagadish Chandra Deo 
Dhabal Deb v. Shankarahan Bhumij (1), by 
Macpherson, J.—a learned Judge of special 
experience and authority in this matter. He 
referred to “the commonplace that the system 
of village headman is universal among 
aboriginalsin each of the three great estates, 
Porahat, the Govt, Kolhan and Dhalbhum 
which make up the district of Bingbhum:; 
and Dhalbhum is a part of the tribal area 
of the Bhumijs.” In these circumstances 
it is clear that the fact that a village 
was first cleared and cultivated at some 
date later than 1783 is no reason why it 
should not be governed by a custom of 
pradhant (cf. Raja Jagadish Chandra 
Deo Dhabal Deb v. Mirza Santal (2). 


But learned Counsel for the respondents 
before the Board appreciated the difficulty 
of contending that a tenancy ifit be the 
interest of a tenure-holder within the 
meaning of s.5 is not made saleable by 
s. 208. The reliance placed by the Higa 
Court ons. 74*A, which was not introduced 
into the Act until 1920, does not seem to 
their Lordships to be warranted. Its terms 
seem rather to be addressed to the case 
in which the pradhan has been evicted by 
the landlord but, either no other person 
has been given the tenancy, or else it has 


(1) 15 Pat. 488; 162 Ind. Oas. 582; 2B R 457;8RP 
552; 17 P L T 445, 

(2) 17 Pat. 110, 172 Ind. Cas. 649; 0R PO 156; A I 
R 1938 PO 61; (1938} OW N 52; 1988 OLR53;4B 
R 234; 1932 AL R 71; 19 P LT 74; (19383) 1M LI 
302; 67 O LJ 179; 32S L R 298(P ©). 
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been givento someone who is not suitable 
to hold it, having regard toits customary 
character. Itssems to be the case that 
‘Sales of such tenancies under rent decrees 
had been going on since 1906 or 1910 and 
if ithad been intended to abrogate the 
practice by legislation in 1920, the 
amendment could hardly have taken the 
form of 9.74-A, which is plainly inapt for 
that purpose. Their Lordships are not 
of opinion that the case of purchase at 
execution sale by a third party comes within 
its terms,and innoview of the matter 
does it seem right to hold that the amend- 
ment of 1920 had the effect of taking away 
an existing right conferred by as, 208, 
Acknowledging the force of this considera- 
tion, Mr. Tucker for the respondents con- 
Lordships that the 
pradhans in these four cases were noi 
tenure-holders within the meaning of the 
Act. He maintained that they were not 
within the definition given by s. 5, though 
he agreed that the pradhani is undoubtedly 


a tenancy aud the pradhan a tenant ag 
- these words are used in the Act. He 
-lnsisted upon the anomalous character 


sustained by the customary village head- 
man as described in paras. 7483 of Mr. 
Reid’s Settlement Report :— 

“The headman is the representative of the village 
community in all its external relations but he is- 
also a chief resident raiyat. He is in fact a 
tenure-holder or landlord, a village official and a 
raiyat. As landlord he collects the rents and 
settles the village lands with the raiyats: as a 
village official he is responsible for tha supply of 
rasad and transport to troops and officials on 
tour; he is bound to prevent bad characters from 
settling in the village, to report offences at the 
thana, and to see tothe repair of the tanks and 
bandha,the preservation of the jungle, and to guard 
agsinst waste. As a raiyat he cultivates his own 
at village 
rates as an occupancy or khuntkatti raiyat. 
He can reclaim new lands himself and can also 
acquire khuntkattt or occupancy rights in them, 
The Legislature has now definitely recognised this 
custom by providing that there is nobar to the 
acquisition of occupancy rights by any village head- 
man, who by local usage or custom has a right to 
acquire the same (s. 20(3))". 


Observations of Macpherson, J.,in the 
case already cited have been stressed as 
part of the same argument :— 

“Asto the headmanship itself, it ie generally 
difficult or impossible to describe it in ordinary 
legal terms. Indeed attempts in that regard 
in regardto Chota Nagpur institutions have been 
attended with so much peril that the Legislature 
in desperation described the Mundari khuntakatt- 
dart tenancy as‘neither atenure nor a holding. 
But whetherthe headmanship isan office with a 
tenancy annexed or is a tenancy with an office 
conjoined or whatever it is, it is always exceedingly 
inexpedient to attempt to interpret it in terms 
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of ideas alien to the environment the only safe 
course being to get the facts clear and in close 
detail for an estate first and then forthe, particular 
village (15 Pat, 488-9.)” 


Their Lordships fully approve these’ 
observations as to method, The four 
tenancies with which they are concerned 
differ but little and it will suffice that one 
of them—the Kalajhore tenancy—be chosen 
for consideration in detail. But when that 
has been done the question to be answered 
is not how it should have been described 
but how the Legislature hes dealt with such 
atenancy. Itmayor may not have eme- 
ployed alien ideas. The solution must 
depend upon the exact language which 
it has employed and the definitions which 
it has given as a guide to its meaning. 
Their Lordships will not omit to consider 
any relevant provisionof the Act, but as 
s.5 is onany view the crucial section it 
may be first set cut: 

“5. Tenure-holder means primarily a person who 
has acquired from the proprietoror from another 
tenure-holder aright to hold land for the purpose 
of collecting rentsor bringingit under cultivation 
by establishing tenants on it; and includes 


“(a) the successors-in-interest of persons who have 
acquired euch aright; and 


(b) the holders oftenures entered in any register 


prepared and confirmed under the Ohota Nagpur 
Tenures Act, 1869; 

but does not include a Mundari khuntkattidar.” 

Tke record of the pradhani rights in the 
village of Kalajhore was published in 1909 
and shows that the pradhan is Hriday 
.~Mahato; that he is a Hindu of Kurmi 
caste and resident in the village; that he 
holds under a pottah dated October 11, 
1904; that the term of the potiah was for 
twelve years that he has a rightto a 
renewal at a rate to be fixed by arbi- 
tration or by law unless he has broken the 
stipulations of the pottah and that settlement 
would be made with him or with his heirs if 
considered afit person. Any jote which 
has been abandoned must be settled by the 
pradhan with a tenant of the village and 
only if nosuch tenant will take settlement 
can the jote be held by the pradhan or 
settled with a tenant from another village. 
The tenants of the village may reclaim 
the jungle and waste without sanction 
from zemindar or the pradhan, and for 
setiling newly reclaimed lands or an 
abandoned jote the pradhan is to take no 
premium. Fornewly reclaimed lands the 
ténant need pay no rent for five years: 
thereafter he isto pay at half rate only 
until a new settlement is made. The 
“ assessed rents of.cultivated lands are to be 
enjoyed: by the pradhan till a fresh 
settlement is made. The pradhan's rent 
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cannot be enhanced and will not be res 
duced tilla new settlement. He can be 
ejected for non-payment of rent, for 
violating the terms of the pottah, for rea- 
lising rent in excessof the fixed rent, and 
(but not without tke aid of the Oourt) for 
unfitness, The pradhani rent bad been 
enhanced under s. 85 (2) of the Act with 
effect from 191) from about 50 rupees to 
over 80 rupees. The pradhan held no lands 
free of rent but held certain lands in 
raiyati right. He had the right to hold 
trese even if dismissed from the pradhani. 
He had a right torenewalof his pradhang 
which was heritable and which existed in 
the absence of any pottah. The zemindar 
could only settle it with others if the pra- 
dhan or his heir refused to take settlement 
at the prevailing rate. The pradhan had 
no right to divide the pradhani or to 
transfer it by way of sale or mortgage or 
otherwise and no right to entrust others 
with bis duties. Among the stipulations 
of the potiah is one that he will take care 


‘of the jungles, fruit-bearing and other 


trees, bunds and tanks within the bounda- 
ries of the mouza, The cultivating tenants 
were totake certain classes cf wood on 
payment of certain rates and also reeds 
for thatching and were to be paid for 
fetching straw, bamboo or wood for the 
zemindar. The pradhan was to report any 
crime to the Police and the zemindar, and 
was to arrange fcr rations for any troops 
within the area. For taking excess rent 
from tenants or for failing to pay his rent to 
the zemindar he was liable to be dismissed, 
but not during the term of the poittah 
without the aid of the Court. The pottah 
is called a “pradhani pottah for aterm.” 

In the khewat the zemindari interest is 
entered as No.1, and the tjaradar come 
pany, entered as No, 2, are treated as holde 
ing an area of 2,007 bighas. The pradhan, 
Hriday Mahto, is shown as holding under 
the wjaradar an area of 565 bighas, though 
the pottah of 1804 gives 178 bighas as the 
area, 

In the maliki khatian the pradhan's 
name is entered in the column headed 
‘name of landlcrd” and the various raiyats 
under “name of tenant” including that 
of the pradhan himself in respect of his 
own riayati. 

This being the character of the tenancy 
when examined in close detail, their Lord- 
ships think itto be plain prima facie that 


‘it is the interest of a ‘person who has 


acquired from the proprietor a right to 
hold land for the purpose of collecting 
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rents. If so, it satisfies the conditions 
which according to the Act make it a tenure 
as that word is vsed inthe Act. Though 
ths raiyats of the village are entitled to 
clear jungle not within the area of the 
tenancy and to do so without the pradkan’s 
‘congent, yet it is from the pradhan and 
from him alone that they can take settle- 
ment. This process may perhaps not be 
described with exactness as bringing land 
held by the pradhan under cultivation 
by establishing tenants on it, but both of 
the purposes mentioned as alternative 
need not be present; and if the land of 
his tenancy is held by the pradhan for 
the purpose of collecting rents, heis not 
taken out of, the definition of the tenure- 
holder by reason that he has a right to 
settle tenants on newly-reclaimed waste 
and thus to increase the area of his tenancy. 
This is a valuable right incident to his 
tenancy in the lands he holds, It wasg 
suggested that as villages were often clear 
ed by their aboriginal founders without the 
consent of anyone, the pradhan of Kalas 
jhore bad not acquired his right to hold 
land “from the proprietor, but their 
Lordships cannot accept this view. It seems 
to them that the customary right of the 
pradhan is acquired from the proprietor 
who pays land revenue for the whole of 
his permanently settld estate. Prima facie, 
therefore, they are unable to refuse to 
the pradhan. of Kalajhore the character 
and position cf a tenuresholder or to dis- 
agree on this point with the learned 
Judges of the High Court; or with Mr. 
John Reid, whose view has been already 
quoted from his Settlement Report; and 
is also to be found in the notes to s. 37 
in his edition of the Act (cf. p. 38) where 
he says of such a pradhan that “he is 
technically a tenure-holder.” 

But itis only reasonable to consider the 
bearing of other sections of the Act before 
arriving at a final view: all the more so 
as one Judicial Commissioner (Mr, Dalziel) 
in the present case and a Bench of the 
Patna High Court in Tata Iron and Stzel 
Co., Lid. v, Raghunath Mahto (3), have taken 
a different view of the matter. In the 
latter case the opinion was expressed by 
Atkinson, J., in a case which raised the 
question whether a suit by the pradhan’s 
landlord to eject him from his lands and 
also his office was within 8.139, cl, 6, as 
it then stood. The area of the tenancy 
was small being about 64 bighas, and a 


(3)'A IR 1918:Pat. 392 (394); 45 Ind. Cas. 72; 5 P 
L W 199; (1918) Pat. 65. 
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question arose whether it was a raiyati. 
In rejecting that view, Atkinson, J. said, 
“We think the defendant occupies the 
position of a quasi-service tenure-holder, 
that he isa tenure-holder ofa kind; but 
certainly not ons within the definition of 
the Chota Nag. Ten. Act,” Their Lord- 
ships will consider s.1%7 of the Actin due 
course, but they do not find it easy to 
appreciate why the holder of such a tenancy 
as is now before them is outside the defni- 
tion of tenure-holder given in s. 5, especi- 
ally if: he bea “tenure-holder of a kind” 
for the purposes of the Act, If the khewat 
of Kalajhore be examined it is seen to give 
the name of the “interested person” the 
party under whom he holds and the nature 
of bis rights (cols. 2,3 and 4). Unders, 80 
(3). the Record of Rights is to be prepared 
In the prescribed manner and under s. 8] 
(b), the class to which each tenant belongs 
is one of the things which may be ordered 
to be stated. The function of the khewat 
(cf. r, 12 of the Notification dated Novem- 
ber 9, 1909, given in Mr. Roid’s edition of 
the Act, pp. 97, 209), is to “show the charac- 
ter and extent of the interests of proprie» 
tors and tenure-bolders such of their inter- 
esis as are ofa ratyati nature being also 
recorded in the khatian.” The cultivating 
tenantsof the village are shown in the 
maitkt khatian as holding under Hriday 
Mahto the pradhan, the person numbered 
3 in the khewat. Unless Hriday Mahto be a 
tenure-holder within the meaning of the Act 
what is their position? The Act makas 
the widest difference between a raiyat and 
an under-ratyat greatly to the advantage 
of the former. Bys. 6 (2):— 

“a person shall not be deemed to be a raiyat 
unless he holds land immediately under a proprietor 


or immediately under a tenure-holder or immedi 
under a Mundari khuntkattidar.” iately 


While the khatian shows thata number 
of the village tenants are Bhumijs it does 
not show which of them, if any, have 
khuntkattt rights, but unless the pradhan 
of such a village be a tenure-holder the 
cultivators would not be razyats at all and 
the provisions of s8. 7 ofthe Act would be 
inapplicable—in other words a main proe 
vision for the benefit of the aboriginal 
cultivators if descended from the original 
founders of the village would have no effect 
in such a village as Kalajhore. The word 
“primarily” in s. 5 may or may not assist 
to show that persons may be tenuresholderg 
within the meaning of other provisions of the 
Act though not within the definition: but 
to narrow the definition is.made morerather 
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than -less difficult by the use of the word 

primarily. The particular problems of the 
land system in villages which had been 
originally reclaimed by aboriginals are not 
only touched upon in ss. 5 and 6 by the 
reference to Mundari khuntkattidars but 
figure prominently ins, 7 which deals with 
raiyats having khuntkattt rights. It is 
thus difficult to imply an exclusion of 
pradhans if onceit be found that they are 
within the terms of s. 5. Inthe Act as it 
was passed in 1908 s, 74 did indeed begin: 

“When a tenuresholder village headman or 
raiyat has been in cecupation of a tenure 
or holding,” but this only confirms the view 
«that the village headman will either be a 
tenure-holder or a raiyat. The Act of 1920 
in ss. 9A, 51-A, which are concerned with 
enhancement of rent speaks of ‘‘tenure-holder 
or Village headman” and of ‘tenure-holder, 
village headman or raiyat,” but whatever 
be the explanation of this choice of words, 
it can hardly be supposed to have altered 
the Actin a fundamental respect by implica- 
tion. 

In the result their Lordships must con- 
clude not only that Noor, J., was right in 
thinking that pradhans are a sort of 
tenuresholder and come within that class 
under some provisions of the Act, but also 
that so far as regards villages in Dhalbhum 
such as Kalajhore it is an essential feature 
of the technique of the Act that the pradhan 
‘ js a tenuresholder: though it has been 
thought to be in the interest of the raiyates 
to deny him this position, their Lordships 
are satisfied that it is neither possible nor 
in the interest of the raiyats so to do. 

It is necessary therefore to consider whee 
ther if the pradhan be atenureeholder he 
can be held exempt from the liability to 
have the tenure sold in execution of a rent 
decree under s. 208. Under s. 65 of the 
Ben. Ten. Act, which applies to those 
tenures only which are permanent, the 
remedy of eviction is denied tothe land- 
lord and the right to sell the tenure in 
execution is closely connected with the 
doctrine that the rent is a first charge on 
the tenure. Under the Act of 1£08,s. 60 
may have some bearing upon the applica- 
tion of s, 208, but it is unnecessary to 
diecuss the question. The saleability of 
tenures generally in execution of rent decrees 
was introduced by the Act of 1903 and 
general considerations of the interests of 
ratyats as & matter of public policy cannot 
be allowed to interfere with direct provi» 
sions of the Act. If the village land system 
hinges upcn the pradhan, it may well be 
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that his default in payment of`rent will 
redound to the disadvantage of those who 
are holders of interests under him and in 
great measure dependent upon his properly 
discharging the obligations of his tenure. 
As a legal principle, to say that “a.right 
in which third persons arè inter- 
ested cannot be sold behind their back” 
is too broad if it be made to cover "intere 
ests which are not recognised by law as 
proprietary interests vested by law in the 
raryats as against the zemindar or as legal 
duties owed to the raiyats by the zemindar. 
An examination on the incidents of the 
pradhani tenure at Kalajhore discloses no 
basis in law for the application -of the 
principle. 

On the question of custom if is plain that 
the appellant is under no necessity to make 
out any custom of saleability but relies 
upon the Act. On the other hand, no custom 
has been made out by the respondents 
which would take the tenancy out of the 
category of “tenure.” Section 76 is of no 
service tothem. They cannot succeed upon 
the footing of a custom contrary to the 
provisions of the Act asto the methods of 
enforcing @ rent decree; nor indeed have 
they proved more than that landlords, where 
it was open to them to evict at their own 
hand for non-payment of rent, used in 
former days to employ thie remedy. It need 
not here be considered whether before 1903 
it would have been open to azemindar to 
have a pradhani sold in execution of a rent 
decree, 

There remain only two further lines of 
defence—first that the tenancy of the 
pradhan is aservice tenure, and, secondly, 
that to sell the pradhani right would be to 
sell more than the tenure and in particular 
to sell a right to personal service contary to 
cl. (e) of s. 186 of the Act. 


On the first point, which is of importance 
in view of s. 77 of the Act, their Lordships 
are of opinion that the pradhani in sucha 
case as Kalajhore is nota service tenure. 
In previous cases before the Board it has 
been noticed that service tenures—chakaran 
lands — very greatly in character and impor- 
tance. The lowest class is held by minor 
officers of the zemindar whom he appoints 
and with whose services he could dispense, 
resuming the lands for the purpose of 
imposing upon them a suitable rent [Raja 
Lelanund’s case (Raja Lelanund v. The 
Bengal Government) (4). Ranjit Singh v. 


wef 6MIA101;4W R 77; 1 Suth 248; 1 Sar. 505 
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Kali Dasi Debi (5) Secretary of State v. Jyoti 
Prashad Singh (6)]. But among service 
tenures must also be ranked lands held 
on terms of performing public services 
whether of a Police or military character 
—in addition it may be to services per- 
sonal’ to the zemindar. Certain types 
of chowkidart chakaran lands come 
within this class. In the highest class 
of service-tenure-holder stands the ghatwa[— 
“great proprietor who in his day was a verit- 
able warden of the marches.” His services 
being in part of-a military character iu 
which the public interest is plain, such 
tenures have lorg been held to be inalien- 
able Nilmoni Singh v Bakranath Singh (7) 
though a local custom has been held valid 
in Kharakpus Pershad Singh v. Anund Roy 
(8), whereby alienation is permitted if sanc» 
tioned by the zemindar. But as was noticed 
by Lord Sumner delivering the judgment 
of the Board in Narayan Singh v. Niranjan 
Chakravarti (9), even within the range of 
the term ghatwal the utmost variety of 
conditions may exist, There is no question 
here of the pradhan having a mere per- 
sonal contract for employment for wages 
which take the form of the use of land. 
But if the pradhan’s interest in his tenure 
is to be held unsaleable because it is a 
service tenure in the proper sense of that 
expression and because in the discharge of 
the duties of the office the public interest 
is involved, it is necessary first to show 
from the pottah and the Record of Rights 
that it isa service tenure. The observations 
of Jackson, J.,in Koolodeep Naram Singh v. 
Mahadeo Singh (10) approved by the Board 
in Forbes v, Meer Muhammad Tuquee (11), 
are in point: ‘There is aclear distinction 
between the grant of an estate burdened with 
a certain service and the grant of an office 
the performance of whose duties are remu- 
nerated by the use of certain lands.” And in 


(5) 441 A 117 (12); 40 Ind. Oas. 981; 21 OW N 
609; 32 MLJ 565; 15 ALJ 390; 25 O L J 499; 19 
Bom. LR 462; (1917) M W N 459; 6 L W 10); 2 
P L W 1;440 841; 22 MLT 489; AIR1917P O8 


(P 0). 
(6) 531A 100 (110); 94 Ind. Cas. 974; AIR 1928 
P O 41; 30 O W N 745; 24 AL J 761;53 0533 


Œ Q). 
PO 9 I A104: 9 O 187; 4 Sar. 335; 5 Shome L R 68 
(8) 15 I A18; 15 04713 5 Sar, 121; 12 Ind. Jur. 172 


). 
(9) 51 I A 37 (50); 79 Ind. Cas. 825; A I R 1924 P O 
5; 280 W N 351:5 PLT 171; 3 Pat. 183 (P O). 
(10) 6 W R 199 (209). 
(11) 13 M I A 438 (464); 14 W R 28;5 B L R 5292 
Suth. 358; 2 Sar. 588 (P O). 
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the judgment already cited the Board made 
it clear Narayan Singh v. Niranjan Chakra- 
varty (9) that in the case of a ghatwali 
such as Khandwa “the service is not a mere 
burden on the land; it constitutes a per- 
sonal right in so far as the land held 
on that condition is concerned, and a per- 
scnal obligation in so far as concerns the 
grantor, which, being in the nature of a 
public obligation, cannot be waived by the 
grantor for his own advantage, nor, being 
in the nature of a title to the lands, can 
be relegated to desuetude for the mere 
disadvantage of the ghatwal” Of the 
prahanis in the present case it may be 
said that the pradhan represents the village 
and is the leading man ina very useful 
sense, forming the point of contact with 
outside authority. It may well be that as 
time gces on more duties will gradually be 
cast upon him in the interest of good 
administration. But his land is not held 
by him in virtue of an office and as ree 
muneration for the performance of its duties. 
His services, disclosed by the pottah and 
satwalipi are minor duties on behalf of 
his landlord, either taking care of the 
jungles and trees, or providing rasad and 
reporting crimes, which are part of the 
landlord’s original responsibility. It is 
true that the Act makes express mention 
of the pradhan’'s right to his office as well as 
his land (ss. 14 (1) ‘e), 127 explanation, 139 
(b) and 238) andthe difficulty arising from 
the conjunction of the office and the tenancy 
ig not to be denied. Yet there is here 
nothing like the grant of an office remuner- 
ated by lands granted to be held in virtue 
thereof. The office would rather appear 
to arise out of the position of the pradhan 
astenant of the zamindar and landlord of 
the raiyat. On eviction from the land he 
has never been regarded as retaining the 
office ; as indeed is shown by the language 
of s. 74-A itself. If their Lordships were 
to hold that customary pradanis in Dhal- 
bhum were service tenures they would be 
depriving the pradhans of the protection 
given by s.68 of the Act against eviction 
without the order of a Court, as s. 77 would 
override it. Whether the duties of the 
pradhan are “praedial conditions” within 
the Act (B. 3 (xix) and Ohap. XII) need not 
here be determined, as their Lordships are 
not of opinion that a decision on this point 
is necessary for determining the question 
whether the tenure is service tenure. 


The right of sale in execution of a rent 
decree is a right in „the landlord less 
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burdensome to the tenant than eviction: 
the indirect effect on other people may not 
beso light in view of the terms of the 
amendment introduced into the Act in 
1920. But as no such amendment has as 
yet excluded the pradhani from the general 
liability of tenures to be brought to sale, 
and as there exists in the Commissioner a 
general right to prohibit or stay the sale 
of a tenure, the terms of s. 208 cannot be 
modified merely upon a consideration of 
the social or economic merits of its pro- 
Visions. 

The remaining objection is that the 
pradhani cannot be sold as the sale would 
, be of a “right of personal service” (s. 186 (e)). 
“These are the same words as are found in 
e. 60 (f) of the Civil P. C.. and the Indian 
decisions appear since Ganeshv. Shankar 
(12% to have interpreted the words as 
including the right cf a person to givé 
service and not only the right to receive 
service. Whether these decisions are in 
this respect correct may be a question, but 
it is one which need not here be entered 
upon. The sale of the tenure would not be 
had as the sale of a right on the part of the 
pradhan to render personal service to the 
zemindar. It would be the sale of the 
tenancy with all its incidents -a subject» 
matter very different from a valuable right 
to perform certain ceremonies for reward 
or to discharge certain functions which are 
held in estimation, The same answer 
appears to their Lordships to apply to the 
objecticn that the sale of the pradhani 
would be sale of something more than the 
pradhan's interest in the land of his tenancy. 
His right to have the area increased as 
Jungle is cleared and cultivated by the 
raiyats is only an incident of his tenure and 
if he fails to perform his duty to pay rent the 
existence of other duties towards the zemine 
dar is no reason to bar asale if the zemin- 
dar is otherwise entitled to such remedy. 

Their Lordships will humbly advise His 
Majesty that this appeal be allowed, that 
the order of the High Court be set aside, 
and that of the Judicial Oommissioner 
(Mr, Najabat Hussain) dated September 29, 
1934, be restored. The respondents must 
pay the appellant's costs of this consolie 
dated appeal and each of the four sets of 
respondents must pay to the appellant his 
costs of the appeal brought in the High 
Court in respect of tke tenancy in which 
they were respectively interested, such costs 
to be apportioned according to value in the 


(12) 10 B 395, 
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indicted by the High Court. 
8. Appeal allowed. 
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Appeals Nos. 132 and 288 of 1935 
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R- O. Mitrge anD Roxsuvray, JJ. 

RAI KIRAN CHANDRA ROY BAHADUR 
AND OTAHERS—APPELLANTS 


Versus 
BRAJES CHARAN SEN 4ND oruges 
— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), 8.67—Does not 
apply to patni taluks — Bengal Patni Regulation 
(VIII of 1819), ss, 2, 3, 8, 14,9 — “According to terms 
of agreement” in sa. 2 and 3, include terms relating to 
rent—Patni kabuliyat silent asto interest on arrears 
of kist—Interest cannot be claimed —Ezxcess claims 
tn astam notice for substantial amount—Sale, if can 
be set astde—Second para, s. 14—Patni sale, if can be 
attacked collaterally—Expreasion “any other ground”, 
construction of — Procedure under ss. 8 and 10 not 
followed—Sale, if should be reversed — Onus to show 
notice was served in terms of Regulation — Collector 
excusing non-deposit under s. 9 — Sale, if can be set 
aside—Balance claimed more than zemindar ig 
entitled to—Talukdar, if can ask for summary in- 
vestigatton— His rights. 

Section 67,Ben, Ten. Act, is inapplicable to tenancies 
which represent patni taluks. Hence where the patni 
kabuliyat is silent as to payment of interest on the 
arrears of kist, no interest can be claimed under 
s. 67. 164 Ind. Cas. 300 (1) and 167 Ind. Cas, 404 
(2), relied on. 

Sections 2 and 3 of the Patni Regulation enact 
that inthe case of patni taluks the rights of the 
parties are to be determined according to the terms 
ofthe engagement between them, The phrase 
“according to the terms of engagement,” means all 
the terms of theengagement including those relat- 
ing torent. No interest therefore on arrears of kist 
can beclaimed when according to the terms of the 
a ana no interest on arreas is payable. (p. 616, 
col, 2. 

It is essential that the claim specified in the notice 
must not be more than what in fact is claimable, for 
the patnidar, darpatnidar, mortgagees and other 
encumbrancezs may have available to them an amount 
which may satisfy what was demandable in law but 
not the excesgive demand. The fact that theastam 
notice: which has tobe published unders. 8 has an 
important significance for the darpatnidars, under 
tenure-holders, mortgagees and encumbrancerg and 
the fact that they have rights to be protected from 
the drastic effects of a patni sale cannot, be ignored. 
The astam notices must be held to be substantially 
defective when theexcess cluims for interest on rent, 
when no interest at all was payable, made therein 
are substantial amounts and that constitutes a 
sufficient plea justifying the setting aside of the 
sale. Nawab Khawaja Ahsanullah Khan v. Hurri 
Churn Mozumdar (6) and 128 Ind. Cas. 188 (7), ex- 
plained and distinguished. fp. 619, cols, 1 & 2, | 
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A patni sale cannot be attacked collaterally and 
holds good till it ig reversed ina suit brought under 
para. 2 of Part l of s. 14, Ben. Patni Regulation. 
Mahammad Badsha Mia v. Arun Chandra (4), relied 
on, (p. 618, col. 1J 

That paragraph however does not indicate ex- 
hauetively the grounds for which a patni sale can be 
reversed, One specific ground is indicated, namely 
there being no balance, but the words following, 
namely “on any other ground” cannot be construed 
on the principle of ejusdem generis, thatis to Bay 
other grounds need not be of a nature similar to the 
ground of total absence of arrears. Any ground 
which may affect the right of the zemindar to make 
that questioned sale would be sufficient. If for 
instence, he does not follow the procedure laid down 
in ss, 8 and 10, which Are of substance, the sale will 
have to be reversed, for the right to make the sale 
rests upon the observance of the substantial rules 
of procedure prescribed in the Regulation, 92 Ind. 
Cas. 681 (5), relied on, fp. 618, cols, 1 & 2.] 

The onus is entirely upon the zemindar to prove 
that the notices*had been served in terms of the 
Regulation. Hurro Dayal Roy v. Mohomed Gaei (9) 
and Maharaja of Burdwan v. Tara Sundari Debi 
(10), relied on. [p. 619, col, 2,] 

Section 8 ofthe Regulation requires a petition by 
the zemindar tothe Collector. Where there are more 
than one zemtndar under whom the patni taluk is 
held the application must be a joint application made 
by all of them. 188 Ind. Cas. 636 (12), relied on. [p. 
620. col, 2.) 

A talukdar under s. l4canask for a summary in- 
vestigation not only when his case is that no balance 
was due but also when he contends that the balance 
claimed was more than what the zemindar waa 
entitled to. The talukdar is not bound to ask for a 
summary investigation by the Collector but may 
reserve it for a suit for reversal of the sale under s. 14 
ofthe Regulation. Shuroop Chunder Bhowmick v. 
a Chunder Singh (3), relied on. [p. 618, 
col, 1. 


Messrs. A. C. Gupta, Surendra Nath Basu 
(Sr.), H.C. Sen, Rajendra Bhusan Bakshi 
and Satyendra Chandra Sen, (in No. 132), 
for the Appellants, 


Messrs. G. C, Sen, H. L, Chakraburity, E. 
K. Chakraburtty, Mr. Jnanendra Nath 
Bakshi for Mr. Bepin Chandra Bose, Messrs 
Mihir Kumar Sirkar and Trideb Nash Roy, 
for the Respondents, 


Messrs. Surja Kumar Aich and Pannalal 
Chatierjee, for the Deputy Registrar. 


Judgment.—These two appeals are in 
two suits Nos. 134 and 133 of 1933, bronght 
under s. 14 of Regn. VIII of 1819 to set aside 
two patni sales held on May 15, 1933. In 
Appeal No. 132, there is a special plot, but 
the cther points are common to both the 
appeals. In 1796 Dewan Krishna Kanta 
Ben purchased at a Sheriff's sale, Touzi 
No. 243 of the Jessore Collectorate known 
as Taraf Rasulpore. He was ultimately suc- 
ceeded-by his brother Krishna Gobinda Sen 
who died leaving his six sons as heirs, On 
March 17, 1423, five of his sons, Gurudas 
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Sen and others, granted a patni of their 
five-sixth share in the said touzi to Ram 
Ratan Roy and Durga Das Roy (Ex. Z, 
B. 14). Thereafter on Auguat 27, 13823, 
Shib Prosad Sen, the remaining sn of 
Krishna Gobinda, granted a patni of his 
one-sixth share to the same parsons Ram 
Ratan and Durga Das Roy (Hix, Zl, 
B-18) It is admitted, and there cannot 
also be any doubt, that Exs, Z and Z-l 
created patna and not shikmi taluks in fay- 
our of the grantees. Theappellants are the 
Successors-in-interest of Ran Ratan and 
Durga Das and the respondents are the suc- 
cessors of the said six sons of Krishna 
Gobinda. 

Raja Barada Kanta Roy, who was the 
former owner of Touzi No. 243, instituted 
io 1328 a suit against the heirs of Krishna 
Gobinda to set aside the Sherif’s sale. 
When ths maiter was pending in the Judie 
cial Committee of the Privy Council it was 
cOmpromised and on the basis thereof a 
decree was passed on December 1, 1838, 
(Ex, Z-26, B-34). Raja Barada Kanta got 
nine-annas share and the remaining seven- 
annas share in the touzi remained with the 
Sens, The patnidars Ram Ratan and the 
widow of Durga Das, relinquished by an 
istafa nine annas share of the patnis and 
retained the remaining seven-annas share, 
the patni rents being proportionately ree 
duced and proportionate selamis were ree 
funded by the Sens under a kistibandi 
(Ex, Z 5, B29). There was an agreement 
for the exchange of fresh pottas and kabuli- 
yats (Hx. 11, B 27) for the seven-annas 
share which remained with the Sens as a 
result of the compromise decree and which 
was left in the possession of the patnidars 
Ram Ratan and the widow of Durga Das, 
but no fresh pottas and kabuliyats ware 
executed and exchanged, The reduesd rent, 
namely what represented the ssven-anuas 
share of the Sens were thereafter all along 
paid or realized. Oa these facts the learned 
Subordinate Judge held that the interests 
of the appellants must be traced to their 
sources, Hx, Z and Ex. Z-1, and were ac- 
cordingly patni and not shikmi taluks, to 
which the provisions of Regu. VIIL of 1319 
applied. This conelusion which has not been 
attacked by the appellants’ Advocate is in 
our judgment the only conclusion possible. 

On April 18, 1933, {corresponding to 
Bysack 5, 1340}, which was the first working 
day of the Bengalee year, the respondents 
filed two applications under s. 8 of tha 
Patni Regulation before the Collector for 
sale of the said two patni taluks (Exs. D 
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and G, B 104 and 115). Both these appli- 
cations were precented by a revenue agent, 
Hari Lal Mitter, on the basis of two mukh- 
tearnamas, Exs. Z 21 and Z-22 (B 98 and 
107). At the sales held by the Collector on 
May 15, 1933, both the patni taluks have 
been purchased by the respondents, the 
larger paini for Rs. 6,000 and the smaller 
one for Rs, 3,169, that is far less than the 
amount of arrears for which the sales were 
held. The two suits for setting aside the 
gales, which were filed on June 19, 1933, 
have been dismissed by the learned Sub- 
ordinate Judge by his decrees dated Febru- 
ary 22,1935. 

The common points urged by the learned 
Advccate for the appellants are: (2) that the 
notices issued under a, 8 of the Patni Regu- 
lation (the astam notices) were bad notices, 
inasmuch as they included a claim to inter- 
rest which the zamindars were not entitled 
to and (i) that the said notices were not 
published in terms of tte said section, as- 
there wasno publication at the defaulting 
painidars’ katchery upon the land of the 
patni taluks. The special point urged in 
Firet Appeal No. 132 is that the application 
for sale was not made by all the zamindars. 
No other points have been urged before 
us, the learned Advocate for the appellants 
stating to us that though he is not challeng- 
ing the other conclusions of the lower Court 
he must not be taken to be abandoning the 
points covered by the said conclusions. 

For the purpose of deciding the first of 
the aforesaid common points, it would be 
sufficient to set out the terms of one of the 
astam notices, for the other notice is similar 
in terms, The notice is Ex. 22 (a) (B 109), 
‘ It seis out in the Schedule the amount of 
arrears Claimed and states that if the de- 
faulters do not pay the same together with 
interest upto the date of realization before 
the date fixed for the sale, the patni taluk 
would be sold. Inthe Schedule a sum of 
Rs. 1,146-15-0 (there is a misprint in the 
figure) is claimed as iaterest. The conten- 
tion of the appellants is (a) that the res- 
pondents cculd not in law includa the claim 
for interest, and (b) as they have done so 
the sale is liable to be set aside. 

The learned Subordinate Judge held that 
the respondents could not claim any inter- 
est under the contract, but they were en- 
titled to claim the same at the rate of 124 
per cent. under s. 67, Ben, Ten. Act. 
Therefore the claim as made in the peti- 
tions for sale and in the asitam notices was 
not excessive, as interest had in fact been 
calculated at 12 per cent. per annum. In 
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that view of the matter he did not decide 
the second- point which we have formulated 
above, The learned Advocate for the respon» 
dents has not argued in support of the con- 
clusion of the learned Subordinate Judge 
that interest was payable under s. 67, Ben. 
Ten. Act, but declared that he does not 
abandon the point, He has however urged 
before us that the matter is concluded in 
favour of his clients by res judicata. We 
will therefore have to consider whether in- 
terest could be claimed by the respondents 
at all or at that rate, either on the basis of 
contract or of s, 67, Ben. Ten. Act, or on 
the basis of res judicata. 

The claim cannot be supported on the 
basis of contract, for the patni kabuliats, 
Exs. Z and Z (1), (B 14 and 18) .do not pro- 
vide for interest on the kists in arrears, Nor 
can interest be claimed under s. 67, Ben. 
Ten. Act, The reason which leads us to 
hold that s. 67 is inapplicable is that the 
tenancies represent patni taluks, Sections 2 
and 3 of the Patni Regulation enact that in 
the case of patni taluks the rights of the 
parties are to be determined according to 
the terms of the engagement between them. 
The phrase “according to the terms of enga- 
gement,” means all the terms of the engage: . 
ment including those relating to rent. 
According to the terms of the engagements 
in the cages we have before us no interest 
on arrears was payable. In view of the proe. 
visions of a. 195 (c) Ben. Ten. Aci, as it 
stood in 1933, those terms cannot be affect- 
ed by any provisions contained in the Ben. 
Ten, Act, There cannot therefore be any 
scope for the application of s. 67 of the said 
Act: Manoranjan Roy v. Selamuddin (1) 
and Samser Alt v. Haji Araf Mahmod 
Talukdar Munshi Mohammed Hossein (2) 
We will now have to examine the argument 
based on res judicata. The contention 
of the learned Advocate for the respon- 
dents is tbat it bad been settled cons 
clusively between the predecessors of the 
parties in 1858 that the zamindars were 
entitled to charge interest at the rate of 12 
per cent, on the basis of usage, To support 
this contention reliance has been placed 
upon an inter partes Judgment of the Prins 
cipal Sudder Amin of Jessore (Ex. Z 25e 
B 51), That case will have to be examined 
in detail. For the arrears of rent of the 
year 1263 B.S. the zcamindars applied to 
the Collector for sale of the patni taluk. 


T i a W WN 1003; 164 Ind, Cas. 300; 61 OL J 348; 

9 3 191. 

g? 41 O W N 605; 167 Ind. Cas. 404; 9 R Q 
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In their petition they claimed interest on 
the arrears. At the time of the.sale the 
painidars offered to pay the amount that 
represented arrears of rent but objected to 
the claim for interest. The Oollector struck 
off the matter on the view that no interest 
was ‘payable under the terms of the paini 
kabuliat The zamindars accordingly 
brought the suit in the Civil Court for 
recovery of the arrears of rent together with 
interest. In tke summary of the plaint as 
given in Ex. Z 25 no grounds are stated on 
which the claim for interest was sought 
to be sustained. The defence was that 
interest could not be claimed as tbere was 
no contract to pay the same, and that no 
interest could be awarded under Interest 
Act (XX XIX of 1839) as the plaintifis had 
not served on the defendants a notice in 
the terms of the said Act. The rejoinder of 
plaintiffs was that there being a stipula- 
tion in the fkabuliat for payment of the 
money kist by kist and no payment having 
been made they were entitled to interest. 
It does not appear that the plaintiffs pleaded 
usage, butin support of their claim they 
produced a decree of the year 1831 which 
had awarded them interest, This decree 
of the year 1831 is not on the records of 
this case. 


To understand the pleadings as summa- 
rized in Ex, Z 25, itis necessary to have 
in view the provisions of the Interest Act 
of 1839. It empowers the Court to allow 
interest to the creditors at a rate not 
exceeding the current rate on debts or 
sums Certain: (a) When payable under a 
written instrument at a certain time, 
interest being calculated in that case from 
the time when the sum was payable under 
the written instrument, In this case, a 
previous demand in writing is not neces- 
sary. (b) When payable either not ata 
certain time or not under written instrument 
then from the time when a demand in 
writing is made, Inihis case demand in 
writing Is essential. The defendants 
accordingly had in view the second part, 
what we have stated in (b), but the 
plaintiff's rejoinder was that the Court could 
award interest without a previous written 
demand because the case fell within the 
first parl, that is, what we have stated 
in (a), This is our view of the pleadings. 
The rejoinder meant that ‘notice’ or 
written demand was not necessary but 
interest could be awarded under the 
Interest Act because the sum payable was 
a sum certain, payable at a certain time 
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(according to the kists) and payable under 
a written instrument (the kabuliat). 

Before we deal with the judgment that 
was pronounced we think it necessary to 
correct a mistranslation at p. 58 line 30.. 
The words “by the defendants” are to 
be inserted after the word “invoked.” 
Issue No, 2 related to the plaintiff's claim. 
for interest. In our view of the judgment 
that claim was dealt with by the Oourt 
in the following manner. The Oourt did 
not allow interest on the basis of cone 
tract. It overruled the defendants’ plea 
that a written demand in terms of the 
last portion of s. 1, Interest Act, was. 
necessary. It held that the case came within 
the first part, what we have stated in 
heading (a) of our analysis of the Interest 
Act, and forthe purpose of exercising its- 
discretion in favour of the plaintiffs it 
relied upon two facts namely: (1) that 
repeated oral demands had been made 
by the plaintiffs, and (2) thaton a former 
occasion (1831) interest had been decreed, 
The observation that the decree of the 
year 1831 indicated a ‘'custom for payment 
of interest” was only an incidental one, 
as the existence of such a custom had not 
been put in issue on the pleadings of 
the parties. From an analysis of the 
pleadings as summarised in Wx. Z-25, it 
seem3 that the controversy related to the 
Point as to whether the case fell within 
the first or the second part of s. 1 of the 
Interest Act. The judgment also did not 
proceed on the basis that the decision pro- 
nounced on duly 27, 1831 was res judicata 
on the question of interest.’ We according: 
ly hold in agreement with the learned: 
Subordinate Judge that by its judgment 
in the suit of 1858 the Court awarded 
interest uoder the Interest Act, and 
though there is no discussion in the judg-- 
ment as tothe rate, on calculation it works. 
out at 12 per cent. par annum. ‘The respons- 
dents could not accordingly include in the- 
applications under s, 8 of the Patni Regu- 
lation orin the astam notices a claim for 
interest, as they did, at the rate of 12 per 
cent. per annum, calculated on the basis of 
monthly kist, for, if they were only em- 
titled to get interest on the basis of the 
Interest Act, that interest had to ba assess- 
ed by the Court in asuitfor recovery of 
their dues, and then only at the current 
rate of interest. What the current rate was 
in 1933 would depend upon proof. Tae 
Position therefore is that the dafendants- 
respondents made an excessive demand in 
the proceedings for astam sale. The excess- 
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-demand was not 4 trifling sum but a sub- 
‘stantial one, Rs. 1,146-15-0 in one case and 
Rs. 229-5-6 in the other. The question is 
whether this is a sufficient plea for the 
‘reversal of the patni gales, 

Paragraph 1 of s. 14, provides in a Manda- 
‘tory form that the sale is to be held on the 
-date fixed if the balance claimed by the 
zamindar be not paid onthat date. Part 2 
of the section provides for a summary en- 
quiry by the Collector at the instance only 
of the talukdar (i. e., patnidar) if he chose 
‘to contest the zamindars demand tò any 
arrear. This, in our judgment, means 
‘that he can ask for a summary investiga- 
‘tion not only when his case is that no 
balance was due but also when he con- 
tends that the balance claimed was more 
‘than what the zamindar was entitled to. 
The talukdar is not bound to ask for a 
summary investigation by the Collector but 
may reserve it for a suit for reversal of the 
sale under s.14 of the Regulation: Shu- 
roop Chunder Bhowmick v. Rajah Pertab 
‘Chunder Singh (3). The Collector has to 
make an award and the intention js that 
it should be made before the date fixed 
for the sale. But, ifthe case for summary 
investigation be not disposed of before 
the said date, the sale is not to ke stayed 
or put off, and ifthe zamindar insists on 
the sale it can only be stopped by the 
deposit of the full amount claimed by the 
zamindar inthe notice of sale, If,however, 
by reason of the deposit not being made 
the sale is held,it would be made on the 
responsibility of the zamindar, and the 
alleged defaulter will have no remedy but 
by a regular action for damages and for 
reversal of the sale. This sub-section gives 
an indication, though not a conclusive one, 
that excess demand may be a ground for 
reversal of the sale. 

Paragraph 2 of parti of s. 14, confers on 
the defaulting patnidar or any person who 
may be affected by the patni sale the right 
to sue the zamindar in the Civil Court for 
reversal of the sale. That is the only form 
of remedy given to them, for a patni sale 
cannot be attacked collaterally and holds 
good till itis reversed in a suit brought 
under that sub-section: Mohammad Badsha 
Mia v, Arun Chandra (4), That paragraph 
however does not indicate exhaustively 
the grounds for which a patni sale can 
be revereed. One specific ground is indie 
cated, namely, there being no balance, but 
the words following, namely, “on any other 

(3) 7 W R218. 

{4) 400 W N 1233. 
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ground” cannot be construed on the prio- 
ciple of ejusdem generis, that is to say 
otber grounds need not be of a nature 
similar to thə groundof total absence of 
arrears. Any ground which may affect the 
right of the zamindar to make that ques- 
tioned sale would be sufficient. If for in- 
stance, he does not followthe procedure laid 
downin ss, 8 and 10, which are of sub» 
stance, the sale will have to be reversed, 
for the right to make the sale rests upon 
the observance of the substantial rules of 
procedure prescribed in» the Regulation. 
The case in Bhupendra Narayan Singh VY. 
Madar Bux (5\, is an extreme illustration 
of this proposition. 

The Regulation provides for a summary 
method under a regulated procedure for 
the recovery ofthe arrears of rent due by 
the painidar to the zamindar, The pro- 
ceedings are to start with a written applica- 
tion by the zaminaar for sale containing a 
specification of the balance of the expired 
year in the oasa of an annual sale, or in the 
case of a mid-year sale, of the balance for 
the first six months. The apolication with 
a notice in the prescribed form must be 
stuck up in a conspicuous part of the Cole 
lector'’s hatchery, and two notices, or re- 
levant extracts thereof, must be published 
one at the mal katchery of the zamindar 
and the other at the katchery or principal 
town or village upon the land of the de- 
faulter. On the date of salethe notice stuck 
up in the Oollector’s katchery must be 
brought down and an agent of the zamin- 
dar must attend with a statement of the 
balance due, The zamindar is exclusively 
responsible for all the matters specified 
above. He is also exclusively responsible for 
the correctness of the statement showing 
the balance which has to be inspected by 
the Collector (s. 9, last paragraph). Such 
being the scope of the Regulation, proceed 
ings for a summary sale can only be started 
for the purpose of recovery of rent and of 
such further sums which can be recovered 
as rent under the same procedure by which 
rent can be recovered, e. ga arrears of cess 
and interest on rent and cess, where such 
interest is payable in law. - 

The effect of a sale uader the Regulation 
has been defined in 8.11. It would wipe 
away the interest ofa darpatnidar and of 
other subordinate tenure-holders and would 
destroy encumbrances on the patni, subject 
to a limited exception. Those persons have 
accordingly been given the right to deposit 


(5) 52 I A 439; 92 Ind, Oas. 681; A IR 1925 P O 297; 
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the sum which may be shown in the zamin- 
-dar's statement of the balance. The astam 
notices must contain not only the state- 
‘ment of the claim but mtret state definitely 
that if the whole amount specified 
in the notice, in the ease of an annual sale, 
‘or in the case of mid-year sale, the whole of 
the advertised balance or such an amount 
as would reduce the arrear including any 
intermediate demand for Kartic, toless than 
‘one-fourth, be not paid before the date 
fixed for sale, the sale will be held. The 
importance of this has been pointed out in 
the judgment of the Judicial Committee of 
the Privy Council in Nawab Khaja Ahsan- 
ulla Khan v. Hurri Churn Mozumdar (6), 
The principle which we deduce from the said 
decision is ¢hat it is essential that the claim 
specified in the notice must not be more 
than what in fact is claimable, for the 
‘patnidar, darpatnidar, mortgagees and 
other encumbrancers may have available 
to then an amount which may satisfy what 
was demandable in law but not the 
excessive demand. The factthat the astam 
notice which has to be published under s. 5 
has an important significance for the 
darpatnidars, under-tenure-holders, morte 
gagees and encumbrancers and the fact 
that they have rights to be protected from 
the drastic effects of a patni sale cannot, in 
our judgment, be ignored. The case in 
Khyarennessa v. Satya Bhanu Ghosal (7) 
has been cited by the respondents’ Advocate 
in support of his contention that if an 
amount which the zamindar cannot in law 
claim, be stated in the astam notice, but 
separately, the patni sale cannot be reverse 
ed on the ground that the claim made was 
excessive, whatever may be the amount 
of the excessive demand, ‘hat case, how- 
ever, does not support this broad contention 
and the decision must be taken to have 
been pronounced on the facts of that case 
and the fact that the excess demand re- 
presented a trifling sum was a material fact. 
The second point urged in that case by the 
appellant’s Advocate was met in the judg- 
ment on three grounds: (i) that the patni 
potta had not been produced. It may have 
been that by its terms subsequent im- 
positions like cesses were made part of the 
rent; (îi) that amount of cess claimed was 
inconsiderable, and (iii) it had been shown 
separately in the notice, The second 
ground was sufficient to repel the appellant's 
contentions, for to have a paint sale 
(8) 19I A 191; 20 © 86; 6 Sar. 252 (P O 
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(7) 34 OW N 548; 128 Ind. Oas. 188; A I R 1930 
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reversed the non-compliance with the pro» 
visions of s. 8 must be a substantial 
and not a technical one, which can be cured 
on the principle of de minimis non lex 
curat. 

If, however, the learned Judges meant 
to say (which in our opinion they do not) 
that the fact that the excessive claim, 
made in the astam notice could not bea 
ground for the reversal of the sale, because 
it was shown separately from rent, however 
substantial the excess amount may be, we 
must dissent from the proposition, as 
being inconsistent with the principle for- 
mulated by the Judicial Committee in 
Nawab Khaja Ahsanulla Khan v. Hurri 
Churn Mozumdar (6). The painidar may 
know that he is not bound to pay what 
has been shown separately, but not the 
darpatnidars, under-tenuresholders, morte 
gagees and other encumbrances, We 
accordingly hold that the astam notices in 
the cases before us were substantially defec- 
tive ag the excess claims made therein were 
for substantial amounts, and this constitutes 
a sufficient plea justifying the setting aside 
of the sale. The sales cannot accordingly 
stand. 

The appellants’ Advocate has only chal- 
lenged the regularity of the publication of 
the astam notices which are required to be 
published on the land of the patnz taluk. 
The evidence is that the notices were duly 
published in Mouza Bhahadurpore which 
is an important village included in the 
patni taluks. There is ample evidence in 
support of such publication, which evidence 
we believe. The second part of his argu- 
ment on this part of the case is that there 
were katcheries on the land of the patni 
taluks and no notice having been: published 
at any of such katchery, the proceedings 
are materially irregular. In Maharani of 
Burdwan v. Krishna Kamini Dasi (8) the 
concluding words of para. 3 ofs. 8, Second 
were construed. It was laid down therein 
that publication must be at the katchery 
on the land of the defaulter, and only if 
there is no such katchery, then at the 
principal town or village appertaining to the 
taluk sought to be sold. The question there- 
fore reduces itself to a question of fact, 
namely if there was one or more katcherys 
of the defaulting patnidars within the patni 
taluks. The onus is entirely upon the zamin- 
dar to prove that the notices had been 
served in terms of the Regulation: Hurro 
Doyal Roy v. Mohomed Gazi (9) and 


(8) 14 I A 30; 14 O 365; 4 Sar. 772 (P 0). 
(9) 16 O 699. 
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Maharaja of Burdwan v. Tara Sundari 
Debi (10). Bearing this in mind we now 
proceed to examine the evidence, 

It is the case of both parties that years 
back there was a kaichery of the patnidars 
in village Bahadurpore but that katchery 
was removed about eight or ten years ago 
to the town of Jessore which is not included 
in the patni taluks. Panchanan Das, an 
officer of the appellants, admitted in crosse 
examination (A. 65) that rent of the ten- 
ants under the patni were realized from the 
Bahadurpore Katchery when. the kaichery 
was in existence. In answer toa further 
questicn he admitted that rents due from 
the tenants of Taraf Rasulpore, i. e., of the 
entire patni taluks, were realized from 
there. The inference would follow that at 
the material point of time rents from the 
tenants of the patni taluks: were being 
realized from the place where the Bahadur- 
pore Katchery was shifted, i. e. from Jes- 
sore, which is at a very short distance from 
Bahadurpore. This inference is strengthened 
by the fact that although a number of 
officers of the appellants were examined 
none of them named any katchery of their 
masters within any of the patni villages 
from which rent was being realized in 1933 
after the katchery in village Bahadurpore 
was abolished. Jyotirmoy Roy Choudhury, 
(A. -116) the respondents’ manager, states 
that he gave definite instruction to his sub- 
ordinate Radhabullav Biswas, who was in 
charge of the matter of service of the astam 
notices, to enquire if there was any katchery 
of the defaulters at any of the patni villages, 
and that if he found any, he was to effect 
service at such a katchery. In cross-examie 
nation he could only say what he had heard 
and that was that there was no katchery of 
the defaulters within ‘the patni taluks. 
Radhabullav states that he made enquiries 
and was satisfied that there was no such 
katchery. This is corroborated by Aswini 
Kumar Babu (A. 75 and 76). 

The respondents cannot be expected to 
lead better evidence, but cogent evidence 
can be expected from the appellants who 
were the defaulting patnidars, if there was 


any such kaichery. Allthey did was that- 


at the close of the case (January 23, 1935) 
they filed and exhibited some settlement 
khatians finally published about 12 years 
before the astam proceedings which showed 
that some plots in villages Agdia, Purulia 
and Hida had been recorded as being the 
kaicherys of the ijardars, the appellants 


PO 10 I A199 O 619; 13 OL R 34; 4 Sar. 414 
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being recorded as mokarari mourasi ijara- 
dars under themselves as patnidars (Ex. 26 
series). The relevant entries are at pp. B255, 
256, 271 and 279. Those three villages are 
within the patni taluks.. We agree with the 
Subordinate Judge that those khatians do 
not prove the existence of those katcherys: 
in 1933, that is that those huts were being 
used at that time as the patnidars collection 
offices. Much better evidence, both oral 
and documentary, would have been forth- 
coming frem the side of the appellants, if 
they had katchery on the lands of the patni 
taluk in 1933, We hold that such evidence 
as there is on the record establishes the fact 
that at the time of the service of the astam 
notices there was no katchery of the defaul- 
ters on the lands of the patni taluks. This 
ground is accordingly overruled. 

We will now deal with the special point 
raised in First Appeal No. 132 of 1935. 
Section 8 of the Regulation requires a peti- 
tion by the zamindar to the Oollector. 
Where there are more than one zamindar 
under whom the patni taluk is held the 
application must be a joint application made 
by all of them. The law has been summariz- 
ed at pp. 143 and 144 of the Tagore Law 
Lectures of 1895 (Land-Law of Bəngal by 
Mr. Sarada Churn Mitter, an ex-Judge of 
this Court) in a passage which has been 
quoted in extenso by the learned Subordi- 
nate Judge. In the case before us, the appli- 
cation was made by arevenue agent, Hari 
Lal Mitter, on the basis of a muktearnama 
(Hx. Z 22 B 107) executed by Priya Bala 
Sen as the certificated guardian and mother 
of Anuttam Sen who is described there as a 
minor. In fact Anuttam Sen had attained 
majority in August 1932 and his mother had 
at his instance made over charge to him 
before March 7, 1933 (Order-sheet of the: 
learned District Judge inthe guardianship 
case—Exs, 12 and 12 (a)). 

The point was not specifically raised 
in the plaint and the order sheet was. 
filed in Oourt on January 10, 1935 when 
the appellants opened thsir case. They 
were marked exhibits on January 15, when 
they closed their case, according to the usual 
practice of marking as exhibits documents 
which do not require proof. The respon- 
dents then opened their case and thoir 
manager Jyotirmoy Roy Ohoudhury, was 
examined on January 23, 1935. He nar- 
rated the circumstances under which the 
sald muktearnama was executed. We 
donot think that the respondents were 
taken by surprise. It is not denied by 
them that Anuttam Sen had attained 
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majority before April 17,1933, when the 
muktearnama was executed, His mother 
therefore could not act for him on the 
basia that she was Dis certificated guardian. 
The evidence of Jyotirmoy was that Anut- 
tam took the muktearnama to his mother, 
Priya Bala, who executed the same in his 
presence. Hethen took tothe muktearnama 
to Jessore and handed it over to the muktear. 
The evidence of the muktear's clerk, Tara 
Pada, shows that when he received the 
muktearnama the body of the muktearnama 
had not been written but he wrote the same 
in his master’s house (A. 112 1. 42). 


Jyotirmoy does not state that anything’ 


was said to Priya Bala in the presence of 
Anuttam as tothepurpose for which the 
muktearnamt was required. There is 
nothing onthe record to show that Anuttam 
knew .of the purpose for which the 
muktearnama was being given by his mother 
and the body of the mukiearnama being 
then left in blank he could not know for 
what purpose his mother was executing the 
muktearnama. Anuttam has not deposed, 
nor has Priya Bala been examined. On 
this state of the evidence it cannot be 
said that Anuttam had authorised his 
mcther tacitly (for there is noevidence of 
express authorisation) tosign for him a 
muktearnama for enabling a muktear, to 
file an application for patnt sale. The 
muktear, Hari Lal, was accordingly not 
authorised by his muktearnama to file 
any application for eale for and on 
behalf of Anuttam. On the basis of that 
muktearnama, he filed the application 
(Ex,G,B115). The names appearing at 
the top of that application do not represent 
the signature of those persone, ‘They had 
been written by the muktear’s clerk. On 
these facts we hold that no application had 
been madeby or on behalf of Anuttam 
Sen to the Collector for sale of the patni 
taluk. There was thus a substantial defect 
and the sale of the bigger patni taluk 
cannot be upheld. 

We will now express our opinion on the 
other points decided by the learned Sub- 
ordinate Judge which have not been 
argued before us by the appellants’ or 
the repondents’ Advocates, nor given up, 
in view of the observations of the Judicial 
Ocmmittee of the Privy Council in Mohomed 
Solaiman V. Birendra Chandra Singh (11) 
at p. 254. These points are (1)- that there 
was no publication of the notices at the 


. (11) 501 A 247 (254); 74 Ind. Cas. 906; A IR 1922 
P O 405: 50 O 243;44M L J 388; 32 ML T 115; 27 
W N'749; 370 L J 561(P 0). f 
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Oollector’s kutchery (2) that there was no 
publication at the mal katchery of the 
zamindars (3) that the notices were not 
served at ‘the Jessore katchery of the 
patnidars (4) that the zamindars in their 
statement of claim had not given the 
defaulting patnidars a credit for Rs. 1,100 
which the latter had paid (5) that 15 per 
cent. of the Purchase money not having 
been deposited immediately after the sales, 
the sales have to be reversed and (6) 
that the suits were barred by time as there 
was no proper suit under s. 14 of the 
Regulation before the amendment of the 
plaint on September 12, 1934. This point 
wasraised by the defendants in the lower 
Court. 

We do not see any substance in these 
points, Radha Ballav Biswas, Ramesh 
Chandra Ghosh, the judicial peshkar of - 
the Collector, Tara Pada, the muktear’s 
clerk and Hari Lal, the muktear prove the 
service at the Collector's katchery, We 
believe the evidence. Rada Bullav Biswas 
and Bhola Nath Mukhopadhyay, prove 
the service at the mal katchery of the 
respondents, The return of service Ex. X 
(at B-102 and 103) and Ex. Y (at B-113) 
corroborates their evidence. The service 
at the Jessore katchery of the appellants 
was an unnecessary service, because that 
katchery was not on the lands of the patni 
taluks. Stillwe find that that katchery 


was located at Swarno  Chataiwala's 
house and that there was proper service 
there. 

The patni sales were held for the 


arrears of the Bengalee year 1339. Two 
payments, Rs. 1000 and Rs, 100, had been 
made towards patni rent for which two 
receipts had been given to the appellants 
by the respondent's manager, J yotirmoy. 
According to his evidence, the payments 
were appropriated towards the arrears for 
1338 B.S. andthe two receipts that he 
gave expressly stated that fact. (A. 118, 
1,38). The respondents called upon the 
appellants to produce those receipts 
which they refused todo, The methods of 
appropriation moreover are shown in the 
respondents’ account books which were 
produced. We accordingly agree with the 
learned Subordinate Judge that the said 
sums were rightly appropriated to the 
respondents’ dues for 1338 B. 8, 

Itis a fact that15 per cent, of the 
purchase money was not deposited by the 
respondents on the date of sale in terms 
of s. 9, but they deposited the whole 
amount of the purchase money within 8 
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days of the sale and that was accepted. 
The zamindars themselves purchased at an 
amount which did not wipe away the 
legitimate claims for the year 1339 B. S. 
It has been proved by the Collector's 
judicial peshkar, Ramesh Chandra Ghosh, 
and by Ex. Z-11 (B-87),a letter written 
by the Board of Revenue to the Commiss 
sioner of the Burdwan Division, that in 
such cases no deposits are to be made by 
the zamindar purchaser, but the purchase 
money isto be set off against his claim. 
In any event, the fact of non-deposit 
when excused by the Collector cannot be 
in our opinion such an irregularity which 
would entitle a party to have a patni 
sale reversed. The case in Abdul Jabar 
v. Jitendra Kumar Pal (12) furnishes a 
close analogy. 

The point of limitation raised by the 
respondents inthe lower Court isof no 
substance. The plaint as originally 
filed contained all necessary allegations 
which if established would entitle the 
plaintiffs to have the sale reversed. ‘To 
avoid the payment of ad valorem court-fees 
the first prayer was a prayer to have the sale 
declared illegal, ete, The Oourt was not 
asked expressly to set aside the sale. 
That was added by the amendment. The 
amendment cured the defect and the plaint 
must be taken to be a good plaint from 
the date when it was filed. No ground has 
been made out that the amendment was 
improperly allowed: Charan v, Amir Khan 
(13., The result is that both the appeals 
are allowed and the patni sales are set 
aside. Asthe appellants have failed to 
substantiate many of the points raised 
by them inthisCourt and in the lower 
Court we allowthem only half costs of this 
Court and of the Court below. In appeal 
No. 288 full hearing fee is assessed at 
Rs, 300 (three hundred). 


De Appeals allowed. 


Oal. 77; I L R (1940) 1 Cal. 138;70 O L J451; 12 
503 
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(13) 47 I A255; 57 Ind. Cas, 608; A I R1921 P O 
50: 48 0 110; 39 M L J 195; 28 M LT 149; 2 U PL 
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RANGOON HIGH COURT 
Oivil Revision Application No. 275 of 
1939 


November 30, 1939 
DUNKLEY, J, 
GEORGE NEWNES BOOK (Co, (INDIA) 

LTr., By MANAGER, L. M. PEARSON 

— APPLIOANTS 
Versus 
K. V. S IYER—RESPONDENT 

Contract Act (IX of 1872), 8. 25 (3) — Proposal in 
letter by debtor to pay time-barred debt by instalments 
—Some instalments pard as proposed and accepted by 
creditor—Proposal becomes promise within s. 25 L3) by 
tis acceptance by conduct by creditor. 

Where, by a letter a debtor proposes to pay a time-- 
barred debt by monthly instalments and pays some 
of the instalments as proposed, the acceptance ofthe 
instalments by the creditor amounts to. acceptance of 
the proposal by the creditor by conduct, and the 
proposal becomes a promise enforceable under the 
provisions of cl. (3) of s. 25, Contract Act. Appa 
Raov, Suryaprakasa Rao (1), relied on, 


C. R. App. against the decree of the Small 
aa Court, Rangoon, dated June 20, 
1939. 


Mr. Bhattacharya, for the Applicants. 
Mr. S. N. Sastry, for the Respondent. 


Order.—This application in revision 
arises out of a suit brought in the Small 
Oause Court of Rangoon for the recovery of 
a sum of Rs. $0, being the balance of the 
price of certain books sold by the applicants 
to the respondent. The bcoks were sold in 
July 1932, and admittedly, on the face of 
it, payment for the price of these goods was 
time-barred. The suit, however, is based 
upen a contract, within the terms of s. 25, 
cl. (3), Contract Act, to pay a time-barred 
debt. That section says that an agreement 
made without ecnsideration is not void if 

“it is a promise, made in writing and signed by 
the person to be charged therewith,—to pay wholly 
orin part a debt of which the créditor might have 
enforced payment but for the law for the limitation. 
of suits.” 

The action was based upon a letter 
(which is Ex. © on the record), dated 
June 11, 19:6. Admittedly, it was written 
to the applicants by the respondent and 
was signed by him, Itis in the following 
terms : 

“On account of my dues I will make part payment. 
of Rs. 20 (twenty only) on June 18, 1938, to Mr. 
Hartnoll who met me this day. I regret for the 
delay, I propose to pay the balance by monthly 
instalments.” 


Now, for the applicants it is set up that. 
this is an unequivocal promise to puy the 
balance of the debt due by monthly instal- 
ments. For the respondent it is said that 
this is a mere acknowledgment of the debt ` 
and as such is of no avail to the applicants 
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because the acknowledgment was made 
alter the debt had become time-barred. Re- 
ferring tos. 2, Contract Act, we find there 
the definitions of “a proposal” and “a pro- 
mise.” Subec'!ause (a) of s. 2 says that: 
“When one person signifies to another his willing- 
ness to do or toabstain from doing anything. with 
a view to obtaining the assent of that other to 


such act or abstinence, he is said to make a pro- 
$3 
posal. 


Quite clearly therefore this letter was a 
proposal by the respondent to pay the ap» 
plicants the balance of the debt due by him 
by monthly instalments. Sub-clause (b) of 
the section says that: 

“When the person to whom the proposal ie made 
signifies his assent thereto, the proposal is said to 


be accepted, A proposal when accepted becomes a 
promise,” ə 


For the applicants it is urged that ac- 
ceptance can be expressed either in the 
form of a verbal or a written acceptance, or 
by conduct, and tbat ia this case there has 
been an acceptance by conduct. Ia my opi- 
nion this is the correct view of the relations 
between tke parties in regard to this matter. 
The first part of the letter of June 1i, 
` 1936, promised to make a payment of Rs. 20 
on June 18, 1936. On July 2, 1936, the pay- 
ment of Rs. 20 was actually made by the 
respondent. Then on November 10, 1936, 
he made a further payment of Rs, 10, which 
was accepted by the applicants, and, in 
my view, such payment of Rs. lv in 
November was acceptance by the applicants 
of the proposal to pay the balance by 
monthly instalments, and consequently this 
proposal became a promise. This particular 
poini has been considered by a Bench of 
the Madras High Court in Appa Rao v. 
Suryaprakasa Rao (1), at p. 97: the learned 
Judgessaid: . 

“For this purpose we think the document is suffi- 
cient... When it contains a promise to pay wholly or 
in part the debt referred to therein, that is when it 
expresses an intention to pay which can be con- 
strued to be a ‘promise’ within the meaning of the 
section. We do not think that to create a ‘pro=- 
mise’ within the meaning of the section it is 
necessary that there should be an accepted proposal 
reduced into writing. The definition clause says 
a proposal when accepted becomes a promise. It does 
not say a proposal when accepted and redaced to 
writing becomes a promise and in our judgment all 
that is requisite is that there should be a written 


proposal accepted before action, for a written pro- 
posal becomes a promise when accepted,” 


That is exactly the state of facts here. 
There was a written proposal made on 
June 11, 1936, and that proposal was accept- 
ed by the applicants, and therefore it be- 
Came a promise enforceable under the provi- 
sions cfc]. (3) of s. 25, Oontract Act. In my 
Opinion, the learned Third Judge of the 

(1) 23 M 94 (97). 
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Small Cause Court, in dismissing the suit of 
the applicants, misdirected himself as ta the 
law and the applicants were entitled to 
succeed in their suit based upon this letter 
of June 1], 1936. The application is 
therefore accepted and the judgment and 
decree of the Small Cause Court dismissing 
the suit of the applicants is set aside and 
instead thereof there will be a decree for 
the amount claimed with costs in both 
Courts; Advocate’s fee in this Oourt three 
gold mohurs. 


8, Application accepted, 





ALLAHABAD HIGH COURT 
Second Appeal No. 1586 of 1937 
January 3, 1940 
ALLSOP, J. 
MISRI LAL AND oraeRs—PLAINtTIFFS 
APPELLANTS 
Versus 
CAPTAIN RAJA DURGA NARAIN 
SINGH anp oTaBes—DEFENDANTS— 


RESPONDENTS 

Abadi—Custom—Whether particular site is trans- 
ferable or not depends on custom in sense of pre- 
vatling practice—General assumption that tenants in 
urban area have right of transfer of sites and that in 
rural area have not— Landlord and tenant—Abandon- 
ment —House sight in urban area—Mere fact that 
fallen house is not rebuilt,if shows intention to 
abandon site. 

The general assumption that tenantsin urban 
areas have a right to transfer the sites of their 
houses and tenants in rural areas have no such 
right is based upon a very loose expression of what 
may possibly be a conclusion which can be reached 
from an examination of prevailing practice. The 
question whether a particular site is transferable or 
not does not strictly depend upon the existence of a 
customin the senseof a custom having the force of 
law but upon our knowledge of a custom in the 
sense of a prevailing practice. No custom is 
crystallized into arule of law which compels the 
owner of a site to makea grant ofa particular 
nature but that the custom in the sense of a pre- 
vailing practice has been such that we can assume 
from our knowledge that lost grants were made ina 
particular form, (p. 625, col. 1,] 

It cannot be hsld that the tenant of a house is 
bound to give up the site inanurban areaif the 
house falls into disrepair and is not rebuilt. It is no 
doubt true that a tenant who abandons a site leaves 
that site to revert to the zemindar, but there must be 
proof of an intention toabandon. The mere fact that a 
fallen house is not rebuilt does not, neceesarily prove 
that the tenant means to abandon the site or lead to 
the result that the zemindar is entitled to enter upon 
the land. [p. 625, col, 2.] 


S, A. from the decision of the Additional 
Civil Judge, Farrukhabad, dated April 15 
1937. 


Mr. B, Malik, for the Appellants, 
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Messrs, G. S. Pathak, N.C. Sastri, Babu 

‘Ram Avasthi, B. N. Misra and Jageshwar 
Prasad, for the Respondents. 
- Judgment.—This second appeal arises, 
cut of a suit in which the plaintiffs-appel- 
Tants sought to recover a sum of Rs. 10 as 
damages for the price of a nim tree 
alleged to have been cut down by the de- 
‘fendants and also sought an injunction 
that the defendants should not interfere 
-with the plaintiffs’ possession over the 
plot of land upon which the tree was 
growing. Tke question of the tree is ap- 
parently of subsidiary interest. The main 
question is whether the plaintiffs havea 
title to the plot of land. It has been 
-established that the plaintiffs bought a 
house with the site upon which it stood 
from Ram Dayal and Debi Dayalon July 
.8, 1891. The house has fallen into a state 
of ruin andthe main question is whether 
the plaintiffs had any title to possession 
-over the plot upon which the kouse stood 
and upon which, as it happened, the nim 
tree was growing. The Oourts below have 
found that the plaintiffs have not been in 
possession of this site or plot of Jand for 
‘a very long period and that they acquired 
no right to pcssession by the deed of sale 
‘because their vendors were. not entitled 
to transfer the site of the house or, to put it 
in other words, to transfer the house with 
-the right to cecupy it andthe land upon 
which it had been built. 

The Courts below seem to have misdirec- 
ited themselves upon this question of posses- 
-sion. ‘The plaintiffs did not assert that they 
ħad been living in the house although 
they said that they had usedthe land for 
tthe purpose of tethering some of their 
animals uponit. That allegation has been 
disbelieved. The Courts seem to have 
assumed that the plaintifs were out of 
possession inthe legal sense because they 
had not established any definite acts of 
user within a certain period. They seem 
to me to have overlooked the point that 
the plaintiffs would be considered inlaw to 
‘be constructively in possession if they had a 
-right to possession unless it could be shown 
-that they had definitely been ousted by others 
or had definitely by their conduct evinced 
-an intention of abandoning the site for 
„eyer. It was not the plaintiffs’ case that 
-they had acquired any title by adverse 
„possession and tte real point, therefore, 
“-which bas to be considered is whether the 
iplaintifis had acquired a legal right to 
remain in possession of this plot of land under 
“the deed of sale of July 8, 1891. The ques- 
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tion resolves itself into the very common 
one whether the tenant of a house is 
entitled to transfer it in a particular area 
withthe right of occupation. The general 
rule in these provinces is that tenants in. 
rural areas or agricultural villages are not 
entitled to transfer housss and the sites of 
houses but are entitled only to transfer 
the materials of which the houses are 
built whereas tenants in urban areas are 
entitled to transfer the houses as they stand 
upon their sites and the right of occupation 
therein. Thus tenants insurban areas hava 
to allintents and purposes a proprietary 
right over the sites of their houses and 
the zamindar or the owner of the land 
is left only with a right of escheat in the 
case of abandonment or in the*case of the 
decease of a tenant who leaves no heirs to 
succeed him, > 

It follows, therefore, in this particular 
case the real question is whether the town 
or village of Manderwa in which the 
land in suit lies is an urban area or 
an agricultural area or perhaps I should 
say was an urban or an agricultural area . 
at the time when the transferors of the 
plaintiffs or their predecessors-in-interest 
were granted the land upon which they 
built the house which they transferred to the 
plaintiffs. Before I proceed to consider 
this question, I should like to make a 
few general observations which are perhaps 
not strictly relevant to the decision of the 
case before me. It seems from the reported 
cases that it bas generally been assumed 
on both sides at the bar that the question 
whethera site is or is not transferable 
by a tenant is one whichis tobe deter- 
mined upon aconsideration whether there 
is or isnot acustom having the force 
of law bearing upon the issue. It has 
been said that there isa customin these 
provinces that sites of this nature in rural 
areas cannot be transferred and that sites 
in urban areas can be transferred. Be- 
cause the word “custom’’ has been 
used, it has been assumed very generally 
that the question is one of custom having 


the forceoflaw, and this being so, no 
Court has ever had occasion, as far as 
I can discover, to examine this aspect 


of the matter. It seems to me however 
that there ‘is some danger in making the 
assumption which has been so generally 
made because it may at some time lead 
to unfortunate results. When we speak 
of a custom having the force of law we 
mean that there issome rule of law which 
a resul; of a 
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custom which has crystallized so that it 
hascome to have a legal force. It is advis- 
able when we refer to a rule to state it in 
some precise terms, 

The generalassumption that tenants in 
urban areas have a right to transfer the 
sites oftheir houses and tenantsin rural 
areas have no such right is based upon a 
very loose expression of what may pose 
sibly be a conclusion which can be reached 
from an examination of prevailing 
practice. Nobody, I suppose, would assert 
thata person who owns a plot of landin 
an urban area isnot entitled to deal with 
it as he chooses and to transfer itto 
some other person by lease or grant of 
some kind on any conditions which he 
chooses provided that he does not trans 
gress any specific rule set forth in any 
statute. Ido not suppose, if the matter 
were fairly considered, that anybody 
would assert that sucha person, if he 
transferred a site to another forthe par- 
pose of building a house, would necessari- 
ly be bound to transfer it on the condi- 
tion that that other would be entitled to 
transfer the site. Whether he. didso or not 
would depend entirely upon the contract 
between the parties. Persons who are not 
the owners of land and who own houses 
on sites in urban and rural areas have 
rights which arise out of some grant or 
contract made to them and made 
between them andthe owner of the land. 
-Whether such a person has a right to 
transfer or not to transfer the land 
would depend upon the nature of the 


grant made to him. The only rule, I 
think, which prevails ig that the nature 
of a grant which is lost in antiquity 


should be deduced from the prevailing 
practice in the area in which the land 
hes or, in other words, that we can 
assume that a lost grant is of a 
pariicular kind because we know that it is 
the practice tomake grants of thattype 
inthat particular area. When we say 
therefore that it is a custom that tenants 
of houses in urban areas can and in rural 
areas cannot transfer thesites of their 
houses, allthat we may properly mean 
is that we know that it has been the 


practice in those particular areas to make ` 


grants of that mature and. we sball 
therefore assume in tke absence of 
any evidence of any contract to the 
contrary that any particular grant is of 
that type. 

It follows therefore that the question 
whether a particular site is transferable 
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or not does not strictly depend upon the 
existence of a custom in the sense of a 
custom having the force of law but upon 
our knowledge of a customin the sense 
of a prevailing practice. What I mean 
is that no custom is crystallized into a 
rule of law which compels the owner ofa 
site to make a grant of a particular 
nature but thatthe custom in the sense 
ofa prevailing practice has been such 
that weean assume from our knowledge 
that lost grants were made in a particular 
form. It is useful to consider this aspect 
of the matter because if seems tome to 
follow that we have to examine the con: 
ditions asfaras possible existing at the 
probable time of the grant in order to 
determine what the nature of the grant is 
and that no practice which has grown up 
after the grant has been made and no ex- 
traneous circumstances, such as the con- 
version of a rural area into a town area at 
later period, can affect the terms of a grant 
already made. 

In the particular case before me we have 
to consider whether it can be assumed in 
all the circumstances of the case that Ram 
Dayal and Debi Dayal or their predeces- 
gors in interest received a grant of the site 
in the nature of that which is prevalent in 
urban areas or in the nature of that which 
is prevalent in rural areas. In order to 
determine this matter, it is necessary to 
consider what kind of place Manderwa. is. 
It has been conceded that this place was 
originally known as Ganj Tirwa. It has 
been established that the Town Areas Act 
of 1914 was applied to this town and it was 
at one time the headquarters of a tehsil 
and had a Police Station and several Schools 
in it. The assumption prima facie is that 
this was an urban rather than a rural area. 
I bave examined the Gazetteer of the Far- 
rukhabad District in which this place lies 
and I find that it was described as a town 
as long ago as the year 18564. At that time 
it had clearly been established for some 
pericd as the headquarters of a tehsil and 
Act XX of 1856 had been applied to it. This 
was an Act which was enacted to make 
provision for the appointment and mainten- 
ance of Police chaukidars and by s. 2 of 
the Act it was not to be applied to any 
agricultural village. It may not be cons 
clusive of the fact that this town could not 
be described as an agricultural village in 
the ordinary sense that the Act was applied 
to it but it ia a reasonable assumption that 
the Lceal Govt. would not have applied the 
Act if the town had not been capable of 
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being properly eo described. Reference 
has been made to a wayib-ul-are cf the 
year 1832 in which this place is described 
asa ‘ganj, that is a bazar. 

Thsre seems to me to be good ground for 
holding that within a reasonable time this 
place has not been properly an agricultural 
village but has been of the nature of aa 
urban area. We donot know when Ram 
Dayal and Debi Dayal who were mahajans 
acquired their title in their house or whe 
ther they acquired it directly from the 
owner of the land by means of a grant or 
by a transfer from scme other person, but 
it is, I think, a reasonable assumption that 
Manderwa or Ganj Tirwa, as it then was, 
was an urban areain all probability when 
the grant was made and, therefore, in the 
absence of evidence to the contrary it may 
be assumed that the grant was in the form 
in which grants usually are made in urban 
areas in these provinces or in other words 
that it was of the nature of the grant that 
the site of the house could be transferred. 
The plaintiffs-appellants have produced 
seventy-seven documents dating from the 
year 1869 and thereafter which show that 
houses have been transferred partly by sales 
in execution of decrees and partly by private 
treaty. There is nothing to show that the 
zemindar ever questioned the right of any 
transferors to transfer their property. The 
learned Judge of the lower Appellate Oourt 
- has relied in some measure upon the states 
ments of witnesses produced not only by 
the defendants but by the plaintiffs that 
the transferors of such houses paid nazrana 
to the zemindar and obtained his permis- 
sion when the transfers were made. 
learned Judge had said definitely that he 
believed the witnesses and that he held in 
.consequence that all transfers were made 
with permission and consequently that 
there was no practice to transfer as of right, 
I might have considered myself bound by 
his decision, but he has said after res 
ferring in one part of his judgment to the 
statements of these witnesses that he has to 
presume that msny of the transfers were 
made without payment of nazrana to the 
zemindars and that they had been fully 
acted upon and never objected to by the 
defendants. As the plaintiffs’ witnesses, who 
were very probably won over, had stated 
that nazrana was always paid, I can only 
conclude that the learned Judge disbelieved 
them and that his real finding is that 
‘nazrana may have been paid in some cases 
but that it was not paid in all. 

It seems therefore that there have been 
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a large number of transfers as of right and 
that these have never been objected to. 
There is no question, in my judgment, of 
these transfers establishing any custom 
having the force of law, but on the other 
hand, the conduct of the persons concerned 
over a long period of years tends to 
strengthen the presumption which can be 
drawn from the nature of the town and the 
general practice in these provinces that the 
grants of sites for building houses in this 
town were made in such a form that the 
grantees were entitled to transfer their 
houses with the sites upon which they 
stood. The learned Judge has been affected 
in some measure by the fact that the Town 
Areas Act was applied to Manderwa only 
inthe year 1914 and he goes on to say that 
he believes that the zemindar enjoyed an 
absolute sway over all his zemindari in- 
cluding the abadi in the year 1891 when 
the disputed saledeed was executed. From 
these remarks I can conclude that he was in 
some way assuming that the question in 
iesue was whether the plaintiffs or the 
zemindar were the absolute owners of the 
site in question. I do not think that that 
is really the question in issue between the 
Parties. If Ram Dayal and Debi Dayal 
were entitled to retain possession of the 
site of the house which they transferred and 
if they had aright to transfer the site then 
the plaintiffs had a right to possession and 
as long as they had that right they were 
able to prevent any other person from en- 
tering upon the site and cutting down any 
tree or doing any other damages. 

It has been suggested by learned Counsel 
for the respondents that the plaintiffs-appal- 
lants must be assumed to have abandoned 
the site of the house because they did not 
rebuild the house after if fell into a state 
of dilapidation. I do not think that it has 
ever been held that the tenant of a house 
is bound to give up thesitein an urban 
area if the house falls into disrepair and is 
not rebuilt. It is no doubt true that a 
tenant who abandons a site leaves that site 
to revert to the zemindar but there must be 
proof of an intention to abandon. The mere 
fact that a house is not rebuilt does not, 
I think, necessarily prove that the tenant 
means to abandon the site or lead to the 
result that the zemindar is entitled to enter 
upon the land, In the present case, the 
plaintiffs live in the same town, although 
it appears that the house in which they 
live is at some distance from the disputed 
site, and there is nothing to show that 
they ever meant to abandon the site so 
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that it has escheated to the zemindar. As 
I have already said possession follows title 
and if the plaintiffs were entitled to remain 
1n possession of the land, it is to be conclude 
ed that their possession continued until such 
time as they were ousted. It has not been 
shown that any person ousted them and has 
held the land for a period of twelve years 
or more. 

In these circumstances I have come to 
the conclusion that the plaintiffs-appellants 
are entitled to a decree for damages for the 
value of the nim tree that was cut down, 
these damages to be paid by defendant No. 1 
who claims to be entitled to the site as 
zemindar and by defendant No. 2 who 
asserts that he cut down the tree as a 
licensee of defendant No. 1. I also find that 
the plaintiffs are entitled to an injunction 
that the defendants shall not interfere.with 
their possession until such time as tha 
plaintiffs abandon the site or until such time 
as it escheats to the zemindar on the 
failure of the plaintiffs or their legal 
. Buccessors-in-interest. The plaintiffs will 
get their costs throughout. Leave to appeal 
under the Letters Patent is allowed. 


B. Appeal allowed. 





RANGOON HIGH COURT 
Oriminal Revision Nos. 483-B/484-B 
of 1939 
November 28, 1939 
Mya Bo, J 
Toe KING—PRoskovuToR 
VETSUS 

PO HTWA AND ANOTAER—RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 262 (2) 
—Limit placed by section applies only to substantive 
sentence of imprisonment. 

Section 262 (2), Criminal P, O., does not render 
illegal a sentence of imprisonment in default of 
payment of fine if otherwise legal, merely by reason 
of the fact that the aggregate of the terms of 
substantive sentence of imprisonment and of the 
sentence of imprisonment in default of payment of 
fine exceeds three months or by reason of the 
Magistrate having passed a substantive sentence of 
imprisonment for the maximum term allowed by 
that section. The limit placed bys, 262 (2), Oriminal 
P. O., applies only to a substantive sentence of 
imprisonment. 


Order.—The respondent Po Htwa was 
convicted under s. 21 (a), Fisheries 
Act, and sentenced to suffer three months’ 
rigorous imprisonment and also to pay a 
fine of Rs. 50 or in default to suffer 
further two weeks’ rigorous imprisonment 
by the First Class Sub-Divisional Magis- 
trate, Pegu. The case was tried summarily 
under the provisions of s, 260, Criminal 
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P. O. As Po ‘Htwa could not pay the 
fine the question for consideration is whe- 
ther, in view of s. 262 (2) Oriminal P. O., 
the term of rigorous imprisonment in default 
of payment of fine in addition to the three 
months’ rigorous imprisonment, which is the 
maximum term of imprisonment sanctioned 
by that section, islegal ornot. Section 262 
(2) is in these words: 

“No sentence of imprisonment for a term exceed- 
ing three months shall be passed in the case of 
any conviction under this chapter. (Ohap. XXII),” 

Tha punishment prescribed for a first 
offence under s. 21 (a), Fisheries Act, is 
“imprisonment for a term which may 
with fine 
which may extend to Rs. 200, or with 
both.” When this section and s. 64, I. P. O. 
as well as ss, 32 and 33, Criminal P. Ò., 
are read together there can be no doubt 
of the Magistrate's power to pass the 
sentence which he passed in this case. 
If the case had been regularly tried the 
question of the legality of the sentence would 
not arise, Bo, the question for considera- 
tion in this case resolves itself into whether 
the limit imposed by s. 262 (2), Oriminal 
P. O. applies to the substantive sentence of 
imprisonment only or applies to a com- 
bined period of substantive sentence of 
imprisonment and sentence of imprisons 
ment in default of payment of fine. There 
is paucity of direct authority on this point 
but it was held in a casewhere an accused 
had been convicted and sentenced to pay 
a fine of Rs. 60 or in default to suffer 
four months’ imprisonment in the civil jail 
that the rule of s. 262, Criminal P. C., 
applied to substantive sentences of impri- 
gonment: Empress v. Asghar Alt (1). On 
a reference tos. 33 it will be seen that a 
Magistrate may award such term of impri- 
sonment in default of payment of fine subject 
to certain provisos which are irrelevant to 
the question under consideration and the 
imprisonment awarded in default of pay- 
ment of fine may be in addition toa substan- 
tive sentence of imprisonment for the 
Maximum term awardable by the Magis- 
trate under s. 32 which limits the term 
of substantive sentence of imprisonment 
to two years only. It is therefore dsedu- 
cible from the provisions of ss. 32 and 
33 that where a Magistrate has power to 
pass a sentence of imprisonment as well 
as of fine the limit placed on the term of 
the substentive sentence of imprisonment 
does not affect his power of passing a 
sentence of imprisonment in default of 


ay ment of fine. 
(1) 6 A 61; A W N 1883, 207. 
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For these reasons I am of opinion that 
s. 262 (2), Criminal P. C., does not render 
illegal a sentence of imprisonment in 
default of payment of fine if otherwise 
legal merely by reason of the fact that 
the aggregate of the terms of substantive 
sentence of imprisonment and of the sen- 
tence of imprisonment in default of pays 
ment of fine exceeds three months or by 
reason of the Magistrate having passed a 
substantive sentence of imprisonment for 
the maximum term allowed by that section. 
In my judgment the limit placed by s, 262 
(2), Criminal P. O., applies only to a 
substantive sentence of imprisonment. In 
the result I decline to interfere with the 
order of the Sub-Divisional Magistrate. 


D, Revision dismissed, 


et 


_ LAHORE HIGH COURT 
Criminal Revision No, 1379 of 1939 
January 18, 1940 
BLACKER, J; 
EM PEROR—PBROSEOUTOR 
Versus 
RAM LAL ANAND— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 476, 
482, 480—Contempt of Court—S. 482, when can be 
employed—Option to proceed either under s. 480, 
or under 8.476—S, 482, if takes away that option— 
S, 416, if applies to summons case as well, 

The provisions of s. 482, Oriminal P, O. can only 
be employed where cognizance has already been 
taken under s. 480. The section is in no way indepen- 
dent of s. 480. Therefore in the case of a contempt 
committed coram judice and punishable under s, 228, 
I. P.O., a Court has the option of proceeding either 
under ss. 480 to 482, Oriminal P. O., or under 3.476, 
and the existence of s. 462, does not operate so as to 
take away this option. 81 Ind. Cas. 951 (2), In the 
matter of Sardhart Lal (8), distinguished, 

“Inquiry” ins. 476, Criminal P. O. includes any 
proceedings under Chap. XVI, Criminal P. O. 
B. 476 is not therefore restricted to a Warrant case 
but applies to a summons case also, 


Or. R. frem an order of the Sessions 
Judge, Lahore, dated July 31, 1939, 

Mr. M. Sleem, Advocate-General, for the 
Crown, 


Messrs. Mehr ‘Chand Mahajan, Amar 
Das, Madan Lal, M. L. Chawla, Bashir 
Ahmad and Abdul -Aziz Sheikh, for the 
Respondent. 7 

Order,—This case has arisen ont of an 
incident that occurred in the Court of 
Mr. Sent Ram, Special Magistrate at 
Lahore, The incident cecurred on May 20, 
last and on May 23, Mr. Sant Ram filed 
a ccmplaint in the Court of the District 
Magistrate of an offence under s. 228, I. P.O, 
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(contempt of Court) alleged to have been 
committed by the respondent, Mr. Ram Lal 
Anand, an Advocate of this Court. Mr. Ram 
Lal appealed to the learned Sessions Judge 
of Lahore who appears to have held that 
under the well-established rule that aspecial 
provision of law prevails over a general, the 


‘learned Magistrate could not have acted 


under s. 476, Criminal P. O., and that his 
proceedings were without jurisdiction. He 
accordingly accepted the appeal and ordered 
the withdrawal of the complaint, 


There is now a petitfon before me on 
behalf of the Crown for the revision of 
this order. The case for the Crown is 
briefly that the rule relied upon by the 
Sessions Judge has no application to this 
case and that in spite of the existence 
of s. 482, the complaint under s. 476 was 
perfectly competent. The respondent who 
has appeared and argued his own case 
has supported the judgment of the Court 
below and has added afurther argument 
that s. 476 is in its own terms inappli- 
cable. I will deal with this latter argument 
first. Section 476 refers to the offences 
mentioned in s. 195 (1) (b) and (c), and- 
s. 228 J. P. O., is one of those offences. 
But Mr. Ram Lal Anand contends that 
under s. 476 a Court can only act if it con- 
siders an “inquiry” necessary. An “inquiry” 
is not held in a summons case, as the trial 
starts immediately and the definition of 
“inquiry” in the Code excludes a “trial.” 
Therefore, the argument goes 8, 476 can 
in terms only apply to a warrant case. 
To me the fallacy is immediately apparent. 
The learned respondent has overlooked 
Chap. XVI of the Code. The proceedings 
under that chapter precede a summons case 
as well as a warrant case and the term 
“inquiry” is wide enough to include any 
proceedings under that chapter even if 
they only consist of the act of the Magis- 
trate in reading the complaint to find out 
whether itis a fit case in which to proceed 
against the accused or not. 


The main and really the only question to 
decide in this case is whether in its 
circumstances the rule of generalia specia- 
libas operates so as to exclude the 
applicability of s. 476. There appears to 
be no clear authority on the point. In 
Prabhat Chandra v. Emperor (1), which was 
cited by the respondent the matter was not 
decided as the case was disposed of on other 

(1) 57 C 1007; 125 Ind. Cas. 853; A IR 1930 Cal 


366; (1930) Or Oas 542; 31 Or L J 942; 340 WN 56;. 
Ind, Rul, (1980) Oal 629. 
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grounds. Chhedi Lal v. Emperor (2), if any- 
thing, goes against the respondent, as in 
the last paragraph the Court appeared to 
hold that even if the provisions of s. 482 had 
been violated, the complaint (in that case 
uader s. 179, I, P. ©.) could still be held 
to be one made under the general provisions 
of s. 195, Criminal P. O. The ease cited 
In the matter of Sardhart Lal (3), would 
appear at first sight to support the respons 
dent, but a closer examination of it shows 
that the whole foundation of the argu- 
ment on which tke finding was based no 
longer exists. Section 476 has now been 
brought into the same Chapter of the 
Code as s. 482, and the entry against s. 228, 
I. P. O.in col. 8 of Sch. II, is just as appli- 
cable to the former as to the latter. More- 
over, though it might be that in a Presidency 
no Magistrate could have jurisdiction, a 
Sessions Judge certainly would. In those 
parts of India where s. 30 of the Code applies 
a Magistrate empowered under that saction 
would also have jurisdiction, in spite of 
the entry in the Schedule, 

The authorities therefore, being of no 
real assistence, if is necessary to turn to 
the statute itself to see whether this is 
a case to which the rule relied upon by 
. the respondent applies or not. It cannot 
be said, that special procedure will oust 
a general procedure, where the statute 
itself gives the Oourt the free option to 
follow either, For instance it could hardly 
be argued that a Magistrate empowered 
under 8. 260 can only try a case of simple 
hurt in a ¢ummary trial. The Oode itself 
uses the words “may, if he thinks fit,” 
thereby showing unmistakably that it is 
at the option of the Magistrate to choose 
which procedure he follows. The same 
phrase occurs in s, 480 of the Oode which 
runs as follows: 

“When any such offence as is described in...., 
s. 228, I. P. O. is committed in the view or pre- 
sence of any Oivil, Oriminal or Revenue Court, 
the Court may cause the offender to be detain- 
ed in custody and at any time before the rising of the 
Oourt on the same day may, if it thinks fit, 


take cognizance of the case and sentence the 
ofender..." 


If therefore s. 480 stood alone the 
answer to the question before me would 
be simple and obvious. In a case of con- 
tempt, even coram judice, the Judge need 
not proceed under s. 480, and would there= 
fore be presumed to retain the power to 
proceed alternatively under s. 476 if he 

(2) AIR 1924 Oudh 402; 81 Ind. Cas, 951; 25 Or 


L J 1127, 
(3) 13 Beng. L R App 40; 22 WROr 10. 
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thought fit. But s. 480 is followed by s, 482 
which runs as follows: 

“(1) If the Oourt in any case considers that u 
person accused of any of the offences referred to 
in s. 480 and committed in its view or presence 
should be imprisoned otherwise than in default 
of payment of fine, or that a fine, exceeding two 
hundred rupees should be imposed upon him, or 
such Court is for any other reason of opinion that 
the case should not be disposed of under s. 480, 
such Oourt, efter recording the facts constituting 
the offence and the statement of the accused as 
herein before provided, may forward the case toa 
Magistrate having jurisdiction to try the same, 
and may require security tO be given for the 
appearance of such accused person before euch 
Magistrate, or if sufficient security is not given, 
om forward such person in custody to such Magis- 
rate, 

(2) The Magistrate, to whom any case is forward- 
ed under this section shall proceed to hear the 
complaint against the accused person in manner 


. herein before provided.’’ 


It is the case for the respondent that this 
provision excludes the applicability of s. 476 
to a contempt committed coram judice. 
Now the words “the Court ig,.....of opinion 
that the case should not be disposed of 
under s. 480," show clearly that the decision 
to act under this section must be taken at a 
time when action under s.480 is stil] possible, 
i.e., on the same day before the rising of 
the Oourt. If the respondent’s view is 
correct, it would follow that where for any 
reason the Court cannot take cognizance 
there and then the offender must remain 
unpunished. Of course, if this were the 
unambiguously expressed intention of the 
Legislature, I would have no hesitation in 
holding itso, But it does not appear to me 
that the respondent's view is sound. 

An examination of the language of 
s. 482 shows to me quite unmistakably 
that the procedure therein described is 
only to be adopted in a case where the 
Court has already taken cognizance under 
s. 480, I, P.O. For one thing, the offender 
of s. 480, I. P. O., is now described as a 
person “accused” cf the offence, The term 
“accused” is nowhere defined, but it clearly 
means more than the terms “offender.” 
Its meaning in each case must be sought 
in the subject and context, and here it 
can only mean an offender in respect of 
whose offence the Court has already taken 
cognizance under s. 480, Again the reasons 
for which a Oourt may act under s. 42 
will in many, if not in most, cases be such 
as it cannot find to exist unless it 
has already held some inquiry into the 
matter. An apparently serious contempt 
may be greatly mitigated by the humble and 
repentant attitude of the offender when 
called upon to explain, Conversely a less 
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serious complaint may be aggravated by 
a defiant and insolent attitude. Lastly, in 
the third ground for which the Court may 
decide to adopt this procedure, the words 
used are not “dealt with’ or any similar 
phrase, but “disposed of." These words 
suggest thaf, just as in the two precede 
ing grounds, it is the final result of the case 
which is being envisaged, and that there- 
fore what the Court is considering isnot whe- 
ther it shall start to take cognizance itself, 
but whether having taken cognizance it 
shall leave the final action to some other 
Court. By itself, this circumstance might 
not be of any essential importance, but it 
does tend to show that the Legislature was 
choosing its language carefully and that 
therefore the use of tLe word ‘‘accused” 
above was deliberate. It would appear to 
me therefore that the provisicns of s. 462 
can cnly be employed where cognizance has 
already been taken under s. 4&0 and that 
the section is in no way independent of s, 4&0 
I have held that at the outset it is optional 
with the Court to prcceed either under 
s. 480 or under s. 476 and the existence of 
s. 4¢2 dces not appear to me to operate so 
as to take away this option, 

It has been argued that in this view 
the provisions of s. 4&2 would be unneces: 
sary. I do not think.so. For one thing 
once a Court has taken cognizance of 
the offence, it can only divest itself of 
that cognizance (a) by dismissing the 
complaint or discharging or acquitting the 
accused (b) by convicting the accused or 
(c) by legally transferring, ccmmitting or 
otherwise remitting the case to another 
Court. If s. 482 did not exist, a Court 
which had once taken cognizanceof a case 
under s. 228 would not be able to divest 
itself of that cognizance, except under (a) 
or (b) The provisions are therefore not 
unnecessary. 

Moreover, the provisions of s. 48% are 
less favourable to the accused, as pros 
ceedings of a summary nature usually 
tend to be. For one thing, under s. 482 
he can be tried even by a Third Class 
Magistrate, as the words “a Magistrate 
having jurisdiction to try the same” can only 
be interpreted as meaning “any Magistrate 
with local jurisdiction,” Under s. 476 
the complaint must go to a First Olass 
Magistrate, and it might even be argued 
that the difference of description of the 
Magistrate in ss. 476 and 482 lying in the 
omission of the words ‘to try the same” in 
the former section means that even a First 
Olass Magistrate, if he were not empowered 
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under s. 30, would have to commit the case 
to Sessions under s. 28 read with colum 8 of 
Sch. II. In the second place the Magistrate 
to whom the complaint is sent must hear 
it under s. 482: under s. 476 he has the 
option to dispose it under s. 203, In the 
third place there is no appeal against an 
order under s. 452. It must, on the other 
hand, be conceded that in the summary 
procedure an apology can be accepted. 
Even when the case has gone to the trial 
Court, in the general procedure the case 
is non-compoundable. This however does 
not vitally affect the issue. 

In my opinion therefore in the case of 
a contempt committed coram judice and 
punishable under s. 228, ĮI. P. O.a Court 
has the option of proceeding &ither under 
ss. 480 to 482, Criminal P.O., or under s. 476, 
and thatthe learned Sessions Judge has 
misdirected himself in holding that the come 
plaint under s. 476 was invalid. I accord- 
ingly accept this petition, set aside the order 
of the learned Sessions Judge and remand 
the case to him for a fresh hearing and 
decision. 


D. Petition accepted, 


MADRAS HIGH COURT 

Full Bench i 

S. R. Nos, 32601, 32137 and 28253:of 1939 
March 4,1940 

Lgaon, O, J. KING AND KRISANASWAMI 

AYYANGAR, JJ. 

E. P. KUMARAVEL NADAR—Partitionge 

DETSUS 

T, P, SHANMUGA NADAR AND otprrs— 
RESPONDENTS 

Criminal Procedure Code (Act V of 1898), 8s. 439, 
476—Order of Civil Court under s. 476—585. 439 has 
no application—Revision lies under s. 115, Civil 
Procedure Code (Act V of 1908). 

Section 439, Criminal P. O., only applies to cases 
which come before the Oriminal Oourts within the 
meaning of the Oriminal P, O. A Oivil Court does 
not cease to be a Civil Oourt when it is considering 
an application made to it under s.476, and if for 
the purposes of that application it remains a Civil 
Court it must be governed by the provisions of the 
Civil P. O., and not by those of the Criminal P. O. 
Where therefore an order has been passed by a 
Civil Court under s. 476, Oriminal P. O., s. 439 
has no application, The High Court can only exere 
cise the revisional powers under s. 115, Civil P, 0. 
189 Ind. Oas. 25 (1), overruled. In re Chennengowd 
(2), 36 Ind. Oas. 483 (5), 19 Ind. Oas. 197 (9), and 
134 Ind. Oas. 1083 (10), followed 174 Ind. Oas. 
780 (8), and 135 Ind. Oas. 594 (7), dissented from 
147 Ind. Cas, 351 (6), explained. 


S. Rs. to revise order of the District 
Oourt, Tinnevelly, dated August 30, 1939, 
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Mr. N. Rajagopala Ayyangar for Mr. P. 
S. Raghavarama} Sastri, K. S. Rajagopalae 
chari for Messrs. K. Rajah Ayyar and 5S, 
Ramachandran tor Mr. R. Sundaralingam, 
for the Petitioner. 


Advocate:General, for the Respondents. 


Leach, C.J—Three matters have been 
placed before this Full Bench and they can 
be dealt with conveniently in the same 
judgment as they all involve the same 
question. The first case arises oul of a 
suit which was tried by the Subordinate 
Judge of Tinnevelly. The plaintiff contene 
ded that a postcard which had been put 
in evidence by defendants No. 1 and 2 
on the allegation that it had been written 
by defendd@nt No. 3 to defendant No, 2 
was a false document. Subsequently, the 
plaintiff filed an application asking the 
Oourt to prosecute the three defendants 
under the provisions of s. 476, Oriminal P. 
O., for offences alleged to have been come 
mitted under ss. 463, 464, 471, 473 and 
476, I. P.O. The Court dismissed the ap- 
plication and the Subordinate Judge's 
decision was upheld by the judgment of 
the District Judgeon appeal. The plaintiff 
has now asked this Court to revise the 
order of the District Judge under the 
provisions of ss.435 and 439, Oriminal P. 
O., and to direct the prosecution to take 
place. Inthe second case an application 
was made to the Court of the District Munsif 
of Tiruvarur by the petitioner, the assignee 
of a decree, to direct the prosecution of the 
respondents under ss. 206 and 207,I, P.O, 
The application was granted by the Dise 
trict Munsif, but the respondents appealed 
to the District Judge of East Tanjore, who 
reversed the order of the District Munsif, 
The petitioner asks that the order of the 
District Munsif be restored by this Court 
under its powers of revision under s8. 430 
and 439, Criminal P.O, The third matter 
arises out of an application filed by defen- 
dant No.2 in a suit in the Oourt of the 
Subordinate Judge of Mayavaram against 
the respondents. The application was re» 
jected by the Subordinate Judge and on 
appeal to the District Judge of Hast Tanjore 
the decision was upheld, The petitioner 
asks this Court to direct under the pro- 
visions of s. 115, Civil P, O., a complaint to 
be made. 

Rule 37 the Criminal Rules of Practice 
and Orders of this Court provides that 
every application made to a Orimina] Court 
under the provisions of ss. 476, 476-A or 
485, Oriminal P, O., and every appeal filed 
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against an order.made under these sections 
or filed in a Oourt of Session against an 
order of a Court of Small Causes in the 
mufassal under s. 486, Criminal P. O., 
shall be registered as a criminal miscel- 
laneous petition and a criminal appeal res- 
pectively. The rule further directs that 
such applications or appeals when filed in 
a Civil Court shall be registered as civil 
miscellaneous petitions and civil miscel- 
laneous appsals respectively and states 
that the rule applies to revision petitions 
also. The question which the Oourt is 
called upon to decide is whether the 
petitions now under discussion shall be 
registered as criminal or civil revision 
petitions. In the recent casein In re D.S. 
Raju Gupta (1), Pandrang Row, J. held that 
the jurisdiction which is exercised by a 
Civil Court in filing a complaint under 
s. 476, Criminal P. O., is a jurisdiction 
exercised under that Code and that revision 
Petitions to this Oourt should be filed on 
the criminal side and not on the civil side. 
The learned Judge was of the opinion that 
r. 37 was ultra vires. The question is one 
of considerable importance because the 
revisional powers of this Court under the 
Oriminal P. C. are greater than the powers 
conferred on it by s. 115, Civil P. O. 
Under the latter Oode the Court can only 
interfer when asubordiuate Oourt appears 
to have exercised a jurisdiction not vested 
in it by law, or to have failed to exercise a 
jurisdiction so vested, or to have acted in the 
exercise of its jurisdiction illegally or with 
material irregularity, Under s. 439, Cri- 
minal P. O., the High Oourt has power to 
exercise any ofthe powers conferred on a 
Gourt of Appeal by ss, 423, 426, 427 and 
498, and therefore has the power to interfere 
on a question of fact when in its opinion 
the finding of a subordinate Oourt is 
against the weight of evidence. The 
question now under discussion has been 
the subject of other decisions of this Oourt 
and has also been debated in most of the 
High Oourts of India. Ishallin due course 
refer tothe cases which have been quoted 
to us in argument, but before doing so, 
it is desirable to refer in some detail to 
the sections of the Uriminal P. O., which 
have bearing on the question. 

Section 193 (1) (b) of the Code as it now 
stands states that mo Court shall take 
cognizance of any offence punishable under 
ss, 194,195, 196, 199,200, 205 to 211 and 

(L) I L R (1939) Mad. 439; 189 Ind, Oas. 25; 49 LW 


330; (1939) MW N 243; (19391 MLJ 4:0; As + 
1939 Mad 472; 13 R M 228. 
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228, I. P.O. when the offence is alleged to 
have been committed in, or in relation to, 
a preceeding in Court, except on the com- 
plaint in writing of the Court or of some 
other Court to which the Court is subordi- 
nate. Sub-section 1 (c) ecntains a similar 
provision with regard to an offence described 
in s. 463 or punishable under ss, 471, 475 
or 476, I. P. O. Before the Oriminal P. O. 
was amended the gection did not require 
the Court to file the complaint. It only 
required the Oourt to give its previous 
Sanction to the complaint being filed. Sub- 

. (3) of s. 195 reads as follows : 

“For the purposes of this section, a Court shall 
be deemed to be subordinate to the Court to which 
appeals ordinarily lie from the appealable decrees or 
sentences of such former Court, or in the case of a 
CivilCourt from whose decrees no appeal ordinarily 
lies, to the principal Court having ordinary original 
civil jurisdiction within the local limits of whose 
jurisdiction such Civil Court is situate: 

Provided that (a) where appeals lie to more than 
one Court, the Appellate Court of inferior jurisdiction 
shall bethe Court to which such Court shall be deem- 
ed to be subordinate ; and (b) where such appeals lie 
to a Civil andalso to a Revenue Court, such Court 
shall be deemed to be subordinate tothe Civil or 
Revenue Court according to the nature of the case or 
proceeding in connection with which the offence is 
alleged to have been committed.” 


Section 476 states that when a Civil, 
Revenue or Criminal Court is of opinion 
that itis expedient in the interests of 
justice that an inquiry should be made 
into any offence referred to in a. 195, 
sub-s. (1), cl. (b) or cl. (c) which appears 
io have been committed in orin relation 
to a proceeding in that Court, the QOourt 
may after such preliminary inquiry, if any, 
as it thinks necessary, record a finding 
to that effect aod make a complaint in 
writing which shall be forwarded to a 
Magistrate of the First Olacs having juris- 
diction, whereupon the Magistrate shall 
proceed according to law and asif upon 
complaint made under s. 200. Sec- 
tion 476-4 permits a superior Court to 
make the complaint where the subordinate 
Court has omitted to do so,and s. 476-B 
allows appeals from orders made on such 
matters by the subordisate Court. Sec- 
tion 476-B reads as follows : 


“Any person on whose application any Civil, Re- 
venue, or Criminal Oourt has refused to make a com- 
plaint under s. 476 or s. 476-A, or against whom 
such a complaint has been made, may appeal to the 
Court to which such former Court is subordinate 
within the meaning of s. 195, sub-s, (3), and the 
superior Oourt may thereupon, after notice to the 
parties concerned, direct the withdrawal of the 
complaint or, as the case may be, itself make the 
complaint which the subordinate Court might have 
made under s.476 and if it makes such complaint, 
the . provisions of that section shall apply accord- 
ingly.” Zo 
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I have already referred in general terms 
tos. 439 of the Code, but it is necessary 
to examine its provisions more closely in 
conjunction with the provisions of 435, 
Section 435 states that the High Oourt or 
any Sessions Judge or District Magistrate or 
any Sub-Divisional Magistrate empowered 
by the Local Govt. in this behalf may 
call for and examine the record of a 
proceeding before an inferior Oriminal 
Court situate within the local limits of its or 
his jurisdiction for the purpose of satisfying 
itself or himself as to «he correctness, 
legality, propriety of any finding, sentence 
or order recorded or passed and as to the 
regularity of any proceedings of the inferior 
Oourt. The section only gives power to call 
for the record of a proceeding before an 
inferior Oriminal Oourt. Section 439 reads 
as follows: 

“(1) In the case of any proceeding the record of 
which has been called for by itself or which has 
been reported for orders, or which otherwise comes 
to its knowledge, the High Oourt may, in its dis. 
cretion, exercise any of the powers conferred on a 
Court of Appeal by ss. 423, 426, 427 and 49@or on 
a Court by s. 338, and may enhance the sentence; 
and when the Judges composing the Court of revision 
are equally divided in opinion, the case shall be 
disposed ofin manner provided by s, 429. 

(2) No order under this section shall be made to 
the prejudice of the accused unless he has had an 
opportunity of being heard either personally or by 
Pleader in his own defence, 

(3) Where the sentence dealt with under this 
eection has been passed by a Magistrate acting other- 
wise than under s. 34, the Oourt shall not inflict a 
greater punishment for the offence which, in the 
opinion of such Court, the accused has committed 
than might have been inflicted for such offence by 
Presidency Magistrate or a Magistrate of the First 
Class. ; 

@) Nothing in this section applies to any entry 
made under s, 273, or shall be deemed to authorize a 
High Court to convert a finding of acquittal into one 
of conviction. 

(5) Where under this Oode an appeal lies and no 
appeal is brought, no proceedings by way of revision 
shall be entertained at the instance of the party who 
could have appealed, 

(6) Notwithstanding anything contained in this 
section any convicted person to whom an opportu- 
nity has been given under sub-s. (2) of showing 
cause why his sentence should not be enhanced 
shall, in showing cause, be entitled also to show 
cause against his conviction.” 


Although the section does not in terms 
say that the High Oourt’s power of revise 
sion is confined to criminal cases it seems 
to me to be obvious that the section is not 
intended to travel beyond cases in Criminal 
Oourts, Subes. (1) states that when the 
record has been called for, the Court may 
enbance the ‘sentence.’ Subs. (2) says that 
no order under the section shal] be made to 
the prejudice of “the accused” unless he has 
had an opportunity of being heard. Sub- 
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s. (3) deals with the matter of “sentence,” 
Sub-s, (4) provides that nothing in the 
section applies to an entry made under 
8. 273 of the Code or be deemed to author- 
rize the Court to convert a finding of 
“acquittal” into one of “conviction,” and 
sub-s. (5) prohibits the Court from exer- 
cising revisional pcwers where the Code 
gives the right of appeal and no appeal has 
been preferred. 

The only other section which calls for 
mention before proceeding to examine the 
authorities is s.478 which is to the effect 
that when. any offence contemplated by 
s. 195 is committed before a Oivil or 
Revenue Court, or is brought under the 
notice of aCivil or Revenue Court in the 
course of a fudicial proceeding, and the 
case is triable exclusively by the High 
Court or Court of Session or the Civil or 
Revenue Court thinks that it ought to be 
tried by. the High Court or Oourt of 
Session, the Civil or Revenue Court may, 
instead of sending the case under s. 476 to 
a Magistrate for inquiry, itself complete the 
inquiry, and commit or hold to bail the 
accused person to take his trial before the 
High Oourt or Court of Session, as the case 
may be. For the purpose of an inquiry 
under this section, the Civil or Revenue 
Court may exercise all the powers of a 
Magistrate and its proceedings in such 
inquiry shall be conducted as nearly as may 
be in accordance with the provisions of 
Chap. XVIII and of Ohap. XXXIII in cases 
where that Ohaptey applies and shall be de- 
emed to have been held by a Magistrate. The 
fact that the legislature considered that in 


such a case the Civil or Revenue Couri should - 


be given the powers of a Magistrate is not 
without significance. The section shows 
that in holding the inquiry it is stilla 
Civil Court and it is necessary to give it 
the authority of a Magistrate for the 
purpose. 

Rule 37 of the Criminal Rules of Practice of 
this Court is based on the judgment of Bhash- 
yam Aygangar, J.,inIn re Chennangowd (2). 
The learned Judge was firmly of the opinion 
that the High Oourt cannot under the provi- 
sions of ss. 435 and 439, Oriminal P. O., 
revise an-order passed by any Court other 
than a Criminal Court under cl. (b) orcl. (c) 
of subss. (1) of s. 195 of the Oode according 
sanction for the prosecution of any person 
who is alleged to have committed any of 
the offences referred to in that section. 
When the judgment of Bhashyam Ayyan- 


(2) 26 M 139; 2 Weir 197. ' 
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gar, J. was delivered the Civil P. O. 1882 
was in force and the corresponding section 
to s. 115 of the present Ocde was s. €22. 
While he was of the opinion that the 
provisions of the Criminal P. O. could not be 
invoked whenthere were proceedings ina 
Givil Court under ss. 195 and 476, Crimi. 
nal P. O., he recognized that ia a proper case 
the Hight Oourt would have powers of 
revision under the Oivil P.O., In Ragu- 
nadha Patro v. Govinda Patro (3), this 
Court held that it had no power under 
s. 115, Civil P. O., to interfere in revision 
with the decision of a Revenue Court, and 
since that case was decided this Court has 
not revised decisions of Revenue Oourtg 
unless the case was of a nature which 
justified the issue of a writ of certiorari. 
In Rajah of Mandasa v. Jagannayckaiu (4), 
which was decided by a Full Bench, doubts 
were cast on the correctness of the decision 
in Ragunadha Patro v. Govinda Patro (3), 
except so for as Ohap, XI, Mad. Estates 
Land Act, 1908, was concerned, but that 
decision has been not overruled, and has 
in fact since been followed. On the other 
hand, the Calcutta High Court has from 
early days considered that it had power 
to revise decisions of Revenue Courts. In 
his judgment in In re Chennangowd (2), 
Bhashyam Ayyangar, J., observed that as 
this Court had no power to interfere with 
the decision of a Revenue Oourt under 
s,195, Criminal P. O., it was difficult to 
see on what principle similar proceedings 
of a Civil Court could be revised under 
s. 439, Criminal P. C, It has been sug- 
gested in the present case that as this 
Court has no power to interfere with the 
decision of a Revenue Court it would mean 
if the view of Bhashyam Ayyangar, J., is 
to prevail, that an order cf a Revenue 
Court directing proceedings to be instituted 
for an offence referred to in s. 195, Criminal 
P. O., or an order refusing to institute pro- 
ceedings would not be subject to revision 
at all. This may very well be the case, 
but because the Logislature has failed to 
provide for such an eventuality the Court 
Cannot Step in and remedy the defect. That 
must be left to the Legislature, 


It was held by a Bench of three Judges 
of this Court (Oldfield, Sadasiva Iyer and 
Seshagiri Iyer, JJ.) in Emperor v. Venkanna 


(3)55 MLJ 798; 114 Ind. Oas. 161; A IR 1998 
Mad 1032; Ind. Rul. (1929) Mad 225 (F B). 

(4) 63M L J 450; 140 Ind. Oas. 331; AIR 1932 
Mad, 612; 55 M 883; (1932) M W N 350; 38 L W 292: 
Ind. Rul. (1932) Mad 859 (F B). : , 
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Patrudu (5), that on an application for 
revision of an order of a Oivil Court 
granting sanction to prosecute under s. 476, 
Criminal P. O., the Court's powers of inter- 
ference are limited to s.115, Civil P,O., 
and therefore the High Oourt cannot inter- 
fere under s, 439, Criminal P. O. It is 
true that Sadasiva Iyer, J. expressed doubt 
as to the correctness of the decision of 
Bhashyam Iyengar, J., in In re Chennangowd 
(2), but as the practice of treating such 
matters as being of the nature of civil 
revision petitions had existed for fourteen 
years in this province he did not wish to 
reopen the question, This decision must 
be regarded as expressing the law in this 
province unless it is overruld by a Bench 
of greater strength or the Legislature inter- 
feres. y: 
In Janardhana Rao v. Lakshmi Nara- 
samma (6), a Bench composed of Beag- 
ley, O. J., Bardswell and Burn, JJ., held 
that in an appeal under s. 476-B, Criminal 
P.0.,in a Civil proceeding the Appellate 
Court has power under cls, (c) and (d) of 
s. 423 of that Code to remand the matter to 
the lower Court for proper disposal. The 
application of the Oriminal P. O., is cer- 
tainly not in keeping with the decision in 
Emperor v. Venkanna Patrudu (5), but as 
Bardswell, J., who delivered the judgment 
of the Bench in Janardhana Raov. Lakshmi 
Narasamma (6), said that it was unneces- 
sary to discuss whether the proceedings of 
a Civil Court under s. 476°B, could be 
revised by a High Oourt under s. 439, 
Oriminal P.O., and this-in spite of the fact 
that Emperor v. Venkanna Patrudu (5), 
was mentioned in the order of reference, 
the conclusion is that it was not intended 
to question the authority of that decision, 
illogical though this may be. The basis of 
the decision in Janardhana Rao v. Lakshmi 
Narasamma (6), was that the matter was 
of a criminal rather than of a civil charac- 
ter, but if this were the governing factor, 


the decision in Emperor v. Venkanna 
Patrudu (5), would be wrong. The Bench 


which decided Janardhana Rao v, Lakshmi 
Narasamma (6), could. not overrule the 
decision in Emperor v. Venkanna Patrudu 
(5), and did not purport to do so. In holding 
in In re D. S. Raju Gupta (1) that the 
jurisdiction which is exercised by a Civil 
Court in filing a complaint under s. 476 

(5) 31M L J 440; 36 Ind. Cas. 483; A I R 1917 
Mad 971; 17 Or LJ 515; 20 M L T 252,4 L W 383: 
(1917) M W N 130 (F B). 

y 57 M 177; 147 Ind. Cas. 351; AI R 1934 Mad 
52; (1934). Or, Qas. 52; 35 Or L J 392;65 MLJ 873; 
38 L W 940;.6 R M 330; (1933) M W N 1476 (F B).  - 
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Criminal P. ©., is a jurisdiction exercised 
under that Code is of-a criminal nature, 
Pandrang Row, J., also did not consider the 
ruling of the Full Bench in Emperor v. 
Venkanna Patrudu (5) or the judgment 
of Bhashyam Ayyangar, J., in Jn re 
Chennangowd (2). His judgment was based 
on Janardhana Rao v, Lakshmi Narasamma 
(6), and on the decision of the Lahore 
High Court in Dhanpat Rat v. Balak Ram 
(7) and that of the Bombay High Oourt in 
Emperor v. Bhatu Sadu (8). 

The opinion of the Calcutta High Oourt 
is in agreement with the opinion of this 
Court as expressed in In re Chennangowd 
(2) and Emperor v. Venkanna Patrudu (5). 
In Emperor v. Har Prasad Das (9)a Full 
Bench of five Judges (Jenkins U. J. and 
Harrington, Stephen, Asutosh Mookerjee 
and Holmwood, JJ.) held. that where an 
order has been passed by a Civil Oourt 
under s. 476, Criminal P. O., s. 439 has no 
application, The High Court can only exere» 
cise: the revisional powers under s. 115, 
Civil P. O. This decision was accepted 
without question in Surendra Nath v. 
Sushilkumar (10). 

The opinion of the Bombay High Oourt. 
expressed in Emperor v. Bhatu Sadu (8) 
was also that ofa Full Bench, The Oourt 
held that the reference in s, 476-B to s. 195 
(3), Oriminal P. O., only determined the 
forum and not the character of the Court. It 
was considered that a Civll Court in passing 
an order under s. 476-B was exercising 
jurisdiction in a criminal matter, and there- 
fore its order could be revised under 8, 439, 
Oriminal P. ©. 

A Full Bench of three Judges of the 
Allahabad High Court discussed the ques- 
tion in In the matter of the Petition of Bhup 
Kunvar (11). Two ofthe learned Judges 
(Stanley, O.J. and Blair, J.) were of the 
Opiniou that in a proceeding under s. 476, 
Criminal P. C., arising out of a civil sult 
the Court had no jurisdiction to revise 
under s, 439 of that Code, but the third 
learned Judge (Banerji, J.) was of the con- 
trary opinion. Banerji, J., considered that 
as 8. 439 gave the High Court the right in 

(7) 13 L 342; 185 Ind. Oas, 594; A I R 1931-Lah 
761; (1931) Or. Oas. 1065; 33 Or L J 178; 33 PL R 
558; Ind. Rul. (1932) Lah. 130 (F B) - as 

(8) IU R (193%) Bom 331; 174 Ind. Oas. 780; A 1 
R 1938 Bom 225; 39 Or. L J 495; 40 Bom.’ L R 297; 
10 R B 495 (F B). 

(9) 40 O 477; 19 Ind. Oas. 197;17 O W N 647; 17 
OL J 245 (F B}. 

(10) 590 68; 134 Ind. Oas. 1063; AI R 1931 Cal 
604; (1931) Or, Oas. 756; 33 Or L J 38; 350 W N 


775; Ind. Rul, (1932) Oal 23. 
(11) 26 A 249; A W N 1904, 15;10rL J 73(F B) 
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“any proceeding” to exercise the powers 
conferred on a OUourt of Appeal, the section 
must be deemed to apply to a proceeding in 
a Civil Court as well as to a proceeding in 
a Criminal Court, He refused to read 
s. 439 in conjunction with s. 435. I do not 
consider that s.439 can be read ‘alone, but 
even when read alone, I consider that there 
is strong indication that it has reference 
only to criminal proceedings as I have 
already pointed out. 

The practice of the Lahore High Court 
has been to treat revision petitions as falling 
within s. 439, Oriminal P.O., irrespective of 
whether the order under revision was passed 
by a Oivil, Criminal or Revenue Court and 
in Dhanpat Rai v. Balak Ram (T) a Full 
Bench decided that the practice should not 
be departed from. 


I have said enough to indicate that there 
has been a great divergence of opinion on 
the question, but so far as this Oourt is 
concerned, it is at present governed by the 
decision in Emperor v. Venkanna Patrudu 
(5), and this Bench has no power to reverse 
that decision. Nor do I think it should do 
so, even if it had tke power. As I have 
indicated, s. 439 only applies to cases which 
come before the Criminal Courts within the 
meaning of the Oriminal P. O. In my 
opinion, a Oivil Court does not cease to be 
Civil Court when it is considering an ap- 
plication made to it under s. 476, and if for 
the purposes of that application it remains a 
Civil Court it must be governed by the pro- 
visions of the Civil P. O. and not by those 
of the Oriminal P.O, The fact that an ap- 
peal from an order passed on an applica- 
tion when it has been dealt with by a Civil 
Court lies to an appellate Civil Oourt 
emphasizes the civil character of the Court 
dealing with the application, In the word- 
ing of the relevant sections of the Criminal 
P.O. I can find no justification for regard- 
ing the Court as being anything but a Civil 
Court. The position is not a satisfactory one 
because an application for revision arising 
out of proceedings ia a civil suit must be 
dealt with on a different basis from a similar 
application arising out of criminal proceed» 
ings, but it is a situation which the Court 
cannot remedy, but only regret. It is a 
situation which the Legislature alone can 
deal which, and I trust that in the near 
future action will be taken. I hold that the 
petitions now before the Court should be 
numbered as civil revision petitions and 
dealt with on that basis. 


_ King, J.—I agree. 
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Krishnaswami Ayyangar,  dJ.—I 
entirely agree, but inasmuch as it has been 
suggested in Dhanpat Rai v, Balak Ram (1), 
per Tekchand, J., that the reasons given 
by Banerji,J.,in his dissenting judgment 
in In the matter of the Petition of Bhup 
Kunvar (11) have not been met,1 desire 
to add a few words. So far as that judg- 
ment relied on the practice which then 
obtained in the Allahabad High Oourt, 
it is enough to say that the practice here 
has been different. In fact it appears 
that whichever view found acceptance at 
the hands of the learned Judges who have 
had tc consider the point, it was the result 
to alarge extent of the practice prevalent 
in the particular Court which was also no 
doubt sought to be supported by a consi- 
deration of the language of the statute. To 
my mind, the dominant consideration how- 
ever appears to have been furnished in 
almost every one of the decided cases 
by the existing practice of the Court cons 
cerned. It will not altogether be out of 
place for me to examine the correctness of 
the opposite view, in so far as it has been 
sought to be supported by what has been 
called the wider language employed in 
s. 439, as compared with s. 435. The 
suggestion is that whereas the power to 
call for records, is restricted by s. 435, to 
the proceedings of an inferior Oriminal 
Court alone, such a restriction does not 
find place in s. 439, which confers the 
power of revision, on the High Oourt. 
That power is given it is said in the 
case of any proceeding not necessarily 
the proceeding of an inferior Criminal 
Court, the record of which has been called 
for by the High Court, or which has been 
reported for its orders, or which otherwise 
comes to its knowledge. In other words, 
the argument is that while the High Court's 
power to call for records is a limited power 
under s. 435, limited, it is said, to the 
proceedings of an inferior Criminal Oourt, 
the opening words “In the case of any 
proceedings” ins. 439 standing ungalified 
by any such limitation, implies a larger 
power, that is, a power to revise the proceed- 
ings of all subordinate Courts, Civil as 
well as Criminal. J am not however satis- 
fied that there is any substance in this 
argument, It will be seen on examination, 
that the whole Chapter in which these two 
sections occur, is concerned with the sub- 
ject of reference and revision and regu- 
lates the relative procedure to be follow- 
ed with respect to the proceedings of 
inferior Oriminal Courts only, All the 
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sections in this Chapter. except three, 
namely, ss. 439, 440 and 442, refer expressly 
to subordinate Criminal Oourts. The two 
latter sections are purely procedural, relate 
ing respectively to the right of audience, 
and the necessity for certification of the 
ordgr passed on revision to the Subordinate 
Court concerned. If we leave them out 
of account, s. 439 would, if the argument 
were sound, remain the solitary exception 
in a Chapter, which but for this exception, 
is concerned purely with the orders of 
Criwinal Courts; and I am naturally dis- 
inclined to adopt such a construction unless 
the language is sufficiently express for the 
purpose, 

Section 439 posits a situation in which, 
the records have been called for under 
g. 435, or a report received under g, 438, or 
A proceeding of a subordinate Court other- 
wise come to the knowledge of the High 
Court. By these three modes or any of them, 
information has to reach the High Court, 
before it can proceed to exercise its 
power of revision. Plainly here, a multie 
plicity of channels of information is alone 
contemplated, and not a multiplicity 
in the nature or character of the informas 
iteelf on which the High Court is to act. 
The records of an inferior Criminal Court 
alone, can be called for under s. 435. 
The report under s. 438 can again only 
be in respect of thea proceedings of such 
a Court. Logically it would seem that it 
must be the proceedings of a similar Oourt 
but coming otherwise to its knowledge 
that the High Court is empowered by s, 439, 
to revise. In other words, the section postus 
lates an indentity in the nature and 
character of the proceedings subjected to 
its revision though there may be a variety 
in the means of information, The words 
“or otherwise’ occur in ss. 436, 437 and 
428 in connection with “any record,” “any 
case” and “any proceeding” respectively, 
and in these contexts it is impossible to 
imagine Courts other than inferior Orimi- 
nal Courts being intended, I am constrained 
to hold, on a comprehensive considera- 
tion of the object and scope of the Chapter, 
and of the wording of the sections thems 
selves taken as a whole and notin isolation 
that there is no support for the opposite 
construction. 


N.*8, Order accordingly. 
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LAHORE HIGH COURT 
Second Appeal No. 58 of 1939 

December 11, 1939 

ABDUL Rasarp, J. 
ABDUL MAJID AND ANOTHER— DEFENDANTS 

— APPELLANTS 
versus 

SUBA KHAN ANp oTSERS—PLAINTIS#S AND 


DereNDpanTSs—RESPONDENTS. 

Punjab Courts Act (VI of 1918), s. 41 (3)—Applica- 
tion for grant of certificate — Dismissal of, by Dis- 
trict Judge—High Court on revision remanding case 
for re-hearing application — Oertificate subsequently 
granted by District Judge — Period between date of 
application for certificate and date of its granting 
held must be excluded—Custom—Oustom established— 
Ifcanbe altered by judicial decistons~—Custom 
(Punjab) — Riwaj-i-am — Value of, if destroyed by 
remarks of Settlement Oficer —Mughals of Chakrali 
Choolo, Tahsil Gujarkhan—If can® make will of 
ancestral property. 

The judgment under appeal was pronounced on 
October 22, 1937. On November 20, an application 
was made by the contesting defendants for the grant 
ofa certificate under s. 41 (3), Punjab Oourts Act. 
This application was dismissed by the District Judge 
on December 16, 1937, A petition for revision was 
preferred against this order to the High Oourt on 
February 7, 1938. This petition was accepted on 
May 5, 1938, and the case was remanded to the 
District Judge for re-hearing and re-decision of the 
application for the grant of a certificate under 
s. 41 (3), Punjab Courts Act. The certificate was 
ultimately granted by the District Judge on November 
1, 1938 : 


' Held, that the application forthe grant of a 
certificate must be taken to be pending from Decem- 
ber 16, 1937, to November 1, 1930, and this must 
therefore be excluded in computing the period for an 
appeal under s. 41 (1). Sankaran v. Parvathi (1) and 
115 Ind Oas. 713 (2), applied. 126 Ind, Oas. 798 (3), 
and 26 Ind. Oas. 219 (4), distinguished, 

It cannot be laid down as a rule of universal ap- 
plication, that oncea custom is established, it can 
only be altered by legislation and not by modern 
Judicial decisions. 

[Case-law relied on.] 

The value attaching to the answers to questions 
in the riwaj-i-am cannot be said to have been des- 
troyed by the remarks made by the Settlement 
Officeras they merely embody his private opinion, 
168 Ind. Oas. 379 (7), relied on. Sukh Devi v. Fakir 
Singh (5) and 158 Ind. Oas. 976 (6), explained, 

The Mughals of Chakrali Ohoolo, Tahsil Gujarkhan 
District Rawalpindi can make valid wills under 
custom, of ancestral property within the tribe. 


8. A. from the decree of the District 
Judge, Rawalpindi, dated October 22, 1937. 


Mr. Shamair Chand, for the Appellants, 
Dr. Nand Lal, for the Respondents. 


Judgment.—On May 25, 1934, Amir Ali 
Mughal, resident of village Ohakrali Ohoolo, 
Tahsil Gujarkhan, Rawalpindi District, 
made a will in favour of his daughter's 
sons, namely Abdul Majid, defendant No. 2 
and Muhammad Yusuf, defendant No. 3. 
On March 7, 1935, the present suit was in» 
stituted by Suba Khan, Muhammad Azam 


1940 


and Lal Hussain for a declaration to the 
effect that the will executed by Amir Ali 
shall not affect their reversionary rights 
after the death of Mst. Nur Begum, defen- 
dent No.1, the wife of Amir Ali. The trial 
Court decreed the plaintiffs’ claim. The 
appeal of Abdul Majid and Muhammad 
Yusuf, defendants, having been dismissed 
by the learned District Judge, they have 
preferred a second appeal to this Court. A 
certificate bas been granted by the learned 
District Judge on the question of custom 
involved in this qase, that is whether the 
Mughals of Ohakrali Ohoolo, Tahsil Gujar- 
khan, can make valid wills under custom, of 
ancestral property within the tribe or not. 

A preliminary objection was taken by 
Dr, Nand Lal on behalf of the respondents 
tothe effect tbat the appeal was barred by 
limitation. The judgment under appeal was 
pronounced on October 22, 1937, On Novem- 
ber 20, an application was made by the 
contesting defendant for the grant of a 
certificate under s. 41 (3), Punjab Oourts 
Act. This application was dismissed by the 
learned District Judge on December 16, 
1937. A petition for revision was preferred 
against this order to this Court on Febru- 
ary 7, 19388. This petition was accepted by 
Tek Chand, J., on May 5, 1938, and the case 
was remanded to the learned District Judge 
for re-hearing and re-decision of the ap- 
plication for the grant of a certificate 
under s. 41 (3), Punjab Courts Act. The 
certificate was ultimately granted by the 
learned District Judge on November 1, 1938. 

lt was strenuously contended by Dr. 
Nand Lal that as the proviso tos, 41 (3), 
Punjab Courts Act, Jays down that in com- 
puting the period for an appeal under 
subeg. (1) the time during which the appli- 
cation under this sub-section has been 
pending shall be excluded therefore only 
27 days can be excluded, that is, from 
November 20, 1937 to December 16, It was 
also contended by the learned Counsel that 
the period from December 16, 1937, to 
February 7, 1938, cannot be excluded under 
any circumstances as the application for 
the grant of a certificate had been dismissed 
by tbe District Judge on December 16, 
and no petition for revision against this 
order was filed till February 7, 1938. Mr. 
Shamair Ohand on the other hand contended 
that the application for the grant of a 
certificate must be taken to be pending 
from December 16, 1937 to November ], 
1938. The order of Tek Ohand,J., dated 
May 5, 1938, makes it clear that he re- 
mended the case to the learned District 
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Judge for reshearing and re-decision of the 
application for the grant of a certificate 
under s,41 (3), Punjab Courts Act. There 
was only one application made to the learn- 
ed District Judge and that was on Novem- 
ber 20, 1937, and only this application 
was the subject-matter of his decision ulti- 
mately on November 1, 1938. By accepting 
the revision on May 5, 1938, the learned 
Judge of this Court ordered re-hearing of 
the application and the order of dismissal 
of this application therefore had no existence 
in the eye of law. In my opinion, the 
view put forward by Mr. Shamair Chand 
is sound and must be given effect to. Ree 
ference in this connection may be made to 
Sankaran Y, Parvathi, (1) and Ramdutt Ram 
Kishen v. E. D Sassoon & Co, (2), These 
rulings deal with s.14, Lim. Act, and are 
not directly applicable. The reasoning 
underlying these judgments however is ap- 
plicable to the facts of the present case. Dr, 
Nand Lal relied on Jamna Devi v. Utami 
Bat (3) and Baijnath Lala v. Ramadoss (4) 
in this connection. Both of these rulings 
are inapplicable to the facts of the present 
case. I accordingly overrule the preliminary 
objection. Question No. 37 of the riwaj-i-am 
of the Rawalpindi District compiled in the 
year 1910 is in the following terms: 

“Can a proprietor make a disposition of his pro- 
periy to take effect after his death and is there any 
rule limiting such power ? 


Answer.—Mughals reply that a will is good if 
within the tribe.” 


On p. 63, Customary Law of the Rawal- 
pindi District two instances are given of 
wills having been made by Mughals of the 
Gujarkhan Tahsil in favour of a daughter's 
gon and son-in-law. As ihe plaintiffs came 
into Court it was incumbent on them to 
prove that by the Customary Law governing 
the parties Amir Ali was not competent to 
make a will in favour of his daughter's sona. 
The initial onus, which lay on the plaintiffs, 
was all the heavier in view of the provi» 
sions of the latest riwaj-1-am. The compiler 
of the riwaj-i-am after giving the replies of 
the different tribes has made certain obser- 
vations on which reliance was placed by 
Dr, Nand Lal, and which according to the 
learned Counsel destroyed the value of the 


(1) 12 M 434. 

(2) 56 O 1048, 115 Ind. Oas.713; A I R 1929P C 103; 
56 I A 128; 29 L W 682,6 OW N 473; 330 W N 483; 
49 0 L J 462; 31 Bom. LR 741; (1929) A L J 254; 58 
M L J 614; (1929 M W N 546; Ind. Rul, (1929) P © 
129 (P 0). 

(3) AT R 1930 Lah. 863; 126 Ind. Cas. 798; 11 L 
720; 32 P L R 224; Ind. Rul. (1930) Lah. 798. 

(4) 39 M 62; 26 Ind. Cas. 219; A IR 1915 Mad. 405; 
27M L J640; 16 ML T509, 1 L W 952, 
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most recent riwaj-i-am. The compiler mada 
the following observations : 

“The examples which I have been able to collect 
certainly do not prove for any tribe thata proprie- 
tor can make a testamentary disposition of the 
whole of his property to take affect after his death, 
If any such disposition were made and the property 
was not trifling in amount or the reversioners not 
restrained by affectionate or other motives, the will 
would certainly be contested. The probability how- 
ever is that in all tribes a will of a small portion 
of the estate to a relative not entitled to succeed 
would be respected." 

Dr. Nand Lal supported his argument by 
relying on two rulings of this Court reporte 
ed in Sukh Devi v. Faqir Singh (3) and 
Narain Singh v. Basant Kaur (6), It was 
held in these rulings that 

.‘the entries in the riwaj-t-am owe their weight to 
the principle originally laid down in English Law 
which received statutory recognition in s. 25, Evi. 
.Act. The principle is \that statements made by a 
public officer should be received in evidence because 
it is his duty to satisfy himself of the truth of the 
statements made, If the officer himself is not satisfi- 
ed of the truth of the statements made, such state- 
nents have less weight than they otherwise would.” 
-= The observations of the Settlement Officer 
reproduced above however do not cast any 
aspersions on the statements of the persons 
who gave answers to the various questions 
put to them. It was the opinion of the 
Settlement Officer that the examples which 
he had been able to collect did not prove 
satisfactorily that a proprietor could make 
a testamentary disposition of the whole of 
-his property to take effect after his death. It 
has been laid down in Kartar Singh v. 
Banto (7) that 

“all that has ever been held heretofore is that it 
is the statements recorded in the riwaj-i-am which 
are of value, and with all respect I am not prepared 
to endorse the view.....to the effect that the 
opinion of an individual Settlement Officer is en- 
titled to weight in discrediting those statements. 
It might be different if this opinion was based on 
instances, but none were quoted.” — 

I am therefore of the opinion that the 
value attaching to the answers to ques- 
tions No, 37 and 38 in the riwaj-i-am of the 
Rawalpindi District compiled in 1910 can- 
not be said to have been destroyed by the 
remarks made by the Settlement Officer as 
they merely embody his private opinion. It 
was contended by Dr. Nand Lal that in the 
riwajieam, compiled in the year 1887, it 
was stated that Mughals and several other 
tribes repudiated all power of testamentary 
disposition. It was urged by the learned 
Counsel that the riwaj-i-am of 1887 estab- 
lished beyond doubt that at one time the 


(5) AI R 1935 Lah, 434, 

(6) A I R 1935 Lah. 419; 158 Ind. Oas. 976; 37P LR 
229; 8R L 330. 

(7) 17 L 296; 168 Ind. Oas. 379; A IR 1936 Lah. 804; 
38 E L R 300;9R L617. 
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custom was to the effect that a Mughal 
could not dispose of his ancestral property . 
by means of a will and that once a custom 
to that effect is established, it could only 
be altered by legislation, Dr. Nand Lal laid 
particular stress on the following passage 
occuring in the Full Bench decision re- 
ported in Bahadur v. Nihal Kaur (8) : 

“We sympathise with the effort made by -the 
various tribes and persons concerned to modernize 
this ancient custom, but a custom once established, 
as this custom undoubtedly appears to have ‘been, 
can only at this time be altered by legislation and 
not by modern judicial decisions.” . 

In my opinion, the observation quoted 
above must be confined to the peculiar facts 
of the case that was before the Full Bench. 
In that case the three riwaj-i-ams of 1865, 
1896 and 1916 recorded a cystom in one 
way and the other party sought to disprove 
the existence of the custom by very modern 
insiances, that is, dating from the year 
1826. These instances were not considered 
sufficient by the Full Bench to rebut the 
presumption raised by the entries in the 
three riwaj-i-ams. The observations of the 
Full Bench cannot be taken to lay down a 
rule of universal application, as in that case 
they will be contrary to numerous decisions 
of their Lordships of the Privy Council and 
the various High Courts. The following 
observations may be reproduced in extenso 
from a Full Bench decision of the Madras 
High Oourt reported in Mookha Kone v. 
Amma Kutti (9): 

“Indian Courts are Courts of law as well as of 
equity, and they ought not to give effect to a 
custom which the growing consciousness of the 
community in which it is said to have prevailed is 
prepared to treat as unsuited to modern conditions 
and from which it has allowed a departure in 
several cases. When a custom which is not in 
accordance with the ordinary law governing the 
Hindu community is giving way to enlightenment 
in order to bring it in line with other communities 
Court would not be justified in giving effect to it 
and thereby compelling the unwilling community 
to be bound by the custom which it has practically 
abandoned. The judicial recognition of a custom 
which a community is prepared to jettison is 
neither necessary nor just. Even if such a custom 
as that set up had prevailed at some time, I am 
not prepared to hold that the custom has been con- 
sidered to be a binding one during the last 20 or 
25 years,” f 

It was held by their Lordships of the 
Privy Council in Raj Kishen Singh v. Ram 
Joy Surma (10) that 


(8 I LR (1937) Lah. 594; 169 Ind. Cas, 909; A 
ag Lah, 451; 39 P L R 349; 10 R L&l 
(E B}. 

(9) 51 M 1; 108 Ind. Oas. 760; AIR 1928 Mad. 
la NL J 174; IL T 40 Mad. 148; 27 L W 611 
(F B.) 

(10) 1 O 186; 19 W R & 3 Sar. 174; 8 M L J 151;2 
Suther 744 (P 0). , 
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“there appears tobe no principle or authority for 
holding that a manner of descent of an ordinary 
estate, depending solely on family usage, may not 
be discontinued either accidentally or intentionally 
sọ as to let in the ordinary law of succession. 
Such family usages are in their nature different 
from a territorial custom, which is the lex oct 
binding all persons within the local limits in which 
it prevails.” 

In the present case also we are dealing 
with a tribal custom and not a custom 
binding all persons within the local limits 
in which it prevails. Other decisions deal- 
ing with this point are reported in Surendra 
Nath Roy v. Htramani Barmani (11) and 
Mathura Naikin v. Esu Naikin (12`. The 
whole question has been considered at 
length at p. 82 of Rattigan’s Digest of 
Customary Law, 12th Edn, Asit has been 
laid down in g number of recent decisions 
that there is no such thing as general 
customary law, it was for the plaintiff-respon- 
dents to prove that Amir Ali had no power 
of testamentary disposition. They cannot 
be said to have discharged this onus by 
producing the riwaj-i-am of 1887 as this 
riwaj-t-am isin direct conflict with the most 
recent riwaj-t-am of the year 1910. I 
therefore hold that the plaintiffs’ suit must 
be dismissed on the sole ground that they 
have failed to prove a custom restraining 
the Mughals of the Gujarkan Tahsil from 
alienating their ancestral property by 
means of a will. For the reasons given 
above I accept this appeal, set aside the 
judgments and decrees of the Courts below 
and dismiss the plaintiffs’ suit. Having 
regard to all the circumstances I leave the 
parties to bear their own costs throughout. 

-D, l Appeal allowed. 

(11)12M IA 81;1 Beng. L R 26; 2 Suther 147; 10 
W R 35; 2 Sar. 372 (P QO), 

(12) 4 B 545. 


NAGPUR HIGH COURT 
Second Appeal No. 200 of 1937 
October 5, 1939 

i GRILLE, J. 
LAXMAN VISHRAMJ! PATWARI— 
DEFENDANT No. 2—APPRLLANT 


versus 
DEORAO VISHRAMJI PATIL 
AND ANOTHBR—RKBESPONDENT—No. 1 

Pre-emption—Trial Court fixing time for payment 
of pre-emption amount — Appellate Court, if can 
extend it. 

On an applicationmade within time fixed for pay- 
ment of pre-emption money, the Appellate Court can 
>xtend the time fixed by the trial Oourt for making 
deposit of purchase money. 181 Ind, Oas. 895 (4), 
relied on. 

[Oase-law explained.) 


8. A. from the appellate decree of the 
Court of the 2nd Additional District Judge, 
Amraoti, dated October 27, 1936. 

Mr. Y. S. Tambe, for the Appellant, 


Messrs, V. V. Kelkar and G. R. Deo, for 
Respondents Nos. 1 and 2 respectively, 


Judgment.—This second appeal arises 
out of a suit for pre-emption. The plainte 
if was the owner of a half share in 
survey No. 47-1 of mouza Reosa. There 
were two defendants, the first defendant 
being the purchaser of the half share in 
suit from the original owners, a group of 
five men, and the second defendant being 
one Lachman who had threatened the origi- 
nal purchaser Raghunathdas with a suit 
for pre-emption and was said to have enter- 
ed into an agreement with him to purchase 
the property in suit for a sum of Rs. 300. 
The trial Oourt found that the market 
value of the share in question was Rs. 300 
and passed a decree in the plaintiff's 
favour conditional on the sum of Rs. 300 
being paid within three months. It was 
found that the plaintiff's right of pre- 
emption prevailed over that of Laxman 
since the plaintiff was the owner of the 
remaining half share in survey No. 47-1 
whereas Laxman had a remoter claim 
in that he was a co-owner in survey 
No. 47 but not in that particular sub» 
division. The plaintiff appealed and claime 
ed that the pre-emption price was unduly 
high and that the fair price was Rs. 150 as 
he had originally claimed. The same defen- 
dants were cited as respondents, and it 
is to be noted that there was no appeal 
by the present appellant Laxman in the 
lower Appellate Court as to the priority 
of his claim for pre-emption. The appeal 
succeeded and it was held that the plaintiff 
was entitled tohave the pre-amption price 
fixed not, as was done in the trial Court, on 
the basis of the market value of the land 
ascertained on the price of similar land in 
the vicinity, but on the basis of the price 
which the respondent Raghunathdas had 
paid to his vendors, and which was found 


Z to be Rs. 125. Another point which wag 


determined in this appeal and which was 
raised by Laxman was that the suit should 
have been dismissed as the plaintiff did 
not pay the amount of Rs, 300 within the 
time fixed in the trial Court and that the 
order which he had obtained from the 
Appellate Oourt within the time fixed for 


payment for an extension of time would ` 


not protect him, This contention was 
negatived. 
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The second appeal is brought by the 
defendant Laxman. There is no mention 
of any contention that he himself had a 
prior claim to pre-empt, and the line taken 
is entirely that which would have been 
expected in an appeal by Raghunathdas, 
the original purchaser, who has preferred 
no appeal at all, The contention is 
that the pre-emption price should have 
been fixed at Rs. 300 inetead of Rs. 125 
and that the decision of the lower 
Appellate Oourt is incorrect and that 
the plaintiffs suit should have been 
dismissed as the result of his failure to 
deposit Rs. 300 within three months. 

I donot consider that the lower Appel- 
late Court's order in acceding to the 
request made by the appellant in that 
Court for extension of time within which 
to make the deposit ordered by the trial 
Court can be challenged. The application 
was: made well within the time, and the 
Appellate Oourt’s order that Re. 125, 
the amount which the appellant claimed, 
should be the correct pre-emption price 
was promptly obeyed. To hold that an 
Appellate Court is incompetent and has no 
jurisdiction to pass such an order might 
result in debarring a plaintiff-appellant 


from his right of appeal altogether. It. 


might result in the appellant having to 
obey an order to deposit an amount which 
might be found in appeal to be grossly 
excessive, within a time which might also 
be found in appeal to be unjustifiably short 
before an appeal well within limitation 
could be filed at all. Neither do I consider 
that any of the authorities which have 
been cited before me in favour of the 
proposition are of any avail to establish 
it, In Ambadas v. Laxman (1) the decision 
deals only with the power of the Court 
which itself passed the order fixing the 
time within which payment was to be made 
to extend that time; it is silent on the 
question of the power of an Appellate 
Court I am next referred to a decision of 
the Allahabad High Oourt in Umrao Singh 
v, Kanwal (2). In that case there had been 
no payment made at all by the would-be 
preeemptor plaintiff and no application 
by him until after the time had exprired 
and atter an appeal had been preferred; 
it was held that in those circumstances, 
which are in no way parallel to the circum- 
stances before me, the lower Appellate 


(1) 19N L R8; 71 Ind. Oas. 401; A 1R 1223 Nag. 
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Court would have been wrong in proposing 
to extend the time for payment of the pre: 
emption money, as the decree which stood 
in favour of the defendant by reason of 
the plaintiff's non-payment of the money 
would thus be converted into a decree 
in the plaintiff's favour. Finally I am referred 
to a decision, as yet unpublished, of this 
Court in Keshav v, Krishna (3). Here 
again there was no question of an appli- 
cation to an Appellate Court for extension 
of time or of any payment at the order of 
that Court. What that appeal decides is 
that a direction in the lower Appellate 
Court to pay an additional sum is unaffect- 
ed by a stay order in the High Oourt 
against an application by the judgment: 
debtor for restoration of pogsession on the 
ground that the decree-holder had no right 
to retain possession untilhe had paid the 
pre-emption price in full. It was held that 
an order for stay of execution did not have 
the effect of itself of extending the time 
fixed for payment in the lower Appellate 
Court; no application for extension of time 
as such had been made to this Court, and 
the appellant had assumed that it was nol 
necessary for him to make any payment 
or to make any application in view of the 
fact that he was preferring an appeal. 

In the case I am now considering, the 
appellant in the lower Appellate Court took 
prompt action and did everything which 
he could reasonably have done. In appeal 
the Appellate Court was competent to vary 
not only the price fixed but also the time 
within which it should be paid, and if the 
time within which payment is to be made 
is a ground of appeal, that particula 
ground would be frustrated if the paymen' 
has tc be made as a condition precedent ti 
an appeal at all, and an order of an Appel: 
late Oourt provisionally enlarging the time 
for payment may be no more than the 
barest act of justice, and such an orde: 
may be, as in the case before me, made 
conditional and would only be operative 
again asin the case before me, if that con 
dition was promptly fulfilled. In ths rəsuli 
the appellant in the lower Appellate Oour'! 
succeeded in having the pre-emption price 
reduced by more than 50 per cent., and he 
has been upheld in this Oourt, It seem: 
unnatural that he should not bs allowec 
in his appeal to ask for an extension a 
time in order to prevent him unnecessari 
ly paying a sum more than double that 
which has been found tobe just. This i 


(3) 181 Ind. Cas, 616; A I R 1939 Nag. 107; 1939 N I 
J 13; 11 R N 480. 
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the view which appears to have been taken 
in another decision, yet unpublished, of 
this Court, Sarjabai v. Bhagwanji (4). Tte 
prohibition embodied in Ambadas v. Laxman 
(1) can have application only to the act of 
the Court itself and not to the act of an 
Appellate Court. 

‘The result is that the appeal fails and is 
dismissed with costs, | 

D. Appeal dismissed, 


(4) 181 Ind, Cas, 895; A I R 1939 Nag. 140; 1939 NL 
J 76; 11 R N 490. ° 
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PATNA HIGH COURT 
Criminal Revision Application No, 595 
of 1939 : 
January 18, 1940 
Fazt Aur anp MEREDITA, JJ. 
KARU KANDU—PETITIONER 
VETSUS 
EMPEROR—Opposite Party 
Criminal Procedure Code (Act V of 1898), 8. 109 
—Accused walking at midnight on thoroughfare 
being questioned by dafadar telling that he was 
going to marriage party with other persons—Absence 


of proof that statement was untrue, s. 109, tf applies 
—Evidence Act (I of 1872), s. 26—Confession by 


accused after his arrest that he had agreed to com- . 


mit theft with another— Admissibility. 

The accused who was walking at midnight ona 
bandh which was used as a thoroughfare, being 
‘questioned by the dafadar on petrol duty replied 
that he was going to a marriage party and he also 
stated that he had other companions with him, 
Later on three other persons came out of a reser- 
Voir : 

Held, that in absence of evidence to show that the 
statement made by accused was untrue, s 109, Ori- 
minal Procedure Code, had no application to the 


case. 
A confession by the accused that he had 


agreed to commit theft, made toa dafadar after his 
arrest, is inadmissible under s. 26, Evi. Act. 


Or. R, App. from an order of the Sessions 
Judge, Monghyr, dated September 20, 1939. 

Mr. R. S. Chatterji, for the Petitioner. 

Mr. C. P. Sinha, for the Assistant Govt, 
Advocate, for the Crown, l 

Fazl Ali, J.—In my opinion this appli- 
cation should be allowed. 
the prosecution is that one Ramnarayan 
Singh, who is the dafadar of village 
Mahana, was on the night of June 12, 
1939 on patrol duty along with several 
chaukidars and that about midnight he 
found the petitioner Karu Kandu walking 
on a bandh known as the Gupta bandh 
which is apparently used as a thoroughfare. 

The petitioner being questioned by the 
dafadar replied that he was going to a 
marriage party and he also stated that he 
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had other companions with him. Later on 
three other persons came out of a reservior, 
All these four persons were taken to the 
Police Station where the dafadar made a 
report. The dafadar stated to the Sub- 
Inspector how he had met the petitioner 
and his companions and added that the 
petitioner had subsequently stated to him 
that he had been asked by one Rambaran 
Singh to commit theft and it was for this 
reason that he and the other three persons 
had come to the place where they were 
discovered by the dafadar. The Sub- 
Inspector after investigation reported for 
action against the petitioner and the other 
three. persons under s. 109, Oriminal P. OC. 
Now on the factsstated above it seems tome 
to be quite clear that cl. (a) of s. 109, has no 
application to this case, As tocl. (b) we 
cannot overlook the fact that the petitioner 
has examined several witnesses in support 
of the version he gave before the Magistrate, 
The statement of the dafadar that the peti- 
tioner had stated before him that he had 
been invited by Rambaran Singh to commit 
theft appears to me to be inadmissible under 
s. 26, Evi. Act, but even if itis held to be 
admissible, it is not astatement which should 
be readily accepted, That being so, there 
is No positive material on the record to show 
that the statements made by the witnesses 
examined on behalf of the petitioner, 
some of whom at least appear to be in- 
depenent persons, are not true. Thus 
s. 109 also is not applicable to this case. I 
would therefore allow this application and 
set aside the order requiring the petitioner 
to furnish security for good behaviour. 

Meredith, J.—I agree. The ruling 
reported in Hmperor v. Phuchai (1), shows 
in what deep waters one may become 
involved if one tries to lay down general 
rules for the application of cls. (a} and 
(b) of 8. 109, Criminal P. ©. It is entirely 
unnecessary to venture into those waters 
in the present case, or to lay down any 
general principle, since it is apparent that 
the Courts below have really proceeded 
entirely upon the alleged confession that 
the petitioner had agreed to commit theft, 
a statement which, if not inadmissible 
under s. 25, Evi. Act, was clearly inad- 
missible unders. 26, Evi. Act, since it is 
apparent that it was made, if made at 
all, after the arrest had been effected. 
When that alleged confession goes, there 
is no material at all on which a finding can 

(1) 50 A 909; 113 Ind. Oas, 417; AI R 1929 Al. 
33; 30 Or. L J 145; 26A L J 1257; 10 A IOr. R 
53l; Ind. Rul. (1929) All. 129 (F B). 
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be based that the petitioner had given an 
account of himself which was false or in 
any way unsatisfactory. That is enough 
to dispose of the case, 

8. Application allowed. 





CALCUTTA HIGH COURT 
Appeal No. 164 of 1939 
August 11, 1929 
B. K. MUKHEBJEA AND ROXBURGH, Jd. 

ABU SHAHID PLAINTIRF—APPELLANT 

versus 
ABDUL HOQUE DOBHASH AND ANOTHER 
— RESPONDENTS 

Partnership Act (IX of 1932), e. 4—Person taking 
joint lease of property upon which market was started 
—Fact that market was opened few days before actual 
lease was granted, whether makes it partnership 
business—Status of lessees — Co-owners—Accounts— 
One receiving rents and profits in excess of his share 
—Othercan sue for accounts without suing for 
partition — Ouster — What amounts to—Refusal of 
managing co-owner to render accounts, if ousted— 
Remedy of dispossessed co-owner — Limitation Act 
(IX of 1908), Arts. 120, 62, 89—Suit for accounts by 
one co-tenant against another—Article applicable. 

Where certain persons take a joint lease of the pro- 
perty upen which a market is started, the mere fact 
that the market was opened a few days before the 
lease was actually granted does not justify the 
inference, that it was a partnership business, and the 
parties therefore are not joint owners of the market 
and its site. {p. 643, col, 2.) 

One co-sharer can sue another for accounts if the 
latter co-sharer realizes rents and profits of the joint 
property in excess of his share, without instituting 
a suit for partnership. [p. 644, col. 2.] 

{Oase-law relied on]. 

There is no fiduciary relation between co-owners of 
& property as such and if one co-sharer realizes 
profits in excess he does soinhis capacity as an 
owner, for which no agency from the other proprietor 
is necessary. Kennedy v. De Trefford (6), relied 
on. [tdid.] 

To show ouster it must be found that there was an 
exclusive possession by one co-owner connected with 
some act amounting to a total denial of the rights of 
the co-owner who is out of possession. The remedy 
of the co-sharer who is dispossessed must be to suethe 
other for joint possession and he can claim along with 
it compensation or mesne profits, A pure action of 
account would not be an appropriate remedy under 
such circumstances, [p. 645, col. 1.] 

An action of accounts by one co-tenant against the 
other not being an action for money had or received 
is governed by Art. 120, Lim. Act and not by Art. 62 
or Art, 89. Banoo v. Doona (8), not approved. 71 
Ind. Cas, 177 (9) and 32 Ind. Cas. 899(10), relied 
on, 

A. from appellate decree of the Dis- 
trict Judge, Chittagong, dated December 10 
1938: 

Mr. S. M. Bose (Advocate-General of 
India), Messrs. Chandra Sekhar Sen, 
Narendra Kr. Das and Durgesh Prosad 
Das, for the Appellant, 

. Dr. S. C. Basak and Mr. Imam Hossain 
Chowdhury, for the Respondents, 
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B. K. Mukherjea, J.—This appeal is on 
behalf of the plaintiff and arises out ofa 
suit for accounts. The plaintiff's case is 
that in the town of Chittagong there was a 
market known as Feringibazar which was 
held ata place close tothe land described 
inthe schedule tothe plaint and wasrun 
by certain persons who may be called the 
Sahag. The Mitters who are the owners of 
the schedule land, wanted to establish a 
rival market onthe same, but being un- 
successful themselves, they allowed the 
plaintiff and the two defendants to start 
a marketon that land and use the 
structures that stood upon it for that. 
Purpose. On August 26, 1925, the Mitters 
granted a lease of theland and structures 
to the plaintiffs and the two defendants, for 
a period of nine yeers only with an 
optionof renewal fer the same period alter 
its termination. From the very beginning, 
the management of the market was left to 
defendant No.1 by his co-lessees and it 
was he who realized tolls from the vendors 
and stall holders and paid the rents and 
taxes due tothe landlord and the Munici- 
pality. Although the market became a 
profitable concern, andits income went on 
increasing year after year, defendant No. 1 
it was said did not pay aDythingto the 
plaintiff as his share of the profits. When 
the plaintiff asked for accounts, defendant 
No. 1 prepared certain false accounts, and 
filed amoney suit against the plaintiff, 
which was still pending when the present 
suit was commenced. The plaintif was 
under these circumstances obliged to 
institute the present suit, and he prayed 
that defendant might be ordered to render 
accounts of the profits of the market from 
August 25, 1925, to January 7, 1937, and 
that the plaintiff might be given a decree 
for such sum of money as may be found 
due to him in his share on taking ace 
counts. 

The suit was contested by defendant 
No.1 alone, His contentions inter alia 
were that neither the plaintiff nor any of 
the defendants werethe real lessees in 
respect of the lands and structures, nor had 
they any beneficial interest in the market 
or its profits. It was saidthat the lease 
was actually taken by a Oommittee 
known as Bazar Gommittee, who organized 
the removal of the market place to its 
present site, and asthe landlords did not 
like to recognize a fluctuating and an 
indeterminate body of persons as_ lessees, 
the document was executedin the name 
of the plaintiff and the two defendants. It 


18£0 


was this’ Oommittes which was running 
allthe affairs of the market, collecting 
tolls and paying rent and taxes. Defen- 
dant No, 1 did not make any profit out of 
the market norit was intended that any 
of the ostensible lessees should have any 
share initsincome, It was further con- 
tended that the suit was not maintain- 
able in its present form, and it was barred 
by limitation. The trial Gourt overruled 
all these defences and gave the plaintiff a 
decree. It held inter alia, that the lease 
was really granted by the Mitters to the 
plaintiff and the two defendants and that 
there was no truth in the story of defen- 
dant No. 1 that they were benamidars for 
a Committee known as Bazar Committee. 
It found alse that defendant No. 1 was 
placed in management of the market since 
it was started, with the consent of his 
co-owners, and he was all along realizing 
the rents and profits. The result was that 
a preliminary decree for accounts was 
passed and defendant No.1 was directed 
to file allhis accounts within one month, 
after which a Oommissioner would be 
appointed to examine them. Against tbis 
decision there was an appealtaken by 
defendant No. 1 to the Court of the District 
Judge at Chittagong. The learned Dis- 
trict Judge who heard the appeal, set 
aside the judgment of the trial Court and 
dismissed the plaintiff’s suit. The District 
Judge concurred in the finding of fact 
arrived at by the trial Court, but dismissed 
the suit on the grounds that the suit was 
not maintainable inlaw and that it was 
barred by limitation. According to the 
lower Appellate Court the plaintiff ought 
to have, on the allegations made in the 
plaint sued for joint possession and he was 
not entitled to accounts unless he claimed 
joint possession or partition. As regards 
limitation, the District Judge did not 
discues the matter in details, as he was 
going to dismiss the suit on the other 
ground but held that the suit would be 
time-barred, whether Art, 62 or Art. 89 
be held to be the proper Article appli- 
cable. Itis against this decree of dis» 
missal that the present second appeal has 
been preferred, and the Advocate- General 
‘of India, who appears in support of the 
appeal, has assailed the propriety of the 
decision of the District Judge on both these 
grounds, Dr. Basak who appears on 
behalf of the respondent, has besides 
supporting the decision upon the grounds 
upon which the Court of appeal below 
rested it put forward an additional ground 
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that on the plaintiff's own case, the defen- 
dants were not co-owners but co-ewners with 
him in the market business and he could 
demand accounts on dissolution of the 
partnership. The first question that falls 
for determination in the appeal is as to 
whether the parties to tbe suit were co- 
owners or co-partners, and whether a suit 
for accounts only is maintainable, without 
a prayer for partition in one case or dis» 
solution of partnership in the other. Ido 
not think that it would be right to say 
as Dr. Basak contends, that the parties 
to this suit are partners in a business 
and not joint owners of a property. No 
such case was made by defendant No. 1 
in his written statement, and the Oourt 
of appeal below has come to the definite 
finding that the parties were not partners 
but co-partners. Partnership is the 
relation subsisting between persons, who 
have agreed to share the profits of a busi- 
ness carried on by all or any of them acting 
for all (vide s. 4, Partnersbip Act). We do 
not know what the agreement between 
the parties was in the present case, All 
that we find isthat they took a joint lease 
of the property in suit upon which a market 
was started. There could have been, 
no doubt, a partnership in respect of the 
business of the market, but no foundation 
for such a case was made either in the 
pleadings or in the evidence. The mere 
fact thatin para. (4) of the plaint the 
market was said to have been opened 
a few days before the lease was actually 
granted does not justify the inference, that 
it was a partnership business. Accepting 
therefore the finding of the lower Appellate 
Court that the parties were joint owners 
of the market and its site the question 
that we have to decide is whether one 
co-owner can sue another for accounts in 
case the latter receives rents and profits 
of the joint property in excess of his share, 
without instituting a suit for partition, 
There is no specific provision ia the 
Indian law on this poinfand the question 
has got to be answered on general princi- 
ples of equity, justice and good conscience. 
According to Eaglish common law, if one 
tenant-in‘common occupied and took the 
whole protits, the other had no remedy 
against him whilst the tenancy in come» 
mon continued unless he was actually 
dispossessed in which case he might sue 
for ejectment. The only case where an 
action of account would be maintained 
was where one co-owner had expressly 
appointed the other his bailiff as to his 


é4d 
undivided moiety. This was remedied 
by the statute of Queen Anne (4 and d 
Anne Oh. XVI) which by s. 27 provided 
that an action of account could be main- 
tained 
“by one joint tenant and tenant-in-common, his 
executors and administrators, against the other 
as bailiff for receiving more than comes to his 
justshare or proportion.” 

This statute would apply . whenever it 
was found that one co-tenant had received 
rents, money or other kinds of - payment 
from ihird persons in respect of the tene 
ancy, more than his proportionate share. It 
had no application where one co-tenant 
was himself in exclusive “occupation or 
enjoyment of the common property, or 
when he employed, his capital and industry 
in cultivating the whole ofa piece of land 
in a mode in which the money and labour 
spent greatly exceeded the value of the 
rent or compensation for the mere occupa- 
tion of the land, or where it was not 
possible, having regard to the circumstances 
of the case, to say that he had received 
“more than his just share : vide Henderson 
Y, Hason (1). As was observed by Parke 
B. inthis case : , 

“The statute includes all cases in which one of two 
‘tenants in common of lands leased at a rent pay- 
able to both, or of a rent charge, or any money pay- 
mentor payment in kind, due to them from another 
person receives the whole or more than his propor- 
tionate share according to his interest in the sub- 
ject of the tenancy. There is no difficulty in ascer- 
taining the share of each and determining when 
one has received more than his just share, and he 
becomes as to that excess, ‘the bailiff of the other, 


and must account.’ 

This was the principle underlying the 
statute of Anne. Quite apart from this 
statute, the Courts of Equity in England, 
entertained bills for account by one cc- 
sharer against another on the -same equit- 
able grounds, [vide Denys v. Shuckbergh (2)| 
and in factthese Oourts, by reason of their 
offering superior facilities for accounting, 
were often resorted toin preference to the 
tribunals of the Jaw. Neither in equity 
nor under Queen Anne’s statute, it was nes 
cessary for the co-owners to apply for 
- partition or sale of the property before he 
could get accounts. As was observed by 


Lord Chief Beron,in Bentley v. Bates (3) ; 

“It is hard to say. that the joint ownership of a 
colliery must be put an end to by dissolution before 
an account can be taken. Idonot agree that in a 
case between joint tenants or tenants-in-common of a 
colliery one party can compel another to sell his 


(1) (1851) 17 Q B701; 21 LJ QB 82:16 Jur. 


(2) (1840) 4 Y & C 4235 Jur, 21; 54 R R 446. 
(8) (1840) 4 Y &O 1€2;9 L J (N 8) Ex. Eq. 30; 4 Jur, 
162; 64 R R 460. 
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share and dissolve the concern previously to taking 
the account. That was not the meaning of the 
statute which gave the account between them or of 
Courts of equity which had the jurisdiction over 
such accounts previously to the statute”. 

Queen Anne’s statute itself cannot of 
course apply to India, and it has now been 
repealed in England, but the principle 
which was embodied in this statute, and 
which was given effect to by equity Oourtsin 
England, can I think be applied as a rule of 
eauity, justice and good conscience in India, 
in the absence of any statutory provision 
on the point. It would be inequitable, if a 
co-owner is forced to have a partition of the 
property, and cannot otherwise get his 
share of the profits, which is actually being 
received by his co-sharer, even though the 
effect of partition, may be a’practical des: 
truction of the property, or a deterioration 
inits value. This principle was applied by 
the Bombay High Courtin Balwant Rao 
v, Ganpat Rav Jadhab (4) and West, J. 


observed as follows : aa 
“The principle has in England been embodied in 


a Statute 4 and 5 Anne Oh. XVI,s.27. butit 18 


one enforceable by equity as resting on natural 
right and therefore by the Indian Oivil Courts. 


Dr, Basak laid much stress on the deci- 
sion of this Court in Mohesh Narain V. 
Nowbut Pattak (5). But the learned 
Judges who decided that case, nowhere 
said that the principle underlying Queen 
Anne's statute was inapplicable as being 
unsuitable to Indian circumstances. On the 
other hand, they expressly followed the 
decision in Henderson v. Eason (i), men» 
tioned above and held on the authority of 
that case that the plaintiff was not entitled 
to accounts on the principle embodied in 
Queen Anne's statute as there was no proof 
that the defendant had received more than 
his share. Dr. Basak argues further that if 
the principle is applied it would be open to 
one co-owner by leaving the property to 
the management of the other co-owner, to 
impose upon the latter an obligation ofa 
fiduciary character. I don’tthink that there 
is any substance in this contention. There 
is no fiduciary relation between co-owners 
of a property assuch [vide Kennedy v. De 
Trefford (6)| and if one co-sharer realizes 
rents and profits he does so in his capacity 
as an owner, for which no agency from 
the other proprietor is necessary. But for 
wħat he receives in excess of his share, he 
must be under an obligation to account to 
the other co-sharer. I cannot therefore acs 


(4)7 B 336, 

(5) 82 O 837; 1 C L J 437. 

{6) (1897) A O 180; 66 L J Oh. 413; 76 LT 427; 40 
Wk 671, 
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cept the proposition of law formulated by 
Dr. Basak, that a suit for accounts is not 
maintainable by one co-owner against 
ancther unless there is a claim for parti- 
tion, If, however, there is actual ouster 
by one co-sharer of another different con- 
siderations arise. The remedy of the co- 
sharer who is dispossessed must be to sue 
the other for joint possession and he can 
claim along with it compensation or mesne 
profits. A pure action of account would 
not be an appropriate remedy under such 
circumstances. This is also the law in 


England (vide Freeman on Co-Tenancy, 
B. 290 ) 


The decision of the lower Appellate Court 
would therefore be perfectly right, if the 
plaintiff was &ctually ousted from the come 
mon property by defendant No, 1 in the 
present case. To show ouster. it must be 
found that there was an exclusive pcssese 
sion by one co-owner connected with some 
act amounting to a total denial of the 
rights of the co-owner whois out of pos- 
sion. Nosuch case was made by defendant 
No. l in his written statement and although 
he denied the. title of the plaintiff, he dee 
nied bis own title too and disclaimed that 
he was 1n possession of the property. The 
finding of the Court below is thathe was 
a joint owner with the plaintiff, and was 
In possessicn from the beginning as a 
manager, It was necessary therefore for 
him to prove, as to when he repudiated his 
character as a managing co-owner, and 
asserted a title hostile to the plaintiff. There 
18 no such finding in the judgment of the 
Oourt of Appeal below. What the District 
Judge says is that the plaintiff in his plaint 
practically alleged ouster, and thatis why 
it was necessary for him to sue for joint 
possession. I do not think that this view 
is right. The plaintiff states very clearly 
that defendant No, 1 was in possession of 
the market as a manager. It is indeed 
said in para. (10) that he refused accounts, 
but the mere refusal of a manager to ren- 
der accounts cannot amount to ouster. 

The only point that remains for determi- 
nation is whether the plaintiff’s suit is bar- 
red by limitation. In England such action 
of account against a co-tenantis not cone 
sidered as an action for money had and 
received [see Thomas v. Thomas (7), at 
p. 32] and in my opinion, that is the cor- 
rect view to take. I do not think there- 
fore that Art. 62,is the proper article to 


(7) (1851) 5 Ex. 28 (32); 19 L J Ex.175; 14 Jur. 480; 1 
L M & P 929; 89 R E AD. z = 
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apply. In Banoo v. Doona (8), there were 
some joint debts left undivided after sepa- 
ration of a Mitakshara family. Some of 
the coesharers realized these debts and in 
a suit by the other co-sharers to realize 
their share of the same, it was held that 
Art. 62, applied. On the other hand, under 
very similar circumstances it was held by 
the Madras High Oourt in Yerukola v. 
Yerukola (9), that Art, 120. would be the 
proper article, unless agency was proved, 
in which case the suit would be governed 
by Art. 89. 

As I have said above, according to the 
principle of Queen Anne's statute the co- 
sharer is only entitled to accounts which 
means that the defendant is entitled to all 
just allowances and all the rights aud in- 
demnities of a Receiver, If it was an action 
for money had and received, the defendant's 
liability would be absolute. There is no 
specific Article in the Lim. Act to regulate 
acase of accounts between one co-owner 
and another, and it seems that it would not 
be improper to apply Art. 120 to such a 
case, This view was taken in Subba Rao 
v. Rama Rao (10). But even if Art. 29, is 
held to be the proper Article, I do not 
think that the plaintiff's suit can be held 
to be time-barred. The suit has been 
brought within three years from the date 
when the demand for accounts was refused 
by defendant No.1. Dr Basak lays stress 
upon the fact, that the plaintiff speaks of 
the last demand in his plaint, which implies 
that there must have been previous de- 
mands, and if these were refused the 
cause of action must have arisen earlier. 
But asto that there is no evidence and no 
finding, and defendant No, 1 nowhere 
attempted to show that there was any pre- 
vious demand prior to 1936. Under these 
circumstances [ cannot hold that the plainte 
iff's suit is barred by limitation. 

The result therefore is that the appeal is 
allowed. The judgment and decree of the 
lower Appellate Court are set aside. The 
plaintiff will havea preliminary decree for 
accounts as given by the trial Court, and 
the accounts would be taken by a Commis- ` 
sioner appointed by the Court. The accounts 
would be taken on the footing of what has 
been actually received by defendant No. 1 
and he would be entitled toall just allow- 

(8) 24 O 309. 

(9) 45 M 648; 71 Ind. Oas. 177; A I R1922 Mad. 
150: 42M I J 507; (1922) M W N 215; 30 ML T 279; 


15 L W 595(F B}. 
(10) 40 M 291; 32 Ind. Oas., 899; ATR 1917 Mad. 


948: 30 M L J 341; 3 L W 192; 19M L T 134; (1916). 
M W N 188, 
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ances as a Receiver including the remunes 
ration paid to servants and clerks in the 
matter of realizing rent and profits and 
would be able toshow lossesin his busi- 
ness. These directions would be embo- 
died in the preliminary decree. The plaint- 
iff would be entitled to cost of this appeal. 

Roxburgh, J,—I agree. 

D. es Appeal allowed. 
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PATNA HIGH COURT 
Civil Review No. 29 of 1939 

November 22, 1939 

- Fazu ALI, J. 
BADRI DAS AND anorore—PetitTiongRs 

Versus 
BEHARI LALL KAMANI AND anotaza— 
OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 0. XLVII 
. % 1—Review against judgment in second appeal on 
ground of discovery of new evidence since decision, 
whether maintainable. 

No application for reviow is maintainable against 
a judgment delivered in second appeal on the 
ground thatthe applicant has since the decision of 
the appeal discovered new evidence. 

Observations of Subrahmania Aiyar, J., in Gulam 
Mahade v. Ramakrishna Mudali (8), approved but 
not followed, 4 Ind. Oas. 809 (1), Raru Kutti v. 
Mamad (2). Bhyrub Nath v. Kally Chunder (3) and 
Panchanan Mookerjee v. Radha Nath (£, followed, 
166 Ind. Oas. 317 (5), explained. 

O, Review, arising out of S. A. No. 27 
of 1937 (Cuttack), dated April 26, 1939. 

Sir Sultan Ahmad and Mr. P. Misra, 
for the Petitioners, 

Messrs. P. C. Manuk and Sarjoo Prasad, 
for the Opposite Party. 

Order.—This is an application asking 
me to review a judgment which I delivered 
in Second Appeal No. 27 of 1937 (Cuttack) 
on April 26, 1939. The main ground 
on which the review is sought is that since 
the decision of that appeal the petitioners 
have discovered some new evidence which 
notwithstanding due diligence they could 
not discover earlier. Mr. Manuk, who ap- 
pears for the opposite party, raises a preli- 
minary objection that an application for 
. review does not lie on the above ground 
against a judgment delivered in a second 
appeal and he cites the following decisions 
in support of his argument: Nund Kishore 
v. Anwar Hussain (1), Raru Kutti v. Mamad 
(2), Bhyrub Nath v. Kally Chunder (3) 
Panchanan Mookerjee v. Radha Nath (4), 
Sir Sultan Ahmad who appears for the peti- 
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tioners has- drawn my attention to the 
decision of this Court in Rai Brindaban 
Prasad v. Rat Banku Bihari Mitra (5) in 
which areview was allowed on the ground 
of discovery of new evidence after a second 
appeal had been disposed of, but the,ques« 
tion which has been raised by Mr. Manuk 
was neither raised nor expressly decided 
in that case. He also referred me to an 
observation made by Subrahmania Aiyar, J.» 
in Gulam Mahade v. Ramakrishna Mudali 
(6) doubting the correctness of the view 
that it is not open to the High Oourt to 
entertain an application for review in a 
second appeal on ths ground of discovery 
of material evidence. In that case however 
Davies, J. expressed a contrary view and so 
the observation of Aiyar, J. isto be treated 
as mere obiter dictum. The question is not 
free from difficulty and though I must 
admit that having regard to the fact that 
s. 114 as well as O. XLVII, r. 1 being 
general in their terms, must be held to be 
applicable to second appeals also, I share 
the doubt expressed by Subrahmania Aiyar, 
J., yet as at present advised I am not prepared 
to dissent from the long line of authorities 
which have been cited on behalf of the 
opposite party. In any case the point need 
not be decided here as I am not prepared 
to grant the present application on its 
merits. The main ground urged in support 
of the application is that the petitioners 
were not able during the trial of the suit to 
procure a plan which had been sanctioned 
in 1918 under permit No. 97 and that they 
have now been able to trace that plan and 
other relevant papers which show that the 
construction of the plaintiff's house was 
sanctioned not in 1905 as alleged by him 
but in 1918 The present application was 
filed on August 1, 1939 and it appears that 
all that was stated in the affidavit which 
was filed on that day was as follows: 

“That at the time of the trial your patitioners tried 
their level best to find out the plans and other docu- 
ments submitted by the plaintiffs on which the said 
permit dated March 20, 1918 had been granted but 
owing to the migsmanagement of the Outtack Munici- 


pality your petitioners did not obtain any further 
documents.” 


The petitioners afterwards filed a supple» 
mentary affidavit on September 5, in which 
they stated that they had a private con- 
versation with one Raj Kishore Misra, a 
witness examined on behalf of the plaintiff 
after he had been examined in Oourt on 
November 19, 1934 and in that conversation 


(5) 15 Pat. 295; 166 Ind. Oas. 317; A IR 1936 Pat, 
595; 17 PL T575; 3B R153;9R P 289. 
(6)10M L J 134, 
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they asked bim to search for the plan 
of 1918. Raj Kishore Misra being unable 
to trace the plan told them that it was not 
available and when the petitioners wanted 
to make aformal application for the search 
of the. plan in the Municipality, Raj Kishore 
told them that it was futile to file any 
formal application for search when the 
papers searched for were not available, 
The petitioners have in support of their 
case filed an affidavit which purports to be 
sworn by Raj Kishore Misra on September 
14, 1939. ° 

Now, it appears to me that even if the 
statements contained in the affidavits be- 
{ore me are taken to be true, they do not 
show that the petitioners acted diligently 
in the matter. It is conceded on behalf 
of the petitioners that they did not make any 
formal application to the Municipality for 
the search of the plan of 1918 and other 
relevant papers, nor did they make any 
application in the trial Court or the lower 
Appellate Court to call for those papers 
from the Municipality. These courses were 
obviously open to them and in my opinion 
a diligent suitor should not have been satis- 
fied merely with what Raj Kishore Misra 
told him in a private conversation. Thus 
one of the conditions necessary for granting 
the review is not established. The applica- 


tion is therefore rejected with costs, Hear- 
ing fee two gold mohurs. 
D. Application rejected. 


ALLAHABAD HIGH COURT 
Civil Revision No, 200 of 1939 
March 19, 1940 
RacaupaL SINGA, J. 
GOSWAMI MURARI LAL AND aNotaER— 
DrcRRE-HOLDERS—APPLICANTS 
Versus 
Mst. BIBI AND ofHERS—J UDGMENT ‘DEBTORS— 
RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1984), 
s. 9 (5) (a)—Whether has reference to case where 
liability of various judgment-debtors is joint and 
several. 

Section 9, sub-s. (5) (a), U. P. Encum. Estates 
Act refers only to the cases where a debt is due 
from several persons and the liability of the various 
debtors can be apportioned., It can have no refer- 
ence to a case where the liability of the various 
judgment-debtors is joint and several. Thereis no 
question in a case where a decree has been passed 
against all the judgment-debters for the entire 
amount of liability being apportioned., Each of the 
judgment-debtors against whom the decree has been 
passed is liable for the entire amount due, as the 
liabilities of all the judgment-debtors are joint and 
several. It is open to the decree-holders to execute 
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their decree against any of the judgment-debtors 
they like and, therefore, their application to execute 
their decree against judgment-debtors other than the 
one who has applied under s. 4, is competent. 

O. R. against an order of the Additional 
Ss Judge, Pilibhit, dated March 16, 
1939, 

Mr, Ram Narayan Varma, tor the Appli- 
cants. 

Mr. S. S, Husain, for the Respondents. 

Order.—This isa revision application 
by decree-holders arising out of a case in 
execution proceedings. The facts of the 
case Can very briefly be stated as follows: 
Murari Lal and Ram Prasad obtained a 
decree against Akbar Husain and others. 
I am informed that Akbar. Husain and 
others were co-sharers in a certain village 
and that they have jointly sold their share 
and that under the terms of the sale 
deed it has been agreed that if the pur- 
chasers lost possession over the property the 
vendors would be liable in damages under 
the usual indemnity clause, The property 
or a portion thereof was lost and therefore 
Murari Lal and Ram Prasad instituted a suit 
and obtained adecree for damages against 
all the respondents. Now, itso happened 
that Akbar Husain, one of the judgment- 
debtors, made an application under s. 4, 
Encum. Estates Act. He showed in 
his application the debt which was due 
tothe two decree-holders. Somehow or 
other the other respondents were not 
made parties to the Encum. Estates Act 
proceedings. Section 9, sub-s. (5), ordains 
that 
“if one or more of several joint debtors who are not 
membere of the same joint Hindu family apply under 
s. 4 but all the joint debtors do not apply then 
the Special Judge shall determine the amount of 
the joint debt which is due by the debtor or 
debtors who have applied and the amount due 
by those who have not applied. For the purpose 
of this determination the Special Judge shall 
make the joint debtors who have not applied 
parties to the proceedings and shall hear any 
objection that they may make before recording 
his finding ” 

Olause (b) says : 

“Tf all the joint debtors have not applied under 
s. 4 the creditor shallhave aright to recover from 
the debtors who have not applied only such amount 
on account of the joint debt as may be decreed by ` 
the Special Judge to be due by them”. 

Admittedly no such question arose in 
the Encum. Estates Act proceedings, 
The decree-holders applied for execution 
of their decree as against those judgment- 
debtors who had not applied under s. 
4, Enocum. Estates Act, The learned 
Judge of the Court below has therefore 
held that it is not open to the decree-holders 
to execute their decree against those judg- 
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ment-debtors who had not applied under 
e, 4, Encum. Estates Act. That is the 
only question for the determination in this 
case, 

It appears tome thatthe view taken by 
the learned Judge of the Court below is not 
correct, Section 9, sub-s, (5) (a`, refers 
only to the cases where a debt is due 
. from several persons and the liability of 
the variousdebtors can be apportioned, 
It can have, in my opinion, no reference 
to acase where the liability of the various 
judgment-debtors is joint and several. 
Now, in the present case, we find thata 
decree has been passed against all the 
judgment-debtors. Itis true that only one 
of them applied under the Encum. 
Estates Act, and the Special Judge has 
given the decree-holders a decree against 
him. But that doesnot, in my opinion 
take away their right toexecute the decree 
againet the other judgment-debtors, That 
right subsists solong as the decree is not 
eatisied and the most important point to 
` be remembered is that the liability is joint 
as well as several. There is no question 
in a Case where a decree bas been passed 
against all the judgment-debtors for the 
entire amount ofliability being apportioned. 
Each of the judgment debtors against 
whom the decree has been passed is 
liable for the entire amount due. This is 
not acasewhere it can be-said that the 
decree-holder is taking undue advantage 
of his position and that having realized the 
decretal amount from one of the judgment- 
debtors he is now seeking to realize the 
same amount twice over from other judge 
ment-debtors, In my opinion as the 
liabilities of all the judgment-debtors are 
joint and several itis open to the decree- 
holders to execute their decree against 
any of the judgment-debtors they like and 
therefcre their application to execute their 
decree against judgment-debtors other than 
Akbar Husain was competent. I therefore 
allow this application, set aside the order 
passed by the Court below and send back 
the case with directions that the appli» 
cation for execution made by tke decree- 
holders should be heard and then dise 
posed of according to Jaw. The applicants 


will be entitled to get their costs frem the 
judgment-debtore. 
D, Application allowed. 
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ÒUDH CHIEF COURT 
Criminal Revision Application No, 72 
of 1940 — 
July 15, 1940 
THomas, O. J. AND ZIA- UL Hasan, J. 
PARMESHWAR AND cTHERS— 
APPLICANTS À 
VETSUS 
EMPEROR—OO0MPLAINANT— 
OPPOSITE PARTY 

Penal Code (Act XLV of 1880), ss. 147. 323, 325, 
71—Aceused assaulting verson—All convicted under 
ss, 147 and 323 and separate sentence under each 
section awarded—Offences Onder ss. 147 and 323 
held were separate and 3. 71 did not apply—Accus- 
ed causing grievous and simple hurts to same person 
on same occasion—He can be convicted and sentenc- 
ed only unders. 325. 

One B wasploughing the field of his master 
when the accused arrived armed with lathis and 
tried to stop B ploughing the field. B re- 
fused to comply and P one of the accused 
told J another accused to beat him. J there- 
upon threw B down and assaulted him. The 
other accused struck him with lathis, kicks and 
fists. The accused were convicted and sentenced 
under ss. 147 and 323, I. P. O. It was contended 
that the separate sentences awarded under ss, 147 
and 323, I P. O., were illegal under s. 71: 

Held, that the offence under s. 147 was complete 
as soon as J felled B down by using force and the 
hurts subsequently caused to B would come under . 
ss. 323 or 325, I. P. O. In other words the facts 
proved showed that there were two distinct 
and separate - offences and not one “made up of 
parta any of which parts ia in itself an offence” 
as is required by s. 71, I.P. O. The conviction of 
accused under s. 147 and s. 323 and awarding of 
separate sentences was legal. 41 Ind. Oas. 308 (2), 
relied on, 116 Ind. Oas, 523 (1), distinguished. 

Where an accused has caused grievous and simple 
hurts to one and the same person on the same oc- 
casion, he can be convicted and sentenced only 
under s. 325, I. P. O., and not also under s., 323, 
separately. 


Or. R. App. of the orderof the Sessions 
Judge, Bara Banki, dated May 7, 1940, 


Mr. B.K. Dhaon, for the Accused. 
Mr, H. K. Ghose, The Assistant Govern- 
ment Advocate, for the Orown. 


Order.—This is an application by 8 
persons against the appellate order of the 
learned Sessions Judge of Bara Banki 
dismissing their appeal against their con- 
viction and sentences under ss. 147, 323 
and 325, I. P.C. All the applicants were 
convicted under ss. 147 and 323, I. P. 0. 
and sentenced to pay afine of Rs. 25 and 
Rs. 15 respectively under the two sections. 
Parmeshwar alone was also convicted 
under s. 325 and sentenced to +4 months’ 
rigorous imprisonment. . 

The applicants were prosecuted on the 
complaint of Bhagwan Din, ploughman of 
Bebari Singh one-of the zamindars of 
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village Palta. The prosecution case was 
that there is enmity between Behari Singh 
and some other zamindars of the village, 
that on the day of the occurrence when 
Bhagwan Din was ploughing the field of 
his master Behari Singh, allthe present 
applicants arrived armed with Jlathis and 
tried to stop Bhagwan Din ploughing the 
field, Bhagwan Din refused to comply 
and Parmeshwar told Janki applicant to 
beat him. Janki thereupon threw Bhag- 
wan Din down and attempted to strike 
him with a knife. Bhagwan Din caught 
hold of his hand and Janki struck 
Bhagwan Din with the handle of the knife 
close to one of his eyes. The other 
applicants struck him with lathis, kicks 
and fists. Qn Bhagwan Dino's shouts some 
people of the village arrived and the 
assailants fled away. Medical examination 
showed that Bhagwan Din received dsimple 
and one grievous injury, the latter cons 
sisting of a fracture of the fifth bone of 
the hand near the fingers. All the accused 
denied the charge. Out of the accused 
applicants Parmeshwar and Ram Dularey 
stated in Court ihat while they were going 
to ease themselves they were attacked by 
Bhagwan Din and 10 others and that they 
caused injuries to Bhagwan Din and two 
of his ccmpanions in exercise of their right 
of private defence. The other accused 
pleaded alzbi. The learned trying Magis- 
trate disbelieved Parmeshwar and Ram 
Dulare'’s defence and relying on the evid- 
ence of the eye-witnesses produced by the 
prosecution convicted all the present 
applicants. In appeal the learned Sessions 
Judge also concurred with the finding of 
the trial Court. 

The first point urged before usis that 
the separate sentences awarded to the 
applicants under ss, 147 and 323, [, P. O. 
are illegalunder s.71 of the I. P.C. 
Itis argued that as the offence of rioting 
under ss, 146 and 147, I. P.O. is complete 
only when an unlawful assembly or any 
member thereof uses force or violence in 
prosecution of the common object of such 
assembly, andas in the present case no 
violence (necessary for the constitution of 
an offence under s. 147) was used by the 
applicants otherthan that which was the 
subject of the charge under s. 323 the 
applicants were not guilty of causing 
simple hurt as well as of rioting. In 
this connection reliance is placed by the 
learned Counsel forthe applicants on a 
largenumber of cases but we thiak it is 
not necessary to refer to them in detail as 
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the facts of the present case are not 
covered by any of those cases. No doubt 
as was held in the case of Ramdaran 
Mahton v. Emperor A.I, R. 1929 Patna 
p. 206 (1) if the common object of an 
unlawful assembly be the very hurt which 
was caused the offence would come under 
the provisizns of s. 71, I. P, C. but in the 
present case the offence under s. 147 was 
complete as soon asJanki felled Bhagwan 
Din down by using force and the hurts 
subsequently caused to Bhagwan Din would 
come under s. 323 or 325, I. P. O. In other 
words the facts proved show that in the 
present case there were two distinct and 
separate offences and not one “made up 
of parts any of which parts is in itself an 
offence” as is required by s,71,I.P.0. We 
are supported in this view by the following 
remarks of Knox, A.O. J. in the case of 
Emperor v. Katwaru Rat (LL. R. 39 
Allababad p. 623) (2). 

“Theargument is that an offence under s. 143 of 
the I. P.O. does not reach the stage of rioting until 
force or violence! has been used by an unlawful 
assembly, or by any member thereof, in prosecution 
of the common object of suchassembly. A definition 
has been given tothe word ‘“force’in s. 349 of the 
I. P.O. Violence,sofaras I know, has not been 
made the subject of a definition inthe same Oode. 
If we adopt the definition given in 4. 349 of the 
I. P. O. members of an unlawful assembly would be 
guilty ofthe offence of rioting as soonas any 
member of theunlawful assembly in prosecution of 
the common object of the assembly caused motion 
to any peregon against whom that assembly was 
acting. Toturn this into simpler language, the 
offence of rioting would becomplete if any member 
ofthe unlawful assembly in prosecution of the 
common object of-the assembly pushed any person 
against whom that assembly was acting; but no 
offence would havebeen caused under s. 323 unless 
that act of pushingcaused bodily pain, disease, 
or infirmity tothe personso pushed.” 

In view of the particular facts of the 
present case We are of opinion that in the 
present case it cannot be said that the 
offence of causing hurt was inseparable 
from that of rioting and s. 71 of the 
I. P.C. has therefore _n0 application, The 
separate sentences given to the applicants 
by the trial Court and upheld by the 
learned Sessions Judge were therefore pere 
fectly correct. l 

It was also argued that a person can be 
convicted under s. 323 or 3295, I. P. O. in 
addition tos, 147, I. P, C., only when that 
person individually causes simple or 
grievous hurt and not when he ia liable 
under s. 323 or 325 by virtue of s. 149, 
I. P. O. Several cases were cited by the 

(1) AI R 1929 Pat. 206; 116 Ind. Oas. 528; 10 P L 
T 136; 30 Or. L J 634; Ind. Rul. (1929) Pat, 299, 

(2) 39 A 623; 4l lnd, Cas. 308; 16 A LJ 594; 18 
Or, L J 788; A [R 1917 All, 11, : 
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learned Counsel for the applicants in 
support of this proposition, but, in the 
first place we doubt the correctness of those 
decisions in view of the decision of their 
Lordships of the Privy Council in the case 
of Barendra Kumar Ghosh v. King 
Emperor, (52 Indian Appeals, p. 40) (3) 
by which it was held that 5.149 of the 
I. P. O. creates a specific offence and deals 
with the punishment of that offence alone, 
andin the second, it is not necessary to 
decide the point raised in the present case 
as it has been found by both the lower 
Courts that all the applicants beat Bhage 
wan Din and so no question of their liability 
under s. 149 arises. 

Lastly it was urged that the conviction 
of Parmeshwar applicant both under ss. 323 
and 325, I. P. C. was wrong. This con- 
tention is in our opinion valid. As the 
person assaulted was one only, Parmeshwar 
who was proved tohave caused a grievous 
injury to Bhagwan Din could not have 
been convicted and sentenced separately 
under s. 323, I. P. O. 

We therefore allow this application only 
in so far as to set aside Parmeshwar's 
conviction under s. 323, I. P. G. and the 
fine of Rs. 15 imposed on him in respect of 
that offence. In other respects the applica. 
tion is dismissed. 


Se Order accordingly. 


(3) 52 IA 40; 85 Ind. Oas. 47; 29 O W N 181; 
AIR 1925 PO 1; (1925) MWN2;L R6 A 
(P O) 1; 26 P L R 50; 27 Bom, LR 1486 PLT 
169; 23 AL J 314,41 O L J 240; 48 M LJ 543: 
10W N 935; 3 Pat. LR 1 Or; 520197; 26 Or, L 
J 431 (P O} 


PATNA HIGH COURT 
Appeal No. 185 of 1937 
December 7, 1939 
HARRIES, O. J, AND MANOHAR LALL, J. 
COLLECTOR or MONGHYR—APPELLANT 


VETSUS 
BHEKDHARI MANDER AND OTHERS— 
RESPONDENTS. 
Land Acquisition Act (I of 1891), 3. 18— 


Acquisition of occupancy land—Claim of tenants 
that valuation should be on basis that land could 
be sold as building land without let or hindrance, 
not challenged in lower Court ~Cannot be challenged 
in appeal—Land acquistiton—Agricultural land 
suttable for building purposes and adjacent to Rail- 
way Station—Valuatton of. 

Where on an acquisition of occupancy land a refer- 
ence is made by the Collector tothe Court and the 
claim put forward by the tenants that the valua- 
tion of the land should be madeon the basis that 
they could sell the land as building land without 
let or hindrance is not challenged, the Collector 
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cannot jn appeal allege that the land was not sale- 
able as building land. 

The value of the land together with all its ad- 
vantages must be considered. Where the land used 
for agricultural purposes is on a high level and 
apparently suitable for building purposes, and also 
adjacent to the Railway Station it is clearly build- 
ing land and must be valued as such. ° 


A, from the original decree of the District 

Judge, Monghyr, dated September 2, 1937. 
The Advocate-General, for the Appellant. 
Mr, P, Misra, for the Respondents, 


Harries, ©. J.—This is a first appeal by 
the Collector of Monghyrfrom a judgment 
in a reference under s. 18, Land Acquisi- 
tion Act. It appears that proceedings were 
commenced for the compulsory acquisition 
of 9.195 acres of land in village Nayagaon, 
Pargana Monghyr, which waseequired for 
remodelling the Railway Station yard of 
Jamalpur. The area of land is equivalent to 
27 -bighas 16 kathas 6 dhurs. The Oollector 
under s. 11 of the Act awarded to the 
tenants compensation for the lands amounte 
ing to Rs. 21,414-1-0 and Rs. 200 for a 
well together with additional compensation 
amounting to Rs. 3,242-1-0 at the statutory 
rate of 15 per cent. The total compensation 
awarded, therefore, to the tenants amount- 
ed to Rs. 24,856-2-0. The landlord was also 
awarded compensation; but he has accepted 
the award, and we are not concerned with 
the amount granted to him. 

The tenants objected to the award on the 
ground that the lands were in close proxi» 
mity to Jamalpur Railway Station, and that 
being so, the tenants contended that the 
land was valuable building land and that 
the compensation awarded was wholly ine 
adequate. They also objected to the amount 
of compensation awarded for the well, 
namely Rs. 200. The Collector in due course 
made a reference to the learned District 
Judge, and the matter was heard and deter- 
mied by him. The learned District Judge 
was of opinion that the compensation awards 
ed by the Collector to the tenants was not 
sufficient, and he increased the compensa- 
tion for the land to a sum of Rs. 28,862-6-8 
and for the well to a snm of Rs. 350, 
making a total of Rs. 29,212-6-8. This sum 
together with 15 per cent., which is allow- 
ed for compulsory acquisition, came to 
Rs. 33,594-4-0, The District Judge ordered 
that a sum of Rs. 8,738-2-0, which is the 
difference between these two sums, should 
be paid to the tenants as additional com- 
pensation. The Collector of Monghyr pre- 
ferred the present appeal which has been 
argued by the learned Advocate-General. 
He has contended that the amount awarded 
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by the Collector was sufficient and that the 
learned District Judge was wrong in valuing 
this land as building land. He has pointed 
out that the land in question is occupancy 
land and the tenants had no right to sell it 
as bujlding land without the sanction cf the 
landlord. 

It appears that the Collector valued this 
land by taking the average sale price of a 
number of kobalas relating to occupancy 
lands. The Collector appears to have obtain- 
ed this information from the registration 
office, but these kebalas were not produced 
in the Oourt of the District Judge and no 
evidence was given as to the situation of 
the lands which were the subject-matter of 
these kobalas. There is nothing on the 
record to shbw that the kobalas upon which 
the Collector relied, related to lands any- 
where jn the vicinity of the lands in question 
in this case, On the other hand, the peti- 
tioners produced a number of kobalas relat- 
ing toland in close proximity to the land 
which was acquired in these proceedings. 
These kobalas went to show that the rate per 
katha granted by the Collector, which was 
Ks, 66-4-0, was too low aud that the rate 
should have been well over Rs. 100 per 
katha. These kobalas produced by the peti- 
tioner, however, refer to homestead lands 
and not the occupancy lands. They refer to 
lands which the tenants could sell as build- 
ing lands without obtaining the consent of 
the landlord or without paying any salami., 
They were lands which could be disposed 
of by the tenants as building lands without 
objection by anyone and without anyone 
having any right whatsoever to any part of 
the proceeds. The present lands, however; 
being occupancy lands, could not be so freely 
disposed of as building lands, The Jandlord’s 
consent to such a sale would be essential, and 
salami would be payable tohim. Accordingly 
the learned Advocate-General has argued 
that the rate per katha shown in the various 
kabuliyats produced and proved by the peti~ 
tioners fcrm no guide for valuing the pre- 
sent land. 

It is clear froma perusal of the judg- 
ment of the learned District Judge that no 
suggestion was made in the Oourt below 
that the petitioners in this case could not 
freely dispose ofthe lands in question as 
building lands. Bhekhdhari Mandar, who 
is ason of one of the petitioners, gave evis 
dence. He stated that the land acquired 
- was near Jamalpur Railway Station and that 
he would not sell it under Rs, 12) per 
katha. He then mentioned that the land 
acquired was on a high level and was fit 
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for residential purposes, If there was any 
doubt as to whether the petitioners could 
sell this land for residential purposes, then 
this witness should have been cross-exa- 
mined about it. There was nothing in the 
crossexamination which went to show that 
the petitioners could not have sold this land 
as building land. It appears to have been 
assumed in the Court below that the land- 
lord in this case would have raised no diffi- 
culty and that the tenants would have been 
allowed to retain the major part, if not the 
whole of the consideration of the sale of the 
land for building purposes. Had the argu- 
ment now put forward by the learned Advoe 
cate-General been put forward in the Court 
below, reference would undoubtedly have 
been made to it by the learned District 
Judge. However, the latter deals with the 
question on the assumption that the tenants 
in this particular case sell the land without 
let or hindrance as building land. In my 
view as the case for the petitioners was 
never challenged upon this point, the Col- 
lector cannot now allege that the land was 
not saleable as building land as alleged and 
conceded in the Court below. 

In my judgment the learned Judge was 
right in treating this land as building land 
and valuing itas such. The value of the 
land together with all its advantages must 
be considered, and itis no answer to the 
petitioners’ claim to say that the land was 
used purely for agricultural purposes. The 
land was on a high level and apparently 
suitable for building purposes. It was near 
the village of Nayagaon and also adjacent 
to the Jamalpur Railway Station. That being 
so, it was Clearly building land and was 
rightly valued as such. ‘The kobalas pro- 
duced by the tenants showed a higher rate 
than Rs. 100 per katha. The learned District 
Judge, however, was of opinion that for the 
particular land in question Rs. 100 per 
katha was a fair valuation. He rightly 
points out that the land in dispute was 
situate in a triangle formed by two railway 
lines. The close proximity of these two 
railway lines and the shape of the land in 
question undoubtedly reduced its value. 
The learned District Judge took that into 
account and valued the land, as I have 
stated, at Rs. 100 per katha. In my judg- 
ment having regard to the prices obtained 
for land inthe vicinity of this land it can- 
not be said that Rs. 100 per katha is uns 
reasonable. It appears to meto be a fair 
valuation of the land in this area. 

k- The learned District Judge also increased 
the value of the well. The well, as I have 
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stated, was valued by the Oollector at 
Rs, 200. It was a pakka well 30 feet deep 
and 6 feet in diameter, The valution of 
Rs. 350 placed upon this well by the learned 
District Judge is, in my view, a reasonable 
one and cannot be seriously challenged. I 
wish to make it clear that in cases of this 
kind the Collector must prove the kobalas 
upon which he relies, Evidence in the pre- 
Sent case should have been given on behalf 
of the Collector as to where the lands, 
which were the subject-matter of the 
kobalas, were situate, and the kobalas 
themselvas should have been produced and 
proved, if not admitted by the petitoners, 
The Oollector cannot rely upon any state- 
ment in his award that the amount awarded 
per katha is based upon the average price 
per katha contained in a number of kobalas, 
In cases of this kind the Collector is a de- 
fendant and has to support his award, and 
he must do so by producing evidence and 
establishing the facts upon which he relies. 
In the present case there was no evidence 
whatsoever before the learned District 
Judge relating to the situation or nature of 
the lands the price of which the Collector 
relied upon. 

For the reasons which I have given, I am 
satisfied that no ground has been made out 
for interfering with the decision of the 
learned District Judge and I would accord- 
ingly dismise this appeal with costs. 

Manohar Lall, J.—I agree. 


8. Appeal dismissed, 


IS 


OUDH CHIEF COURT 
Civil Reference No. 7 of 1940 
July 17, 1940 
‘Taomag, O. J. 
Tas MUNICIPAL BOARD, UNAO— 
APPLIOANT 
VETSUS 
YAGDUTT—Oppositz Party 

U. P. Municipalities Act (II of 1916), ss. 162 (1), 
164 (2)—Jurisdiction of appellate authority to pase 
on review an order making reference under g, 162 
(1)—Order contemplated by e. 164 (2). 
* Under s. 162 (1) of the U. P. Municipalities Act 
a reference to the High Oourt in case of doubt can 
only be made during the hearing of an appeal 
under s. 160. Such a reference cannot be made 
after the disposal of the appeal, during the hearing 
of an application for review of the orders passed 
in the appeal. The order on review contemplated 
by s. 164 (2) of the Act clearly means an order 
which can be substituted in place of the original 
order and not any other order whatsoever, 
and the appellate authority has no jurisdiction to 
pass on review an order making a reference to the 
High Court, 
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O. Ref. made by the Deputy Commis- 
sioner, Unao. 

Judgment.—This is a reference by 
the learned District Magistrate of Unao 
eal 8. 162 (1) of the U. P. Municipalities 

ct. 


The facts of the case are that one 
Pandit Yagdutt Pandey Raj Vaid of Unao 
filed an appeal in the Oourt of the learned 
District Magistrate under s, 160 of the 
U. P. Municipalities Act against the order 
of the Ohairman of the Municipal Board 
of Unao assessing him to water tax on 
the ground that his house was within a 
radius of 600 feet from the nearest 
municipal water main. The appellant's 
contention was that the criterion should 
be as to whether his house ,was within 
600 feet of radius of the nearest stand 
pipe and not water main, Heclaimed that 
his house was more than 600 feet from 
any stand pipe, 

Section 129 of the U. P. Municipalities 
Act lays down that tax can be assessed 
on a house which is situate within a 
radius of 600 feet from the nearest stand 
pipe or other water work whereat water 
is made available to the public by the 
Board, 

The learned District Magistrate in his 
order of February 10, 1940 held that 

“But the words in English ‘whereat water is 
made available’ ordinarily mean in my opinion 
“whereat water has been made available’ (i. e., by 
the Board) and this can only presuppose a stand 
pipe or cistern or some such arrangement from 
which the public can take water,” 

He therefore allowed the appeal of the 
assessee and ordered that the tax paid by 
him should be refunded. 

The Municipal Board then filed an 
application for review on the ground 
that if the view taken by the learned 
District Magistrate remained unques- 
tioned the Board would incur a serious 
loss of income. Therefore it was prayed 
that as the matter was of public impor- 
tance-an authoritative ruling on the subject 
should be obtained from the Chief Court, 
The learned District Magistrate agreed 
with this view, and has referred the 
matter to this Court under s. 162 (1) of the 
U. P. Municipalities Act, 

In my opinion this reference is incom- 
petent and must be rejected. 

Under s. 162.(1) of the U. P, Municipalities 
Act, a reference to the High Court in case 
of doubt can only be made “during the 
hearing of an appeal under s. 160." Such 
a reference cannot be made after the 
disposal of the appeal, during the hearing 
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of an application for review of the orders 
passed in the appeal. The order on review 
contemplated by s. 164 (2) of the Act 
clearly means an order which can be sub- 
stituted in place of the original order 
and not any other order whatsoever, and 
the appellate authority has no jurisdiction 
to pass On review an order making a 
reference to the High Court. 

I accordingly direct that the reference 
be returned to the learned District Magis- 
trate. 


8, - Reference returned. 





RANGOON HIGH COURT 
Civil i apeee No, 46 of 
19: 


November 27, 1939 
Roserts, O. J., AND DUNKLEY, J. 
J. E.I. SOLOMAN—APPELLANT 
versus 
OFFICIAL ASSIGN EE—RBSPONDENT 

Presidency Towns Insolvency Act (Rangoon) (III 
of 1909), ss. 57, 9, 56—Payment to creditor before 
adjudication—Creditor having no notice of insolvency 
petition —Protection under 8, 57 —Payment, if act 
of insolvency—Payment by debtor to secure hts own 
safety—Whether fraudulent preference —Distinction 
between ss. 56 and 57—“Good faith” in both sections, 

Section 57, Rangoon Insolvency Act, protects the 

ayment of money byan insolvent to a creditor 
ators adjudication provided the creditor had no 
notice of any insolvency petition. Oonsequently 
payment does not amount toan act of insolvency 
as contemplated bys. 9. 

Where it is abundantly clear that creditor 
considered that the money which was paid to him 
was his own money, which belonged to him by 
virtue of the deed of assignment which the debtor 
had previously executed in his favour, it cannot be 
said that he was acting in bad faith in receiving 
this payment from the insolvent. The case falls 
under s, 57 and the payment does not amount to 
act of insolvency under s. 9 (b). 

The creditor was pressing his debtor not with 
a view to defrauding anybody, but from the anxiety 
which often operates in a creditor's mind to get 
back his dues without delay, and had threatened 
to disclose debtor’s financial position which would 
result in loss to the debtor and the debtor to secure 
his safety paid the creditor: 

Held, that in making the payment the dominant 
motive being his own safety, the payment did not 
amount to fraudulent preference withinthe meaning 
of s. 56. In re Simma (1), distinguished. 

Per Dunkley, J.—The distinction betweens, 57, 
and s. 56 is that the good faith which is in 
question under s. 57 is the good faith of the creditor 
who received the payment, whereas under s. 56 the 
good faith in question is the good faith of the debtor 
who makes the payment. 

C. Misc. A. against the order of the High 
Court, in No. 85 of 1936, dated July 18, 
1939, 

Messrs. R. Clark and P.K. Basu, for the 
Appellant. 
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Mr, C. K. Ray, for the Respondent. 


Roberts, C.J.—Thisis an appeal from 
the order of the learned Judge on the 
original side holding that a payment of 
Rs. 14,000, by an insolvent, one J, O. Latie 
mour, to the appellant was a fraudulent 
preference within the meaning of s. 56, 
Rang, Insol. Act. It is also now said that 
he has committed an act of insolvency 
under 8.9 (b) of the Act in making the 
transfer with intent to defeat or delay his 
creditors, and that the title of the Official 
Assignee relates back to this act of insol- 
vency. But the short answer to this latter 
contention is that s. 57, Rang. Insol. Act, 
protects the payment of money by an 
insolvent to a creditor before adjudication 
provided the creditor had no notice of any 
insolvency petition. We have been referred 
in this connection by Mr. Ray to the case 
in Jn re Simms (1), In that case Olau- 
son, L. J., (then Olauson, J.) referred to 
the proposition that 

“a fraudulent transaction remains a fraudulent 
transaction (at all events if the parties know all the 
facts which stamp it in law as a fraudulent trans- 


action) whatever may be the view of the parties 
that it may be the best thing for the debtor.” 


In this case however the parties could 
not be said to know all the facts, as I shall 
presently point out, which would stamp the 
transaction in law as a fraudulent one. 
Mr, Soloman thought that the sum of 
Rs. 14,000 was part of a fund which had 
been assigned to him, and which was his 
own property and not available to the 
creditors at all, Once that proposition is 
established, there can be no mala fides in 
respect of other creditors. In In re Simms 
(1), it was clear that the fund which was 
transferred to the bank would have been 
available to the creditors if a different 
course bad been adopted, We think there- 
fore that the short answer to the point taken 
in respect ofs, 9 is, as I have indicated, that 
protection is afforded by s. 97, and that the 
real question to be decided here is whether 
there was a fraudulent preference within 
the meaning of s. 56, Rang. Insol, Act. 
Now, it is admitted on all sides that: 
Mr, Latimour was a dishonest person with 
no desire to fulfil his legal obligations 
when he could evade them; but in a case 
of this character the Official Assignee has 
to prove that the dominant motive of the 
transfer by the insolvent to a third party 
was to make afraudulent preference. Lord 
Tomlin pointed out in Sir Willirm Henry 


(1) (1930) 2 Oh D 22; 99 L J Oh 235; 143 L T 326; 
46 TLR 258. 
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Peat v. Gresham Trust Ltd. (2), at p. 262 that 
the onus upon the Official Assignee is only 
discharged “when the Court upon areview 
of all the circumstances is satisfied that 
the dominant intent to prefer was present.” 
“That,” . said he, 

“may be a matter of direct evidence or of inference, 
but where there is not direct evidence and there is 
room for more than one explanation it is not enough 
to say there being no direct evidence the intent to 
prefer must be inferred,” 

The Official Assignee must therefore show 
that Latimour knew that the moneys he 
handed over to Soloman constituted a fund 
which might be available for other creditors. 
If he did not know this, it is clear that he 
cculd not have had the dominant motive 
to defraud the other creditors. Now, 
Mr. Latimour had borrowed Rs, 25,000 from 
Mrs. Aaron upon the security of his assign- 
ment; and this was assigned over for value 
by Mrs. Aaron to Mr. Solomon and although 
it has been held subsequently that sucha 
right, being spes successionis cannot be 
assigned within the provisions of the T. P. 
Act, it is quite’ clear that Mrs, Aaron 
believed that the assignment was valid. 
If Latimour had a similar belief, he could 
never have supposed that he was defrauding 
his creditors, and I am not satisfied from 
the evidence that he any more than Solomon 
had the least suspicion that the purported 
assignment was invalid. It is said that 
Mr. Latimour was not the sort of person to 
posess the motive of fulfilling his legal 
obligations and, therefore, he must have 
bad some other motive in making this 
assignment and that motive must have been 
a fraudulent one. But upon the evidence 
it is not easy to see how Latimour could 
suppose that he was doing other than 
fulfilling the legal obligations which, how- 
ever unfortunate in the circumstances they 
might appear to him, seemed impossible 
to eyade, It is quite true, as has been 
urged upon us by Mr. Ray in argument, 
tbat the corporation had written that they 
would pay to Mr. Latimour and to no other 
Person; but then when they paid him, 
Latimour could only conclude that he was 
* receiving these moneys for and on behalf 
of Solomon to his use, and that he could 
be restrained from converting it to bis own 
use or to that of any other person. 

From the evidence I think it is clear that 
Solomon was pressing him, not with a view 
to defrauding anybody, but from the 
anxiety which often operates in a creditor’s 
mind to get back his dues without delay, 
and Solomon had said in evidence that he 

(2) (1934) A O 252 (262). 
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had threatened to disclose Latimour’s 
financial position to the Postmaster-General 
unless he was paid what was due to him. 
If he had done so, the Postmaster-General 
would have been apprised of the worthless 
ness of the security of Rs. 50,000 which 
Latimour had given for obtaining what was 
a lucrative contract, Ihave no doubt that 
it was largely to secure his own safety in 
that position that Latimour decided that 
he had better pay Mr. Solomon what was 
due to him, and that that was the dominant 
motive. No other knowledge and motive 
has been shown to us, and that being go, 
in my opinion, the Official Assignee failed 
to prove his case, I regret in coming to 
this conclusion, to differ from the view 
expressed by the learned Judge, who seems 
to me, with respect, to have sllowed himself 
to express the view he did because of 
Latimour’s known unsatisfactory character ; 
but as I say, although he was not a man 
to be trusted, when it comes to examining 
the knowledge which was in his mind, [ 
cannot think that the Official Assignee has 
Shown that Latimour believed that this 
Rs. 14,009 came out of the moneys which 
were available to creditors. That being 
so, the appeal in this case succeeds and 
must be allowed, and the petiticn of the 
Official Assignee must be dismissed with 
costs, Advocate’s fee twenty gold mohurs, 
Dunkley, J—I concur, and I desire to 
add only a few words regarding the provi- 
sions of 8. 57, Rang. Insol. Act. < Mr. Ray 
argues that this section, although it is not 
so stated in ths terms of the section, has 
been held to apply only to bona file trans- 
actions, and that is undoubtedly the case. 
But the distinction between this section 
and s. 56 is that the good faith which is in 
question under s. 57 is the good faith of 
the creditor who received the payment, 
whereas under s, 56 the gcod faith in ques- 
tion is the good faith of the debtor who 
makes the payment. In the circumstances 
of this particular case it is abundantly clear 
that Solomon considered that the money 
which was paid to him was his own money, 
which belonged to him by virtue of the deed 
of assignment which the debtor had previ» 
ously executed in his favour, and conse- 
quently it cannot be said that Solomon was 
acting in bad faith in receiving this pays 
ment from the insolvent. Hence, s. 57isa 
complete answer to the point which has 
been raised regarding the alleged actof 
insolvency falling under s. 9 (b) of the Act, 
D, Appeal allowed. 
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- OUDH CHIEF COURT. 
Oriminal Reference No. 17 of 1940 
July 15, 1940 i 
THomas, O, J. AND ZIA-UL HASAN, J. 
EMPEROR—OO0MPLAINANT 
veTSUS 
E THAKURI—Acoussp 

Penal Code (Act XLV of 1860), 2. 182—Person 
gtving information to Police about non-cognizable 
offence—Oomplaint found to be false—Person, if 
can be convicted under s. 182. 

‘Section 182, I. P. O., makes no distinction between 
information relating to a cognizable offence and one 
- relating to a non-cognizable offence nor is there any 
thing in that section’ to justify the conclusion that 
it applies only to cases in which the information 
given to any public servant relates to a cognizable 
offence. In fact illus. (a) and \b) to s. 182 show 
that that section applies as much to information 
relating toa non-cognizable offence as to one about 
a cognizable ofience. Whena false report is made 
to the Police the question in deciding as to whether, 
it amounts to an offence under s. 182 is not whether 
the report is one of a cognizable crime but whether 
it is of such a nature as might be supposed to 
lead the Police to make use of their lawful powers 
to the injury or annoyance of any person. 162 Ind. 
Oas. 338 (2), relied on, 145 Ind. Cas. 819 (1), not 
approved. 

The prohibition contained in sub-s, 2 of s. 155, 
Oriminal P. O., is not absolute but is qualified and 
the preventive action of the Police is not restricted 
to the prevention of cognizable offences only. The 
Police derive their power not only from the Orimi- 
nal P. O., but also from the Police Act and s. 23 
of the latter Act gives them wide powers for pre- 
vention of offences and breaches of the law gene- 
rally, 35 Ind. Oas. 523 (3), referred to. 

Hence where a person makes a complaint to the 
Police of a non-cognizable offence andit is found 
that the complaint was false and frivolous, he can 
be convicted under s, 182, 

Cr. Ref. made by the Sessions Judge of 
Sitapur. 

The Govt. Advocote, for the Crown. 

Mr. Mohd Yusuf, for the Accused. 

Order.—Thisis a reference by the learn- 
ed Sessions Judge of Sitapur recommending 
that the conviction of one Thakuri under 
s. 182, I. P. O. and the sentence of Rs. 40 fine 
imposed on him by a Bench of Magistrates 
be set aside, 

_ It appears that on June 6, 1939, Thakuri 
presented an application to the Superinten- 
dent of Police, Sitapur against certain 
persons alleging that the latter were 
threatening to kill him, had prevented him 
from irrigating his fields, were interfering 
with his movements and getting his cattle 
Impounded. It was also alleged that they 
gave shelter to bad characters. The prayer 
contained in the application was that the 
opposite parties be probibited from inter- 
fering with the applicant. This applica- 
ticn was sent to the Station Officer con- 
cerned fora report, and the report of the 
Police Officer was that the allegations cons 


BUMPEROR v. TAAKURI (OUDH) 


655 


tained in the application were frivolous and 
false. On this a complaint under s. 182, 
I. P. O. was filed against the applicant 
with the result that he was convicted. 
Thakuri appealed against the order of the 
Bench of Honorary Magistrates but his appeal 
was dismissed by the District Magistrate, 
Against the order of the District Magistrate 
he applied in revision to the learned Sessions 
Judge and he has made this reference for 
the conviction and sentence of Thakuri 
being set aside. 

The learned Judge has relied on the 
case of Ganga Dayal v. King Emperor 
(1938, O. W. N. p. 755) (1), in which a 
learned Judge of this Court held that 

‘if a person merely makes a complaint to the 
Superintendent of Police of a non-cognizanable 
offence, e, 9, of an offence under s. 498 I. P. O., 
then the Police cannot take any action in respect 
of that offence and no prosecution under s. 182, 
I. P. O. could legally be maintained in respect of 
such information whether that information be true 
or not.” 


With great respect we fail to see the 
reason underlying thie decision. Section 182 
of the I. P.C. makes no distinction bet- 
ween information relating to a cognizable 
offence and one relating to a non-cognize 
able offence nor do we find anything in 
that section to justify the conclusion that 
it applies only to cases in which the informa- 
tion given to any public servant relates to 
a cognizable offence. In fact illustrations 
(a) and (b) tos, 182seem toshow that that 
section applies as much to information relat- 
ing to a non-ccgnizable offence as to one 
about a cognizable offence. In the case of 
Farid-ud-din Khan v. Emperor, (1936 
A. I. R. Allahabad p. 313) (2), Mr. Justice 
Allsop held that when a false report is 
made to the Police the question in decid- 
ing as to whether it amounts to an offence 
under s. 182 is not whether the report is 
one of a cognizable crime but whether it 
is of such a nature as might be supposed to 
lead the Police to make use of their lawful 
powers tothe injury or annoyance of any 
person. We entirely agree with this view. 

The learned Counsel for Thakuri relies 
on sub's. (2) of s. 155 of the Oriminal , 
P. ©., which provides that no Police Officer 
shall investigate non-cognizable case with- 
out the crder of a Magistrate of the first 
or second class having power to try such 
case or commit the same for trial, and it 


(1) 1933 O W N 755; 145 Ind. Oas. 819; AIR 1933 
Oudh 374; (1933) Or. Oas. 1051; 34 Or. L J 1149; 6 R 


O 73. 

(2) AIR 1936 All. 313; 162 Ind, Oas. 338; (1936) A 
LJ 253; 8R A 861; 1936 AL R 424; 37 Or. L J 562 
(1); (1936) Or. Oas. 479, 


656 


is argued that as the Police could not make 
any investigation according to this sube 
section about the allegations contained in 
Thakuri’s application their lawful power 
could not be used against the opposite 
parties within the meaning of s. 152; but 
in the first place, the prohibition con- 
tained in sub-s, 2 of s. 155, Oriminal 
P. ©. isnot absolute but is qualified by 
the phrase “without the order of a Magise 
trate......... ”, and in the second place, the 
preventive action of the Police is not 
restricted to the prevention of cognizable 
offences only was held in the case of 
Emperor v. Naga Kala, (35 Indian Oases, 
p. 923) (3). The Police derive their power 
not only from the Criminal P. O. but also 
from the Police Act and s. 23 of the latter 
.Act gives them wide powers for preven- 
tion of offences and breaches of the law 
generally. 

Lastly it was argued on behalf of Thakuri 
that under s. 182, I. P. O. it is necese 
sary that the information given should not 
only be false but should have been known 
or believed by the accused to be false. and 
that as relying on the legal aspect of the 
case no evidence -was produced by Thakuri 
in the tris] Court to show that the informa- 
tion given by him to the Superintendent 
of Police was not false the case may be 
sent back for re-trial. We cannot accept 
this contention. 

There was nothing to prevent the accused 
from producing whatever evidence he 
chcse in the trial Court, and both the 
trial Court and the Appellate Court found 
as a fact that the information given by 
him was false. He was therefore rightly 
convicted in our opinion. We therefore 
Tefuse to accept the reference. Let the 
record be returned, 


8, Reference rejected, 


(3) 35 Ind. Oas. 523; 8L BR 329; 10 Bur. L T 17; 
17 Or. L J 347. 


BOMBAY HIGH COURT 
Lettters Patent Appeal No. 30 of 1937 
October 6, 1939 
N, J. Wanlla AND Loxor, Jd, 
VAMAN RAVJI KULKARNI— 
APPELLANT 
versus 
NAGESH VISHNU JOSHI AND OTSER8 
— RESPONDENTS 
Leitera Patent (Bombay), cl. 15 — Appeal provided 
by'cl. 15 is special jurisdiction within meaning of 
8. 4, Civil Procedure Code (Act V of 1908) and is not 
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affected by s. 104, Civil Procedure Code (Act V of 1908) 
—Estoppel —Essentials. 

* The appeal provided by cl. 15 of the Letters Patent 
from a decision ofa Judge of the High Oourt sitting 
singly, to a Bench of the High Court isa special 
jurisdiction within the meaning ofs. 4 ofthe Code, 
and cannot be affected by the provisions of s. 104, 
Oivil P. O., which deal only with appeals under 
the Code, that is appeals tothe High Court from 
decisions of Courts subordinate to it. A Judge ` 
ofthe High Oourt sitting singly is nota Oourt 
subordinute to the High Oourt. Chapman v. Moidin 
Kutti (4), Toolsee Money Dassee v. Sudevi Dassee (5), 
Hurrish Chunder Chowdhury v. Kalisunderi Debi (6) 
and 145 Ind. Cas 449 (18), followed. [p, 658, col. . 


J 

[Case-law discussed.] 

It is unnecessary in order to create an estoppel that 
the person whose acts or declarations induced an- 
other to act must have been under no mistake him- 
self or must have acted with an intention to mislead 
or deceive. SaratChunder Dey v. Gopal Chunder 
Laha (1), relied on. [p. 660, col. 2.) l 

L. P. A. against an order passed by Mr, 
Justice Norman, in Appeal No. 60 of 1936. 

Mr. D. R. Manerikar, for the Appellant. 

Mr. P. V. Kane, for Respondents Nos. 1 


and 2. 


N. J. Wadia, J.—This is a Letters Patent 
appeal against an order made by Norman, J., 
sitting singly in an appeal from an order 
made by the District Judge of Belgaum. 
The appellant before us and another had 
filed a suit in the Court of the Joint Sub- 
ordinate Judge of Gokak for accounts and 
redemption of a mortgage under the Dek- 
khan Agri. Relief Act. The suit was dise 
missed by the trial Judge. It related to 
two lands, Survey No. 32 and survey 
No. 29. It was alleged that plaintiff No. 1 
Ravji aod his brother Bapuji, since decease 
ed, had mortgaged the whole of survey 
No. 32 and Survey No. 29, pot No. 3, to one 
Datto Ramchandra Kalkundri. Defendants 
Nos. 1 to 3 were heirs of the mortgagee. 
They had transferred their mortgage rights 
in 1925 to defendant No. 4. In Warkhast 
No, 54 0f 1922 brought in execution of a 
decree obtained by one Vinayak Joshi 
against Ravji, Burvey Nos. 29/3 and 33/3. 
were sold as belonging to Ravii, and were 
purchased by defendant No. 5. Defendants 
Nos. 6 and 7 subsequently purchased the 
property from defendant No.5, Plaintiffs 
Nos. 1 and 2, who are father and son, 
claimed to have purchased the equity of 
redempticn from the heirs of plaintiff 
No. 1's brother Bapuji. It was alleged by 
them that Survey No, 32/3, which had been 
sold in the execution proceedings against 
Ravji as his property, did not really 
belong to him, and had actually fallen to 
the share of his brother Bapuji, and under 
the assignment of his interest by Bapuji 
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in favour of plaintiffs Nos. 1 and 2 they 
were entitled to redeem the lands, 


The trial Court held that survey No. 32/3 


did belong to Ravji and that the plaintiffs 
were estopped by their conduct in cone 
nection with the sale proceedings from 
denyiog that the sale was binding on them- 
Selves and on defendant No. 9, the daughter 
and heir of Bapuji. In appeal the learned 
District Judge held that the plaintiffs had 
proved that Survey No, 32/3 did not be- 
long to them at thetime of the auctions 
sale in the darkhast of 1922, and that the 
question of estoppel did not arise in the 
suit, He therefore set aside the decree of 
dismissal made by the trial Court and re- 
manded the case to that Oourt for record- 
ing findings on the remaining issues Nos. 7 
to 13. Against this order, there was a second 
appeal to this Court which was heard by 
Norman, J., sitting singly. In dealing with 
the question of estoppel, the learned Dis- 
trict Judge had found that Ravji at the time 


of the Court auction was really under the. 


belief that his own share of Survey No, 32 
was being auctioned, and that his conduct 
in connection with the sale was based on a 
genuine mistake, and therefore there could 
be no question of estoppel. Norman, J. held 
following the decision in Sarat Chunder 
Dey v. Gopal Chunder Laha (1), that the 
view taken by the District Judge on this 
point was wrong, and that it was unneces- 
sary in order to create an estoppel that 
the person whose acts or declarations 
induced another to act must have been 
under no mistake himself or must have 
acted with an intention to mislead or de- 
ceive. He came to the conclusion that it 
was not open to the plaintiffs to say that 
Survey No. 32/3 did not belong to them. 
Subject to these remarks he confirmed the 
order of the District Oourt remanding the 
suit for disposal on the remaining issues, 
Against this order a Letters Patent Appeal 
has been filed. 

< A preliminary objection is raised on be- 
half of respondents Nos, 1 and 2, defen- 
dants Ncs. 6 and 7, who are the only 
contesting respondents, that no appeal lies 
to this Court. The appeal made to this 
Court against the order of remand made 
by the District Judge of Belgaum was 
under s. 104 (1), Civil P. O., and sub-s. (2) 
of that section provides that no appeal 
shall lie from any order passed in appeal 
under subes, (1) of the section, It is 
contended therefore that no further appeal 
lies against the order made by Norman, J. 
(1) 19 I A 203; 20 O 296; 6 Sar, 224 (P O). 
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There is no doubt that an appeal would 
lie to a Bench of two Judges of this Oourt 
against Norman, J.'s order under cl, 15, 
Letters Patent. It is contended, however; 
that the provisions of cl. 15, Letters Patent, 
cannot prevail against the provisions of 
s. 104, Civil P. O., where there is a conflict 
between the two, and that the jurisdiction 
of the High Court as given by the Letters 
Patent is subject to the legislative powers 
of the Governor-General in Oouncil. Under 
the provisions of s. 22, Indian Oouncils Act 
of 1861, 24 and 25 Vic., c. 67, the Governor- 
General in Council has power to make laws 
for all Courts of Justice in British India. 
Under the provisions of s. 9, High Oourts Act 
of 1861, 24 and 25 Vic., c. 104, under which 
the High Court of Bombay is established, 
the High Court is to have and exercise all 
such civil, criminal and other powers, ori- 
ginal and appellate, as Her Majesty may by 
Letters Patent grant and direct, subject and 
without prejudice to the legislative powers 
in relation to the matters mentioned in that 
section of the Governor-General in Council, 
Olause 44fof the Letters Patent provides that 
the provisions of the Letters Patent are 
subject to the legislative powers of the 
Governer-General in Council and may be 
in all respects amended,and altered thereby, 
In view of these provisions it is clear that 
the provisions of the Letters Patent are 
subject to legislation by the Governor- 
General in Council, and if there is aconflict 
between the provisions of s. 104, Oivil 
P. O, which was passed by the Indian 
Legislature in 1908, and cl. 15 of the 
Letters Patent, the provisions of this Oivil 
P. C., would prevail? 

The question however is whether s. 108, 
Givil P, C., applies to an appeal under the 
Letters Patent. That section appears in 
part 7 of the Oode which deals with appeals 
to High Courts from Courts Subordinate to 
it, but not with appeals from a Single Judge 
of the High Court to a Bench. The Code 
makes no provision whatever for any right 
of appeal from the decision of a Single Judge 
of the High Oourt to a Bench. Such appeals 
are provided for only by el. 15 of the 
Letters Patent, and unless such appeals 
are expressly excluded by any provision in 
the Civil P. O., the mere general provision 
in s. 104, cl, (2), with regard to appeals 
under the Oode, cannot be regarded as 
controlling appeals which are not provided 
for by the Oode at all. If the Legis- 
lature had intended to bar such appeals 
under s. 104, that would have been ex- 
pressly stated. Far from expressly barring 
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such appeals s. 4 of the Code provides that : 


“In the absence of any specific provision to the 
contrary, nothing in this Code shall be deemed to 
limit or otherwise affect any special jurisdiction or 
power conferred, or any special form of pro- 
cedure prescribed, by or under any other law for 
the time being in force.” l 


These provisions are wide enough to 
cover appeals under the Letter Patent, Iu 
Bhaidas Shivdas v, Bai Gulab (2), there was 
a difference of opinion between two Judges 
of a High Court hearing an appeal from a 
decision of the High Oourt on the original 
side, and the question was whether the 
procedure laid down in s. 98 (2), Oivil 
P. O., or that laid down in cl, 36 of the 
Letters Patent should apply. It was con- 
tended before the Privy Council on behalf 
of the respondents in the appeal that the 
procedure laid down in el. 36 of the Letters 
Patent was modified by the Civil P. O., 
and that by cl. 44 of,the Letters Patent, there 
was an express provision making the Let- 
ters Patent subject to the legislative powers 
of the Governor-General in Council: Their 
Lordships held that the provisions of cl. 36 
of the Letters Patent were not affected by 
s. 98 (2), Civil P. O., which provided a dif- 
ferent procedure in those circumstances, 
and that cl. 36 of the Lettere Patent pree» 
vailed by virtue of s. 4, Oivil P. O, 
Clause 36 of the Letters Patent provided, 
in the opinicn of their Lordships, a special 
form of procedure within the meaning of 
s. 4, Oivil P. O., and the provisions of 
s. 98 (2) could not affect this special 
procedure, The same argument, in my 
opinion, applies in the present case. The 
appeal provided by cl. 15 of the Letters 
Patent from a decision of a Judge of the 
High Oourt sitting singly to a Bench of 
the High Oourt is a special jurisdiction 
within the meaning of s. 4 of the Code, and 
cannot be affected by the provisions of 
s. 104 which deal only with appeals under 
the Code, that is appeals to the High Court 
from decision of Oourts Subordinate to it. 
A Judge of the High Oourt sitting singly 
is not a Court Subordinate to the High 
Court. 

In Sabhapathi Chetti v, Narayanasami 
Chetti (3), there was an appeal from the 
decision of a Single Judge of the High 
Court sitting on the original side, dis- 
missing a claim preferred under gs. 278 
and 282, Oivil P. O., by the mortgagees of 

(2) 48 I A 181; 60 Ind, Oas. 822; A IR 1921 P C6; 
45 B 718; 40M L J519; 25 OW N 605: 330 LJ 488; 


19 A L J 409; 23 Bom. L R 623; 3U P LR (PO) 22: 
14 L W 7; (1921) M W N 408; 29 M L T 350 


'(3) 25 M 555; 11 ML J 346. 
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immovable property which had been ate 
tached in execution of a decree, It was con- 
tended on behalf of the respondent that no 
appeal lay against the order of the Single 
Judge because the right of appeal, if any, 
under cl. 15 of the Letter Patent was 
taken away by the provisions of ss. 588 
and 591 of the Oode, corresponding to the 
present ss. 104 and 105. In holding that 
the objection was not well founded White 
©. J.. and Bhashyam Ayyangar, J. said 
(p. 557*) : 

“We are clearly of opinion that neither of these 
objections is well founded. As regards the first, 
the matter has been practically concluded by the 
decision of this Court in Ohapman v. Moidin Kutti 
(4) which was heard by a Bench of six Judges 
and in which it was held by Shephard, Subramania 
Ayyar and Moore, JJ. that s. 15 pf the Letters 
Patent is not controlled by ss. 588 and 591, Civil 
P. O. This view was dissented from only by 
Benson, J. A Full Bench of the Calcutta High 
Court in Toolsee Money Dassee v. Sudevi Dassee 
(5) unanimously held that s. 15 of the Letters 
Patent is not restricted by s. 588, Civil P. O., and 
dissented from Benson, J’s opinion that se, 588 
and 591, Oivil P. C., do restrict the right of appeal 
given by s. 15 of the Letters Patent, The above 
decisions of this Court and of the Oalcutta High 
Court are in conformity with the decision of the 
Privy Council in Hurrish Chunder Ohowdhry v. 
Kalisundert Debi (6) in which it was held that 
s. 588, Oivil P. O, restricting appeals against 
orders did not apply’ to prevent an appeal to the 
High Court from the order of a Single Judge of 
that Court, and with the canon of interpretation 
based on the maxim generalia specialibus non 
derogant that a general later law does not abro- 
gate an earlier special one by mere implication, 
Thorpe v. Adams(7), The Queen v. Champneys (8) 
and Kutner v. Philips (9) per A, L. Smith, J, and that 
when the Legislature has already given its attention 
to a particular subject and provided for it, it is reason- 
ably presumed not to intend to alter that special pro- 
vision by a subsequent general enactment, unless 
that intention is manifested in explicit language 
(per Wood V, O, in Fitzgerald v. Champneys (10) 
at p. 54, also Maharajah of Jeypore v. Papayyumma 
(11), at pp. 351, 358 and 360) Both s. 540, Civil 
P. O. relating to appeals from original decrees and 
ss. 588 and 591 relating to appeals from orders 
provide for appeals from one Court to another 
of higher grade, The provision made by s. 15 of 
the Letters Patent for appeals from one or more 
Judges of the High Court to other Judges of the 
same Court isentirely foreign to the provisions of 


(4) 22M 68;8 MLJ 251 (F B). 
(5) 26 O 361; 30 W N 347. 
py 90 482; 10 IA 4; 12 OL R5ll; 4 Sar, 407 


(P O) 

(7) (1871) 6 O P125;40 L J M O 52; 23 L T 810; 19 
WR 352, 

(8) (1871) 6 OP 384; 40 LJ O P 95; 24 L T 181;19 
W R 356, 

(9) (1891) 2 QB 267; 60 L J Q B 505; 64 L T 628; 39 
WR 526 


(10) (1861) 23 & H 31 (54); 30L J Oh. 777; 7 Jur 
(N. 8.) 1006;9 W R 850. 


(11) 23 M 329 (351, 358 and 360), 
*Page of 25 M—[Hd]. 
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the Civil P. O., relating to appeals from one Court 
toanother. The matter is placed beyond all reason- 
able doubt, by s. 597, Oivil P. O., which occurs in 
the chapter relating to appeals to the King in 
Oouncil. It is proyided in that section, among 
other things, that no appeal shall lie to His Majesty 
in Oouncil from a judgment of one Judge of a 
High Oourtor of one Judge ofa Division Court. 
The obvious reason for such restriction, is that 
the party should not be permitted to appeal 
directly to the King in Oouncil, from the judgment 
of a Single Judge of the High Oourt, whether 
passed in the exercise of ordinary original civil 
jurisdiction or of appellate civil jurisdiction but that 
he should, in the first instance, appeal, under s. 15, 
Letters Patent, to the other Judges of the High 
Oourt. The result of holding that no appeal would 
lie under s. 15, Letters Patent, from an order of 
a Single Judge in the exercise of original civil 
jurisdiction when such order isnot a decree or an 
order specified under s. 588, Oivil P. O., or from 
an order of a Sfngle Judge, passed in appeal, from 
any of the orders, specified in s. 588, Oivil P. O., 
would be that such orders would be final and 
no appeal would lie either to other Judges of the 
High Court or to the King in Council, although 
from a final order passed by a District Judge in 
appeal from any of the orders mentioned in s. 588, 
an appeal would lie direct to the King in Council 
under s. 595 (a). The fact that ss. 588 and 591, 
Civil P. O., are applicable to the High Court, 
does not affect the question now under considera- 
tion. They are applicable to the High Oourt, in 
that appeals from orders of the Subordinate Courts 
lie to the High Oourt under s. 588, Oivil P. O,, 
and s. 591 prohibits appeals from such Oourts to 
fer Court, except in the cases provided by 
S. 086,” 

The same View wastaken by the Calcutta 
High Oourt in Debendra Nath Das v. 
Bibudhendra Mansingh (12), in which 
Jenkins, O. J. and Ohatterjee, J. held 
¢+hat a Judge of the High Court sitting 

«singly was not a Oourt Subordinate to 
the High Oourt, but performed a function 
directed to be performed by the High 
“Court, that the Oivil P. O., made no 
provision for appeals within the High Court 
from a Single Judge of the High Court 

moa Bench, and that this right of appeal 
depended on cl, 15, Letters Patent. The 
view taken iln: both these decisions is ia 
conformity with the view taken by the 

Privy Oouncil in Hurrish Chunder Chowdhry 
v. Kalisunderi Debt (6). In that case one 
of the questions was whether an appeal 

Pray from the decision of a Judge of the 

igh Court sitting singly to a Bench, It 

«was expressly contended in that case that 
«even if aright of appeal existedin the case 

oy reason of cl. 15, Letters Patent, such right 

as been abolished by ss. 2 and 588 (present 

3, 104) of the Civil P. C. of 1877. Their 

maLordships in dealing with this question 
said (p. 17*): 

(12) 43 O 90; 33 Ind, Oas. 745; A I R 1916 Oal, 973, 
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“It only remains to observe that their Lordships 
do not think that 8. 588 of Act X of 1877, which has 
the effect of restricting certain appeals, applies to 
such a case as this, where the appeal is from one of 
the Judges of the Oourt to the full Court.” 

The meaning to be attached to these 
words of their Lordships has been the sub- 
ject of considerable difference between 
different High Oourts. In Banno Bibi v. 
Mehdi Hussain (13), it was held by the 
Allahabad High Oourt that 

“ander ss. 588 and 591, Oivil P. O., (corresponding 
to present ss. 104 and 105), no appeal lies, under 
s. 10, Letters Patent, for the High Oourt for the 
North-Western Provinces, from an order of a Single 
Judge refusing an application for leave to appeal 
in forma pauperis.” . 

The decision of the Privy Council in 
Hurrish Chunder Chowdhury v, Kalisundert 
Debi (6), was referred to but was distio- 
guished on the ground that their Lordships 
could not be understood in that case to 
have held that s. 588 of the Court did 
not apply at all te appeals attempted to 
be brought to the full Oourt from an order 
passed by a Single Judge of the High 
Court. The same view was taken in two 
subsequent decisions of the Allahabad High 
Court, In Muhammad Naimullah Khan 
v. Ihsanullah Khan (14) it was held by 
a Full Beneh of the Allahabad High Court 
that: 

“Whether anorder made by a Single Judge of 
the High Oourt directing the amendment of a 
decree passed in appeal by a Division Bench of 
which he had been a member is an order made 
under s. 206 read with ss. 582 and 632, Oivil P. 0. 
or by virtus of the inherent power which the High 
Court has in the exercise of its appellate civil 
jurisdiction to amend its own decrees, it is one 
to which the provisions of Ohap. XLIII, Oivil 
P. O. are applicable and from such order no appeal 
under s. 10 of the Letters Patent will lie.” 


The Privy Council decision in Hurrish 
Chunder Chowdhury v. Kalisundert Debi 
(6), was again referred to and distinguish- 
ed, In Piari Lal v. Nand Lal (15) the 
Full Bench decision of the Allahabad 
High Oourt in Muhammad Naimullah 
Khan v. Ihsanullah Khan (14), was follow- 
ed, and it was held that no appeal 
would lie under cl. 10 of the Letters Patent 
from an order of a Single Judge of the High 
Oourt dismissing an appeal from an order 
of an execution Court under O. XXI, r. 90, 
Civil P, O., in view of the provisions of s. 104 
of the Code. The Madras High Court had 
at one time held thatcl. 15 of the Letters 
Patent for that High Court, which allows 
an appeal to the High Court from the judg- 


ment of one Judge of that Oourt, was con- 
(13) 11 A 375;A W N 1889, 70. 
(14) 14 A 226; A W N 1892, 14 (F B). 
(15) 39 A191; 39 Ind. Oas. 460; A I R1917 All. 325; 
15A Ld 46. 
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trolled by s. 588, Civil P. O., and that no 
appeal would therefore lie from the order of 
a Single Judge made under s, 592, Civil 
P. O., rejecting an application for leave to 
appeal in forma pauperis: vide Achaya v. 
Ratnavelu (16) and Sankaran v. Raman 
Kutti (17). In view of the decision of the 
Privy Council in Hurrish Chunder Chowdhury 
v. Kalisunderi Debi (6), the question was 
referred to a Full Bench in Chapman v. 
Motdin Kutti (4), and it was held by a Full 
Bench of six Judges that an appeal would 
lie under cl. 15 of the Letters Patent against 
an order made by a Single Judge of the 
High Court under s. 622, Civil P. O., (present 
8.115) and that the contention that cl. 15 
of the Letters Patent had been modified by 
s. 888, Civil P, O, was opposed tothe rul- 
ing of the Judicial Committee in in Hurrish 
Chunder Chowdhury v, Kalisunderi Debi (6). 
It was pointed out that the observations of 
the Judicial Committee in that case could 
not be regarded as mere obiter dicta, since 
the report showed that the contention that 
s. 588, Oivil P. O., modified the Letters 
Patent was not only distinctly raised but 
also strongly pressed by Counsel in their 
arguments before the Judicial Committee. 
The question was again considered by 
another Full Bench of the Madras High 
Court in Paramasivan Pillai v. Ramasami 
Chetttar (18), and it was held following the 
previous Full Bench decision in Chapman 
v. Motdin Kutti (4), that s. 104, Oivil P. 
O., does not control cl. 15 of the Letters 
Patent, and that an appeal lies from 
the judgment of a Single Judge of the High 
Court in an appeal preferred under 
O. XLII, +. 1, cl. (s) Civil P. O., to the full 
Oourt. 

In Toolsee Money Dassee v. Sudevi Dassee 
(5) a Full Bench of the Calcutta High Court 
took the same view as was taken by the 
Madras High Court and held that an appeal 
lies under cl. 15 of the Letters Patent from 
an order made by a Single Judge of the 
High Court in the exercise of the original 
civil jurisdiction refusing to set aside an 
award, and that such appeal is not res- 
tricted by the provisions of s, 088, Civil P, 
O. The question was considered as having 
been authoritatively settled by the judg- 
ment of the Privy Council in Hurrish 
Chunder Chowdhury v. Kalisunderi Debi (6), 

I am, with respect, of opinion that the 
view taken by the Full Benches of the 


(16) 9 M 253. 

(17) 20 M 152; 6 M L J 232. 
” (18) 56 M 915; 145 Ind. Oas, 449; A IR 1933 Mad. 
70; 65 M L J 222,38 LW 96; 6RM70 (F Bh 
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Madras and Calcutta High Courts in the cases 
referred to above is correct, and that the 
question must be regarded as having been 
finally settled by the decision of the Privy 
Council in Hurrish Chunder Chowdhury 
v, Kalitsundert Debi (6), Section 104, Pivil 
P.O., which refers only to appeals to the 
High Oourt from Oourts subordinate to it, 
cannot apply to appeals fled under cl. 15 
of the Letters Patent from a Single Judge 
of the High Court toa Bench, An appeal 
under the Letters Patent lies from the 
judgment of Norman, J.” The preliminary 
objection raised by the respondents in this 
case is therefore overruled, With regard to 
the merits of the appeal, the only contention 
urged before Norman, J. was that the view 
taken by the learned District Judge that as 
Ravji’s conduct at the time of the auction- 
sale in the execution prcceedings was based 
on an honest though mistaken belief that 
his own share of Survey No. 32 was being 
sold, there could be no estoppel against him, 
was wrong. Norman, J. held, following the 
decision of the Privy Oouncil in Sarat 
Chunder Dey v. Gopal Chundar Laha (1), 
that it was unnecessary in order to create 
an estoppel that the person whose acts 
or declarations induced another to act must 
have been under no mistake himself or 
must have acted with an intention to mislead 
or deceive, He therefore held that, even 
accepting the learned District Judge’s find- 
ing of fact that Survey No. 32/3 did not 
belong to Bapuji, it was not open to the 
plaintifis to contend that Survey No. 32/3 
did not belong to them. Issue No. 2 framed 
by the learned District Judge was: 
“Whether the question of estoppel arises in this 


suit, and, if so, whether itis a bar to the plaintiff's 
suit ?” 


The learned District Judge held that the 
question of estoppel did not arise at all and 
he therefore remanded the whole suit for 
Gndings on the remaining issues with regard 
to the whole of Survey No. 32, i. e. pot 
Nos. 1,2 and 3. The result of the view 
taken by Norman, J., on the point of law 
argued before him would be that the ques- 
tion of estoppel does arise in the suit, in 
other words, that itis open to respondents 
Nos, l and 2, defendants Nos. 6 and 7, to 
contend that the plaintiffs are estopped. But 
that does not mean that the respondents have 
proved that the plaintiffs are actually estopp- 
ed. The learned District J udge had given no 
finding on the gecond part of issue No. 3 
raised by him, whether estoppel is a bar 
to the plaintiffs’ suit, i. e., whether the res- 
pondents have proved that the plaintiffs are 
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actually estopped. The appeal is therefore 
remanded to the District Judge for a find- 
ing on the second part of issue No. 3 
framed by him, that is, for a finding whee 
ther defendants Nos. 6 and 7 proved that 
the plaintifs by their own conduct or act 
or those of Narayan Bapuji are estopped 
from contending that Survey No, 32, pot 
No. 3, did not belong to them. If the 
learned District Judge finds that defend- 
ants Nos. 6 and 7 have proved estoppel, the 
plaintifis’ suit as regards Survey No. 32, 
pot No, 3, will have to be dismissed and 
the suit remanded’to the trial Court for find- 
ing, on the remaining issues Nos, 7 to 13 as 
regards the other two lands, Survey Nos. 32-1 
and 32-2. If the learned District Judge 
finds that estoppel has not been proved, 
the suit will have to be remanded as 
alreardy ordered by the learned District 
Judge with regard to all the three landa, 
Survey No. 3%, pot Nos. 1, 2 and 3, The 
appeal is therefore remanded. The parties 
to bear their own costs before us and 
before Norman, J. 

Lokur, J.—I agree, and in view of the 
importance of the point raised as a preli- 
minary objection to the maintainability of 
this appeal and the divergence of judicial 
Opinion, I should like to add a few words, 
even at the risk of repeating what my 
learned brother has already said in his 
judgment. Thisis an appeal under cl, 15 
of the Letters Patent from the judgment 
of a Single Judge of this Court in an appeal 
from: an order of remand passed by the 
District Judge of Belgaum. That order of 
remand was appealable under s. 104 (1) (i) 
read with O, XLIL, r. 1 (u), Civil P. O., 
1808. Sub-s. (1) of s5.: 104 specifies the 
orders from which appeals shall lie, and 
provides that “save as otherwise expressly 
provided in the body of the Oode or by 
any law for the time being in force,” no 
other orders are appealable. The section 
contemplates only one appeal and sub-s, (2) 
secifically provides that “no appeal shall lie 
from any order passed in appeal under 
this section.” 

Jt is urged by Mr. Kans on behalf of 
respondente Nos. land 2 that cl. 15 of the 
Letters Patent is controlled by s. 104, 
Civil P. O., and therefore no appeal lies 
under the Letters Patent from a judgment 
passed in an appeal under sub-s. (1) of 
s. 104, Civil P. C., since subes. (2) expressly 
takes away the right of a second appeal. 

There is a mass of conflicting decisions on 
ihe question whether s. 104 (which corres- 
ponds to s, 588, Oivil P, C, of 1877- and 
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1882), overrides the provisions of cl. 15 of 
the Letters Patent. It is pointed out that 
there was no saving clause in s. 583 of the 
earlier Codes, and in order to set the cone 
flict at rest, the saving clause was deliberae 
tely added to the first sub-section of s. 10t 
in the Oode of 1908, so that now even an 
order not specified in that sub-section, and 
therefore not appealable under the Code, is 
subject to an appeal under cl. 15 of the 
Letters Patent, if it amounts to a judgment 
but, it is urged, as no such saving clause 
finds place in subes, (2) of s. 104, there 
can be no second appealeven under cl. 15 
of the Letters Patent against an order 
passed by a Single Judge of the High 
Court in an appeal under sub-s. (1) of s. 104 
of the Oode, There isa good deal of force 
in this reasoning, but it must be remem- 
bered that even in the absance of such 
a saving clause in subss. (1), all the High 
Courts, (except the High Oourt of Allaha- 
bad), following the dictum of the Privy 
Council in Hurrish Chandra Chowdhury v. 
Kalisundert Debt (6) to which I will pre- 
sently refer, held the view that cl. 15 of 
the Letters Patent was not controlled by 
s. 088, Civil P. O. of 1882. On the other 
hand, in spite of the saving clause in sube 
s. (1) of s. 104 of the present Code, the 
Allahabad High Oourt has adhered to its 
former view in Piari Lal v. Madan Lal (15). 

Before discussing the effect of the omise 
sion by the Legislature to add a saving 
clause in subes. (2) of s. 104, Civil P. O. of 
1903, [think it necessary to refer briefly 
to the statutes and the Letters Patent by 
which the High Courts were constituted 
and from which they derive their powers. 
Section 9, High Courts Act, 1861, (24 & 25 
Vic., c. 104), conferred upon each of the High 
Courts established under that Act all such 
original and appellate jurisdiction and “all 
such powers and authority for, and in rela- 
tion to, the administration of justice” as 
may be granted and directed by the Letters 
Patent, “subject and without prejudice to 
the legislative powers of the Governors 
General of India in Council.” A similar 
provision is now contained in s. 223,. 
Govt. of India Act, 1935, (25 & 26 Geo, 
V, c, 42). Clause 36, Letters Patent provides 
that any function, which is directed to be 
performed by the High Court in the exer- 
cise of the original or appellate jurisdic- 
tion, May be performed by any Judge, or 
by any Division Court thereof, appointed or 


Under s. 13, High Courts Act, 1861, 
(24& 25 Vic. c. 104), and now under s. 223, 


‘constituted for such purpose. 
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Govt. of India Act, 1935, (25& 26 Geo, 
V, c. 42), the High Court can frame rules 
to provide for the exercise, by one or 
more Judges or by Division Courts, of the 
original or appellate jurisdiction vested in 
such High Court, in euch manner as 
may appear to be convenient for the due 
administration of justice, and under cl. 15, 
Letters Patent, as amended in 1928, an 
appeal shall lie to the High Court “from 
a judgment of one Judge of the said High 
Court or one Judge of any Division Court 
in the exercise of appellate jurisdiction in 
respect of a decree ororder made in the 
exercise of appellate jurisdiction by a 
Court subject to the superintendence of the 
said High Court, when the Judge wko 
passed the judgment declares’ that the 
case is a fit one for appeal”. Clause 44 
however declares that all the provisions of 
the Letters Patent are subject to the legis- 
lative powers of the Governor-General in 
Council, and “may bein all respects amended 
or altered thereby,” 

The net result of these provisions is that 
the Governor General in Oouncil can, by 
legislation, curtail any of the powers cons 
ferred upon the High Court by the Letters 
.Patent; and it is urged that the power 
conferred by cl. 15, Letters Patent is cur- 
tailed by s. 104, sub-s. (2), Oivil P. O. 1908, 
which debars a second appeal against an 
order appealable under sub-s. (1). This was 
the view taken in some of the earlier cases 
of the Madras High Oourt, like Achaya v. 
Ratnavelu (16), but their Lordsihps of the 
Privy Council expressed a different view 
in Hurrish Chunder Chowdhury v. Kali- 
sundert Debi (6). In that case there was 
an appeal to the full Court under cl. 15, 
Letters Patent from an order passed by a 
le Judge onthe original side of the 
High Oourt rejecting an application for the 
execution of an order of the Privy Council. 
The full Oourt allowed the appeal, and 
before the Privy Council it was contended 
that the right of appeal to the full Court 
against the judgment of a Single Judge of 
the High Court was in that case governed 
_ by 8,588, Civil P. O, of 1877 (which was 

the same as s. 588 of the Code of 1882), 
whereby the right of appeal given by cl: 15 
of the Letters Patent had been modified, 
In negativing this contention their Lord- 
ships of the Privy Council observed (p. 17*) : 

“It only remains to observe that their Lordships 
do not think that s. 568 of Act X of 1877, which has 
the effect of restricting appeals, applies to such a 


case as this, where the appeal is from one of the 
Judges of the Court to the full Court.” 


. *Page of 10 1, A.—|Ea.] 
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The plain meaning of this is that s. 588, 
does not in any way cut down the right 
of appeal conferred by’ c]. 15 of the Letters 
Patent. In Sanharan v. Ramankuttt (17), 
Benson, J., treated the observation as re- 
ferred to the particular facts of that case, 
but the question was fully considered by 
a Bench of six Judges of the Madras High 
Court in Chapman v. Moidin Kutti (4), ard 
full effect was given to that observation, 
referring to which Shephard, O. J. said 
(p. &0*) : “The question is, in my opinion, 
concluded by authority which it is beyond 
our province to criticise.” As rightly pointed 
out by Subramania Ayyar, J. (p. 84*), the 
observations of the Privy Council cannot 
be regarded as obiter. The contention that 
s. 588 modified cl. 15 of the Letters Patent 
was not only distinctly raised, but was 
also strongly pressed by Oounsel in the 
argument. Their Lordships had therefore 
to give a decision upon the soundness or 
unsoundness of that contention, and that 
they did in unmistakable terms, These 
cases were decided under s, b88 of the Code 
of 1882, and in the Full Bench case in 
Paramasivan Pillai v. Ramasami Chettiar 
(18), Ramesam, J. observed that there was 
nothing in the language of the new Code 
to show that the Legislature intended to 
lay down a principle different from that 
in the old Code. The same View was taken 
by a Full Bench of the Calcutta High Court 
in Toolsee Money Dassee v. Sudevi Dassee 
(5). That was an appeal against an order 
of a Single Judge of the High Court in 
the exercise of original civil jurisdiction 
refusing to set aside an award made ina 
a pending suit, which order was not appeal- 
able under s. 088, Civil P. C. of 1082. After 
referring to the ruling of the Privy Council 
in Hurrish Chunder Chowdhury v. Kali- 
sundert Debi (6), Maclean, C. J., delivering 
the judgment of the Full Bench, said : 

“I have no doubt that we are bound to follow to the 
fullest extent the opinion expressed by their Lord- 
ships of the Privy Council that s. 588 of the Code 
does not apply to the case now before us, and that 
the matter has thus become settled law.” 

The Allahabad High Oourt adopted the 
reasoning of the earlier Madras rulings and 
in Muhammad Naimullah Khan v. Ihsan- 
ullah Khan (14), it was held by a Full 
Bench of that Court that cl. 10 of the 
Letters Patent of that High Oourt (corres- 
ponding to cl. 15 of the Letters Patent of 
this High Court) was controlled in its 
operation by s. 588, Civil P. C., and that no 
appeal Jay under the Letters Patent from 
an order made under the Oode if it was 
~ *Pages of 22 M—[Ed] | i 


1940 


not one of the orders enumerated in that 
section. This High Oourt has however 
taken a different view, namely the view 
adopted by the Madras High Court since 
the decision of the Full Bench in Chapman 
v. Moidin Kutti (4), and by the 
salcutta High Oourt in Toolsee Money 
Dassee v. Sudevi Dassee (5). In Secretary 
of State v. Jehangir (19) an appeal under 
cl. 15, Letters Fatent, was preferred to a 
Division Bench against an order passed 
by a Single Judge on the original side 
under s. 135, Civil P. O., of 1882 (corres 
‘ponding to O. XI, r. 20 of the Code of 
1908). That was not one of the orders 
specified in s. 588 and was, therefore, not 
appealable. That section expressly said 
that no appeal lay from any order which 
was not enumerated in it. Yet Candy, J., 
held thatthe appeal was maintainable and 
observed at p. 348*: 

“This Oourt has more than once followed the 
ruling that s. 588, Civil P. O. has not taken away 
the right of appeal given by cl. 15, Letters Patent.” 

No other reported case, in which the said 
ruling had been previously followed, was 
brought to our notice, and possibly Oandy, J. 
may have been referring to the practice 
then prevailing in this High Court. If so, 
there is no reason for departing from that 
practice, It is pointed out that the appeal 
in that case was from a judgment passed on 
the original side; but that makes no difference, 
since the saving clause which now appears 
in subes. (1) of s. 104, Civil P. O. 1908, 
did not then qualify s. 588. The question 
that had so be considered was whether an 
order not appealable under s. 588, Civil P, O., 
of 1882 was appealable under cl. 15, Letters 
Patent, as a judgment passed by a Single 
Judge, and on that point the observation of 
the Privy Council in Hurrish Chunder 
Chowdhury v. Kalisundart Debi (6}, is 
emphatic and unambiguous. 

Although the question is notfully discuss- 
ed in the judgment of the Privy Oouncil, the 
reason fer the proposition laid down is to be 
found in the last portion of their Lordships’ 
observation quoted above, namely “where 
the appeal is. from one of the Judges of 
the Court to the full Court.” Such an appeal 
is not an appeal under the provisions of 
the Civil P. O., as pointed out in Debendra 
Nath Das v. Bibudendra Mansingh (12). 
In that case adecree of the first Appellate 
Court was revised in Second appeal by a 
Single Judge, and an appeal was preferred 
to the full Court under cl. 15, Letters Patent. 


(19)4 Bom. L R 342. 
*Page of 4 Bom. L. R.—|Ed.] 
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The appeal was allowed and the decree of 
the first Appellate Court was confirmed. 
On an application being made for a cert- 
ficate for an appeal to His Majesty in 
Council, a question arose whether the 
decree appealed from, namely the decree 
of the full Oourt affirmed the decree of 
the Court immediately below it, as contem- 
plated by para. 3 of s. 110, Civil P. O. 
and it was held that if did, although in 
fact it had reversed the decree of the Single 
Judge in the second appeal. The latter was 
regarded as wiped out, and the only effec- 
tive judgment of the High Court which 
remained was the one which confirmed the 
decision of the Courtimmediately below, 
namely the first Appellate Court. Incoming 
to this conclusion, Jenkins, O. J, remarked 
(p. 93*) : 

“This appears to me to be the true result of 
the Letters Patent and the Oode, for the Oode 
makes no provision for an appeal within the High 
Qourt, that is to say, from a Single Judge of 
the Court. This right of appeal depends on cl. 15, 
of the Charter. And here l may point out that 
a Judge sitting alone is not a Oourt subordinate 
to the High Court, but performs a function directed 
to be performed by the High Court.” 

Hence, s. 104 of the Code does not 
apply to an appeal within the High 
Court from a Single Judge to a full Court, 
and cl. 15 of the Letters Patent is to 
determine whether such an appeal lies or 
not, In Bhuta Jayatsingh v. Lakadu 
Dhansing (20), this view was reiterated 
by Scott, O. J., when dealing with the 
question whether in case of difference of 
opinion between two Judges of the High 
Court, the opinion of the senior Judge 
should prevail as provided in cl. 36 of the 
Letters Patent, or the question should be 
referred toa third Judge as required by 
s. 9x, Civil P.O. At p. 1767 he observed: 

“In my opinion s. 98, like s, 104, read with 
O. XLIII, r. 1, must be taken to apply to appeals 
from Oourts of inferior jurtsdiction to the High 
Court and not to appeals from one ormore Judges 
of the High Court.” 

After describing different kind of appeals, 
Hayward, J. observed in the same case 
at p. 180f. 

“a... tho natural place to find the rules governing 
the exercise of the appellate civil jurisdiction over 
the other Judges of the High Oourt would be the 
Letters Patent; while the natural place to find the 
rules governing the exercise of the appellate civil 
jurisdiction over tbe Civil Courts of the mofussil 
subject to the High Court would be the Civil P, 0,” 


It follows from this that the omission 
to insert a saving clause in sub-s, (2) of 


(20) 21 Bom. L R 157; 50 Ind. Oas. 715; A I R 1919 
Bom. 1; 43 B 433 (E B). 
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8. 104 as in sub-s. (1) is{immaterial, The 
entire section is to be ignored when 
dealing with an appeal within the High 
Court itself, which is governed by the 
Letters Patent. 

Adverting to the words of the saving 
clause in sub-s. (1) of s. 104, Lord Summer 
observed in Sabitri Thaknrain v, Savi (21) 
(p. 84): 

“It is plain that the words in s. 104 of the Act of 
1808 are inserted for the purpose of giving effect to the 
decision of the Full Bench at Madras and of the High 
Court at Calcutta, for the excepting words ‘save as 
otherwise expressly provided by any law,’ cut down 
the general words, and thus carry out the very 
reasoning of those two judgments.” 


In fact, after the principle was so clearly 
laid down by the Privy Council in Hurrish 
Chunder Chowahury v. Kalisunderit Debi 
(6), the saving clause was superfluous. 
But the inference which Mr. Kane, for the 
respondents wants to be drawn from the 
Omission to insert a similar saving clause 
in sub-s. (2) of 8104 does not necessarily 
follow. In s. 588 of the Code of 18&2, 
there,were no sub-sections, and the last 
sentence which declared the decision in tke 
appeal, under that section to be final is now 
given the form of a separate subesection in 
s. 104, of the Code of 1908. The only object 
of the Legislature in enacting sub's. (2) 
was to make it clear that there was no 
second appeal under the Oode from the 
orders specified in sub-s, (1} and not to 
override the express provisions of the 
Letters Patent: Ruldu Singh v. Sanwal Singh 
(22). Of course, the Allahabad High Court, 
which was all along taking the view that 
cl. 15 of the Letters Patent was controlled 
by s. 588, Civil P. O. of 1882, has held in 
Piari Lal v. Madan Lal (15), that sub-s, (2) 
of s, 104 makes the appellate orders final 
and takes away pro tanto the right cf 
appeal conferred by Letters Patent. 

The decision is, however, based on the 
previous rulings of that High Oourt under 
the Ocde of 1882, and not on the absence 
of the saving clause in subss, (2) of s. 104 
of the Code of 1908. With great defer- 
ence, I consider the view taken by the 
Lahore High Oourt to be more sound and 
in consonance with the dietum of the Privy 
Council in Hurrish Chunder Chowdhury v, 
Kalisundert Debi (6). It is true that s. 117, 
Civil P. O., says that the provisions of ihe 
Code shall apply to Ohartered High Oourts, 


(21) 48 I A 76, (84); 60 Ind. Oas. 274; ATRI921P O 
80; 48 C481; 40 M LJ 308;(1921)M WN159-19 AL J 
281: 33 OL J 307;250 W N 557; 23 Bom, L R68): 
14 L W 362; 3 U PLR (P O) 57 (P 0). i 
n (22) 3L 188; 67 Ind, Cas. 388; AI R 1922 Lah, 


VAMAN RAVJI v. NAGESH VISHNU Josal (BOM.,) 


189 1 O 


save as provided in parts IX and X of 
the Code or in rules. The effect of this 
section was considered in Bhuta Jayat- 
singh v. Lakadu Dhansing (20), and after 
discussing various rulings (including the 
decision in Hurrish Chunder Chowdhury 
v., Kalisunderi Debt (6), Hayward, d. 
observed on p. 181* : 

“It appears to me therefore upon these considera- 
tions and authorities including that of the Privy 
Council that the civil appellate jurisdiction over Oivil 
Courts subordinate to the High Court was alone in 
view when the O. P. O. were, by s. 632 of the Codes of 
1877 and 1882 and by s. 117 of,the present Code, made 
applicable to the Chartered High Oourts by the, 
Indian Legislature,” "A 

Following this ruling Marten, J., said in 
Pandu v. Jamnadas (23) (p. 481): 

“ the Oode only deals with appeals from certain 
Courts and it does not deal with appeals within the 
High Court from the decision of one Judge of the 
High Court to another,” 

Moreover s. 4, Subs. (1), Civil P. O., lays 
down : 

“In the absence of any specific provision to the 
contrary, nothing in this Oode shall be deemed to 
limit or otherwise affect any special or local law now 
in force or any special jurisdiction or power conferred 
or any special form of procedure prescribed, by or 
under any other law for the time being in force,” 

There can beno doubt that the provisions 
of the Letters Patent have conferred special 
powers regarding appeals within the High 
Court. Those powers are not specifically 
taken away bys. 104, Civil P. O., and are 
not, therefore, affected by it. That is the 
effect ofs, 4, sub-s. (1), which is intended 
to give effect to the principle of the well- 
known maxim generalia specialibus non 
derogant (that is to say generally things 
do not derogate from special). Special ens 
actments are not repealed by later general 
Acts unless there be some express reference 
to the previous legislation or a necessary 
inconsistency in the two Acts standing to- 
gether, which prevents the maxim form 
being applied. Subesection (2) of s. 104, 
Oivil P, O. does not refer to the Letters 
Patent and say thatin spite of cl. 15 of 
the Letters Patent no appeal lies from any 
order passed inan appeal under subss, (l). 
Sub-s. (2) is in no way inconsistent with 
el, 15 of the Letters Patent and the two 
can stand together, the former applying to 
appeals under the Code, and the. latter 
to special appeals within the High Court. 

The case was argued very ably and ex- 
haustively by the learned Advocates on both 
the sides, and after a careful considera- 
tion of the authorities cited and the argu- 
ments addressed by them. I am satisfied 

(23) 26 Bom. L R 470(481); 85 Ind, Cas, 778;AI-R 
1925 Bom, 113. 
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thats. 104, Civil P. C., does not control cl. 15 
of the Letters Patent, and in spite of the 
absence of saving clause in it, sub's. (2) 
of s. 104 does not affect or cut down the 
right of appeal conferred hy the Letters 
Patent. This appeal must, therefore, be 
held to be competent and the preliminary 
objection overruled. On merits, I fully 
concur in the view taken by my learned 
brother and agree to the order proposed by 
him. 
8. Appeal remanded. 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 318 of 1939 
April 17, 1940 
Miz AHMAD, J. 
DOST MOHAMMAD DIN MOHAMMAD— 
PETITIONER 
versus 
DHERU MAL AJUDIA NATH AND OTAERS 
— RESPONDENTS 

Mortgage—-Mortgagee sub-mortgaging his rights— 
Sub-mortgagee, if can bring mortgaged property to 
sale to recover his money. 

A sub-mortgagee cpn bring to sale the property of 
the mortgagor for recovering his money. In fact 
when a mortgages sub-mortgages his rights he 
becomes a surety and the sub-mortgagee can enforce 
his claim against the property which was mortgaged 
to the mortgagee and also against the mortgagee. 
The only reservation is thatif notice of sub-mortgage 
is not given to the mortgagor and the mortgagor 
pays the mortgage money tothe mortgagee, the sub- 
mortgagee loses his right to proceed against the pro- 
perty. But this does not mean that the sub-mortgagee 
has no right totake stepsfor the recovery of his 
money from the property when the amount has not 
been paid by the mortgagor to the mortgagee. Chela 
Ram v. Walidad (1), relied on. ie : 

©. R. of the orderof the Additional Dise 
trict Judge, Peshawar, dated June 2, 1939. 

Pandit Mool Chand for Mr. Ganesh Datta, 
for the Petitioner. 

Messrs, L. Mela Ram, S. Kartar Singh for 
Mr. S. Hari Singh and Naib Nazir, for 
Respondents Nos, 1 and 2, 4 and 3, respec- 

tively. l 


Order.—Dost Mohammad, mortgaged & 
house to one Mohammad Amin for Rs. 400 
on August 8, 1927. He did not deliver pose 
session but he promised to pay rent at 
Rs.9a month to Mohammad Amin. On 
July 11, 1934, Mohammad Amin sub-mort- 
gaged his rights to Ajudia Nath for 
Rs. 99, He also agreed to pay rent to 
Ajudia Nath at Rs,2 a month. S. Hari 
Singh became surety of Mohammad Amin 
in this transaction to the extent that if 
the principal and rent could not be realize 
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ed from the mortgaged property and from 
the other estateof Mohammad Amin then 
hə would pay it himself. Ajudia Nath 
brought this suit for recovery of Ks. 170 
(Rs. 99 principal and Rs. 71 interest) under 
Ò. XXXIV, Civil P. O., by sale of the mort- 
gaged property. He impleaded Dost Mo- 
hammad, the original mortgagor, 8: Hari 
Singh, surety and the heir of Mohammad 
Amin, mortgagee, who had died. Dost 
Mohammad took up the plea that he had 
paid off Mohammad Amin and that there- 
fore Ajudia Nath, the sub-mortgagee, from 
Mohammad Amin could not maintain the 
suit. He also questioned the right of 
Ajudia Nath to bring a suit under 
O. XXXIV, Oivil P. O. 

The trial Judge was not satisfied with 
regard to the payment of Rs, 400 to Mo- 
hammad Amin, He also found that Ajudia 
Nath could bring a suit under O. XXXIV, 
as framed. He therefore granted him a 
decree for Rs, 170 under O. XXXIV, r. 4, 
Civil P.O, An appeal was preferred by 
Dost Mohammad to the District Court at 
Peshawar. The learned Additional Judge 
agreed with the conclusions of the trial 
Judge and dismissed the appeal. Dost 
Mohammad has come up on revision to 
this Court. Ajudia Nath died during the 
proceedings in the District Court and his 
heirs are now before me as respondents. 
The learned Counse! fo: Dost Mohammad 
put forward the objections which he had 
taken in the two Courts below. So far as 
the payment of Rs. 400 is concerned, I 
am not prepared to disturb on revision 
the concurrent findings of the two Courts 
below that satisfactory proof has not been 
adduced in support of the allegation. I 
therefore agree with the two Courts below 
thatthe petitioner has failed to make out 
this part of the case. 

The point of law is interesting but is 
covered by authority. No doubt there is no 
special provision for-2 sub-mortgage in law 
but Chela Ram v. Walidad (1), is an autho- 
rity for the view that a sub-mortgagee can 
bring to sale the property of the mort- 
gagor for recovering his money. In fact . 
when a mortgagee sub-mortgages his rights 
he becomes a surety and the sub-morte 
gagee can enforce his claim against 
the property which was mortgaged to 
the mortgagee and also against the mort- 
gagee. The only reservation is that if 
notice of sub-mortgage is not given to the 
mortgagor and the mortgagor pays the 
mortgage money to the mortgagee, the 

(1) 31 P R 1900 (F B). . 
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sub-mortgagee loses his right to proceed 
against the property. This reservation 
has been held to exist by this Gourt in 
Bhag Chand v. Sujan Singh (2), But this 
does not mean that the sub-mortgagee has 
no right to take steps for the recovery of 
his money from the property when the 
amount has not been paid by the mort- 
gagor to the mortgagee. In my opinion, 
the fact that there occurs in Appendix D 
(Sch. 1), Civil P. O„ Form 11, which 
gives the form of a preliminary decree 
for sale where the plaintiff isa sub or 
derivative mortgagee, conclusively estab- 
lishes the fact that it was contemplated 
that a sub-mortgagee should bring the 
property of the mortgagor to sale. It 
will be observed that the mortgagor is 
shown in the form as defendant No. 1 
and the original mortgagee as defendant 
No. 2. The preliminary decree is shown to 
be under O. XXXIV, r. 4, Givil P.O. The 
lower Oourts have therefore rightly decided 
that Ajudia Nath could bring the mort- 
gaged property to sale for recovery of the 
money due to him, The petition is dismiss- 
ed with costa. 
D. Petition dismissed. 

oe a IR 1938 Pesh. 73; 178 Ind. Cas, 344; 11 R 
e580, . J 


, OUDH CHIEF COURT 
Oriminal Revision Application No. 90 of 
1940 
July 17, 1940 
Taomas, O. J. 
MOHAMMAD AHMAD KHAN—Acouszp— 
APPLICANT 
VETSUS 

EMPEROR— COMPLAINANT— RESPONDENT 

Oriminal Procedure Code (Act V of 1898), 8. 435— 
Executive order passed by District Magistrate—No 
revision lies—Order held executive one. 

An executive order passed by a District Magis- 
trate is not revisable under s. 435, Criminal P, O. : 

Held, that the order passed by the District Magis- 
trate was purely an executive order for controlling 
the procession in village which he could pass as 
a District Magistrate. The order did not show that 
* any conditions or formalities which are required 
under s. 144, Criminal P. O., were observed .and, 
therefore, no revision lay. 

Or. R. App. against an order of the Sese 
sions Judge of Unao, dated, May 14, 1940. 

Mr. Iqbal Ali, for the Applicant. 


Judgment. —This is an application in 
revision against the order of the learned 
Sessions Judge of Unao dismissing the 
applicant’s application for revision, 

it appears that on August 1, 1939, Mr. B. 
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B. Singh, District Magistrate of Unao, 
passed an order in which he held that the 
Nauchandi alam procession at Neotni was 
an innovation and that as there were 
strained relations between the Shias and 
Sunnis of that place there was the danger 
of a breach of the peace and so the proces- 
sion should not be taken out. Subsequent 
to this order certain Shias approached the 
Govt. in order to get Mr. Singh's order 
reversed but the Govt. rejected the peti- 
tion. 

On December 22, 1939, Shias of Neotni 
again petitioned the Commissioner against’ 
Mr, Singh's order and the Commissioner 
asked Mr, Vernede, the present District 
Magistrate to look into the matter, Mr. Ver- 
nede invited both the parties and heard 
arguments. He came to the conclusion 
that Mr. Singh was led astray in his 
attempt to differentiate between Nauchandi 
alam and Nauchandi alamei-julus, The 
learned District Magistrate permitted the 
taking out of alam but laid down certain 
conditions in order to prevent any bréach 
ofthe peace. It is not necessary for me 
for the purposes of this application to qoute 
those conditions, ‘They are given in his 
judgment of May 6, 1940. 

The point for decision is whether this 
order of the learned District Magistrate is 
an order under s. 144 of the Criminal P. C. 
or an executive order, Ifitis an executive 
order, it is clear that it is not revisable 
under s. 435, Criminal P.O. , 

It was contended by the learned Counsel 
on behalf of the applicant that Mr. Singh’s 
order was under s. 144, Criminal P, C., and 
the order passed by Mr. Vernede was in 
continuation of that order and therefore his 
order must also be treated as an order under 
s. 144, Criminal P.O. This contention is 
not souod, The order under s. 144, Oriminal 
P.O., as a rule remains in force for two 
months, unless in case of danger to human 
life or a likelihood of a riot, the Local 
Govt. by notification in the official gazette 
otherwise directs. It is conceded by the 
learned Counsel that the order of Mr. Singh 
ceased to have any force after two months. 
I have carefully read the order of the pre- 
sent learned District Magistrate, and I have 
not the slightest doubt that it is purely 
an executive order for controlling the pro- 
cession in village Neotni which he cauld 
pass as a District Magistrate. The order 
of the learned District Magistrate does not 
show that any conditions or formalities 
which are required under s. 144, Criminal 
P. 0., were observed and therefore I am of 
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opinion that no revision against the order 
of the Jearned District Magistrate lies. 

I accordingly dismiss the application. 

B. Application dismissed. 


ee 


CALCUTTA HIGH COURT, 
Civil Rule No. 1079 of 1939 
December 6, 1939 

Nasim ALY anp Narsiné Rav, JJ. 

MADAN LAL JHUNJHUNWALLA— 
PRTITIONER 
” Versus 
H. H. Tas Nawab Sayed REZA ALIKHAN 

BAHADUR MUSTAID JUNG, RULER of 

RAMPUR STATE in U. P.— Opposite 

Party 

Civil Procedtre Code (Act V of 1908), ss. 86, 141— 
Applicability —S. 86, if applies to insolvency proceed- 
ings—Provinctal Insolvency Act (V of 1920), s. 5— 
Effect of, combined with s. 141, Civil Procedure Code— 
S. 141, ¿f applies to insolvency proceedings — Rule 
relating to protection of Ruling Princes,if rule of 
procedure—"Property’ ins. 86, includes public pro- 
perty only—Immunity arising under s. 86, if canbe 
watved—Provinctal Insolvency Act (V of 1920), as. 12, 
18, 75 (1), 19 — Ss. 17 and 18, whether convert insol- 
vency petition into plaint—Final order of adjudica- 
tion passed — Appeal against interlocutory decision 
on point of jurisdiction only — Oompetency of appeal 
under s. 75 (1)—Appeal from final order, if obligatory 
—Notice under s. 19 (2), whether legal process or 
exercise of jurisdiction so as to attract provisions of 
8. 86, Civil Procedure Code. 

Section 86, Civil P. C., in terms applies only to 
suits. The expression “suit” has not been defined in 
the Code. By s. 26, Civil P. CO., avery suit isto be 
instituted by the presentation of a plaintor in such 
other manner as may be prescribed. Excepting the 
presentation ofa plaint, no other mode of- instituting 
suits has yet been prescribed, A proceeding that 
does not commence with a plaint is-therefore not a 
suit. An insolvency proceeding is started not by 
the presentation of a plaint but by the presentation 
of a petition., For these reasons the provisions of 
8. 86 of the Code cannot be made applicable within 
-the meaning of s. 441 of the Oode to insolvency 
proceedings merely by reason of the fact that a 
Sovereign Prince or Ruling Chief is one of the 
creditors. {p. 663, col. 2; p, 672, col, 1.] 

(Case-law discussed.) 

Even by the combined operation of gs. 141, Civil 
P. O., and s. 5, Prov. Insol, Act, all the provisions 
of the Code relating to suits are not attracted to 
insolvency proceedings. The Insol, Act authorizes 
the Insolvency Court to give notice of the date of the 

_hearing of the insolvency petition to all creditors and 
debtors, irrespective of the question whether they are 
Sovereign Princes or Ruling Ohiefs, The rule relat- 
ing to the protection of Sovereign Princes and 
Ruling Chiefs from being sued as embodied ins. £6, 
Civil P. O., is not arule of procedure as contemplat- 
ed by s. 141 of the Code. [p. 669, col. 1.) 

Per Narsing Rau, J.—Section 86, Oivil P. O., is 
obviously a statutory adaptation to Indian conditions 
of certain well-known conventions of international 
law. When the local Court is faced with a case 
where such immunities come into question, it haa to 
decide whether inthe particular case the immunity 
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exists or not. One of the immunities regarded as 
well settled is that the foreign sovereign himself and 
his property are not tobe subjected to legal process 
by the Courts of the territorial sovereign. The im- 
munity in respect of property, is only in respect of 
the public property of the foreign State and does not 
extend to property not dedicated to public uses. 
Property in this context includes debts due to the 
State. 180Ind. Cas, 20 (2), Compania Naviera 
Vasoongado v. 8. S. Cristina (3) and Duff Develop. 
ment Co. v. Government of Kelantan (4), relied on. 
[p. 670, cols, 1 & 2.) _ 

Once it is held that the provisions of s. 86, Civil 
P. O , are properly applicable to proceedings other 
than suits no question of waiver by the foreign 
sovereign or other person entitled to the immunity 
can arise under the Indian law ; for the immunity 
arising under s. 86 of the Code is not waivable, 174 
Ind. Oaa, 551 (5), relied on. Tp. 670, col. 2.] 

The provisions of ss. 12 and 18, Prov. Insol. 
Act, do not convert an insolvency petition into a 
plaint. They simply make some specific provisions in 
the Oode relating to plaints applicable to insolvency 
petitions. [p. 668, col. 2.j 

Under s. 75 (1), Prov. Insol. Act, a person 
aggrieved by the preliminary decision _ on the 
point of jurisdiction has a right, to appeal against that 
decision even though the final order of adjudication 
may have been passed and is under no obligation to 
appeal only against the final order of adjudication. 
If he succeeds in his contention that the proceedings 
were without jurisdiction, the order of adjudication 
must necessarily become a nullity. M.C. Harman v. 
Oficial Receiver (1), relied on. (p. 669, col. 2.) 

In insolvency proceedings it cannot be said that 
the sovereign himself is directly subjected to any 
form of legal process, It is true that notice of the 
hearing of the petition is given to him under s, 19 
(2), Prov. Insol. Act, so that if he wishes to 
intervene, he can do so and appear at the hearing. 
If he does not wish to intervene, he is under no 
obligation to do so and the hearing proceeds. The 
mere issue of a notice of this kind can hardly be 
described as legal process. So as to the application 
of s. 86, Civil P.O ,to the insolvency proceedings, 
[p. 67], col. 1] aS 

O. Rule from an order of the District 
Judge, Burdwan, dated June 29, 1939, 

Messrs. Bankim Chandra Mookherjee and 
Mukti Pada Chatterjee, for the Petitioner. 

Messrs. S. M. Boseand Panna Lal Chat- 
terjee, for the Opposite Party, 

Nasim All, J.—On September I, 1938, 
the petitioner, hereinafter referred to as 
the debtor, tiled a petition in the Oourt of 
the Subordinate Judge at Asansol for being 
adjudicated insolvent under the provisions 
of the Prov, Insol. Act. In this petition 
the opposite party who is a Ruling Chief, 
hereinafter referred to as the creditor 
was Stated to be his only creditor to whom he 
was indebted to the extent of Rs. 90,102-2-10 
on account of a decree for rents and taxes 
in respect of certain houses in the town 
of Calcutta obtained by the opposite party 
against him on the original side of this 
Oourtin Suit No. 1632 of 1932. Notice of 
this insolvency petition was given to the 
creditor in the manner prescribed by rules 


. not taken. 
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made under the Prov Insol. Act. On No- 
vember 14, 1938, the creditor appeared 
and applied for time to file his objections. 
This application was allowed and the cre- 
ditor: was given time till December 5, 1938, 
to file his objections. The creditor how- 
ever did not do this on that date and the 
case was adjourned thrice in order to 
enable him to file his objections. On 
January 24,1939, the creditor filed his 
objections stating, inter alia, that the 
Court has no jurisdiction to try the pro- 
ceeding and that he was not made a 
party in the proper way. The Advocate 
for the creditor on that date asked the 
Subordinate Judge to try the issue of juris- 
diction first, The Subordinate Judge there- 
upon fixed February 7, 1939, for the hear- 
ing of this matter. On this last mentioned 
date he heard the parties and on Feb- 
ruary 9,came to the conclusion that the 
insolvency petition could not proceed as it 
was filed without the consent of the Gover- 
nor-General-in Council under s. 86 (1), 
Civil P.C.. On March 7, 1939, the debtor 
applied for review of this decision. Notice 
of this application was given to the cre- 
ditor. On April 25, 1939, the learned Sub- 
ordinate Judge came to the conclusion 
that the insolvency petition was maintain- 
able without the previous consent of the 
Governor General-in-Council and adjourned 
the case.to May 22, 1939, for hearing on 
the merits. On May 22,1939, the Subor- 
dinate Judge found that the debts of the 
debtor exceedéd Rs. 500 and that he was 
unable to pay his debts, He, accordingly, 
made the usual order of adjudication. On 
May 24, 1939, the creditor appealed to 
the District Judge of Burdwan against the 
decision of the Subordinate Judge dated 
April 25, 1939. He however did not ap- 
peal against the order of adjudication made 
on May 22, 1939, On June 29,1939, the 
District Judge allowed the appeal and 
dismissed the insolvency proceedings as he 
was of opinion that s.86 of the Code was 
a bar in view of the fact that the previous 
consent of the Crown representative was 
On July 14, 1939, the debtor 
obtained the present rule for revision of 
this order by this Oourt under s. 115 of 
the Oode. 

The reasons given by the learned Dis- 
trict Judge insupport of his decision are : 
(a) the insolvency petition isto be taken 
as a plaint in view of the provisions of as. 18, 
19 (2) and 5, Prov. Insol. Act: and (b) the 
prayer of the debtor for being adjudicated 
an insolvent amounts toa declaration that 
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the debtor was unable to pay his debts 
and that they would be extinguished after 
the declaration of such dividends as the 
Receiver declared. 

Section 86, Civil P. O., so far asit is. 
relevant for the purpose of the present rule, 
as amended by the Govt. of India (Adap- 
tation of Indian Laws) Order, 1937 is in 
these terms : 

“Any such Prince (Sovereign Frince) or Ohief 
(Ruling Ohief) and any ambassador or envoy of a 
foreign State may, in the case of the Ruling Chief 
of an Indian State with the consent of the Crown 
representative certified by the signature of the Politi- 
cal Secretary, and in any othtr case with the con- 
sent of the Central Govt., certified by the signature of 


„a Secretary to that Govt., but not without such con- 


sent, be sued in any competent Court.” 

This section in terms applies only to 
suits. The expression “‘suit’ has not been 
defined in the Code, By s.° 26, Civil P. O., 
every suit isto be instituted by the pre- 
sentation of a plaint or in such other man- 
ner a3 may be prescribed. Excepting the 
presentation of a plaint, no other mode of 
instituting suits has yet been prescribed. 
A proceeding that does not commence 
with a plaint is therefore not a suit, Au 
insolvency proceeding is started not by 
the presentation of a plaint but by the 
presentation of a petition, By s. 12, 
Prov, Insol. Act, every insolvency petition 
is to be in writing and is to be signed 
and verfied in the manner prescrib- 
ed by the Civil P. O., 1903, for signing 
and verifying plaints. Section 18 
of this Act provides that the procedure laid 
down in the Civil P. O., 1808, with respect 
to the admission of plaints, shall, so far as 
it is applicable, be followed in the case of 
insolvency petitions. These provisions, in my 
opinion do not convert an insolvency petition 
into a plaint. They simply make some specific 
provisions in the Oode*relating to plaints 
applicable to insolvency petitions. 

Section 19 (2), Prov. Insol. Act, simply 
speaks of ‘a notice of an order to 
the creditor and not of a summons on 
the defendant. By s. 5, ITnsol. Act, the 
Insolvency Court, subject to the provisions 
of that Act, is given the same powers and 
is required to follow the same procedure as 
it has and follows in the exercise of original 
civil jurisdiction. Section 141 of the Code 
lays down that the procedure provided in 
the Civil P. O.,in regard to suits shall be 
followed as far as it canbe made appli- 
cablé, in all proceedings in any Oourt of 
civil jurisdiction, If by the combined 
opertaion of the two last mentioned sections 
all the provisions of the Oode relating to 
to be attracted: to insolvency 
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proceedings, the provisions of the Insol. Act, 
making certaing specific provisions of the 
Code applicable to insolvency proceedings 
would be wholly redundant. The Insol. Act 
authorizes the Insolvency Court to give 
notice of the date of the hearing of the in- 
solvency petition to all creditors and debtors, 
irrespective of the question whether they are 
Sovereign Princes or Ruling Chiefs. The 
rule relating to the protection of Sovereign 
Princes and Ruling Chiefs from being sued 
as embodied in s. 86, Civil P. O., is not, in 
my opinion, a rule’ of procedure as contem- 
plated bys. 141 of the Gode. I accordingly 
make the rule absolute and set aside the 
order of the District Judge dated June 
29, 1939, The petitioner is entitled tə his 
costs, Hearihg fee, three gold mohurs. 

Narsing Rau, J.—The petitioner who 
has obtained this rule was adjudged an 
insolvent by the Subordinate Judge of 
Asansol on May 22, 1939 upon his own 
petition, the sole creditor mentioned in the 
petition being the opposite party, who is 
the Ruler of the State of Rampur, Before 
passing the final order of adjudication, the 
Subordinate Judge decided a preliminary 
point relating to jurisdiction. At first on 
February 9, 1939, he appears to have taken 
the view that the petition could not proceed 
without a certificate under s. 86, Civil. P. O. 
since the Ruler of Rampur was a Sovereign 
Prince or Ruling Ohief within the 
meaning of that section, Later, on 
April 25, 1939, the Subordinate Judge 
reviewed this decision and held that the 
petition could proceed without any certi- 
ficate. He accordingly proceeded with the 
hearjng of the petition and, as already 
stated, on May 22, 1939 made the order of 
adjudication. Two days later, ¿. e., on May 
24,1939, the Ruler preferred an appeal to 
the District Judge of Burdwan against the 
Subordinate Judge's order cf April 25, 1939, 
cn the point of jurisdiction. The District 
Judge allowed the appeal, holding that in 
the absence of a certificate under s. 86, 
Civil P. O., the Subordinate Judge had no 
jurisdiction. It is against this order of the 
District Judge that tke present rale is 
directed. 

A preliminary point which the Advocate 
for the petitioner has taken may first be 
disposed of. It will be seen that there has 
been Do appeal against the order of adjudi- 
cation itself; the Ruler of Rampur appealed 
only against the Subordinate Judge's 
decision on the point of jurisdiction, although 
at the time the appeal was preferred, the 
order of adjudication had already been 
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made. The limitation for appeal against 
the order of adjudication has already ex- 
pired and accordingly it is contended by 
that the 
order of adjudication has already become 
final and that in the circumstances, the 
decision of the Subordinate Judge on the 
preliminary issue of jurisdiction must 
necessarily stand. Counsel for the Ruler 
contends on the other hand that under s. 75 
(1), Prov. Insol. Act, Central Act V 
of 1920 he has a right, as a person aggriev- 
ed by the decision on the point of jurisdic- 
tion, to appeal against that decision and 
was under no obligation to appeal only 
againat the final order of adjudication. He 
argues thatif he succeeds in his contention 
that the proceedings were without jurisdic- 
tion, ‘the order of. adjudication must 
necessarily become a nullity. 

I think this contention is correct, The 
relevant portion of s. 75 (i) of the Act 
provides that any creditor aggrieved by 
a decision come toin the exercise of insol- 
Vvency jurisdiction by a Oourt subordinate 
toa District Oourt may appeal to the Dise- 
trict Court. Now, whatever may be the 
position under this section in regard to 
interlocutory decisions in general, it seems 
to me that in regard to a decision on 80 
fundamental an issue a8 that of jurisdiction 
it does not confer a right of appeal, 
Speaking generally and not with reference 
to this particular case, there is no reason 
why a party should be compelled to wait for 
the proceedings to terminate in a final order 
if he can show at an early stage that they 
are without jurisdiction and thereby put an 
immediate end tothem. In this particular 
case it so happens that the Subordinate 
Judge had made the order of adjudication 
two days before the creditor appealed to 
the District Judge on the question of juris- 
diction, but if the right to appeal on the 
question of jurisdiction exists, as I have en- 
deavoured to show that it does exist, the 
fact that the final order had already been 
made does not take it away. Ina recent 
case before the House of Lords, M.C.Har-. 
man v. Official Receiver (1), it appears to 
have been unanimously held that ifan order 
was without jurisdiction and, therefore, a 
complete nullity, the Appellate Court had 
no jurisdiction to deal with it. In view of 
this pronouncement, an appellant who 
seeks to attack an order on the ground of 
want of jurisdiction may well prefer, when- 
ever possible, not to attack the order itself, 


Se Pag: A O 245; 103 L J Oh. 158; 1934 B&CR 
25; 150 L T 501; 788 J 192; 50T LR 238. 
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but rather to attack the antecedent 
decision on the question of juris- 
diction. In the present case such a course 
4) made possible by the language ofs, 75 
(1). 

I now pass on the other questions raised. 
The main question for consideration is 
whether s. 86, Civil P. O., operates as a bar 
to the insolvency proceedings initiated by 
the petitioner's petition. Section 86 of the 
Code, so far as it is relevant for our present 
purposes, provides that any Ruling Chief 
of an Indian State may with the consent 
of the Orown representative, but not withe 
out such consent, be sued in any competent 
Court, The word used ia the section is 
“gued.” In the present case there has been 
no “suit” strictly so called, but itis con- 
tended on behalf of the Ruler that s, 141 
of the Code makes the same rule applic- 
able to proceedings other than suits and 
therefore to insolvency proceedings, This 
section states that the procedure provided 
in the Code in regard to suits shall be fol» 
lowed, as far as it can be made applicable, 
in all proceedings in any Oourt of civil 
jurisdiction. I shall assume for the moment 
that directly by virtue of its own terms, or 
indirectly by virtue of s, 5 (1), Prov. Insol, 
Act, s. 141 of the Oode governs insolvency 
proceedings. The question nevertheless 
arises whether the provisions of s. 86, which 
as already stated apply in terms only to 
suits, can properly be made applicable to 
insolvency proceedings of the kind with 
which the present rule is concerned. To 
answer this question, it is necessary to cone 
sider the raison d'etre of s. 86 of the Code. 
That section is obviously statutory adapta- 
tion to Indian conditions of certain well- 
known conventions of international law. 
The exact nature of these conventions has 
been authoritatively described in a recent 
case before the Privy Council, Chung Chi 
Cheung v. The King (2). That case was 
concerned with the immunities of foreign 
ships, but their Lordships have incidentally 
discussed the whole doctrine of ex-terri- 
toriality. The view which they have ac- 
cepted is that in accordance with the con- 
ventions of international law, the territorial 
sovereign of every State grants to foreign 
sovereigns certain immunities, Some of 
them are well settled ; others are uncertain. 
When the local Court is faced with a case 
where such immunities come into question, 
it has to decide whether in the particular 

(2) (1939) A O 160; 180 Ind. Cas. 20; A I R 1939 PO 
(e O) R P O 151; 40 Or. L J 291; (1939) M W N 233 
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case the immunity exists or not. One of 
the immunities regarded as well settled is 
that thə foreign sovereign himself and his 
property are not tobe subjected to legal 
processs by the Courts of the territorial 
sovereign. P 

The immunity in regard to property re- 
ferred to in the foregoing summary has to 
be understood in the light of the House of 
Lords’ decision in Compania Naviera 
Vasoongado v. S. S. Cristina (3). It would 
appear from the observations made in that 
case that the immunity {n respect of pro- 
perty, so far asit can be regarded as well 
settled, is only in respect of the public 
property of the foreign State and does not 
extend to property not dedicated to public. 
uses : see, in particular, Lord ‘Maugham's 
observations at pp. 519, 520*. Property in 
this context would seem to include debts 
due to the State, Duff Development Co, v. 
Government of Kelantan (4), at p. 799, 
where a garnishee order attaching a debt 
due to the Govt. of Kelantan from the 
Crown Agents for the Colonies was set aside 
by the Oourt of Appeal, These are the 
general principles which have to be borne 
in mind in considering how far the provi- 
sions of s, 86, Oivil P, O., can be made 
applicable to proceedings other than suits. 
Once it is held that they are properly appli- 
cable no question of waiver by the foreign 
sovereign or other person entitled to the 
immunity can arise under the Indian law; 
for, according to the Privy Council decision 
in Gaekwar Baroda State Railway v. Hafiz 
Habib-ul-Huq (5), the immunity arising 
under s. 86 of the Code is not waivable. 
Now it may well be that there are proceed- 
ings other than ordinary suits to which the 
provisions of s.86 of thee Code ought to be 
applied, e. g. divorce proceedings in which 
it is sought to make a Ruling Ohief a co» 
respondent, as in Statham v. Statham (6). 
Indeed divorce procsedings, though com- 
menced by a “petition” and not by a 
“plaint,” are often referred to as suits, 
though not ordinary gui's: cf. ss. 45 to 49, 
Divorce Act, 1869, But our attention has 

(3) (1938) A O 485; 107 L J P 1; 159 L T 394; 828 J 
253; 54 T LR 512; 60 Ll L Rep. 147. 

(4) (1924) A O 797 (799); 93 L J Oh; 343; 131 L T 
676; 68 S J 559; 40 T L R 5€6, 

(5;65 I A 182; 174 Ind. Oas, 551; AIR1938 POC 
165; I L R (1938) All. 601; 32 8S L R531; 10R PO 
262; 19380 W N 521; 1933A L R 352; 19330 LR 
218; (1938) A `L J 488; 47 L W 753; (1938) M W N 
482; 4 B R 521; 670 L J 254; 19 P L T 689; 40 Bom, 
L R 11L(P 0}. 

(6) (1912) L R P 92; 81 L J P 33; 105 L T 991; 28 T 
L & 180, 
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not been called to any case where it has 
been held that the immunity of a foreign 
sovereign extends to bar insolvency proceed- 
ings initiated by a petitioning debtor, 
merely on the ground that the foreign 
sovereign is amongst the creditors. 

One of the rules enunciated by Dicey in 
his Conflict of Laws is that the Oourt has, 
on a bankruptey petition presented by a 
debtor alleging that the debtor is unable 
to pay his debts, jurisdiction to adjudge the 
debtor bankrupt. The rule is deliberately 
stated without any qualification and amongst 
the illustrations to the rule is mentioned a 
hypothetical case where an Englishman 
domiciled in England incurs debts in France 
and presents in England a petition alleging 
that he is unable to pay his debts. In 
such a case, it is said, the Court has juris- 
diction to adjudge the debtor a bankrupt. 
In other words, the fact that the creditor 
is outside the jurisdiction of the Insolvency 
Court is not regarded as a bar to an 
adjudication order. It appears to follow by 
analogy that an order of adjudication is 
not incompetent merely because one of the 
creditors is a foreign sovereign not amenable 
to the jurisdiction of the Court. It may be 
observed that Dicey rests his illustration 
to the rule upon ss, 3 and 6 of the English 
Bankruptcy Act, sections which are closely 
analogous to s.7, Prov. Insol. Act, in Jadia, 
so that the statutory position in this regard 
in both countries is substantially the same. 
In such proceedings it cannot be said that 
the sovereign himself is directly subjected 
to any form of legal process. It is true 
that notice of the hearing of the petition 
is given to himvide s,19(2), Prov. Insol. 
Act, so that if he wishes to intervene, he can 
do so and appear at the hearing. If he 
does not wish to intervene, he is under no 
obligation to do so and the hearing proceeds. 
The mere issue of a notice of this kind 
can hardly be described as legal process. 
In Boger v. Boger (7), which was decided at 
a time when it was considered thata foreign 
cc-respondent, resident and domiciled 
abroad, was not subject to the jurisdiction 
of the Divorce Oourt (unless he consented), 
the Court nevertheless directed that notice 
of the proceedings should be given to bhim 
so that he might come in if he so desired. 
The implication is that the mere giving of 
a notice or intimation is not the same thing 
as exercising jurisdiction or subjecting to 
legal process, 

It does not appear from the materials 


(7) (1908) L R P 300; 77 LJP 151; 99 L T 88l; 24 
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before us that the debt involved in the 
insolvency proceedings was the public pro- 
perty of the State of Rampur. All that 
appears is that the debt was due upon a 
Compromise decree in a suit for rent and 
taxes in respect of certain premises in Oale 
cutta leased out by the Ruler of Rampur 
to the debtor. It is true that in the Privy 
Council case of the Advocate-General of 
Bombay v. Amerchund (8), it was held that 
no distinction could be drawn between the 
public and the private property of an 
absolute Sovereign like the Peshwa: see the 
footnotes at pp. 329, 330, in Elphinstone v. 
Bedreechund (9). Bat this view appears to 
have been modified in a subsequent Privy 
Council case, Secretary of State v. Kama- 
chee Boye Sahaba (10), at p. 83 where it 
was said that it was very probable that 
such a distinction existed, the private proe 
perty of the Ruler going to his heirs under 
his personal law and the public to the 
succeeding Ruler. 

It may however be argued that though 
neither the Ruler nor any public property 
of his State is directly subjected to legal 
process in these insolvency proceedings, 
nevertheless there is an indirect attack 
upon his personal immunity, inasmuch as 
their effect is that (a) upon the order of 
adjudication, all the creditors are required 
to tender proof of their respective debts and 
(b) upon the order of discharge, the iasol- 
vent is released from all debts provable 
under the insolvency law, subject to certain 
exceptions which are not relevant here: 
see ss. 33 and 44, Prov. Insol. Act. The 
necessary result, in a case where a 
foreign sovereign is amongst the creditors, 
is indirectly to subject him to legal process 
on pain of the debt being extinguished. 
The Oourt in fact says to the creditor 
“You must appear and prove your debt or 
else lose it.” The effect of such a proceed- ` 
ing, it may be said on the analogy of the 
observations in The Parlement Belge (11) 
at p. 219, is to call upon the foreign 
sovereign either to sacrifice his property 
or his independence; and to place him in 
that position is virtually a breach of his 
personal immunity from jurisdiction. 

Such an argument however if accepted 
would have the result of extending the 
foreign sovereiga's immunity not only to 

183031 Knapp P O 329n. 

to, (1830) 1 Knapp P O 316. 
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the public property of the State but to all 
his property an extension for which, as I 
have already stated, there is no sufficient 
warrant in authority. Moreover, the argu- 
ment appears to lose sight of the fact tbat 
the so-called sacrifice demanded in insol- 
vency proceedings is not of the debt itself 
but rather of the right to recover it by 
action after the insolvent is discharged. 
This is aright which if it were alive could 
only be exercised by the creditor himself 
invoking the jurisdiction of the Courts and 
thereby submitting to that jurisdiction, 
Therefore in calling upon a foreign 
sovereign to prove his debt in an insolvency 
proceeding, the Court in effect says to him 


“If you wish to invoke the jurisdiction of _ 


the Courts at all, do so now and prove 
your debt. You will not be able to invoke 
that jurisdiction after the debtor has been 
discharged.” There is therefore no “sacrifice 
of independence” demanded. 

The case is akin to the class of cases 
where a Oourt, being called upon to dis- 
tribute a fund in which a foreign sovereign 
or State may have an interest thinks it 
expendient and proper, in order to a due 
distribution of the fund, to make that 
sovereign or State a party. Such a proce- 
dure is not regarded as a breach of the 
sovereign’s immunity: Duke of Branswick 
v. King of Hanover (12) at p. 39. Proceed- 
ings for the winding up of a company 
in which a foreign (Govt. is interested 
furnish another analogy, Such proceed- 
ings are not considered a breach of 
immunity: In re Russian Bank for 
Foreign Trade (13) at p. 769. 

For these reasons I am of opinion that 
the provisions of s. 86 of the Code cannot 
be made applicable within the meaning of 
gs. 141 of the Code to insolvency proceed- 
ings merely by reason of the fact that a 
' Sovereign Prince or Ruling Chief is one of 
the creditors, The next question that arises 
is as to the effect of s. 5 (1), Prov. Insol. 
Act, which provides that the Oourt in 
regard to proceedings under the Act shall 
_ have the same powers and shall follow the 

same procedure as it has and follows in 
the exercise of original civil Jurisdiction. 
It is argued on behalf of the Kuler in this 
case that since in a suit against the Ruler 
the Court has no power to proceed in the 
absence of the certificate mentioned in 
s. 86 of the Code, the Oourt’s powers in 


(12) (1844) 6 Beav 1 (39). 
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insolvency procesdings are similarly limit- 
ed. ,Butas has just been pointed out, the 
Oourt’s power in the exercise of original 
civil jurisdiction are not always subject to 
s. 86 of the Oode they are so subject in 
the case of suits, by the terms of s, 86 
itself; but not in the case of proceddings 
other than suits unless the provisions 
of s. £6 can be made applicable thereto. 
It has already been pointed out that the’ 
provisions of s. 86 of the Oode canno 
properly be made applicable to insolvency 
proceedings initiated bya petitioning deb- 
tor. This argument also therefore fails 
and the rule must accorditigly be made 
absolute with costs. 

D. Rule made absolute. 





LAHORE HIGH COURT. 
Criminal Appeal No. 960 of 1938 
December 2, 1938 


Din Mosammap, J. i 


BAHADARI AND aNoTtHgR—Conviots ' 
—APPELLANTS 
versus 
EMPEROR—Resronpents 

Criminal trial — Evidence — Identtfication—Sus- 
picion on conduct of Police — Penal Code (Act XLV 
of 1860), sa. 460, 302—Person causing death at time of 
committing lurking house-trespass by right—He does 
not escape being tried under s. 3020r 8, 304. 

Where the manner jn which the identification 
parades were held throws a lot of suspicion on the 
conduct of the Police the evidence of the identifica. 
tion of the accused persons by the prosecution wit- 
nesses is not entitled to any weight in determining 
their guilt. 

Section 460, I. P. O, does not provide for an 
offence but merely lays downa principle of construc- 
tive liability. Ifa person causes the death of another 
at the time of committiug lurking house-trespass by 
night or house-breaking by night, it does not mean 
that he escapes being tried winder s. 302 or s. 304, 
I. P. O., as the case may be, and that he can only be 
tried under s. 480, I. P.O. 

Or. A. from an order of the Magistrate, 
First Class, Gujranwala, dated August 30, 
1938. 

Mr. Ram Lal Anand II, for the Appel- 
lants. 

Mr, Mohammad Monir, Assistant to the 
Advocate-General, for the Crown. 


Judgment.—The appellants, Bahadari 
and Shahabu, were convicted under s. 460, 
I. P. O. and each sentenced to seven years’ 
rigorous imprisonment. The case for the 
prosecution is that on the nightof April 1, 
1938, the appellants accompanied by one 
or two other persons went to the Mehtian- 
wala well and started opening a hole into 
one ofthe walls of the cattle enclosure, 


4 
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They were detected by one Mohammad Din 
and he woke up some of his companions 
who were sleeping there. Of these, Khushi 
Mohammad pursued the culprits but was 
seriously injured. The culprits after injure 
ing Khushi Mohammad came back to the 
catthe enclosure and removed four bullocks. 
They then went straight to the dera of 
one Lal which is situated at a distance 
of @ mile and a half from the place of 
occurrence. Bahadari anc a Sikh left 
shortly after but Shahabu and another 


-Sikh spent the whole day there and left with 


uy- 


the bullocks in thé evening. Both Bahadari 
and Shahabu, when examined under s. 342, 
Criminal P, C., denied the commission of 
the offence and while Bahadari attributed 
the case to the enmity that Lal bore him, 
Shahabu stdted that he did not know..why 
he was being implicated in the case. 

I have gone through the record very 
carefully and have come to the conclusion 
that this conviction cannot be sustained, 
The case for the prosecution as regards 
the incidents at the well is based mainly 
on the statements of Mobammad Din, 
Ahmad Din and. Allah Ditta who are said 
to have witnessed the occurrence, and in 
respect of the accused’s presence at the 
dera of Lal, on the statements of Lal, Imam 
Din Mirza, Nawab and Haji. Mohammad 
Din, could not identify any of the culprits. 
Aliah Ditta did not identify Bahadari but 
identified Shahabu only on May 26, 1938, 
prior to which at least two identification 
parades in relation to Shahabu had been 
organized. An identification heid in such 
Circumstances is not entitled to any weight 
whatsoever, Ahmad Din no doubt identis 
fied Bahadari and later on May 26, identi- 
fied Shahabu too but his identification of 
Shahabu is also mot of muck value for 
the same reason as has been stated in the 
case of Allah Ditta and his identification of 
Bahadari becomes of no importance in view 
of the other circumstances disclosed in the 
case, It may also be remarked that Shahabu 
bore small pox marks and it was there- 
fore not difficult to pick him out in the 
circumstances mentioned above. It isfur- 
ther significant that, in the first place, out 
of the persons who were present at the 
well, Hussain, Sardara and Lal were not 
produced and secondly, although both 
Ahmad Din and Allah Ditta had in their 
statements made to the Police at the earliest 
possible opportunity (marked Exs. D/B and 
D/O respectively) clearly stated that Khushi 
Mohammad named Mauluand Lalas his 
assailants and pointed towards the east, at 
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the, trial they denied having made any 
such statement at all. It may be noted 
that -the dera of Lal P. W. is situated 
towards the east ofthe well. Further, als 
though it had been definitely averred by 
Mohammad Din who made the first infor- 
Mation report that the number of the cul- 
prits was three, all these witnesses raised 
it to four and both these modifications 
appear to have been intentionally intro- 
duced. 

The statements of Lal, Imam Din, Mirza, 
Haji and Nawab also are entitled to no 
credence whatsoever. Lal and his cousin 
Maulu were the persons implicated by 
Khushi Mohammad in his dying declaration. 
Imam Din is a servant of Lal, Haji is 
his kamin snd Mirza and Nawab are his 
nephews, Considering that Maulu is a 
lambardar and that Lal is his first cousin, 
it is not strange that their servants and 
relatives had come forward to extricate Lal 
out of the a position in which he 
had been placed;~for Lal to have shifted 
his burden on to the shoulders of Bahadari 
was an easy affair. [t is admitted that he 
had suspected Bahadari of the theft of his 
buffaloes one and a quarter year ago and 
he would have had no tender corner for 
him. Lal has himself admitted that he 
remained with the Police for three days and 
Imam Din has stated that Lal went to the 
Police Station with Rs, 25 and that it wag 
only after two days that a Head Constable 
was brought by him and their statementg 
were recorded, 

The manner in which the identification 
parades were arranged in this case cannot 
but bestrongly condemned, Bahadari was 
arrested on April 22 and was produced for 
identification on the 25th but itis strange 
that on that day only Mohammad Din, 
Ahmad Din and Nawab were required to 
identify him ; ot these, Mohammad Din and. 
Nawab failed to identify him and Ahmad 
Din alone picked him out correctly. Later, 
on May 7, another identification parade 
was arranged and on that day Imam Din 
alone from among the members of the 
dera of Lal was required to identify Baha- . 
dari. He correctly identified him but Bahas 
dari pointed out to the Magistrate at once 
that Imam Din knew him already and the 
Magistrate recorded a note to this effect in 
his memorandum of identification, On May 
19, after Shahabu had been arrested he 
alone was put up for identification and from 
among the witmesses, seven persons were 
required to identify him and neither Ahmad 
Din nor Allah Ditta was included among 
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them. On May 24, one Sohan Singh, tracker, 
was asked to identify the tracks of Shakabu 
and it was only two days later that Ahmad 
Din was called upon to identify Shahabu 
and Allah Ditta to identify both Shahabu 
and Bahadari. From the meméranda of the 
identification parades it does not appear 
whether Haji, Mirza or Lal was ever re- 
quired to identify Bahadari. It 1s also not 
clear why identification was carried out 
piecemeal. On April 25, when the first 
identification parade was held Bahadari had 
been in custody for at leastthree days and 
if Mohammad Din, Ahmad Din and Nawab 
could be taken tothe jail for his identifi- 
cation, surely the other witnesses could also 
have beentaken for the same purpose on 
that occasion, 

It is again inexplicable why on May 7, 
Imam Din alone was taken to jail for the 
identification of Bahadari from among the 
remaining witnesses. It is again mysteri- 
ous that on May 19, while witnesses had 
been taken to the jail at Gujranwala for the 
identification of Shahbabu, those of them 
who had not been called-tipon to identify 
Bahadari were not even on that date re» 
quired to do so. Later, even on May 26, 
when Ahmad Din was asked to identify 
Shahabu two memoranda were prepared, 
one relating to Ahmad Din and the other 
to Allah Ditta who was required to identify 
both Shahabu and Bahadarion the same 
day but at a different time, The manner in 
which the identification parades were held 
throws a lot of suspicion on the conduct of 
the Police and consequently the evidence of 
the identification of the accused persons by 
the prosecution witnesses is not entitled to 
any weight in determining their guilt. No 
stolen bullocks have been recovered and 
there is thus no definite evidence on the 
record to connect the appellants with the 
offence. The only basis of their conviction 
is afforded by the oral statements made by 
the prosecution witnesses and, as I have 
indicated above, they cannot be implicitly 
relied upon. On the grounds stated above 
I give the benefit of the doubt to the appel- 
‘lants and acquit them. 

-- Before I conclude, I may remark that on 
the facts stated, the Magistrate had no juris- 
diction to try this case and had I been con- 
vinced that there was a prima facie case 
against the appellants, I would have been 
compelled to reverse both the finding and 
senience ofthe appellants and order them 
to be committed for trial. Section 460, 
does not provide for an offence but mere- 
ly’ lays down a principle of constructive 
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liability. - If a person causes the death of 
another at the time of committing lurking 
house-trespass by night or house-breaking 
by night, it does not mean that he escapes 
being tried under s. 302 or s. 304, I. P. O., 
as the case may be, and that he can be 
tried under s. 460, I. P. O, If this werg so, 
accused persons would escape capital 
punishment by pleading that they come 
mitted murder. when they were committing 
house-trespass or house-breaking and that ` 
they consequently could not be tried under 
s.302 or s. 304, I. P. O. The Magistrate 
should have seen atthe time of framing 
the charge against the accused persons as 
to what offence was committed by them on 
the allegations made by the prosecution. 
Failing him, it was the duty of the prose- 
cuting agency to advice him as to the pro- 
per section under which the accused should 
be charged and as tothe proper procedure 
to be adopted by him. Death having been 
caused in the circumstances alleged in this 
case, it was the duty of the Magistrate to 
have committed the accused for trial to the 
Court of Session, for that Court alone was 
competent totry an offence of the nature 
disclosed against the appellants. 
D. . Order accordingly. 





RANGOON HIGH COURT 
First Appeal No. 50 of 1939 
January 4, 1940 
Mya BU AND MOSELY, Jd. 

U MAUNG MAUNG anp OTHERS— 
APPELLANTS 

versus 
MA TIN—Rgsponpent 

Burmese Buddhist Law—Orasa daughter — Vested 
interest—Mother predeceasing, father—Father not 
remarrytng—Orasa daughter, if entitled to quarter 
share in paternal estate. 

Under the Buddhist Law of inheritance an eldest 
born daughter having allthe qualities ofan orasa 
chlid, has no right whatever of claiming a quarter 
share from herfather when her mother had pre- 
deceased her. She can have such a right against her 
mother if her father dies before her mother. The only 
circumstance under which she asthe orasa daughter 
might acquire a vested interest in the parental 
ae would be ifher father remarries before her 

eath, 

F. A. against the decree of the District 
Court, Thayetmyo, in Oivil Suit No. 1 
of 1938. 

Mr. Eunoose, for the Appellants. 

Mr. U. Tun Aung, for the Respondents. 

Mya Bu, J.—This appeal has arisen out 
of a suit for the setting aside of a compro- 
mise mortgage decree passed in favour of 
the present appellants in Civil Suit No. 8 
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‘Of 1933 of the District Court of Magwe. 
‘The mortgage in that suit was executed by 
Daw Tha Dun in 1926, but before the filing 
of the suit by the present appellants, Daw 
Tha Dun has died. Therefore, the defen- 
dants to the suit were the respondent Ma 
Tin (who had then become insane), and 
other children of Daw Tha Dun. as well as 
Maung Tin Hlaing, an adopted son of a 
daughter of Daw Tha Dun who had pre- 
deceased Daw Tha Dun, Allthe preperties 
over which a mortgage decree was claimed 
were situated in Magwe District. At the 
time of the suit Maung Tin Hlaing was a 
minor, and he was therefore represented in 
that suit by a guardian ad litem. Ma Tin, 
having then become insance, was represente 
ed by her husband as guardian ad litem. 
In March 1935, a petition of compromise 
was filed, signed by the other defendants 
and by the guardian ad litem of Maung Tin 
Hlaing and Ma Tin, as well as by their 
Advocates and by the Advocate of the plain- 
tiffs, setting out the terms of the com- 
promise. According to these terms, the 
decretal amount was to be payable in easy 
instalments, and the amount of the claim 
in the suit was reduced, Along with this 
petition, applications were filed by the 
respective guardians ad litem of Maung Tin 
Hlaing and Ma Tin for permission to joinin 
the compromise. On these petitions the learns 
ed District Judge of Mag we passed an order 
stating that, having heard the respective 
Advocates and received their assurance that 
the terms of the compromise were for the 
benefit of the minor and of the lunatic, 
and having himself been satisfied that it 
was for the benefit of the minor and 
of the lunatic, he granted leave 
to the respective guardians ad litem to 
enter into the compromise in accordance 
with the terms set out in the compromise 
petition. As a result, a preliminary mort- 
gage decree was passed in favour of the 
present appellants, and against all the 
defendants in that suit. In June 1936, U 
San Mya, the husband of Ma Tin who had 
by that time been appointed the manager 
of Ma Tin’s e state, appled for permission 
to transfer Ma Tin’s share in certain of the 
mortgaged properties to the appellants in 
part satisfaction of the mortgage decree, 
Leave was granted by the learned District 
Judge of Magwe after duly declariag that 
the transfer was for Ma Tin's benefit (see 
Civil Miscellaneous No. 9 of 1936 of the 
District Oourt of Magwe) But in 1938 
Maung Tin Hlaing and Ma Tin filed the 
suit ‘from which this appeal has arisen, 
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claiming that by reason of their incapacity 
at the time of the suit and of the com- 
promise, the mortgage decree was null and 
void, and, praying that the decree may be 
set aside. 


This suit was orininally filed in the Dise 
trict Court of Magwe, but it was transferred 
under the decree of this Court to the Dig- 
trict Court of Thayetmyo, on the represen- 
tation of the learned District Judge of 
Magwe. It is common ground that Ma Tin 
was the eldest child of U Paw Tha and 
Daw Tha Dun, that U Paw Tha predeceased 
Daw Tha Dan by many years, and that the 
mortgage in favour of the appellants was 
executed by Daw Tha Dun after the death 
of U Paw Tha and after Ma Tin had attain» 
ed her majority and had been married. In 
these circumstances, it was contended on 
behalf of Ma Tio that the compromise in 
tine mortgage suit was not for her banefit 
inasmuch as her vested interest as the 
orasa daughter in the properties mortgaged 
suffered thereby. This contention was ace 
cepted by the learned District Judge of 
Thayetmyo, who therefore came to the cone 
clusion that the learned District Judge of 
Magwe, who had given leave to the guar- 
dian adlitem to enter into the compromise, 
had omitted to have due consideration to 
the circumstances of the case with a view 
to ascertaining whether the compromise 
was for the benefit ef Ma Tin. It appears 
that the learned District Judge of Thayet- 
myo was misled by the statement of the 
learned Advocate appearing for the appel- 
lants in that Court that as the orasa child 
Ma Ti» had a vested interest in thə estate 
of Daw Tha Dun. This view is entirely 
fallacious. There are several senses in 
which the term ‘‘orasa” ig employed: one 
which is of the greatest importance ig that 
which denotes the child who acquires a 
vested interest to the extent of one-fourth 
of the parental estate on the death of the 
parent of the same sex; next, that which 
denotes the eldest son, or daughter who, 
after the death of one parent of either gex 
and on the re-marriage of the surviving . 
parent, has a claim to a quarter share in 
the parental estate, in which event it is not 
only such child, but a younger child or 
younger children (Kanita), have a claim to 
another one quarter share; and the third, 
that which denotes the eldest son or 
daughter, predeceasing one or both of the 
parents but leaving children who are 
entitled to an equal share with their uncles 
and aunts in the estate of their grand- 
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Parents, in spite of the fact that they are 
out of time grandchildren. 


Tn this case even granting that Ma Tin 
was the eldest bern child of U Paw Tha 
and Daw Tha Dun, and assuming that she 
had all the qualities of an orasa child, sha 
had no right whatever of claiming a quarter 
share from Daw Tha Dun by reason of U 
Paw That’s death. She would have had 
such a right against U Paw Tha if Daw Tha 
Dun had died before, UPawTha. The only 
circumstance under which she as the orasa 
daughter might have acquired a vested 
interest in the parental estate would be if 
Daw Tha Dun re-married before her death. 
In the present case it is common ground that 
Daw Tha Dun did not remarry, and any 
right of inheritance which Ma Tin would 
acquire must arise only on the death of 
Daw Tha Dun, and that in equal shares 
with the other children of Daw Tha Dun, 
In this case what interest she had in the 
mortgaged properties was her share in the 
equity of redemption only and nothing else. 
She and all other children, as well as ths 
grandchild, Maung Tin MHlaing, were sued 
as legal representatives of Daw Tha Dun. 
The whole burden of the mortgage debt 
would fall cn the mortgaged properties, and 
if they were not sufficient to satisfy the 
mortgage debt and the costs in the suit, 
then for the balance the burden will be 
thrown on such other property as Daw Tha 
Dun might have left. As soon as it is borne 
in mind that Ma Tin had no vested right 
in the properties during the life of Daw 
Tha Dun, the ground for objecting tothe 
compromise decree is eradicated, and the 
conclusion arrived at by the learned District 
Judge of Magvwe ihat the compromise was 
for ihe benefit of Ma Tin cannot be assailed. 
As this is the only ground on which the 
learned District Judge of Thayetmyso re- 
fused to accept the conclusion of the learn- 
ed District Judge cf Magwe, it becomes 
obvicus thatthe reason for cancelling the 
compromise decree, so far as Ma Tin is con- 
cerned, is unavailable. As regards Maung 
-Tin Hlaing, the learned District Judge finds 
that ke had no case, because he was pre- 
pared to kold with the District Judge of 
Magwe that the compromise was for the 
benefit of Maung Tin Hlaing. For these 
reasons Appeal No. £0 is allowed with costs, 
and the judgment and decree of the Dis» 
trict Court of Thayetmyo in Civil Suit 
No. 1 of 1938 are set aside; the suit stands 
dismissed with ccstsin favour of the appel- 
lants, who were the only contesting defen- 
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dants : Advocate’s fee ten gold mohurs. 


Mosely, J.—I agree. 
D, Appeal allowed. 


LAHORE HIGH COURT ° 
Second Appeal No. 243 cf 1939 
December 4, 1939 
DALIP SINGH, J. 
MUNSHI—Deirenpant— APPELLANT 
versus 
BHAGAT SINGH—PLAINTIRF AND OTHERS 
—DgrenDANTs— RESPONDENTS 

Second appeal—Lower Appellate Court misreading 
evidence and holding that admission had been made 
whereas no such admission had been made~—Second 
appeal lies — Civil Procedure Code (Act V of 1908), 
8. 100—Document which is not one of title miscon- 
strued—No second appeal lies—Findirg of fact. 

Misconstruction of certain historical materials 
would not bea ground fora second appeal. But if 
it is a question of misreading of evidence and holde. 
ing that an admission has been made, whereas as & 
matter of fact no such admission had been made, in 
other words ifthe plaintiff had stated a certain fact 
and the defendant had controverted it and the lower 
Appellate Court under some misapprehension had 
held that the defendant in his evidence had admitted 
the said fact, though as a matter of fact the defen- 
dant had made no such admission, it cannot be held 
that in such circumstances no second appeal would 
lie. 

Obiter.—Even ifthe lower Appellate Court has 
misconstrued a document which is not a document of 
title no second appealcan be based onthis miscon- 
struction. 

The question whether the plaintiff in a pre-emption 
suit is collaterally related to the vendor or not, is one 


of fact. 

S. A. from the decree of the District 
Judge, Hoshiarpur, dated January 7, 1939. 
Mr. D. N. Aggarwal, for the Appellant. 

Messrs. Achhru Ram and Chandra Gupta, 


for the Respondent (Plaintiff.) 


Judgment.—The plaintiff in this case 
sued to pre-empt a certaim sale of property 
on the ground of being a proprietor in the 
patti and the village in which the land in 
dispute is situate and secondly on the 
ground of being a collateral of the vendor, 
The trial Court held that he had no supe: 
rior right by virtue of being a proprietor 
in the patti or the village as the vendee 
was also at the time of the sult a proprietor 
in the patti or the village, as the case might 
be, and that the plaintiff had failed to 
prove that he was any collateral of the 
vendor and the pedigree-table propounded 
by him to prove the said relationship was. 
not proved, The Court therefore dismissed 
the suit with costs. 

In appeal the learned District Judge: 
agreed with the trial Court in all its find- 
ings and held that the pedigree-table 
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propounded by the plaintiff was not proved; 
but lastly decided on the strength of the 
kaifiat deh, Ex. P-9, prepared in the settle. 
ment of 1884, that all the proprietors hold- 
ing land in this village were descendants 
ofthe original founder of the villags, one 
Bharo. Construing this kaifiat deh the 
learned District Judge appears to have 
considered that it was made by all the 
proprietors of the village and as it was 
stated that the proprietors of Kalal qium 
were descended from Bharo, therefore as 
the predecessor-in-interest of the present 
plaintiff was a proprietor at the time 
when the statement was made, he too 
was a descendant of Bharo and therefore 
was a collateral of the vendor and hence 
had a superfor right of pre-emption to the 
vendee, He therefore allowed the appeal 
and decreed the plaintiff’s claim leaving 
the parties to bear their own costs through- 
out. The vendee has come in second appeal 
and as pointed out in my order dated 
May 31, 1939, the question really turns on 
the proper interpretation of the kaifiat deh. 

The learned District Judge considered 
that the words “ham malikan qaum Kalal” 
referred to all the proprietors of Kalal 
caste. Time was given to the learned 
Counsel for the appellant to produce a 
statement which he said he had instructions 
existed on which the kaifiat was based, No 
such statement has been produced before 
me; but the learned Counsel for the appel- 
Jant has put in other documents showing 
that in the pedigreestable subsequent to 
1884 prepared in 1905—1906 the gots of 
various Kalal proprietors are given. These 
gots are not the same and he therefore 
contends that these documents, if admitted, 
would strengthen bis claim that the learned 
District Judge has wrongly interpreted the 
katfiat deh as applying to a!l proprietors of 
Kalal easte. The learned Counsel for the 
respondents objects that this was not cone 
lemplated in the order dated May 3:1, 1939, 
that this is seeking to produce fresh evi» 
dence in appeal and that no application 
has been made under O. XLI,r.2/. The 
matter however is not free from difficulty 
and if I considered it necessary to elucidate 
the matter further, I might have exercised 
my discretion under O. XLI, r. 27, to admit 
these documents which are extracts from 
the pedigreestable in the settlement record 
and therefore presumably correct in order 
to throw light on the somewhat difficult 
question of the interpretation of the kaifiat 


eh, 
On reading the said katfiat deh carefully 
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and with full reference to the context, I 
am clear that the interpretation put upon 
it by the learned District Judge is not 
correct and that the words “ham malikan 
qaum Kalal” do not refer to all the pro- 
prietors of the Kalal caste. If carefully 
read. the kaifiat deh appears to refer to 
two kinds of proprietors: one, which might 
be called for clearness, hereditary proprie- 
tors, descendants from the original founder 
cf the village or brought into the village 
subsequently by reason of collateral rela- 
tionship; and it refers to a second group 
of proprietors who have acquired proprietor- 
ship by reason of sale or gift or other 
transactions from the origina) hereditary 
proprietors. These are mentioned separate- 
ly inthe pedigree-table to which reference 
is made in the katfiat deh and there is 
really nothing to show that these persons 
were collaterally related to the original 
founder of the village. Therefore, it would 
follow that there is nothing to show that 
the presemptor is collaterally related to the 
vendor. 

I have however been faced with the 
ruling of their Lordships of the Privy 
Council reported in Walt Muhammad v. 
Muhammad Bakhsh (1) and it has been 
strongly contended before me by the learned 
Counsel for the respondents that even if 
the learned District Judge has misconstrued 
the kaifiat deh, this, is not a document of 
title and therefore no second appeal can 
be based on this misconstruction. I must 
admit that I have been impressed by this 
objection and at first sight it would appear 
that the objection is well founded. After 
all, the question to be decided was whether 
the plaintiff was collaterally related tothe 
vendor or not and this is a question of 
fact. Misconstruction of certain historical 
materials would not, according to the ruling 
of their Lordships of the Privy Council, 
which binds the Courts in India, be a ground 
for a second appeal. In this particular case 
however it seems to me that the learned 
District Judge really holds that there is an 
admission by the predecessors-in-interest . 
of the vendor that the predecessorssin- 
interest of the preeemptor were collaterally 
related to them. As a matter of fact, on my 
reading of the kaifiat deh no such admission 
existe, Itis not therefore entirely a ques- 
tion of drawing a wrong inference from a 
certain document, not being a question of 


(1) 11 L 199; 122 Ind. Oas. 316; AI R 1930 PO 91; 
57 I A 86. (1930) A L J 292; Ind. Rul. (1930) P O 124; 
31 P L R145; 31 L W 321;32 Bom, LR 480; 51 O'L 
J 518; 59M LJ 54 (P O). 
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title but a question of misreading of evidence 
and holding that an admission has been 
made, where asa matter of fact no such 
admission has been made at all. If, for 
Instance the plaintiff had stated a certain 
fact and the defendant had controverted it 
and the District Judge under some mis- 
apprehension had held that the defendant 
in his evidence had admitted the said fact, 
though as a matter of fact the defendant 
had made no such admission, I do not 
think it could be held that in such cir- 
cumstances no second appeal would lie, 
Similarly, in this case the learned District 
Judge's finding that the predecessors- 
ineinterest of the vendor had admitted 
their collateral relationship with the pre- 
decessors-in-interest of the pre-emptor, on 
which the case turns, is not really based on 
any material on the record. I would theres 
fore hold that the ruling of their Lordships 
of the Privy Council does not apply in the 
circumstances of this case. 

I would accept the appeal and dismiss 
the plaintiff’s suit leaving the parties to 
bear their own costs as the matter is by 
no means free from difficulty. I would also 
on this point allow a Letters Patent appeal 
if applied for within limitation. The cross- 
objections are dismissed. No order as to 
costs. 


D. Appeal accepted, 


Ayee e 


BOMBAY HIGH COURT 
Second Appeal No. 618 of 1937 
December 20, 1939 

Kania, J. 
CITY MUNICIPALITY, BHUSAWAL— 
DarENDANT— APPELLANT 
: versus 
NUSSERWANJI HORMUSJI MADON 


AND OTHERS— PLAINTIFFS—RxSPON DENTS. 

Limitation Act (IX of 1808), Art. 62, 98—Suit to 
recover Municipal tax on ground that it was illegally 
levied—Article applicable. 

Article 96, Lim. Act, applies when the cause of 
action is founded on mistake. But generally a mis- 
take of law which is applicable to all citizens is not 
and cannot itself form the basis of a cause of action. 
Consequently a suit to recover a certain amount of 
Municipal taxon the ground that it was illegally 
levied, is governed by Art. 62 and not by Art. 96. 
£9 Ind. Cas. 65 (2) and 23 Ind. Oas. 779 (3), relied 


on. 
Mr, A. G. Desai, for the Appellant. 
Mr. K. N. Koyaji, for the Respondents. 


Judgment —This is a second appeal 
from the judgment of the District Judge at 
Jalgaon, The plaintiffs (respondents) filed 
this suit against the appellant to recover 
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inter alia the sum of Rs. 666-12-0. It ape 
pears that the defendant-Municipality had 
recovered certain taxes. The plaintiffs along 
with other persons living within the Muni- 
cipal limits of the town paid the taxes, One- 
of the tax-payers then filed a suit afid ob- 
tained a declaration that the tax levied by 
the Municipality was illegal. Thereupon 
the plaintiffs filed this suit to recover the 
amount on the ground that the tax was 
illegally levied. In the plaint it was stated’ 
that the plaintiffs came to know about the’ 
illegality of the said tax on December 1, 
1931. In the trial Court issues as to whe- 
ther the tax was illegal or not were raised. 
It was also contended by the defendant 
that this sum of Rs. 666-12-0 which was: 
paid off in 1929 could not be recovered as 
the claim was time-barred. At the hearing 
all issues except the question of limitation 
were given up. Both the lower Courts held 
that Art. 96, Lim. Act, applied, and as the 
mistake became known on December 1, 
1931, allowed the plaintiff's claim, In the 
appeal here it is first contended that under 
s. 206, Bom. Municipal Boroughs Act, the 
act of the Municipality in imposing the 
tax Was one purported to have been done 
in pursuance of that Act, If so, the claim 
in respect of that act should, as provided 
by s, 206, be made within six months from 
the date of the act complained of, In sup- 
port of the contention that not only an act 
which falls within the Act but one which is 
purported to be done under the Act is 
covered by the section the appellant relied 
on Parvateppa v. Hubli Municipality (1), 
In my opinion it is not necessary to decide 
this point, 

The contention of the respondents that 
Art. 96, Lim. Act, applies is unsound. The 
claim in the plaint is based on the fact that 
the levy of the tax was illegal. The re- 
covery of such payment falls under’ Art. 62 
Lim. Act. In Suryajirao v. Sidhanath (2), 
the Court of Wards representing the estate 
of the minor jahagirdar served a notice on 
the plaintiffs to pay a higher assessment. 
Nothing happened for four years. Thereafter 
the Collector on behelf of the Court of 
Wards, under s. 153 of the Bom. Land 
Revenue Oode, issued anotice asking the 
plaintiffs to pay the arrears of increased rent 
and threatened to forfeit the holdings in 
case of non-payment, The plaintiffs paid 
the amount under protest and brought a 


(1) 39 Bom. L R 881; 172 Ind. Cas, 430; A I R1937 
Bom. 491; 10 RB 276. 

(2) 27 Bom. L R 645; 89Ind. Cas, 65; AIR 1925 
Bom., 435. 
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suit to recover the amount so paid. It was 
held that Art.62, Lim. Act, would govern 
a case of this type when an illegal demand 
was made. To the same effect it was held 
in Secretary of State v. Major Hughes (3), 
In that case taxes were levied by the canton- 
ment authorities and payment was made 
under protest. When the suit was filed to 
recover the amount on the ground that the 
artes was illegal, Art. 62 was held applic» 
able. i 


On behalf of, the respondents ıt was 
strenuously urged that they came to know 
of the mistake on December 1, 1931. They 
relied on Tofa Lal Das v. Moinuddin Mirza 
(4) in support of that contention. This 
case doesnot help the respondents. The 
first statement of law found in that case is 
that in giving effect to the statute of limita- 
tion if two Articles limiting the period for 
bringing a suit are wide enough to include 
the same cause of action and neither of 
them can be said to apply more specifically 
than the other, that which keeps alive rather 
than that which bars the right to sue should 
generally and apart from other equitable 
considerations be preferred, This was 
accepted as correct by our Court in Kastur- 
. chand Okaji v. Hari Gobind (5). The further 
judgment in Tofa Lal Dass v. Moinuddin 
Mirza (4) does not help the respondents 
because itis clearly pointed out at p. 408* 
of the report that payment in that case was 
made on a mistaken valuation of the pro- 
perty. Towards the close of the judgment 
it was expressly pointed out that no case 
was suggested that ithe excess: payment 
was made under illegal compulsion. The 
important point to be considered is that 
Art. 96, Lim, Act, applies when the cause 
of action is fdunded on mistake. It is 
common knowledge that a mistake of law 
does not give a cause of action to a party. 
It may be that in addition to a mistake of 
law the particular circumstances and facts 
show that the mistaken interpretation as 
applied to the individual case gave rise to 
a mistake of fact. In these circumstances 
it is possible that there can be a cause of 
action based on a mistake of fact. But 
generally a mistake of law which is applice 
able to all citizens is not and cannot itself 
form the basis of a cause of action. This 


(3) 38 B 293; 23 Ind, Cas. 779; AI R 1914 Bom. 33; 
16 Bom. L R 121, 

(4) 4 Pat. 448; 93 Ind. Oas. 129; (1925) Pat. 345.A I 
R 1925 Pat. 765; 7 PLT 43), 

(5) 36 Bom. L R 1088; 154 Ind, Oas. 880; A IR 1934 
Bom., 491; 7 R B 365. 


*Page of 4 Pat.—[Ed.] 


RANJIT RAM V. KARIM BAKHSHA (LAH.) 


679 


distinction has been clearly pointed out in 
Appavoo Chettiar v. South Indian Railway 
Company (6) in the following words (p. 271); 

“In the present case the mistake of law is a mis- 
take ag to the general law in British India—a law 
which is applicable to the petitioner exactly in the 
same way as to all other citizens in British India. 
There is no fact peculiar to the plaintiff, nor can 
it be said that, at the time of the consignment of 
goods, there, was any special or private right pecu- 
liar to the plaintiff as distinguished from any other 
citizen. The right of the plaintiff is a general right, 
that is, a right which he possesses in common 
with every other citizen in British India,....A 
right of that kind could not have been intended by 
Lord Westbury.....as being cases of mistake as to 
private rights.” 

Sections 20 and 21, Contract Act, show 
that a mistake of fact gives riss to a cause 
of action but a mistake of law cannot be 
the basis of a suit, In my opinion therefore 
the lower Oourt erred in holding that 
Art. 96, Lim. Act, was applicable to the 
cage. As I have pointed out, Art, 62, Lim. 


Act, according to authorities of this Court 


is applicable. The plaintiffs’ suit in res- 
pect of Rs. 666-12 0 fails. The decree of 
the trial Court is varied so as to run as 
follows: Defendant do pay the plaintiffs 
Rs. 1,605-6-6 with proportionate costs and 
future interest at 6 per cent. per annum 
from the date of the suit till judgment. The 
respondents must pay the costs of this ap- 
peal and of the first Appellate Court. 

D. Decree varied, 

(6) 56 M L J 269 (271); 114 Ind. Oas. 358; AIR 1929 
Mad. 177; (1928M W N 385; 28 L W 591; Ind. Rul. 
(1929) Mad. 278. 
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LAHORE HIGH COURT 
Execution First Appeal No. 69 of 1939 
October 9, 1939 

Batps, J. 

RANJIT RAM—DeEorEe-f0LDEE— 
APPRLLANT 

VETSUS 
KARIM BAKHSH rtagovues TAJ DIN anno 
OHIRAGHA, MUKUTAR-1-AMS— 
J UDGMENT- DEBTOR — RESPONDENT, 

Compromise decree — Decree-holder agreeing to 
accept less amount than due, by certain instalments 
— Default clause in decree—Time ts essence of con- 
tract—Decree-holder can claim whole amount on 
default of any of the instalments. 

Where under & compromise decree the decree- 
holder agrees to accept less than the amount which is 
actually due, on condition that the judgment-debtor 
should pay it by specified instalment and the decree- 
contains a default clause, on default being made in 
paymentofany of theinstalments time will be 
ordinarily deemed to be the essence of the contract 
and an executing Court will not give any relief 
against forfeiture. The decree-holder is entitled to 
claim the whole amount. 132 Ind, Oas, 580 (1), 140 
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Ind. Oas. 225 (2) and 175 Ind, Oas. 751 (3), relied on. 
32 Ind. Oas. 246 (3), explained. Ram Gopal Mukherjee 
v. Samuel Masseyk (5), distinguished. 


Ex. F. A. from an order of the Sub- 
Judge, First Olass, Gujranwala, dated 
November 25, 1938. 
i Mr. Mehr Chand Mahajan, for the Appel- 
ant. 

Mr. Barkat Ali, for the Respondent, 


Judgment —This is an appesl arising 
out of proceedings relating to the execution 
of a decree which was passed with the 
consent of the parties. The decree-holder 
Ranjit Rai had sued for recovery of Rs. 6,500 
on the basis of a pro-note, The judgment” 
debtor Karim Bakhsh had pleaded that the 
proynote had been discharged, but before 
the decision of the case the parties arrived 
at a compromise that the judgmentedebtor 
should pay Rs. 3,500 in two instalments of 
Rs. 1,750 each, the first on September 1, 
1937 and the second on June 1, 1938. In 
default of payment of either of the instal- 
ments, the decree-holder was to be entitled 
to recover the full amount of Rs. 6,500. The 
judgment-debtor having failed to pay the 
first instalment on the date fixed. the decree- 
holder applied for recovery of the whole 
amount, namely Rs. 6,500. The judgment- 
debtor pleaded that he had offered to pay 
Rs. 1,750 before the due date but the decree- 
holder had put him off saying that he would 
accept the whole amount lateron. Oral 
evidence was led in support of this plea; 
but it appears tobe obviously interested 
and unreliable. The statements of the wite 
nesses that the decree-holder refused to 
accept the instalment of Rs. 1,750 saying 
that he would accept the whole amount, 
namely Rs. 3,£00, later on, seem to me diff- 
cult to believe. The judgment-debtor was 
aware that there was a default clause in 
the consent decree and if the decree-holder 
tried to put him off, he might haye been 
expected io come to Court at once and 
deposit the amount. ‘he money is alleged 
to have been sent from China by money 
order; but thera is no documentary evidence 
in support of this fact. I have therefore no 
‘hesitation in holding that the judgment- 
debtor had made default in paying the first 
instalment, which was due on September 1, 
1937. 

The next point for consideration is whe- 
ther the condition in the consent decree 
that the decree-holder was to be entitled 
to realize the whole amount in the event of 
default, is penal, and whether the judgmente 
debtor is entitled to any equitable relief 
against forfeiture. The rule of law on the 
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point followed in this Court in cases of this 
kind will be found in Jawala Ram v. Mathra 
Das (1), Jhanda Singh v. Piara Singh (2) 
and Mitha v. Remal Dass. (3), which have 
been referred to by the Court below and 
it will appear therefrom that whenever a 
decree-holder agrees to accept less than the 
amount which is actually due and default is 
made in payment of the instalments, time 
will be ordinarily deemed to be the essence 
of the contract and an executing Court will 
not give any relief against forfeiture. The 
learned Oounsel for the. judgment-debtor 
has urged that the rule laid down in these 
rulings cannot be considered to be correct 
in view of the decision of their Lordships of 
the Privy Council in Jamshed Khodaram 
v. Burjorji Dhunjibhai (4), in which it was 
held that in cases of specific performance 
of contracts to sell realestate, time is not 
to be deemed tobe the essence of the con: 
tract and allthat is intended is that the 
contract should be performed within a rea- 
sonable time. It was urged that this rule 
should apply with greater force to contracts 
where noimmovable property is concerned. 
No authority was cited in support of this 
contention and it seems to be opposed to the 
view taken in Appeal Cases (House of 
Lords), Vol. 4, p. 1, and clearly unsuetain- 
able. Punctual payment of the instalment 
fixed is the only consideration for the con- 
cession made by a decree-holder in such 
cases ald hence time must be considered to 
be the essence of a contract of this kind, 
The next argument advanced by the 
learned Counsel was that in the present case 
it was not proved that asum of Re. 6,500 
was actually due to the decreesholder and 
that he gave up a portion of the amount due to 
him in agreeing to the terms of the consent 
decree. As regards this’ point itis to be 
noted that the judgment-debtor had pleaded 
that he had discharged the whole amount 
due on the pro-note. He was however une 
able to produce any evidence in support 
of this contention in the suit and there ig 
no documentary evidence on the present 
record also to show any payment by the 
judgment-debtor. The judgment-debtor's 
oral evidence is to the effect that ornaments 


(1) AIR 1931 Lah. 696; 132 Ind. Oas. 580; 32 PLR 
945; Ind. Rul. (1931) Lah. 628, 

(2) AI R 1933 Lah. 23;140 Ind. Cas, 225;33 PLR 
1026; Ind. Rul. (1932) Lah, 642. 

(3) A I R1937 Lah. 828; 175 Ind. Oas. 751; 40 PL R 
458; 11 R15. 

(4) 40 B 289; 32 Ind. Cas. 246; A IR 1915 PO 83; 
43 I A26; 30M LJ 186; 3 L W 239;19 MLT 184; 
14A LJ 225; (1916)1 M W N 229;18 Bom. L R 163; 
23 O L J 358; 20 O W N 744 ((P O). 
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had been pledged in connection with another 
promote, fix. D-H-1 and that the value of 
these ornaments was set off against the 
amount due on the present prcenote. It is 
however significant. that the judgment- 
debtqr took no receipt or any agreement to 
this effect from the decreesholder. The pro- 
note, Ex. D-H-1 in connection with 
which the gold ornaments were pledged 
was executed not by the present judgment- 
debtor but by some of his relations, The 
amount due on the pro-note Ex. D-H-1 came 
to more than Re» 8000 by the time the 
consent decree was passed and in the cir- 
cumstances the decreesholder’s allegation 
that the value of the ornaments was 
set off against the amount due on that pro- 
note appearseto be more probable. In view 
of all the circumstances, I do not think the 
oral evidence produced by the judgmente 
debtor on the point can be accepted. .The 
consent decree clearly mentions that in case 
the instalments were duly paid, the rest of 
the amount due to the decree-holder would 
be considered to have been waived. This 
seems tome to be tantamount to an admis» 
sion on the part of the judgment-debtor 
that the whole amount was in fact due to 
the decree holder. 

I accordingly hold that the decree-holder 
did make a concession to the judgment- 
debtor in agreeing to accept Rs. 3.500 only 
in full discharge of his debt if the amount 
was paid on the dates fixed by the consent 
decree. He would therefore seem to be eu- 
titled to claim the whole amount as the 
. judgment-debtor made a default in paying 
the instalments, The learned Counsel for 
Lhe respondent has referred to a decision of 
their Lordships of the Privy Council re» 
ported in Ram Gopal Mukerjea v, Samuel 
Masseyk (5), but the facts of that case are 
clearly distinguishable as it was found 
there that the judgment-debtor had made a 
bona fide endeavour to fairly perform his 
engagement and that there was reason to 
believe that there was a desire on the part 
of the decree-holder io throw obstacles in 
the way of the performance. In the present 
instance, it has been found above that the 
judgment-debtor did nct pay the first ine 
stalment which was due on September 1, 
1937. He paid the sum of Rs. 3,500 in 
Court but that was long afterwards, that is 
on May 27, 1938, after the decree-holder had 
applied for execution of the consent decree. 
I hold that the decree-holder is entitled to 
execute the decree with respect to the whole 


( oe M I A 239; 2 W R 43;1 Suther 409; 1 Sar. 760 
P O. 
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sum of Rs, §,500 and accepting the appeal 
direct the execution to proceed for recovery 
of the balance due to the decree-holder. The 
appellant will get costs of this appeal. 


8. Appeal allowed, 


ee 


BHOPAL HIGH COURT 
Second Civil Appeal No. 47 of 1940 
July 24, 1940 
MoHAMMAD AHMAD Kuan, O. J. AND ALT 

Aumap Kuan, J. 

DHANRU PMAL—PLatntigF—APPELLANT 

Versus 

MULCHAND AND ANOTARR—DE8FENDANTS 
—-RESPONDENTS 

Court-fees—Appellate Court ordering appellant to 
make up deficiency in court-fees—Order dismissing 
appeal on failure to do so — If appealable — Court 
Fees Act (VII of 1870), Sch. II, Art. 17 (iv), s. 7 (iv) 
(b)—Suit for partition—Ad valorem court-fee when 
payable—Plaintiff alleging joint possession—Ca se is 
governed by Art. 17 (iv), Sch. IZ, 

Where the Appellate Court orders the plaintiff- 
appellant to make up the deficiency in court-fee 
within certain period and on failure to do so psgses 
an order dismissing the appeal on account of the 
appellant's failure to pay the court-feeas previously 
ordered, the order ofthis nature has the effect of a 
decree and isclearly appealable as such. 

In suits for partition the question of court-fee must 
always be decided upon the allegations contained in 
the plaint. Ifarelief for possession is claimed by 
the plaintiff, the Oourt would be justified in calling 
upon him to make good the deficiency in court-feo, 
otherwise if the plaintiff alleges to be in joint 
possession of the property, in that case the matter 
would be governed by Art. 17 (iv) of Sch. IL of the 
Court Fees Act. When the plaintiff alleges his joint 
possession, and in fact proves the same by his actual 
residence in a portion ofthe house sought to be 
partitioned, he can no longer be considered to be in 
need of possession, and his right to share the pro- 
perty is certainly beyond question. An ad valorem 
court-fee is payable only by such a plaintif who is 
out of possession, and by means of his suit tries to 
obtain possession as wellas partition. The plaintiff 
may be in actual possession of even a smaller share 
than is his due, yet he cannot be considered to be 
out of possession. By the very act of his occupation 
his right to share inthe property becomes establish- 
ed, and his asking for a partition by metes and 
bounds simply amounts toa prayer for enabling him 
to enjoy his share separately and more fully. This 
request amounts to nothing more than a desire for 
a change inthe modeof enjoyment of the joint - 
property. A relief like this is not measurable in 
terms of money and therefore properly falls within 
the purview of Art. 17 (iv) of Sch. II of the Court 
Fees Act. 189 Ind. Cas, 87(1), 136 Ind. Cas. 600 (2), 
Hassan Khan v. Ahmad Khan (8), 141 Ind. Oas. 175 
(4), 144 Ind. Oas. 614 (5) and 126 Ind. Cas. 645 (6), 
referred to. 


Mr Mohammad Nasiruddin, for 
Appellant. 

Syed Mohammad Alt, for the Respond- 
ents, 
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Mohammad Ahmad Khan, C. J.— 
This is an appeal from the order 
of a Single Judge of the High Court 
dismissing the plaintiff's appeal on his 
failure to pay the requisite court-fee with- 
in the time allowed by the Oourt. Against 
this appeal there is a preliminary objec» 
tion by the defendant-respondent to the 
effect that an order requiring the plaintiff to 
make up deficiency in court-fee is not appeal- 
able under the Ocde, This objection is 
untenable for the simple reason that the 
present appeal is not directed against an 
order for paying additional court+fee, but 
is filed against the order of dismissal 
passed by the learned Judge on December 
12, 1939, rejecting the plaintiff's appeal 
on account of his failure to pay the court- 
fee as previously ordered on December 4, 
1939, An order of dismissal of this nature 
has the effect of a decree and is clearly 
appealable as such. As regards the appel- 
lants case it is argued that the order of 
the learned Judge dated December 4, 
1939, does not specify the amount of the 
deficiency in court-fee held payable by the 
plaintiff, therefore, the plaintiff was unable 
to comply withthe same, The order in 
Question was passed inthe following words: 

“The appellant must file court-fee stamp 
within a week otherwise his appeal shall 
stand dismissed.” 

It is evident that the order mentioned 
above is vague and contains no hint as to 
the amount of court-fees required in the 
case. Jn these circumstances we have to 
decide. whether the appellant’s default was 
justified or not. The facts of the case 
briefly are that Dhanrupmal minor filed a 
suit through his guardian ad litem against 
his uncleand cousin to have their resi- 
dential house partitioned in equal shares, 
The learned Sub-Judge dismissed the suit 
holding that a partition had already taken 
place according to which the parties occus 
pied their shares separately. The plaintiff 
appealed to the High Court on payment 
of Rs, 10 as court-fee to which the defend- 
ant-respondent took objection and argued 
that an ad valorem court-fee was payable 
on the plaintiff's share. After hearing the 
parties’ arguments, the learned Judge 
passed the order mentioned above. It is 
only by inference from the above facta that 
one is able to ascertain the true meaning 
of the order dated December 4, 1939, The 
plaintiff-appellant has good reason to plead 
his inability to understand the real signis 
ficance of the above order. If there was 
any indication in theorderthat ad valorem 
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court-fee was required, the party would 
have been compelled to comply within the 
time given by the Court. In any case tbe 
defect in the Oourt’s order loses signifie 
cance for the purposes of the present 
appeal, which in reality is filed against 
the subsequent order of dismissal passed: 
on December 12, 1939 and consequently: 
me need not dwell on this point any fur- 
ther, 


Now we have to see whether in the cir- 
cumstances of this case a stamp of Rs. 10 
was sufficient or not, and whether the 
Court’s order dismissing the appeal for the 
plaintiff's default was justified. In suite 
for partition the question of court-fee must 
always be decided upon tle allegations 
contained in the plaint, If a relief for pos- 
session is claimed by the plaintiff, the Court 
would be justified in calling upon him to 
make good the deficiency in courtefee, 
otherwise if the plaintiff alleges to be in 
joint possession of the property, in that case 
the matter would be governed by Art. 17 
(tv) of Sch. II ofthe Court Fees Act. This 
point has been decided accordingly by 
nearly all the High Courts in British India. 
An argument in favour of the applicability 
of s. 7 (iv) (b) is no longer tenable, bee 
cause a suit for partition is not the same 
thing as a suit to enforce the right to share 
in any property on the ground that it is 
joint family property. When the plaintiff 
alleges his joint possession, and in fact 
proves the same by his actual residence 
in a portion of the house sought to be pare 
titioned he can nolonger be considered to 
be in need of possession, and his right 
to share the property is certainly beyond 
question. An ad valoxem ccurt-fee is pay- 
able only by such a plaintiff who is out 
of possession, and by means of his suit 
tries to obtain possession as well as parti» 
tion. The plaintiff may bein actual pos- 
session of even a smaller share than is 
his due, yet he cannot be considered to be 
out of possession. By the very act of his 
occupation his right to share in the property 
becomes established, and his asking for a 
partition by metes and bounds simply 
amounts toa prayer for enabling him to 
enjoy his share separately and more fully. 
This request amounts to nothing more than 
a desire for a change in the mode of enjoy- 
ment of the joint property. A relief like 
this is not measurablein terms of money 
and therefore properly falls within the 
purview of Art. 17 (iv) of Scb. II of the 
Court Fees Act. In Lal Durga Bakhsh 
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Singh v. Lal Ambika Bakhsh Singh (1), 
this point has been thoroughly examined 
and discussed with reference to Indian 
case law. Other cases of importance on the 
Subject are In re Nanda Lal (2), Hassan 
Khdn v. Ahmad Khan (3), Durga Devi 
v. Parbati (4), Hajaran v. Muhammad Shaft 
Khan (5) and Abdul Rahman v. A. B. 
Crisp (6). 

So far as the principle is considered 
there is not the slightest doubt that in 
every casein which a plaintiff isin pos- 
session and asks for a partition of his 
share, a court-feeof Rs. 10 under Art. 17 
(iv) is sufficient. Now turning to the facts 
of the present case, we find that the plainte 
if has mogt unequivocally alleged his joint 
possession of the house with defendants Nos, 1 
and 2. He complains against their attempt 
in trying tomakea show of partition by 
raising walls here and there. Although 
it is not necessary for purposes of courte 
fee tosee what allegations are made by 
the defendants, yet it is significant that in 
this case the defendants do not deny the 
plaintiff's residence in the house, but on 
the other hand they simply plead that the 
parties are in occupation of their specific 
shares in pursuance of a partition which had 
taken place years ago. From a detailed 
survey of the whole situation, it becomes 
clear that the plaintiff’s suit as well as his 
appeal were properly stamped with a courte 
fes of Rs. 10 and order by the Appellate 
Oourt requiring him to pay an ad valorem 
ccourt-fee was not justified. Therefore we 
hold that the order under appeal is not 
called for, and is hereby set aside. We 
accept the plaintiff's appeal, award full 
costs to the plaintiff-appellant, and direct 
that the file be sent tothe learned Single 
Judge for hearing and deciding the plaint- 
iff's appeal on the merits. 


Ali Ahmad Khan, J.—I agree. | 
8. Appeal allowed. 


(1) AI R1940 Oudh 47; 184 Ind Cas, 371; 1939 O L 
A 607; 12 R O 102; 1939 O W N 1055s 15 Luck. 68. 

(2) AI R 1932 Oal. 227; 136 Ind. Cas. 600; 35 O W 
N 942; 59 O 315; Ind. Rul. (1932) Oal. 232. 

(3) A I R 1935 Pesh. 30. 

(4) AIR 1933 Lah. 208; 141 Ind. Cas, 175 (i); Ind. 
Rul. (1933) Lah, 74; 34 PL R 84. 

(5) AIR 1933 Lah. 780 (2); 144 Ind. Oas. 614; Ind. 
Rul. (1933) Lah. 534; 34 P L R 772. 

(6) A I R 1930 Rang. 163; 126 Ind, Oas. 645; Ind, 
Rul, (1930) Rang. 325, 
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LAHORE HIGH COURT 
Civil Revision No. 1076 of 1938 
April 21, 1939 
TEK HAND AND ABDUL RASHID, JJ. 

A. R. DAWAR—AUTOoTION-PUBOHASER— 

PRTITIONER 
versus 
GANESH DATTA anp OTARRS—JUDGMENT-- 
DEBTORS AND ANOTAER—DEOREB’-HOLDERB— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), sa. 144,°47, 
151—Order confirming sale set aside—Appltcation by 
auction: purchaser for compensation for improvements 
falls under 3. 151 and not under ss. 144 or 47. 

Section 144, Civil P. O., contemplates -restitution 
where a decree has been varied or reversed, The 
order of the executing Court confirming the sale, 
which is set asideon appeal does not amount toa 
decree and therefore the application of the auction- 
purchaser for improvements payable in consequence 
of that order cannot be said to fall within the pur- 
view of 8.144. Section 47, Civil P. ©. is also inap- 
plicable asthe question of improvements is one 
between the auction-purchaser and the judgment- 
debtor and does not relate to the execution, satisfac- 
tion or discharge of the decree as such. The ap- 
plication can, therefore, fall only under s. 151, and 
no appeal lies under the Oode against an order: 
passed under that section. 122 Ind. Oas. 589 (1) 
relied on. 

The question of improvements by an suction- 
purchaser is a question which is incidental to and 
Consequential on the setting aside of the sale. The 
judgment-debtor cannot be allowed to retain the 
benefit of the improvements made bona fide by the 
auction -purchaser without paying for them. Such a 
case is therefore afit one for the exercise ofthe 
inherent powers of the Court under s. 151. The ex- 
ecuting Court has jurisdiction, under s. 15], to go 
into the question of improvements. 122 Ind. Oas. 
589 (1) and 69 Ind. Cas, 278 (2), relied on. 


Oase referred by Tek Ohand, J. dated 
February 28, 1939. 


Order of Reference 

Tek Chand, J.—One of the questions 
involved in this case is the interpretation of 
a decres of this Court passed by a Division. 
Bench consisting of Abdul Rashid, J. and 
myself in Letters Patent Appeal No. 16 
of 1937*, The value for purposes of jurise- 
diction is Rs. 12,000, I think it is desirable 
that this appeal and connected appeal, 
Execution First Appeal No, 14 of 1939, be 
heard by a Division Bench consisting of the. 
Judges who decided the aforesaid appeal. 
I accordingly refer the case to the Division 
Bench. The papers will be laid before 
the Hon'ble Chief Justice for constituting: 
the Bench. 

Mr. Girdhari Lal Malhotra, for the Peti- 
tioner. 

Messrs. Lab Singh and Manohar Lal 
Sachdeva, for the Respondents (Ganesh 





*Reported in 181 1nd, Oas, 12i—[Hd,) 
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‘Datta and Model Town Society, respec- 
tively). 
Order of Division Bench 
Abdul Rashid, J.-On May 22, 1933 
the Model Town Society, Lahore obtained 
a decree for Rs. 12,000 against Rai Sahib 
Jinda Ram, In execution of the decree a 
house. belonging to the judgment-debtor 
“was sold on April 15, 1935, by public 
auction to Mr, A. R. Dawar for Rs. 8,100. 
‘The auction-purchasar was required to dee 
posit a sum of 6,075 within fifteen days of 
the sale. This sum was not deposited withe 
‘in the required time, and an objection was 
‘taken in the executing Court that the sale 
in favour of Mr. Dawar could not be con- 
firmed, This objection was not given effect 
‘to by the executing Court and the sale was 
confirmed on May 22, 1936. On June 8,a 
sum of Rs, 7,834-8-0 out of the purchase 
price was paid to the Model Town Society. 
‘The usual sale certificate was issued in 
‘favour of the auction-purchaser and he ob- 
tained possession of the houss on July 3. 
In the meantime, the judgment-debtor had 
preferred an appeal against the order of 
‘the executing Court confirming the sale, 
‘This appeal was accepted by Jai Lal, J., on 
December 8, He set aside the execution 
‘sale in favour of Mr. Dawar and ordered 
that the house be resold. It was stated 
before Jai Lal, J., that the auction-purchaser 
had spent a considerable amount of money 
‘on the improvement of the property after 
the grant of the sale certificate in his favour. 
The learned Judge made an observation in 
‘his judgment tothe effect that it would be 
open to the auctionspurchaser to make an 
application to the executing Court for coms 
pensation on account of improvements and 
it would be for that Court to determine 
whether it was permissible to allow any 
‘sum and if so, what amount on account 
-of improvements. The judgment of Jai 
Lal, J. was confirmed by us on May 21, 
1937, on a Letters Patent appeal having 
been preferred by Mr. Dawar. 
On December i2, 1937, Mr, Dawar made 
an application in the executing Oourt 
“stating that he had spent a sum of 
Re, 1,904-4*¢0 on improvements in the bona 
fide belief that he had become the owner 
of the property by purchase and that out 
of the proceeds of the reesale this sum 
‘should be paid to Him and the balance 
should be handed over to the de» 
-eree-holder. On April 21, 1938, the exe- 
-cuting Court framed an issue as to 
‘whether the auction-purchaser has spent 
-Rs. 1,904-4-0 on bona fide improvements of 
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the house and is he entitled to this sum.’ 
On June 23,1938 an application was made 
by the judgmentedebtor to the effect that 
an executing Court could not go into the 
matter of improvements as between the 
auction-purchaser and the judgment-debtor 
and that such a matter could only be decid- 
ed in a separate suit. The executing Oourt, 
thereupon, framed the following issues: 
(a) Whether the executing Court has no 
jurisdiction to make an enquiry into the 
question of improvements by an auction- 
purchaser? (b) Whethér, despite- the 
order of the High Court, this objection of 
judgment-debtor lies? (© Whether this 
point of going into the question of im- 
provements is barred by s. 11, Civil P. O. ? 

The executing Court has held that it has 
no jurisdiction to make an enquiry into the 
question of improvements by the auction- 
purchaser, On this finding the application 
of Mr. Dawar has been dismissed. Against 
this decision Mr. Dawar has preferred an 
appeal to this Court. At the hearing, a 
preliminary objection was taken on behalf 
of the respondent that the order of the 
executing Court was not appealable. In 
our opinion this objection is well founded 
and must be given effect to. The appli- 
cation by Mr, Dawar for compensation pur- 
ported to be one under s. 47, 144 and 151, 
Oivil P, C. Section 144 has no applicability 
to the present case as that section contemp- 
lates restitution where a decree has been 
varied or reversed, The order of the 
executing Oourt confirming the sale, which 
was set aside by Jai Lal, J., did not 
amount to a decree and therefore the 
application of Mr. Dawar for improvements 
payable in consequence of that order can- 
not be said to fall within the purview of 
s. 144. Reference may be made in this 
connection to a Division Bench ruling of 
the Patna High Court reported in Ram 
kattan Prasad v. Banarsi Lal (1). It was 
held in that case that the provisions of 
s. 144, Civil P.C.,do not apply to a case 
where a sale in execution of a decree is 
set aside under O. XXI, r. 90, and the judg- 
ment-debtor applies for restitution and 
mesne profits. 

Section 47, Civil P. C.,is also inapplicas 
ble as the question of improvements is one 
between the auction-purchaser and the 
judgment-debtor and does not relate to 
the execution, satisfaction or discharge of 
the decree as such. The application of 
Mr. Dawar can, therefore, fall only under 


(1) 9 Pat. 685; 122 Ind. Oas. 589; A I R 1930 Pat. 280; 
11 P L T 156; Ind. Rul, (1930) Pat. 237. 
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s. 151, Civil P. C., and no appeal lies 
under the Oode against an order passed 
under that section, It was argued by Mr. 
Sethi on behalf of Mr.Dawar that as the 
application raises a question of jurisdiction, 
the memorandum of appeal should be treat- 
ed aga petition for revision, This prayer 
was granted and the case was heard on 
the merits as a petition for revision. On 
the merits, it is clear to us that the 
question of improvements is a question 
which is incidental to and consequential 
on the setting aside of the sale. It was 
held in Ram Rattan Prasad v. Banarsi 
Lal (1) which has already been referred to, 
that the Oourt can, in the exercise of its 
InLerent power under s. 151 of thea Code, 
order restitution and direct the auction- 
purchaser tomake over to the judgment- 
debtcr the profits realized from the pro- 
perty when an auction sale has heen set 
aside. In the present case the judgment- 
debtor has already recovered mesne profits 
from the auction-purchaser during the 
course of the execution proceedings. It 
seems, therefore, highly inequitable to 
compel the auctlon-purchaser to file a 
separate suit to claim the amount due to 
him on account of improvements, if made 
bona fide. Some observations made by 
their Lordships of the Privy Council in 
Jai Berham v. Kedar Nath (2), at. p. 16 may 
be reproduced in extenso as they have an 
important bearing on the question involved 
in the present petition for revision : 

“It is the duty of the Court under s. 144, Civil 
P. O., to ‘place the parties in the position which 
they would have occupied but for such decree or 
such part thereof as has been varied or reversed.’ 
Nor indeed does this duty or jurisdiction arise 
merely under the said section. It is inherent in 
the general jurisdiction of the Courtto act rightly 
and fairly according to the circumstances towards 
all parties involved. As wassaidby Cairns, L. O. 
in Rodger v. Comptoir dHscomple de Paris (3). 
‘One of the first and highest duties of all Oourts 
is to take care that the act of the Court does no 
injury to any of the suitors and when the expres- 
sion ‘the act of the Court’ is used, it does not 
mean merely the act of the primary Oourt, or of 
any intermediate Court of Appeal, but the act of 
the Court as a whole from the lowest Oourt which 
entertains jurisdiction over the matter up to the 
highest Court which finally disposes of the case.’ 
The auction-purchasers have parted with their pur- 
chase money which they paid into Court on the 
faith of the order of confirmation and certificate 
of sale already referred to. This money has been 
distributed amongst the creditors of the judgment- 

(2) 2 Pat. 10 (16); 69 Ind, Cas. 278; A I R 1922 PO 
269; 49 IA 351;4 PLT 61; 32 M L1710;37 OLJ 
351; 27 C W N 582; 44 MLJ 735; 21 ALJ 490; 
25 Bom.L R 643; (1923) MW N 508; 18 L W £02 
P O) 


}. 
(2) (1871)3 P O 465; 19 W R 449; 7 Moo, P Ows) 
314;17 E R 120;40L JPO1, 
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debtor who had attached the unencumbered pro- 
perty in question and could have realized their 
judgment-debts. by a sale of this property in exe- 
cution and it would be inequitable and contrary 
to justice that the judgment-debtor should be res- 
tored to this property without making good to the 
auction-purchaser the moneys which have been 
applied for his benefit.” 


In view of the observations quoted above, 
the judgment-debtor cannot be allowed to 
retain the benefit of the improvements 
made bona fide by the auction-purchaser 
without paying for them. This istherefore 
a fit case for the exercise of the inherent 
powers of the Court under s. 151, Oivil P. 
O. Forthe reasons given above, we hold 
that the executing Oourt had jurisdiction, 
under s. 151, Civil P. O., to go into the 
question of improvements. We accordingly 
accept this petition for revision and 
remit the case to the executing Oourt to 
determine whether any compensation for 
improvements is payable and if so, by whom 
and to what extent. The costs of these 
proceedings will abide the result. 

S. Petition accepted. 


i 


MADRAS HIGH COURT 
Civil Revision Patition No. 1567 of 1938 
August 18, 1939 
Konur RAMAN, J. 

MADDALI TIRUMALA ANANTA 
VENKATA VEERARAGHAVASWAMI— 
PETITIONER 
VETSUS 
Srimat KILAMBI MANGAMMA AND 
ANOTAER — RESPONDENTS 

Negotiable Instruments Act (X XVI of 1881), 3. 78— 
Pro-note—Valid discharge—Benami pro-note. 

Section 78, Negotiable Instruments Act, should be 
strictly construed and a valid discharge can be given 
only by the payee of a promissory note or the holder 
thereof, there being no such thing for this purpose 
as a benami promissory note taken in the name of 
one person but really meant for the benefit of an- 


other. Subba Narayana Vathiyar v. Ramaswami 
Ayyar (4) and 159 Ind. Cas. 458 (5), relied on. 


C. R. P. to revise the decree of the Dis» 
trict Munsif, Razole, in S. O. 8. No. 769 of 
1935. 


Mr. V. Parthasarathy, for the Petitioner. 
Messrs, V. Viyanna and J. Lakshmayye, 
for the Respondents. 


Order.—The plaintiff is the petitioner. 
He claimed to be the beneficial owner of 
the amount for which a promissory note 
was executed by defendant No, 2 in favour 
ef defendant No. 1. The trial Court has 
disbelieved the plaintiff's case against de- 
fendant No. 1. The finding of the trial 
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Oourt is recorded in these terms: 

“I find disbelieving the evidence on behalf of 
plaintiff that the arrangement set up by plaintiff 
-with reference to the suit pro-note Ex. B is not 
true, that defendant No. 1 had nothing to do with it, 
that she was not a trustee in respect thereof, and 
-that she cannot be in any manner made liable for the 
amount due on the pro-note Ex, B." 

This finding, so far as defendant No. 1 is 
concerned, cannot be seriously questioned, 
seeing that it is a finding of fact which is 
based upon the evidence placed before the 
trial Court. At the trial the plaintiff want- 
-ed a decree against defendant No. 2 on this 
promissory note. The trial Court has held, 
following certain decisions of this High 
‘Court, that in view of the provisions of 
-g. 78, Negotiable Instruments Act, since the 
plaintiff was neither the payee nor the holder 
of the promissory note in question, a decree 
could not be passed in plaintiff's favour and 
against the maker of the promissory note. 
This finding of the trial Oourt is attacked 
by the learned Advocate for the plaintiffs 
petitioner. He relies upon the decisions 
-reported in Surajman Prasad v. Sadanand 
(1), Sewa Ram v. Hoti Lal (2) and Brojo 
Lal Saha v. Budh Nath Pyari Lal & Co, 
(3), and argues that, although a valid dis- 
-charge in respect of a promissory note 
‘Can be given only by the payee or the 
-holder thereof, yet when the maker of the 
note, the holder of the note and the person 
who alleges that he is beneficially entitled 
to the amount of the note are all before 
Court, there is notbing wrong in the Court 
-deciding the question of benami raised by 
the parties and passing a decree in favour 
of the beneficial owner, if it is satisfied that 
his version is really true. It is not possible 
for me to accept these contentions in view 
-of the observations contained in Full Bench 
decision of this High Court reported in 
-Subba Narayana Vathtyar v. Ramaswami 
Ayyar (4), and the decision reported in 
Chinna Kuzhandat v. Kuzhandai Veeras 
swami (5). This High Oourt has consis- 
tently taken the view that s. 78, Negoti- 
able Instruments Act, should be strictly con- 
-strued and that a valid discharge can be 
-given only by the payee of a promissory 
-note or the holder thereof, there being no 
such thing for this purpose as a benami 

(1) 11 Pat. 616; 140 Ind, Cas.572; A I R 1932 Pat. 
346; Ind, Rul. (1933) Pat. 3. 

(2) 53 A 5; 130 Ind. Cae. 698; A I R 1931 All, 108; 
. (1930) A L J 1509; Ind. Rul. (1931) All. 314, 

(3) 550 551; 105 Ind. Oas. 549; A I R 1928 Cal. 


148, 

(4) 30 M £8; 16 M L J 508 (F B). 

(5)A I R 1935 Mad. 312; 159 Ind. Cas. 458; 63 M 
A 713; (1935M W N 221; 41L W 281; 8R M 
-499, 
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promissory note taken in the name of one 
person but realiy meant for the benefit of 
another. In these circumstances, especially 
in view of the frame of the suit, I am not 
satisfied that the decision of the trial Court 
is wrong. The Civil Revision Petition is 
accordingly dismissed with costs, one sef. 
N.*8, Petition dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 184 of 1939 
February 1221940 
ALLSOP, J, 
GIRDHARI LAL—APPLICANT 
VETSUSB 
KISHORE LAL—OỌOprostire PARTY 

Limitation Act (IX of 1908), 3. 20e- Payment not 
eee interest as such—Whether towards princi- 
pal. 

In orderto save limitation, the payment muet either 
be towards principal and appropriated as such or 
must be towards interest. Ifthe person who pays 
does not specify whetherthe payment is towards 
principal or interest, limitation will not be saved 
unless possibly the payment is set off against the 
principal from the very beginning. Where the pay- 
ment was not towards interest assuch, it does not 
follow that the payment was towards principal. 
159 Ind. Oas. 387 (1), relied on. 172 Ind. Oas. 999 
(2), explained. — 

O. R. against the order of the Judge 
Small Cause Court, Agra, dated January 4, 


1939. 


Mr. J, Swarup, for the Applicant. 
Mr, S. N, Verma, for the Opposite Party. 


Order. — This is an application under 
S. 25, Small Cause Courts Act. The learned 
Judge of the Smali Cause Court at Agra 
has given the plaintiff a decree for money. 
Tke defence was that the suit was barred 
by limitation. The plaintiff maintained 
that limitation was saved, by a payment of 
Rs. 5 on November 17, 1935, This pay- 
ment was not appropriated towards principal 
and it is clear that it was not a payment of 
interest as such. The learned Judge says, 
relying on paras. 10 and 11 of the written 
Statement, that the payment must have 
been towards interest, These two para- 
graphs do not justify that conclusion. It 
is clear that the defendant was relying 
upon the point that the payment was not 
towards interest as such. It does not follow 
that the payment was towards principal. 
A Full Bench of this Court has made a 
distinction in Udaypal Singh v. Lakshmi 
Chand (1). In order to save limitation, in 


(1) 58 A 261; 159 Ind. Cas. 387; AI R 1935 All, 946; 
Gt) A L J 1029; 1985 A L R 1107; 8 RA 428 
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the view of this Court, the payment must 
«either be towards principal and appropriat- 
ed as such or must be towards interest, If 
the person who pays does not specify whe- 
ther the payment is towards principal or 
interest, limitation will not be saved unless 
possibly the payment is set off against the 
principal from the very beginning. 

Learned Counsel for the opposite party 
has referred to the case in Het Ram Bodh 
Raj v. Aya Ram Tola Ram (2) and urges 
that the decision of their Lordships of the 
Privy Council weakens the authority of the 
Full Bench case of this Oourt. In my 
judgment, there is no force in this conten 
tion. Their Lordships were not consider- 
ing the point which was raised in the Full 
Bench case of this Court. In the case be- 
fore them apparently the payment covered 
the whole of the principal and something 
towards interest and therefore must of 
necessity have been a payment towards 
interest as such. Thereis an obvious mice 
take in law in this case and therefore I 
consider that the decree cannot be allowed 
to stand. I set aside the decree of the 
learned Judge of the Small Cause Court 
and direct that the defendant opposite 
party shail get his costs in both the Courts, 
The suit is dismissed. 

D. Decree set aside. 

(2) 328 L R 415; 172 Ind. Oas. 999; (1938) ALJ 
150; 1938 O L R 98; 1988 A L R 129;10RP O 196, 


4 BR 308 420 WN 509; 1938 O W N 310;47 L W 
“506; 40 PL R 606; (1938) M W N 662 (P ©). 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 401 of 1939 
May 4, 1940 
MIR Auwmap J. 
GUL AHMAD FAZAL AHMAD— 
DEFENDANT—PETITIONER 


versus 
ABDUL AZIZ ABDUL KARIM— 
PuaIntTirr— RESPONDENT 

Oaths Act (X of 1873), s. 8 — Defendant agreeing 
to decree being passed in plaintiff's favour if plain- 
Sifs witness took oath on talaq—Watness agreeing but 
defendant resiling later on—Oath held illegal 
—Refusal of defendant to give oath did not affect 
case, 

For an oath to be administered by the Court it is 
necessary that it should not be against decency and 
that it should not affect the rights of a third 
party. 

During the trial the defendant offered to abide by 
the oath of one of the plaintiff's witnesses and said 
that a decree may be passed in favour of the plain- 
tiff if the witness took an oath on talaq. The witness 
agreed to take the oath butthe defendant resiled 
from the offer later on: 
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Held, that divorcing one's wife was not a very 
respectable form of oath and certainly militates with 
decency. At the same time it had the effect of 
divorcing the wife who was a third party. In the 
circumstances the oath offered by the defendant was 
illegal. Therefore the refusal of defendant to give 
an illegal oath did not affect the case at all. 7 Ind. 
Oas. 479 (1), relied on. 


O. R. of an order of the Additional 
Judge, Peshawar, dated October 2g, 
1939, 


Pandit Mool Chand, for the Petitioner. 
Pandit Raghu Nath, for the Respondent. 


Order,—Abdul Aziz filed a suit against 
Gul Ahmad for possession of 9mls., 3srs. 
of a building site situated in Akora 
village and also forthe sum of Rs. 10, 
the price of his manure which he said 
the defendant had removed. During the 


trial when the evidence was being 
recorded the defendant offered to abide 
bythe oath of one Alam Khan who had 


appeared as witness for the plaintiff 
on that very day. The defendant said 
that a decree may be passed in favour 
of the plaintiff if Alam Khan took an oath 
on talag (oath of divorcing his wife) that 
he (Alam Khan) had not been seeing the 
defendant's manure heap on this ground, 
that he was sure that theland belonged 
to the plaintiff, and that he had never seen 
the defendant in possession of it. Alam 
Khan agreed to take the oath, but the 
defendant resiled from the offer later 
on. Nooath was given and the Oourt 
after completing evidence dismissed the 
plaintiff's suit. The plaintiff went up on 
appeal to the District Court at Peshawar. 
The learned Additional Judge held that 
the refusal of the defendant to abide by 
the oath was enough to make the plaintiff 
succeed, He therefore accepted the appeal 
and granted a decree to the plaintiff for 
possession only. The defendant has come 
up on revision to this Oourt. Section x, 
Oaths Act, runs as follows: ` 

“If any party to, or witness in, any judicial pro- 
ceeding offers to give evidence on oath or solemn 
affirmation in any form common amongst, or held 
binding by, persons of the race or persuasion to 
which he belongs, and not repugnant to justice 
or decency, and not purporting, to affect any third 
person,the Court may, if it thinks fit, notwith- 


standing anything hereinbefore contained, tender 
such oath or affirmation to him.” 


It is obvious that for an oath to be ad- 
ministered by the, Court it is necessary 
that if should not be against decency and 
that it should not affect the rights of a 
third party. Divorcing one’s wife is not 
a very respectable form of oath and 
certainly militates with decency. At the 
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same time it has the effect of divorcing the 
wife who isa third party. In the circum- 
stancesthe oath offered by the defendant 
was illegal. I am fortified in this view 
by a Division Benck ruling of the Panjab 
Chief Court reported in Nabi Bukhsh vV. 
Ram Jawaya (1) I therefore hold that 
the refusal of defendant to give an 
illegal oath did not affect the case at all. 
It follows that the Appellate Judge decided 
the appealon a wrong point, I accept 
the petition, setaside the order of the 
lower Appellate Court and remand the case 
tothat Court for decision on merits. Oosts 
to follow the event, 

I may incidentally point out that the 
learned Counsel for the petitioner has 
raised an objection that the appeal of the 
plaintiff was out of time in the Court 
of the District Judge. On the other band, 
the learned Counsel for the respondent has 
produced two copies from the record of the 
copying department which show that the 
application was given for copies on May 


16, and it was nottill June 6, that the 
copies wera prepared. I have admitted 
these two documents in evidence, They 


should be sent tothe Court of the District 
Judge along with the appeal. It is for 
the Appellate Judge to decide whether all 
the days from May 16 toJune 6, should 
be allowed tothe appellant or not, for if 
they are allowed his appeal becomes within 
time. 
8. Petition accepted. 


ay 66 P R 1910; 7 Ind. Oas. 472; 114 P L R 
10. ` ' 
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CALCUTTA HIGH COURT 
Civil Rule No. 349 of 1939 
June 1, 1939 
S, K. GHosp, J. 
MATHURAPRASAD RAJGHARIA 
AND OTHERS—PLAINTIFFS— PETITIONERS 
versus 
BHUSAN CHANDRA DAS anp 
ANOTHER—OPPOSITE PARTY 

Provincial Small Cause Courts Act (IX of 1887), 
s. 23—Suit transferred under s. 23, is triable as 
ordinary suit— Decision is open to first appeal to 
District Judge. 

When the suit is transferred under s. 23, Prov. 
Small Cause Courts Act, it is triable as an ordinary 
suit and the decision is open to appeal, although it 
does not thereby cease to be one cognizable by a 
Small Oause Court within the meaning of s. 102, 
Civil P. ©. Therefore, although no second appeal 
would lie, a first appeal would lie to the District 
Judge. , : 

C. Rule issued from the judgment and 
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the decree of the Additional District Judge,. 
94-Parganas at Alipur, dated November 28, 
1938. 


Mr, Sanat Kumar Chatterjee, for the 
Petitioners. 

Messrs, Hiralal Chakravarti and Rabin- 
oe Nath Bhattacharjee, for the Opposite 
arty. 


Order.—The petitionors in this Rule 
brought the suit in the Court of Small 
Causes at Sealdah for recovery of a sum 
of money due on a security bond. The 
defendant objected that the suit involved 
questions of title and should be -tried as 
an ordinary civil suit. Thereupon the 
Plaintifis made a prayer that the suit 
should be transferred undezs. 23, Prov.. 
Small Cause Courts Act. Accordingly, the 
learned Munsif who had powers both under 
the Prov. Small Cause Courts Act and 
under the ordinary procedure transfer- 
red the case to his money file, where- 
upon the suit was registered as a money 
suit and it was decreed. The defendant 
appealed to the District Judge who reversed 
the decision of the Munsif and dismissed 
the suit. Against that order the present 
rule has been obtained on the ground that. 
the learned District Judge had no juris- 
diction to hear the appeal. It is contend- 
ed that although the suit was tried under 
the ordinary procedure still as the Munsif 
had powers of a Small Cause Court Judge 
his judgment is final within the meaning 
of s. 27, Prov. Small Cause Oourts Act.. 
The judgment of the District Judge 
shows that no such objection was taken 
before him. I am, however, satisfied 
that the suit was tried after an order of 
transfer under s. 23, Prov. Small Cause 
Oourts Act. When the suit was transfer- 
red under s. 23, itis triable as an ordinary 
suit and the decision is open to appeal, 
although it does not thereby cease to be 
one cognizable by a Small Cause Court 
within the meaning of s. 102, Civil P. O. 
Therefore, although no second appeal 
would lie, a first appeal would lie to 
the District Judge. See the cases in Hari 
Balu v. Ganpatrao Sakhuji Rao (1), 
Anhayeswart Debi v. Hatu Sheikh, 49 Ind. 
Oas. 645 (2) and Hara Mohan V. Sudhanshu. 
Bhusan 85 Ind. Cas, 1002(3). The ground 
therefore fails and the rule is discharged. 

D. Rule discharged. 


'(1) 38 B 190; 21 Ind. Oas, 832; A IR 1914 Bom. 302; 
15 Bom. L R 1036. 
(2) 45 Ind. Cas. 645; A IR 1919 Oal, 1065, 
(3) 85Ind. Cas. 1002; AI R 1926 Oal, 83. 
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NAGPUR HIGH COURT ` 
Criminal Revision No. 500 of 1939 
February 2, 1910 
GRUER, J. 

` EMPEREROR—APPLIOANT 


VETSUS 
DURGAPRASAD AND oTaERS—AcoUsED— 


Non-APPLIOANTS 

Criminal Procedure Code (Act V of 1898), s. 350— 
Applicability to summary trials—Magistrate record- 
ing prosecution evidence in extenso in narrative form 
—Succeasor can act on thìs evidence. 

Section 350, Criminal P. O., does not in terms 
exclude summary trials from its operation, It 
applies to all enquiries or trials conducted by a 
Magistrate in which the whole or any part of the 
evidence has been heard and recorded. It depends 
onthe way in whichthe evidence has been recorded 
in each casewhether s. 350 would apply or not. In 
trying a case symmarily it is enough if scanty notes 
of the evidence are made, and these need not be 
kept onthe record at all. Where such notes are 
allowed to remain it would obviously be improper 
for the Magistrate to relyon such inadequate 
material. But where the prosecution evidence was 
recorded by the first Magistrate in extenso in narra- 
tive form, at least quite as fully as it would have 
been in asummons case where by s. 355, Oriminal Pro- 
cedure a Memorandum of the substance is enough, it 
cannot be urged that s. 350 would not apply to such 
evidence if recorded in a summons case, 161 Ind. 
Oas. 267 (1), dissented from. 138 Ind. Oas. 581 (2), 
relied on. 


Or. Ref. under s. 438 by the Sessions 
Judge, Jubbulpore for revision of the order 
of the Court of the Magistrate, First Class, 
Jubbulpore, dated October 7, 1939. 


Mr. W.C. Dutt, for the Crown. 
Mr. A. N. Chorghade, for Accused No. 1, 


Order.—This case is referred by the 
Sessions Judge, Jubbulpore, for setting 
aside a conviction under ss, 3 and 4 of 
the Public Gambling Act against nine 
accused on the ground that a summary 
trial must be finished by one Magistrate and 
cannot be divided up between two Magis- 
trates, in other words, that the option given 
by s. 350, Criminal P, O.,to a Magistrate 
to act on the evidence recorded by his pre- 
decessor does not apply to summary trials. 

Learned Oounsel: for the applicants 
attempted also to attack the decision on 
its merits, but I find nothing in his argu- 
ment to form a basis for upsetting findings 
of fact in revision. 

Section 350, Criminal P. O., does not 
in terms exclude summary trials from its 
operation. It applies to all enquiries 
or trials conducted by a Magistrate in 
which the whole or any part of the evidence 
has been heard and recorded. The learned 
Advocate-General who opposes the reference 
argues, and think correctly, that it 
depends on the way in which the evidence 
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has been recorded in each case whether 
s. 350 would apply or not. In trying a 
case summarily it is enough if scanty 
notes of the evidence are made, and these 
need not be kept on the record at all, 
Where such notes are allowed to remain 
it would obviously be improper for the 
Magistrate to rely on such inadequate 
material. But in the present case one 
finds that the. prosecution evidence was 
recorded by the first Magistrate in extenso 
in narrative form, at least quite as fully 
as it would have been in a summons 
case where by s. 355, Criminal P. O,, a 
memorandum of the substance is enough, 
It could not be urged that a. 350 would 
not apply to such evidence if recorded in 
a summons case. That the accused them- 
selves recognized that they would not be 
prejudicsd by the use of this record of 
the prosecution evidence is shown from 
the entry in the order-sheet, dated Sep- 
tember 12, 1939, which reads: 


“None of the accused persons in this case and in 
case No. 765 of 1939 desire me to re-hear the evidence.’ 


I find that there is an unreported case 
from the Court of the Judicial Commissioner, 
Sind, to be found in Emperor v. Hemane 
das (1), in which it was held that a 
Magistrate continuing in a summary manner 
a trial which was commenced by his pres 
decessor acts without jurisdiction. With 
all respect I cannot agree with that view. 
The Judges there recognize that s. 263, 
Oriminal P. O., does not prevent a Magis- 
trate trying a cas3 in a summary way 
from recording evidence, but they say thatif 
he does, it cannot, by reason of s. 264, form 
part of the record. Section 264 deals with 
the record in appealable cases, and [ think 
that what it means is that when such a case 
comes upin appeal or revision the judgment 
embodying the substance of the evidence is 
the only record to be looked to by the appel- 
late orrevisional Court, but if the trying 
Magistrate makes a record of the evidence 
he is surely entitled to use it himself in 
wiiting his judgment: so why should his 
successor not be allowedto do so? The 
conditions in s. 350 are satisfied if the- 
Magistrate has heard and recorded the evie 
dence. The learned Judges of the Sind 
Court rely on Nannier v. Dasalier (2). I 
think that case favours rather the view I 
now take. In that case the reasons why 


(1) A I R1936 Sind 40; 161 Ind. Oas. 267;8 R 8134; 
37 Or, LJ 4553 (1936) Cr. Oas. 230. 

(2) 55 M 795 (799); 138 Ind. Oas. 581; A I R 1932 
Mad. 505; (1932) M W N 244; 35 L W 760; 62 ML 
J 738; Ind. Rul. (1932) Mad, 594; 33 Or. LJ 653; (1932) 
Cr. Oas. 509. 
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s. 350, Criminal P.O., was found inappli- 
cable were two: (1) the Bench Court which 
started the case did not even reduce to 
writing the evidence of the witnesses examin- 
ed by it and framed no charge in writing; (2) 
the Second Class Magistrate, who continued 
the case, had no jurisdiction to try the 
case summarily. The implication seems 
to be that if he had had that jurisdiction 
and if evidence had been recorded there 
would have been no objection to his con- 
tinuing the case under s. 350. 

For these reasons I do not accept the 
reference. The convictions are confirmed. 

D. Reference not accepted. 





LAHORE HIGH COURT 
First Appeal No. 158 of 1939 
December 6, 1939 
MoxNRcE, J. 
BALKRISHAN anD Oo., TaRoves BAL- 
KRISHAN SBOOD— APPELLANT 
DETSUS 
RAM NATH SAIGHAL— RESPONDENT 

Pakka artia — Relation between pakka artia and 
constituent—Suit Jor account by constituent against 
pakka artia, if lies. 

Where an order has been given and accepted, the 
parties stand to one another in the relation of 
principals. There is no relationship of principal 
and agent such as would justify a demand by the 
constituent of an account. Theonlyclaim which can 
be made by a constituent against a pakka ariza is 
for a liquidated sum. The calculation of the sum in 
no sense involves accounting by the pakka artia ; it 
is a matter of the application of simple arithmetical 
methodsto facts within the knowledge of both 
sides. 

[Case-law referred to. | 


F. A, from the order of the District Judge, 
Delhi, dated February 27, 1939. 


Messrs. Shamair Chand and Harbans 
Singh Gujral, for the Appellant. 
Mr. Achhru Ram, for the Respondent, 


Judgment.—This suit was instituted 
by the plaintiff, claiming “rendition of 
accounts and compensation.’ It was plead- 
ed that the defendants carried on business 
as pakka artias, which allegation is not 
` disputed and further that according to the 
usual practice and to the agreement bets 
ween the parties it -was the duty of the 
defendants to purchase or sell immediately 
at the rates at which the orders were placed 
were available or touched and in 
.case of defendants’ failure or their refusal 
to buy or sell in the circumstances they 
were liable to pay compensation to the 
plaintiff. 
The learned trial Judge held that the 
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defendants as pakki artias were nct liable 
to render accounts although they were 
under an obligation to pay to their princi» 
pals the amount due, if any. On appeal 
the learned District Judge held that a 
pakka artia in India probably corresponds 
to that of a del credere agent in England. 
In support of his view he cited Gopal Das 
Parma Nand v. Mul Raj (1), where,however, 
it was clearly laid down that when a trance 
action has taken place between the pakka 
artia and the constituent, the transaction 
must be regarded as a.contract between 
principal and principal.: He also referred 
to Ganpat Mal Sundar Das.v. Kehr Singh 
Balwant Singh & Co. (2), where it was held 
although the legal relationship between 
the constituent and the pakla artia was 
that of vendor and purchaser, there was 
this additional incident to the contract 
that the artia is entitled to charge commis- 
sion and brokerage in addition to the price. 
It is obvious that neither of these cases 
contains anything to indicate that -the 
contract between the constitutent and the 
artia ìs one of agency. In argument be- 
fore me, it was not suggested for the res» 
pondent that there was any express 
agreement (such as that pleaded) or that 
the relationship between the parties was 
anything but the normal relationship 
between a pakka artia and his constituent. 
What then is that relationship? The 
question is discussed at length in Bhagwan 
Das v. Kanji (8), and from that it seems 
clear that where an order has been given 
and accepted, the parties stand to one 
another in the relation of principals. That 
case was referred to ia Bhagwandas Paras» 
ram V. Burjorji Rattanji (4), as showing 
the customary incidents of the relationship. 
Manilal Raghunath v. Radha Kissen Ramji- 
wan (5), is tothe sameeffect, These cases 
have been cited and relied on by two Divie 
sion Benches of this Court, Gopal Das Par» 
ma Nand v. Mul Raj (1), and Ganpat Mal 
Sundar Das v Kehr. Singh Balwant Singh & 
Co. (2). In the former case Abdul Rashid, J., 
(with whom Addison, J. agreed) in discusse 
ing the effect of the acceptance of an order 

(1) A I R1937 Lah. 389; 173 Ind. Oas. 444. 39 PLR 
723; 10 R L 446, 

(2340 P L R 166; 174 Ind. Cas. 827; AI R 1937 Lah 
581; I L R (1987) Lah. 683; 10R L 605. - 

(3) 30 B 205; 7 Bom, L R 611. 

(4) 42 B 373; 44 Ind. Oas. 284; A I R 1917 P O 101; 
45 IA 29 23M L T 203; 34M LJ 305;4PL W 
229; 16 A L J 241; 27 O LJ 358; (1918) M W N 345; 
22 O W N 625; 29 Bom. L R 561; 7 L W 577; 11 Bur. 
L T 211 (P O). 

(5) 45 B 386; 62 Ind, Cas, 361; A I R 1921 Bom, 238; 
22 Bom. L R1018, 
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by pakka artia said: 


“It was open to them not to buy any cotton at all or 
if they wanted to cover themselves to buy cotton 
either at Bombay or at Lahore. They were not bound 
to deliverto the plaintiff 200 bales of cotton at the 
rate at which they accepted the order on the due 
date at Bombay. If the delivery to the plaintiff of 
the required amount of cotton on the due date entailed 
any loss, the defendants were bound to bearthe loss 
themselves, If however it resulted in any profit, they 
would be entitled to recover it.” 


Ín the latter case Tek Chand, J. quoted 
a part of what he justly described as the 
lucid judgment of Macleod, J., in Chhogmal 
v. Jainarayan (6): 

“The legal relationship between the client and the 
arti is that of a vendor and purchaser whether the 
contract is written or oral or whether an order is 
sent by telegram and accepted by the arti .. As bet- 
ween him and his client the busioess is finished when 
an order for pwrchase orsale is accepted.” 

It seems to me clear from these cases 
that there is no relationship of principal 
and agent such as would justify a demand 
by the constituent cf an account. For the 
respondent, Parmeshridas Bhagwan Prasad 
v. Raghbardas Bent Prasad, 134 Ind. Oas. 
489 (7), was cited as an example in whicha 
suit for account was brought against a 
pakka artia, but the question was not raised 
whether the suit lay. Reférence was also 
made to Jot Ram Sher Singh v. Jiwan 
Ram Sheolimal (8), where the point was 
touched on but not decided, The suit 
which was brought for an account against 
a pakka artia was dismissed but not on the 
ground that asuit foran account did not 
lie against a pakka artia. These cases cannot 
be taken as showing that a suit for an 
account lies, If the question is considered 
from a practical point of view, it is difficult 
to see of what avail a suit for an account is, 
From the nature of the relationship between 
the parties, as explained in the cases to 
which I have feferred, the only claim 
which can be made by aconstituent against 
a pakka artia is for a liquidated sum. The 
calculation of the sum in no sense involves 
accounting by the the pakka artia : it isa 
matter of the application of simple arith- 
metical methods the facts within the 
knowledge of both sides. I allow this appeal 
and I restore the decree of the trial Judge 
dismissing the suit. The plaintiff will 
pay the defendants’ costs throughout, 


Be Appeal allowed. 


(6) 15 Bom. L R 750; 20 Ind. Oas, 882. 

(7) 134 Ind. Oas, 489; 32 P. L R 380; Ind. Rul. (1931) 
Lah. 937 (1). 

(8) A IR 1932 Lah, 633; 139 Ind. Oas. 637; 33 PLR 
985; Ind. Rul. (1932) Lab, 594 (2). 
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CALCUTTA HIGH COURT 
Criminal Reference No. 22 of 1940 
April 26, 1940 
BARTLEY AND SRN, Jd. 
LATIFANNESSA BIBI—OompLaINaNnt 

- versus 

Sk. NANU—Aocousep—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 488 
—Order granting maintenance—Successor, tf can 
refuse toenforce it—Such order by consent of par- 
ties—Order held enforceable. 

Where a Magistrate passes an order under 
s. 488, Criminal P. O., granting maintenance, his 
successor cannot refuse to enforce that order on 
the ground that it wag improper. 

Where such an order ran “the child is to have 
Rs. 3 per month for its own maintenance until 
it attains puberty. The parties consent to this”: 

Held, thatthe order did not embody the terms 
of any compromise onthe question of the liability 
of the father to maintain his daughter and was 
enforceable. 


Mr. Priya Nath Bhattacharjee, Against 
Reference. 


Bartley, J.—This is a reference under 
s. 438, Oriminal P, O., made by the learn- 
ed Sessions Judge of Hooghly, The facts 
are that one Latifannessa filed an applica- 
tion under s, 488, Oriminal P. O., against 
her husband Shaik Nanu for the mainten- 
ance of herself and her children. The order 
with regard to the younger child was ; 

“The child is to have Rs, 3 per month for its 


own maintenance until it attains puberty. The 
parties consent to this.” 


The petitioner was divorced and has 
married again and the maintenance for the 
child was not paid. She then applied to the 
successor of the Magistrate who made the 
order for its execution. The Magistrate then 
recorded an order to the effect that as it 
appeared to him to be improper for a 
Magistrate to embody the terms of a com- 
promise in an order under s. 488, Criminal 
P. O., that order could not be enforced., He 
therefore refused to issue a warrant and 
referred the petitioner to the Oivil Court. 
The learned Judge is of opinion that this 
order is erroneous in law and has referred 
the matter to this Court, No one appears in 
support of the references and against it, itis . 
urged on the authority of certain decisions 
of the Lahore High Court that an order 
embodying a patition of compromise could 
not be enforced under s. 488, Oriminal P. Q. 

Whatever the validity of this contention 
may be in an application in revision, direct- 
ed towards the setting aside of the order 
passed under s. 4t8 of the Code, we think 
that it has no application whatsoever to a 
case like the present in which the Magis» 
trate refuses to enforce an order made by 
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his own predecessor and in his own Court, 
For that reason alone we are satified that 
the order made by the Sub-Divisional Offi- 
cer of Serampore in the present case ought 
not to be maintained. Further, it should be 
noted that in the present case the original 
maintenance proceedings were contested 
proceedings and the only evidence of a 
compromise of any kind is the statement in 
the order itself as quoted above. It does 
not appear in that order that there was any 
compromise on the question of the liability 
of the father to maintain his daughter. All 
that appears is that the Court decided the 
amount of the maintenance to be paid and 
that the parties did not challenge that 
amount. Inthe result, tūis reference must 
be accepted and the order made by the 
Sub-Divisional Officer of Serampore must 
be set aside. 


Sen, J.—I agree. 


D. Reference accepted. 
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MADRAS HIGH COURT 
Oriminal Revision n No. 966 of 1939 
an 
Criminal Revision aa oR No. 913 of 
1939 


January 24, 1940 
BURN AND LAKSHMANA Rao, JJ. 
PENUBALA MUNI KRISHNAYYA— 
PETITIONER 
versus 


PENUBALA AKKULAMMA— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 488 
(3)—Person failing tocomply with maintenance order 
— Magistrate sentencing him—Subsequent insolvency 
and order by Insolvency Court under Provincial 
Insolvency Act (V of 1920), 3. 23 (1) — Protection 
order, whether conclusive Magistrate, if can set 
aside his own order of sentence—Nature of sentence 

under 8. 488 (3). a , 
Wording of s. 483(3), Oriminal P. O., shows that in 
every case itis the duty of the Magistrate to find 
out whether the person ordered to pay maintenance 
under s. 488 has or has not failed without sufficient 
cause to comply with the order. Neither the protec- 
tion order under 8. 23 (1), Prov. Insol. Act nor the 
adjudication order passed by Insolvency Oourt sub- 
sequent to the sentence by the Magistrate could be 
conclusive on this point. The question is one of fact 
which the Magistrate has to decide for himself, 
Prima facie, ofcourse, it would appear to a Magis. 
trate that an order of protection or an order of 
adjudication would besufficient to show that failure 
to comply with an order to pay maintenance had not 
been without sufficient cause, but it cannot be said 
that the Magistrate’s hands would be tied by the 
order of the Insolvency Court. It is not possible for 
a Magistrate who has passed a sentence of imprison- 
ment under s. 488 (3) to cancel the sentence merely 
because the Insolvency Court has issued an order of 
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protection, The sentence of imprisonment isa 
punishment inflicted for breach of the order. It 
cannot be considered in the terms of s. 23 of the 
Prov. Insol. Act, that a person who has been sentenced. 
under s. 488 (3) is under imprisonment in execution 
of the decree of any Court for the payment of money. 
Tokee Bibi v, Abdeol Khan (1), 81 Ind. Oas. Q12 (2) 
and 165 Ind. Oas. 297 (3), distinguished. 175 Ind. 
Oas. 235 (4), 112 Ind. Cas. 218 (5), 144 Ind. Oas. 187 
(6) and 124 Ind. Oas. 127 (7), relied on. 


Cr. R. P. under ss. 435 and 439 of 
the Criminal P. C. 1898, praying the 
High Court to revise the order of the 
Court of the Sub-Divisional Magistrate of 
Ohandragiri Division, dated October 29, 
rd and made in M. CO. No. 10! of 


Mr. N. Rangachart, for the Petitioner, 
The Public Prosecutor, for the Crown. 


Burn, J.—This is an application to 
revise the order passed by the learned 
Sub-Divisional Magistrate of Chandragiri 
on October 29, 1939 on an application 
made to him on October 28, 1939 on behalf 
of the petittoner. The petitioner is the 
husband of a woman named Akkulamma 
in whose favour the learned Joint Magis- 
trate passed an order in M.O. No. 104 of 
1938 on February 7, 1939, directing this 
petitiener to pay his wife Rs. 3-80 per 
mensem as Maintenance under s, 488 of 
the Oriminal P. O. The petitioner did not 
pay in accordance with that order. Before 
she could enforce the order the petitioner 
filed a suit O. 5. No. 128 of 1939 in the 
Court of the District Munsif of Tirupati 
and obtained an interim injunction 
restraining his wife from enforcing the 
order for maintenance, The injunction 
was in force until July 21, 1939. On that 
date, the interim injunction was vacated 
and the petitioner’s wife on July 24, 1939 
applied tothe Joint Magistrate to direct 
this petitioner to pay Rs. 17-80 being 
the arrears for five months. The learned 
Joint Magistrate issued a distress warrant 
and asthe money was not realised, he 
gave notice to the petitioner who appeared 
before him. The Magistrate found that he 
had without sufficient cause failed to pay 
the money due to his wife under the main- 
tenance order. The Magistrate, therefore, 
sentenced him to suffer rigorous imprisons 
ment for one month or until the amount of 
the arrears should sooner be paid, This 
order was passed on October 23, 1939, 
On October 24, the petitioner filed an 
insolvency petition in the Oourt of the 


- District Munsif and obtained from him an 


order of his release under s. 23 (1) of the 


` 
ay 
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Prov. Insol. Act. The District Munsif 
communicated a copy of this order to the 
Joint Magistrate with a letter dated 
October 25,and the petitioner made an 
application on October 28, for his release. 
The learned Joint Magistrate dismissed his 
application for release and this revision 
petition consequently been brought. 

The contention on benalf of the petitioner 
is that the protection order passed by the 
Insolvency Court is a decision of a compes 
tent Civil Court within the meaning of 
s. 489 (2) of the Criminal F. O., in conse. 
quence of which the Joint Magistrate is 
compelled to cancel the sentence of ime 
prisonment passed upon this petitioner. 
There is no authority for this contention. 
The learned Counsel for the petitioner 
has referred us to the cases reported in 
Tokee Bibi v. Abdoolkhan (1) and Halphede 
v. Halfhide (2) but we do not think 
that they have any application. In the 
earlier case there was no sentence of 
imprisonment passed atall. In the second 
case, the protection order had been issued 
before the sentence of imprisoment was 
passed, and after the sentence of imprison- 
ment was passed, an adjudication order 
had been passed and the protection order 
continued until discharge. Their Lord- 
ships of the Calcutta High Court said : 


“Inour opinion, the fact that he has been 
adjudicated an insclvent is conclusive, so long 
as the order of adjudication stands, that the 
petitioner is unable to pay his debts. There 
is also the order of protection. It follows, therefore 
that the petitioner being unable to pay his 
debts,is not guilty of wilful neglect within the 
meaning ofsa. 488 ofthe Oriminal P. 0.” 


It is noticeable that there was also no 
finding by the Magistrate of wilful neglect 
in that case. The terms of s. 4&8 (3) have 
since been altered., There is no question 
now of “wilful neglect’. The section 


-reads : 

“Tf any person so ordered fails without 
sufficient cause to comply with the order, any 
such Magistrate, for every breach of the order, 
*kk* sentence such person **** to imprison- 
ment”. 

This wording shows that in every case 
itis the duty of the Magistrate to find 
out whether the person ordered to pay 
maintenance under s. 488 hasor has not 
failed without sufficient cause to comply 
with the order. Neither the protection 
order nor the adjudication order could be 
conclusive on this point, The question is 
one of fact which the Magistrats has to 


(1) 50 536. 
(2) 50 O 867; 81 Ind. Cas, 912; A IR 1924 Cal, 230; 
25 Or. L J 1088. l 
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decide for himself, Prima facie, of course 
it would appear to a Magistrate that an 
order of protection or an order of adjudica. 
tion would be sufficient to show that 
failure tocomply with an order to pay 
maintenance had not been without suffi- 
cient cause, but it cannot be said that the 
Magistrate’s hands would be tied by the 
order of the Insolvency Court. Learned 
Counsel for the petitioner has referred us 
to the decision of Mr. Justice Wadsworth 
reported in In the matter of S. Yahia (3). 
That has no bearing upon the point before 
us. The learned Judge has held that 
arrears of maintenance payablein respect 
of Magisterial order under s. 438 of the 
Oriminal] P. O. constituted “a debt or liability 
proveable in insolvency” within the mean- 
ing of s. 46 (3) of the Presidency ‘Towns 
Insol. Act. The learned Judge has not 
anywhere suggested that a protection order 
issued by an Insolvency Court would 
necessarily be conclusive for a Magistrate 
making an inquiry under s. 488 (3) of the 
Criminal P. O. The matter has been dealt 
with very clearly by Mr. Justice Allsop 
of the Lahore High Oourt in the case 


reported in Shyama Charan v. Augwa 
Devo (4). The learned Judge has 
said : 


“Ithas also been urged thatthe mere fact that 
the applicant has been adjudicated an Insolvent 
shows that heisunable to pay forthe maintenance 
of his wife and that that constitutes sufficient 
cause for non-payment. Here again I am unable to 
has suggested that the 


agree, Learned Counsel 
whole of the insolvent’s property vests in the 
Receiver and there is nothing left out of which 


he can maintain his wife. This argument overlooks 
the fact thatthe property of the insolvent which 
vests inthe Receiver doesnot include any property 
which is exempted by the Civil P. O., from liability 
to attachment and saleinexecution of a decree. 
Under the provisions of s. 60 of the Civil P. O. 
as now enacted the salary to the extent of Ist 
hundred rupees and one half of the remainder of 
such salary is excepted from such attachment. 
The applicant would therefore,if he is prepared 
to do work and earn a salary,be in a position to 
support his wife”. j 

The learned Judge has also pointed out 


that : 

“An order passed by a Magistrate under s. 488 
(3) of the Oriminal P. O., for the imprisonment ofa 
person who fails to pay maintenance allowance is & 
sentence of imprisonment”. : 

That is the word used in the Oode itself. 
The learned Public Prosecutor has cons 


tended with much force that the Magis- 


(3) 71M LJ 480; 165 Ind. Oas. 297; 44 L W 292; 
A I R1936 Mad. 793; 1936) M W N 1024; 9 R M 227; 
37 Or. L J 1129; I L R (1937) Mad, 93. 

(4) I L R (1938) All. 486; 175 Ind. Oas. 235; (1938) 
ALJ 295;41R1938 All. 253; 1938 ALR 391; 10 R 
A 652; 39 Or. L J 553. ` 
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trate who has passed such sentence has 
no power to cancel his own order. Learned 
Counsel forthe petitioner has discussed 
the question whether a preceeding under 


s. 488 is “a Criminal case” or not. But we 
think that thatis nota relevant discus- 
sion. It appears to us that the orders 


referred toins. 489 (2) which the Magis- 
trate can cancel or vary are orders 
Telating to the amount of maintenance 
payable. We do not think that it is 
possible for a Magistrate who has 
passed asentence of imprisonment under 
8.483 (3) to cancel the sentence merely 
because the Insolvency Oourt has issued 
an order of protection. The sentence of 
imprisonment is a punishment inflicted 
fcr breach of the order. It cannot be 
considered inthe terms. of s. 23 of the 
Prov, Insol. Act, that a person who has 
been sentenced unders.488 (3) is under 
“Imprisonment in execution of the decree 
of any Court forthe payment of money”. 
This view derives support from the 
decision in Mehr Khan v. Bakhut Bhari 
(5), Maung Tin v. Mahmin (6) and In re 
Muhammad Alt Mithabai (7). Inthe last 
case, it was held that a wife can make 
an application for maintenance under 
s. 4&8 of the Criminal P. C., in spite of the 
fact that she had already obtained a 
decree inthe Oivil Court for mainten- 
ance, payments under which were sús- 
pended by her husband who had filed an 
insolvency petition. Moreover even disg- 
charge of an insolvent does not free him 
from liability to obey an order under 
§.488, Criminal P. C. Vide g. 44 (1) (d) of 
the Prov. Insol. Act. 

For these reasons, we think that the 
order of the learned Magistrate is correct 


and this revision petition is dismissed. 
The petitioner must surrender to his 
bail to serve out the remainder of the 


period of imprisonment 
been sentenced. 
N. 8. Petition dismissed. 


(5) 10 L 406; 112 Ind. Oas. 218; 29 Or, LJ 1002; 
AIR 1929 Lah. 32, 
. (6) ILR 226; 144 Ind. Oas. 187 (2); A IR 1933 
Rang 138; Ind. Rul. (1933) Rang. 92; (1933) Cr. Oas, 
728; 34 Or. L J 815 {F B). 

(7) A I R 1930 Bom., 14i; 124 Ind. Oas, 127; Ind. 
ae (1930) Bom, 255; 831 Bom. L R 1366;31 Cr. LJ 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 27 of 1939 
January 30, 1940 
Tom, O. J. anD Ganaa Nata, J. 
SHEO BANDHAN PANDEY—Puatintirr— 

APPELLANT 
versus 
KISHUN PRASAD PANDE AND OTHERS — 
DEFENDANTS — RESPONDENTS 

Agra Pre-emption Act (XI of 1922), ss. 6, 1l— 
Transfer of land unders. 5, U. P. Regulation of 
Sales Act (XXVI of 1934)—Right of co-sharer to pre- 
empt. 

A co-sharer hag no right of pre-emption in the 
case of a transfer of landunders 5, U.P. Regulation 
o Sales Act, as such a sale is one in execution of a 

ecree. 


L, P. A. against the order of Mr. Justice 
Iqbal Ahmad, reported in 179 Ind. Cas. 
238. ° 


Mr, K. N. Agarwala, for the Appellant, 
Mr. Shiva Prasad Sinha, for the Respon- 
dents. 


Thom, C. J.—This is a plaintiff's appeal 
arising out of a preeemption suit. The suit 
was decreed in the trial Court. On appeal 
ths lower Appellate Court dismissed the 
suit. The decree of the lower Appellate 
Oourt has been upheld in second appeal 
in this Court. This appeal is under the 
Letters Patent. One important question of 
law is presented for consideration in this 
appeal, namely as to whether a co-sharer 
has a right of preemption in the case of a 
transfer of land under s.5. Regulation of 
Sales Act XXVI of 1934. Under the pros 
visions of the Regulation of Sales Act, the 
Oollector is in the case of the execution of 
a decree which has been transferred to him 
in pursuance of a notification Nos. 576/1A-93 
dated March 26, 1932 made in virtue of the 
provisions of s. 68, Civil, P. O., empowered 
to value the land sought to be sold under 
the decree and to give the decree-holder 
an option of taking the land at that valua- 
tion in satisfaction of his decree. The 
option is given to the decreesholder under 
s. 4 (a) of the Act. Section 5 of the Act is 
as follows : 

“Tf the decree-holder exercises the option men- 
tioned incl, (a) of s.4, the Collector shall transfer 
to him the agricultural land or the amount of 
Re land determined in accordance with s. 3 


a 
(2), as the case may be, in full satisfaction of the 
decree.*' 


The defendants are decree-holders and 
land was transferred to them by the Col- 
lector under the provisions of s. 5 afore» 
mentioned. The plaintiff is a co-sharer and 
he claims the right of pre-emption under 
s. 11; Agra Pre-emption Act. The plaintiff 
is not entitled to preeempt if the fsale which 
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was effected by the Collector is a sale held 
in execution of a decree. Under O. XXI, 
ï. 88, Civil P.C., the rights of co-sharers 
to pre-emption are protected in the cass of 
a sale held in execution of a decree. It is 
open to @ co-sharer to bid, and if his bid 
is equal to that of the highest bidder his 
bid is to be preferred under the provisions 
of the afore-mentioned rule. But under 
s.6, Pre-emption Act, itis enjoined that 
“no right of pre-emption shall arise in respect of 


any sale held in execution of a decree of a Oivil or 
Revenuë Court.”’ 


There is a provtso however to the section 
that nothing therein shall affect the provi- 
sions of O, XXI, r. 88 Under the provi» 
sions of the Civil P, O., and the notification 
above referred to where agricultural land 
is sought to'be sold in execution of a decree, 
the Collector becomes the executing 
authority. The decree is transferred to him 
for execution. Now up to 1934 when the 
Regulation of Sales Act was passed there 
was only one way in which the Oollector 
could direct a sale to be held in execution 
-of a decrée that was sale by auction. Ia 
1934 however the Regulation of Sales Act 
was passed, This Act was an Act designed 
to regulate the sale of agricultural land in 
execution of Civil Court decrees against 
agriculturists. Sections 3, 4 and 5 of the 
Act provide for a method of sale other than 
sale by auction. Instead of putting the 
property sought to be sold up for auction 
at once as he could have done prior to the 
passing of the Regulation of Sales Act, the 
Oollector is directed to value the property 
sought to be sold and to give the decree- 
holder the option of taking the property at 
that valuation. In other words the Collector 
is empowered under the Regulation of 
Sales Act, to effect a sale in another manner 
than by public auction. Under s. 11, Agra 
Pre-emption Act, co-sharers are given a 
right of pre-emption 

‘whenever a co-sharer or petty proprietor sells any 
proprietary interest in land forming part of any 
mahal or village in which a right of pre-emption 
exists, or when any such interest is foreclosed.” 

The sale of the property to the defendants 
in the present suit by the Collector was 
not a sale by a co-sharer or petty proprietor; 
it was a sale by the Collector ands. 6, 
Preemption Act, declares that no right 
of pre-emption arises in a sale in execution 
ofa decree of a Oivil or Revenue Court. 
The decision of this appeal therefore turns 
upon the answer tothe question as to whe- 
ther the transfer of the property in suit by 
the Collector to the defendants under s. 5, 
Regulation of Sales Act XXVI of 1934, was 


INUGANTI VANKATA RAYANIM V, ALLUBI OHINA BAPANNA (MADR.) 


683 


a transfer in execution of a decree. In 
our judgment it was. The respondents had 
a decree against an agriculturist; they 
proposed to sell his land. The execution 
of the decree was thereupon transferred to 
the Collector. The Collector became the 
executing Oourt. Under the provisions of 
s. 5, Regulation of Sales Act, he effected a 
sale of the property to the decree-holders. 
He did not actin his administrative capacity 
as representing the judgment-debtors; he 
acted as the executing Court carrying out 
a salein one of the methods now provided 
by the Legislature in the Regulation of 
Sales Act. The sale being one in execution 


‘ of a decree no right of pre-emption arises 


and the plaintiff's suit must fail. In the 
result the appeal is dismissed with costs, 
S. Appeal dismissed. 


———— 


MADRAS HIGH COURT 
Appeal No. 95 of 1937 
September 15, 1939 
Born AND STODART, JJ. 
Raja INUGANTI VENKATA RAYANIM 
VARU—APPELLANT 
veTSUS 
ALLURI CHINA BAPANNA AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908.,0.V, r. 19 
—Mandatory provisions of O.V, r. 19, should be 
observed—Absence of express declaration required by 
rule—Effect. 

It is of course desirable that all Courts should 
observe the mandatory provision in O. V, r. 19, Oivil 
P. O., and either declare that the summons has been 
duly served or order such further service as it thinks 
fit. But the absence of such an express declaration 
does not involve as & necessary consequence a find- 
ing that a summons has not been duly served: 

Held, that in the circumstances of the caso there 
was an implied though not an express declaration 
of sufficiency of service on defendant, 147 Ind. Oas, 
1242 (1) and 142 Ind. Cas. 765 (2), distinguished. 

A. against the order of the Sub-Judge, 
Nellore, dated September 22, 1936. 


Messrs. P. V. Rajamannar and K, Subba 
Rao, for the Appellant. 

Mr, K. Venkataramaraju, for the Respon- 
dents. 


dJudgment,—lIt is of course desirable 
that ali Courts should observe the manda- 
tory provision in O.V, rT, 19, Civil P. O., 
and “either declare that the summons has 
been duly served or order such further 
service agit thinks fit.” But we do not think 
that the absence of such an express dece 
laration will involve as a necessary cons 
sequence a finding that a summons has 
not been duly served. In the present case 
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no less than four summonses were taken 
out to the appellant and they were all 
returned with reports that the copies had 
been affixed ‘because the appellant was 
absent in some place or other, After the 
fourth return of the kind the Court said on 
March 24, 1933: 

“Defendant No. 7 affixed on March 15, 1933, said 


to have gone to Tirupattur by the inmates of the 
house. Called absent. Defendant No.7 ex parte.” 


In the circumstances of this case we see 
no difficulty in saying that there is here 
an implied though not an express declara- 
tion of sufficiency of service on defendant 
No, 7. The decisions in Azagappa Chetti v. 


Ramnath Chettiar (1) and Ramaswami Chetti : 


vV. Chinnappan Chetti (2), are not in point. 
Moreover, we must agree with the learned 
Sub-Judge that the appellant really knew 
all about the suit as it was going on. The 
mortgagor-defendants were his son-in-law 
acd his grandsons and it is not possible 
to believe his statements that he knew 
nothing about the suit until after it had 
been decreed. We agree with the learned 
Sub- Judge that the appellant did not prove 
that he was prevented by any sufficient 
cause from appearing when the suit came 
on for trial. We therefore dismiss this 
appeal with costs, and we do so with no 
compunction, since the appellant has not 
and never has had any defence of his own 
to raise. He wants now, he says, to press 
a plea actually taken at the trial on behalf 
of the mortgagor-defendants, but not sube 
stantiated by their Court-guardian. 


NoE. Appeal dismissed, 


(1)64 M L J629:'147 Ind. Oas. 1242; A I R 1933 
Mad, 466; (1933) M W N 478; 37L W 662; 6 R M 427. 

(2) 64 M L J 637; 142 Ind. Cas. 765; A I R 1933 Mad. 
406; Ind. Rul. (1933) Mad. 258; 37 L W 487; (1933) 
M WN 257. 
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OUDH CHIEF COURT 
Miscellaneous Appeals Nos. 63 of 1939 
and 126 of 1939 treated as 
Applications Nos. 46 and 47 of 194 

April 30, 1940 
ZiseUL Hasan AND RADHA Kpisana, Jd, 
M, FATYAZ ALI KHAN AND orHers— 
Orposits Party—AppLICANTS 
VETSUS 
Mian SAIFULLAH SHAH 
SOHARWARDI AND OTHERS— A PPLICANTS— 
OPPOoBITE PARTY 
Civil Procedure Code (Act V of 1908), s3. 115, 151, 
92—Order of Court making amendment in scheme 
prepared in suit under s. $2—No appeal but revision 
lies—Appeal preferred challenging jurisdiction of 
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Court—It can be treated as revision— Scheme 
prepared in suit under s. 929—Amendment of, if can 
be made on application. under s. 151—Amendment 
sought held, did not offend against s.92. ` 

No appeal lies from an order of the Court 
making an amendment in the schemelaid down in 
the decree inthe suit under s. 92, Oivil P. O. But 
where an appeal has been preferred and e the 
appellant challenges the jurisdiction of the Court 
to pass the order, the appeal can be treated as 
application in revision, 168 Ind. Oas. 803 (1), 
relied on. (p. 628, col. 1.3 

The Oourt has jurisdiction to entertain an 
application under s, 15], Civil P, O. for amend- 
ment of the scheme prepared in a suit under 
s. 92, Civil P. O, and the scheme, particularly one 
relating to a Muslim Waqf, can be modified. 

{Case-law discussed and relied on,] 

Held, on facts that the reliefs sought in 
application foramendment did not fall within any 
of the cls. (a) to (h) mentioned in sub-s, 1 ofs, 92, 
Civil P. O. The amendments sought were both 
necessary andfadvisable. [p. 700, col®1.] 


Misc. As. against the order of the Civil 
Judge, Bahraich, dated October 29, 1938. 


Messrs. Ghulam Hasan and Mohammad 
Hafeez, for the Applicants, 


Mr. M. H. Qidwai, for Opposite Party 
Nos. 1 to 6, 8 and 9. 


Judgment.—Thkese appeals have been 
brought against an order of the learned 
Ist Civil Judge of Bahraich amending a 
scheme prepared in a suit under s. 92 
of the Civil P,O. Appeal No. 126 of 1938 
bas been brought by M. Faiyaz Ali Khan, 
President of the Dargah Committee of 
Bahraich and appeal No. 63 of 1939 
has been brought by him and four 
others. 

In a village called Singha Parasi, which 
is at a distance of abcut a mile anda 
half from the town of Bahraich there is a 
shrine known as the Dargah of Syed 
Salar Masud about which we find the fol- 


lowing inthe District Gazetteer : 

“The chief point of interest in Bahraich is the 
Dargah of Syed Salar Masud. He was the son 
of Salar Sahu and the nephew of Mahmud of 
Ghazni. It was here that he met his death in 
424 Hijri atthe hands of the Hindus under Raja 
Suhal Deo. His shrine stands in the village Singha 
Parasi at a distance of a mile anda half from the 
LOWDeseees The place has long been an object of 
pilgrimage anda large fair takes place there 
yearly in Jeth attended by about 1,00,000 persons 
many of whom are Hindus ...... The management of 
the shrine and the fair was formerly in the hands of 
khadims the reputed descendants of sérvants of the 
saints. Owing however to the frequent abuses 
that occurred, a committee was formed in 1876 to 
administer the shrine under the supervision of 
the Deputy Commissioner. The dargah is now 
financially well off and supports a school and a 
dispensary”. : ; 

Connected with this dargah is another 
institution known as Takia Inayat Shah, or 
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Takia Mansur Shah or 
which is situated in the village of Jagdishe 
pur Sookha. With regard to this takia 
we find the following in the wajibeulearz of 
Jagdishpur Sookha — 

“About two hundred and forty seven years ago, 
Mian {nayat Shah, a fagir of Azad Soharvardia 
clan, came fromthe city of Multan to Bahraich to 
see Hazrat Syed Salar and took up his domicile by 
buildinga takia or a house in a jungle close to 
the abadi of the city of Bahrajch........ After his 
death Ghulam Ali Shah became his successor and 
in histime some fallow land was granted by the 
Lucknow Oourt for expenses of the takia. Mian 
Ghulam Ali Shah remained in possession of thie 
land andfounded mohalla Ghulam Ali Purwa 
on it. In 1146 Hijri Nawab Saadat Khan also 
granted a new sanad for the muaji ... Himmat 
Ali Shah succeeded Mansur Shah and the village 
of Jagdishpur Sookha was granted by the Lucknow 
Court to Himmat Ali Shah for expenses of the 
takit... From the time of thegrant upto 1263 F', 
the village continued in the possession of the 
successors of the said Inayat Shah and at the 
settlement or 1264 to 1266 F. it continued as 
muafi in the name of Mashoog Shah and at the 
time of the last settlement after the death of 
Mashooq Shah, Azimullah Shah came into 
possession.” 


It appears that in 1926 a suit under 
e. 92 of the Civil P. O. was filed by the 
Legal Remembrancer against Hamiduddin 
AliShab, the then sajjadanashin. The 
sajjadanashin died during the pendency 
of the suit on February 11, 1928. The 
suit abated and two claimants to the 
gaddiof the sajjadanashin appeared on 
the scene. Onewas Sharfuddin Ali Shah 
and the other Saifullah Shab, respondent 
No. 1 in these appeals. The Muslim public 
of Bahraich elected Saifullah Shah as 
the sajjadanashin and on July 20, 1938, 
Saifullah Shah and about a dozen leading 
citizens of Bahraich entered into an 
agreement by which a scheme for the 
management ofthe takia was drawn up 
and boththe agreement and the scheme 
were registered. On March 7, 1929, a 
second suit under s. $2, Civil P.O. was 
filed by the Legal Remembrancer and on 
March 15, a decree in the suit was 
drawn up adopting the scheme just referred 
to. 


On September 30, 1938, the respondents 
to appeal No. 126 of 1938 who are members 
ofthe iakia committee, filed an application 
purporting to be under s, 151, Civil P. O, 
in the Court of the let Civil Judge of 
Bahraich for amendment of the scheme 
laid down by the decree of March lo, 
1929. Nobody was impleaded in this 
application as opposite party, Appellant 
No. 2 Khwaja Khalil Ahmad Shah, who is 
sajjadanashin of the dargah, and ex oficio 
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member. of the takia committee, came 
to know of this application and on 


September 26, 1938, he filed an application 
objecting to the respondents’ application 
for amendment of the scheme and raising 
the plea that all the members of the 
takia committee and the Advocate-General 
were necessary parties. On this the Court 
ordered that the Legal Remembrancer, 
Mr. Mohammad Wasim, M. L. A., member 
of the takia committee and Mr. Faiyaz 
Ali Khan (present appellant No. 1) Pre- 
sident of the takia committee be made 
parties. They were accordingly impleaded 
and though the Legal Remembrancer and 
Mr. Mohammad Wasim putin no objec» 
tion tothe amendment of the scheme, the 
appellant No.1 filed a written statement 
containing various objections to the respon- 
dents’ application for amendment. On 
the pleas raised by the appellants Nos, 1 
and2the following issues were framed 
by the learned Judge of the trial Court— 


l. Isthe application barred by the prin- 
ciple of res judicata as alleged by the 
opposite parties ? 

9 Are the proceedings under O. I, 
r. 8 Civil P. O. necessary in this case ? 

3. Is the present application barred by 
s. 92, Civil P. C.? 

4. Are the applicants competent to apply 
for the amendment of the takia scheme ? 

5. Is the amendment of the scheme 
necessary and legally permissible ? 

6. Willthe amendment of the scheme 
sought, contravene religious rites or customs 
as alleged in para. 12 of the written state 
ment of the opposite party No. 4? 

7, Are the questions raised in this case 
proper for summary inquiry ? 


All the issues were decided by the 
learned Judge in favour of the applicants 
and thereupon he amended the scheme 
according tothe prayer contained in the 
application for amendment with some 
modifications. These appeals have been 
brought against this order by the Presi- 
dent of the takta committee and some 
others. We have already noted 
while appeal No, 126 has been filed only 
by the President of the dargah and takia 
committee in appeal No. 63 of 1933 the 
president and four others are the appel- 
lants, Appellant No. 2is Khwaja Khalil 
Ahmad Shah, sajjadanashin of the dargah, 
appellant No. 3, Mr. Hamidullah Khan 
is a member of the takia committee, no- 
minated by the Municipal Board of 
Bahraich while Ahmad Ali and Chaudhri 


that - 
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‘Shah Mohammad are 
public. 

A preliminary objection has been taken 
on behalf of the respondente-applicants 
that no appeal lies, The learned Counsel 
for the appellants also conceded that the 
appeal was incompetent but he contended 
that a revision does lie and asked us to 
treat the appeals as applications in revision. 
We are of opinion that as laid down in the 
case of Abdul Hassan Khan v. Jafar 
Hussain (1937 O. W. N. 730) (1) the present 
appeals can be treated as applications in 
Tevision because the appellants challenge 
the jurisdiction of the Court below in 
making an amendment inthe scheme laid 
down in the decree in the suit under s. 92, 
‘Civil P, ©. We have therefore heard 
arguments of the learned Oounsel for 
parties after treating the appeals as ap- 
plications for revision. 

The main, in fact almost the sole, ground 
urged by the learned Counsel for the 
applicants before us was that the applica- 
tion of the opposite parties for amendment 


members of the 


of the scheme was barred by s. 92, Oivil 


P. O. and that the scheme could not be 
altered without a fresh suit under that 
section. In support of this argument, 
the learned Counsel relied on the following 
cases, 

(L) Pichat Pillai v, Lingam Iyer (A.J. R, 
1928 Madras, 268) (2) in whichit was held 
that where a scheme is settled under s. 92, 
Civil P. O., direction for applying to Court 
for modification of terms thereof is ultra 
vires ; but the question before us is not 
whether or not a direction can be ine 
cluded ina scheme for modification of 
its terms. 

(2) Chinnan Chettiar v. V. Sundaresa 
Ayyar (A. I. R. 1928 Madras 322} (3) in 
which it was held that any provision 
in any scheme framed by the Court to 
the effect that on an application to the 
Court under the scheme framed a trustee 
can be removed is ultra vires under s. 92, 
Oivil P. O. 

(3) Ambalavana Thambiran v. Vageesam 
Pillai (A. I.R. 1930 Madras 226) (4), In 
this case it was held that when liberty 
to apply is confined by arule under the 


(1) 1937 O WN 730; 168 Ind. Cas. 803; 1937 O L 
oo aie 9 RO 505; AIR 1937 Oudh 381; 13 Luck 


(2) A I R 1928 Mad. 268; 108 Ind. Cas, 199 TL T 
AO Mad. 16, 

(3) A I R 1929 Mad. 322; 115 Ind. Cas, 54: Ind. 
Rul. (1929) Mad 374, 

(4) A IR 1930 Mad. 226; 122 Ind. Cas. 455; (1929) M 
W N 744; Ind. Rul. (1930) Mad. 343, 
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scheme decree to particular persons, no 
others have locus standi to apply and to 
permit others to apply is in efect to 
modify the scheme which is not per- 
mjssible in law except by a suit under 
S. 92. 

(4) Devsi Tulsidas v. Bawa Ram Krtshen- 
das (A,J. R. 1935 Sind 210) (5). In this 
it was held that if any member of the 
public has any grievance against a trustee 
for his removal, he is to proceed under s. 92 
and file a regular suit and not to, move 
the Oourt by an application under ss. 92 and 
151; but the application in the present case 
is not forthe removal of any particular 
trustee. 


(5) U Po Maungv.U Tun Pe (A. LR. 
1929 Rangoon, 20) (6) in which it was held 
that where a scheme Las been framed, any 
mcdification or alteration of the scheme 
is in effect a new scheme and power to 
frame anew scheme is given only subject 
tothe condition laid downin s. $2; but in 
this case the very termsoftbhe trust were 
cought to be changed in go far that though 
the trustees were appointed for life it was 
sought to limit.their tenure to three years. 
It wason this account that the Rangoon 
Court held that the appointment of new 
trustees was illegal under s. $2 which 
lays down that in order to vary the 
terms of an express trust the proper 
course is for the Advocate-General or 
two or more persons with his permission to 
institute a suif to obtain such a variation. 
In the case before us, there is no 
prayer for amendment of the terms of the 
trust. 

(6) Abdulla v. Abdulla Harcon (A. I. R. 
1927 Sind, 1) (7). In this case a single 
Judge of the Judicial Commissioner's 
Court of Sind held thatthe remedy of the 
parties interested in a trust for the modi» 
fication ofa scheme framed ina suit by 
appointing additional trustees is not by 
an application in that very suit but by a 
new suit under s. 92. 

(7) Abdul Rahman v. Mst. Kulsumbd? 
(A.I. R. 1931 Nagpur, 82) (8). In this 
case a learned Additional Judicial Com- 
missioner of Nagpur held that if a clause ina 
scheme prepared by the Court provides for 
the removal of a trustee on an application 
that clause is invalid for it goss right across 

(5) A IR 1935 Sind 210; 159 Ind. Cas. 296; 8RS 
77; 29 SL R 308. 

(5) A I R 1929 Rang. 20; 114 Ind. Cas. 293; 6 R 
594; Ind. Ral. (1929) Rang. 53. 

(7) A I R 1927 Sind 1; 97 Ind. Oas. 398. 


(8) A I R 1931 Nag. 82; 131 Ind. Cas. 423; Ind, Rul, 
(1931) Nag. 87. 
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the provisions of s. 92, and thatin order 
to remove atrustee a suit has to be filed 
with the sanction of the Advocate-General. 
This case again has no application not 
only because there is no prayer in the appli- 
cation before us for the removal of any 
trustee but also because no such question 
arises before us whether or not a clause in 
a scheme providing for the removal of a 
trustee on an application is valid. 

Some of the above cases no doubt support 
the appellants to a certain extent buf 
after a full consideration of all the cases 
cited before us we have come tothe con» 
clusion that the weight and preponderance 
of authority is on the side of holding that 
a scheme, particularly one relating to a 
Muslim Waef, can be modified by an 
application under s. 151, Civil P. O, i 

In Sadupadhya Umeshanand Oja v. Hon. 
Maharaja Sir Ravaneshwar Prosad Singh 
Bahadur of Gidhour, (43 Ind. Cas. 772) (9), 
a Bench ofthe Calcutta High Court held 
that a Court which has sanctioned a 
scheme for the administration of a charitable 
trust is competent from time to time to 
vary the scheme as the exigencies of the 
case may require, Atp. 774* the learned 
Judges say— 

“The authority of the Court to amend 
the scheme from time to time bas 
not been and cannot possibly be 
questioned.” 

They then refer to various cases in 

support of their view. 

The same View was expressed again in 
a Calcutta case in Manadananda Jha V. 
Tarakonanda Jha Panda (A. I, R. 1924 
Oal. 330) (10). 

In.the case of Chandraprasad Ramprasad 
v. Jinabharthi Narayanabharthi, (A. L R. 
193i Bombay, 391) (11), it was held that 
even though a suit unders. 92 is decided 
and is at an end for all practical purposes, 
liberty to apply for modification or altera- 
tion of the scheme can be given in order 
to avoid multiplicity of suits and for such 
purposes, consent of the Advocate: General 
is not necessary. 


Again in Mahadev Heramb Dev v. 
Govindrao Krishnarao Kale, (A. I. R. 1937 
Bom., 124) (12), the Bombay High Court 


(9) 43 Ind. Cas 772; A I R1918 Cal, 530. 

(10) A I R 1924 Oal. 330; 76 Ind. Cas, 220; 37 O 
L J 281. 

(11) AI R 1931 Bom. 391, 183 Ind. Cas, 740; 55 
B 414: 33 Bcm. L R 520; Ind. Rul. (1931) Bom. 388. 

(12) A I R 1937 Bom. 124; 168 Ind. Cas, 577; 38 
Bom. L R 1137; 9 R B 375. 


; *Page of 43 Ind. Cas.—[Hid.] 
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held that when a sckeme of management 
of a public religious trust provides for 
its modifications by Court on application by 
any person interested in the inatitution, 
any person who may from time to time 
have an interest in the institution whether 
or not he was a party to the suit in which 
the scheme was originally framed can 
apply for modification of the terms of the 
scheme. In this case the scheme itself 
provided for its modification by Court on an 
application. 

In the Allahabad case of Sri Swami 
Rangacharya v. Ganga Ram, (I. L. R. 58 
All., 538) (13), also there was a reservation 
clause in the scheme and it was held that 
the power of the Court to settle a 
scheme for the administration of a trust 
in aufficiently comprehensive to include a 
provision to make the scheme alterable by 
the Court if necessary in future and that 
if the scheme is amended subsequently by 
the Court within the limits laid down by 
the decree the Court is giving effect fo 
its own decree rather than amending if. 

No doubt in the last three cases there 
was a provision in the scheme itself for 
its alteration by application to the Oourt, 
but in the Calcutta case of (43 Ind. Cas, 
772) (9), there was originally no reservation 
clause in the scheme and the amendment 
made in the scheme was itself intended 
to put in such a clause in the scheme. 
Moreover, as was pointed out in the case 
of (A. I. R. 1930 Mad. 226) (4), the general 
Muhammadan Law vests in the Oourt the 
Kazi's power of appointing a trustee directly 
and if the Kazi could make the appoint 
ment without his having recourse to s, 92 
as the law allowed him to do, so also 
could the Court. 

Their Lordships of the Privy Oouncil 
also remarked in Mohammed Ismail Ariff 
v. Ahmad Moolla Dawood, (L. R. 43 I. A. 
127) (14)— 

“Generally speaking in case ofa waqf or trust 
created for specific individuals or a determinate 
body of individuals, the Kazi whose place in the 
British Indian system is taken by the Oivil Court 
has in carrying the trust into execution to give 
effect so far ag possible to the expressed wisheg 
of the founder. With respect however to public 
religious or charitable trusts of which a public 
mosque isa common and well known example, the 
Kazi’s discretion is very wide......... He may in 
his judical discretion vary any rule of management 


(13) 58 A 538; 160 Ind. Cas, 1091; AIR 1936 All, 
97: 8 R A 698; 1936 A L R 228; (1935) A LJ 398. 

(14)}43 IA 127; 35 Ind. Oas. 30; 14 A LJ 74l; 
(1916) 1 M W N 466; 20 OWN 1118; 208M L T 110; 
18 Bom. L R 611; 31M L J 290; 24 OL J198;4 L 
W 269; 9 Bur L T 141; 43 O 108; 8 LB R 517; AI 
R 1916 P O 132 (PO). : 
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which he may find either not practicable or not in 
the best interests of the institution,” 

In view of the above authorities we are 
clearly of opinion that the Court below 
had jurisdiction to entertain an application 
for amendment of the scheme laid down 
for the management of the takia in 1929, 


Further we are of opinion that the relief 
sought by the opposite parties by their 
application for amendment does not fall 
within any of the cls, (a) to (h) mentioned in 
sub-s. 1 of s. 92, Civil P, O. 

The learned Oounsel for the applicants 
contends that the present application falls 
within cls. (a), (b) cr (g) that is to say 
that the application is for the removal of 
trustees or for the appointment of new 
trustees or for settling a scheme. We 
are however unable to accept this conten- 
tion. The following are the changes sovght 
by the applicants in the constitution of 
the committee:— l 

(1) Instead of cl. (a) of r, 1 of the 
scheme laying down that the president of 
the dargah committee will ex oficio be 
the president of takia committee, the sugges 
tion is that the president of the takia 
committee should be nominated by the 
Commissioner of the Fyzabad division from 
one of the senior Deputy Collectors who 
happens to be a Hanafi Muslim. 

(2) The scheme provides for the inclusion 
of three members of the Municipal Board 
Bahraich in the takia committee and the 
opposite parties feeling that there is no 
representation of the rural population on 
the committee desire that two members 
oe be taken from the District Board 
also. 

(3) The scheme was framed when there 
was only one Ohamber of Legislature in 
the province but now there is a Legislative 
Assembly as well as a Legislative Council. 
The Court has amended the scheme so 
as to provide that a Hanafi elected M. L, A. 
or M. L. O., be elected by members of 
the takia committee provided that if none 
of them is a Hanafi Muslim, the takia 
committee shall elect another Hanafi 
. Muslim. 

(4) By the amendment of cl. (f) ofr. (1) 
of the scheme the opposite parties sought 
to do away with the interconnection of 
the takia and dargah committees. This 
prayer has not been accepted by the 
learned lower Oourt and we think very 
rightly. 

These are all the amendments made in 
the scheme by the Court below and none 
of . them can in our opinion. be said to 
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fall under cls. (a) (b) or (g) of sub-s. 1 
of s. 92, Oivil P. C. We may point 
out that when the application was made, 
the office of the president of the dargak 
and takia committees was vacant owing to 
the resignation of Khan Sahib Maulvi 
Iqbal Ahmad, Deputy Oollector, so titat it 
cannot be said that the application was 
put in for the removal of the president of 
the takia committee. 

The application does not in our view 
offend in any manner againsts, 92, Civil 
am OF i 
Against the merits of the amendments 
sought by the opposite parties no arguments 
were addressed tous beyond saying that 
the opposite parties ought to show that the 
amendménts were necessary ọr advisable 
and we have already shown that they are 
both necessary and advisable. 

In the result we uphold the order of 
the learned Judge of the Court below 
and dismiss these applications with costs. 

S, Applications dismissed. 





CALCUTTA HIGH COURT 
Jury Reference No. 12 of 1940 
April 17, 1940 
HENDERSON AND SEN, JJ. 
EMPEROR—PROosSEOUTOR 
VETIUS 
JIT LAL BAHADUR—Aoovsgp 

Criminal Procedure Code (Act V of 1898), 8. 342 
—Accused must be given notice and opportunity of 
explaining incriminating circumstance against 

im. 

The object of an examination under s. 342, Ori- 
minal Procedure Oode, is for the purpose of en- 
abling the accused to explain circumstances which 
appear against him. If the Judge consideres that 
an explanation is necessary regarding this matter 
it is his duty to place the ‘matter before the ac- 
cused and to ask him whether he wishes to give 
any explanation. It is extremely unfair for a 
Judge to rely upon a circumstance as being incri- 
minating without giving the accused any notice 
of it and without giving him an opportunity of 
explaining the circumstance, . 


Mr. Hamidul Huq, for the Crown. 
Messrs. Sudhansu Sekhar Mukherjee and 
Amaresh Chandra Roy, for the Accused, 


Sen, J.—This is a reference under 
s. 307, Criminal P. O. The accused, Jit Lal 
Bahadur, was tried together with Dhan 
Bahadur on a charge of murder by the 
Additional Sessions Judge of Ailpore and 
a Special Jury. The jury returned a 
verdict of not guilty inż favour of the 
accused Jit Lal by a majority of 6 to 
3. They found Dhan Bahadur not guilty 
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by a majority of 7 to 2. The learned 
Additional Sessions Judge has accepted 
the verdict of the jury so far as Dhan 
Bahadur isconcerned and has acquitted 
him. As regards Jit Lal the learned Judge 
has referred the matter to us stating that 
in his opinion the verdict of the jury 
Was against the weight of evidence, The 
case for the prosecution may briefly be 
stated as follows: The deceased Kashmiri 
Buddha was a beggar and he was 
known to theaccused Jit Lal. Although 
Kashmiri wasa beggar nevertheless he 
had sufficient money to advance loans 
to various people. It is said that Jit Lal 
who wasin arrears with his rent asked 
Kashmiri for a loan but he didnot get 
it. This was shortly before the murder. 
The accused isa Durwan who is ia charge 
of a school at No. 182, Linton Street. 
It appears that his duties were to guard the 
school premises at night. On May 19, last 
at about 11 p.m. the accused was heard 
shouting “chor” ‘chor’. A crowd quickly 
collected outside the school premises 
and questioned the accused, According 
to the evidence of the witnesses who say 
that they came there on hearing these 
shouts the accused told them on being 
questioned that the thief was upstairs. 
When they wanted to go upstairs to see 
where the thief was the accused told them 
that the thief was dead inside ae box, 
Thereupon some of these persons including 
Stanley Mitra and rrofulla Ghosh went 
up and found the body of the deceased 
Kashmiri Buddha inside a large wooden 
box which was used for the purpose of 
storing a harmonium. The lid was opened 
by Jit Lal, The medical evidence shows 
that on the body of.the deceased there were 
four incised wounds all severe, one wason 
the neck, another on the top of the head, 
one on the left side of the face near the eye 
and another onthe left cheek. The evie 
dence is that death was due to these 
Injuries and that it may have been 
caused by a sharp-cutting weapon like a 
kukri. 

On the Police being informed the case 
was investigated and the accused was sent 
up together with Dhan Bahadur. The 
evidence against Dhan Bahadur consisted 
of a footprint expert’s evidence. We 
need notdeal with that evidence as we are 
not concerned with the case of the accused 
Dhan Bahadur, So far as Jit Lal is concerned 
the evidence admittedly is purely circum- 
stantial and what we have to decide is 
whether the circumstances proved were 
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such that there could be no reasonable 
conclusion except that the accused was 
guilty of murdering Kashmiri Buddha, 
We do not think that the circumstantial 
evidence is of this nature. The main 
evidence against the accused is that of 
Stanley Mitra, his friend Profulla Ghosh 
and the witnesses who came there on 
hearing the accused’s shouts. We are 
not prepared to say that the jury were 
unreasonable in not accepting their evi- 
dence in every respect. The story told 
by them as to the conduct of Jit Lal 
appears tous to be such that the jury 
would be entitled to disbelieve it. They 
say that Jit Lal told them that the thief 
had come into the school and that when 
they wanted tosee the thief he told them 
that the thief was lying dead inside a 
box, Ontheother hand it was suggested 
on behalf of the defence that the accused 
said that murder bad been committed and 
that he asked the Babus to help him in 
the matter. It seems to us very improbable 
that the accused could have made the 
statement attributed to him by Stanley 
Mitra, Profulla Ghosh and the other 
witnesses. In this connection it should 
be remembered that no blood stains were 
found onthe person of the accused or on 
his clothes. Now, if the accused had com- 
mitted the murder and put the deceased 
into the box, he would most certainly have 
blood stains cn his person or clothes, He 
must therefore have changed his clothes 
and washed his hands in order to remove 
alltraces of blood, Then the accused must 
have decided to create evidence in his 
favour by raising an alarm. He had time 
tothink over matters. That being so, it is 
extremely difficult to believe that he 
would tehave in the stupid fashion in 
which he is alleged to have behaved. The 
jury were therefore entitled to disbelieve 
these witnesses and to accept the defence 
version of what the accused said and 
did. 

There was also some evidence given by 
one Ganesh Shaha, who said that he saw 
the accused leaning out of the school 
verandah at about 7-30 p. M.on that day 
and that he heard groans from the houses 
after the accused had entered into a room 
by the side of the verandah. Now the 
evidence of this boy has not been relied 
upon by the learned Judge because he 
stated before the committing Magistrate 
that he could not recognize the person 
who was standing on the verandah, whereas 
before the jury he stated that he recognized 


702 


the man as Jit Lal whom he knew from 
before. Thisevidence is therefore of no 
weight against the accused. The learned 
Judge has commented upon the fact that 
the accused has given no explanation of 
what he was doing between Sor 9P.M, 
and ll p. m. and he says that this Is a 
circumstance which may be considered 
against him, The casefor the prosecution 
is that the accused usually went to the 
school at Sor 9 p. mM. and slept there. 
The learned Judge saysthat if Kashmiri 
had been killed by somebody else in the 
school premises the accused, Jit Lal, would 
have discovered itat about8 or 9 P. m. 
when he went there. The fact that he 
said nothing till 11 p. Įm. is according to 
the learned Judge, an incriminating cir- 
cumstance. Now, there is no evidence at 
ali that on that particular night the accused 
‘went tothe school premises between the 
hours of 8 or$ pv. Įm. There is no credible 
evidence to show when he went there. 
The accused was examined: by the learned 
Judge according to the provisions of s. 342, 
Orimina]l P. O., but he was not asked 
asingle question regarding this matter. 
The cbject of an examination under s, 342 
is for the purpose of enabling the accused 
to explain circumstances which appear 
against him. Ifthe learned Judge consi- 
dered that an explanation was necessary 
regarding this matter it was his duty to 
have placed the matter before the accused 
and to have asked him whether he wished 
to give any explanation, Itseems to me 
to be extremely unfair fora Judge to rely 
upon a circumstance as being incriminate 
ing without giving the accused any notice 
of it and without giving him an opportunity 
of explaining the circumstance. The 
accused may have had any number of 
reasons to give as to why he did not go to 
the school on that night at 8 or 9p. wu. 

The circumstances established in this 
case are in our opinion capable of various 
interpretations consistent with the inno- 
cence of the accused. The accused may 
have let out these rooms that night to the 
deceased for a few hours. The deceased 
may have gone there with some one else 
and it may be that this person for some 
reason or other killed the deceased. The 
accused came later on to take over the 
rooms and finding the body of the deceased 
in the box, raised the alarm. This is a 
reasonable inference which may be drawn 
from the circumstances proved, There 
may be similar other explanations of the 
circumstances which would be consistent 
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with the innocence of the accused. We 
consider that the jury were justified in 
coming tothe conclusion that the circum- 
stantial evidence was not of such a nature 
as would justify them in coming to the 
conclusion that the accused was guilty. 
We accept the verdict of the jury and 
acquit the accused : we direct that he be 
set at liberty forthwith. The reference is 
rejected. 

Henderson, J.—I agree, After going 
through the evidence I can only say that 
I am not convinced that* this murder was 
committed by the accused; in fact, I very 
much doubt whether it was. 

D. Accused acquitted. 


an _ e 


OUDH CHIEF GOURT - 
Oriminal Reference No. 21 of 1940 
May 23, 1940 
Zia-olLeHasan, J, 

RAM PRASAD DUBE—Acovusep— 
APPLICANT 
VvETSUS 
KING-EMPEROR—(JOMPLAINANT— 
OPPOSITE PaRTy 

Penal Code (Act XLV of 1860, s. 182—Prosecution 
under, without complaint in writing of public servant 
unders. 195, Criminal Procedure Code — Legality 
— Criminal Procedure Code{Act V of 1898), 8s. 190 
(1) (c), 195. 

The provisions of s. 190 (1) (c), Criminal P. O., are 
subject to the provisions of s. 195 which follows it 
and hence a person cannot be prosecuted and con- 
victed under 5,182, I. P. O, without there being a 
complaint in writing ofa public servant agaiast him 
as required by s. 195, Criminal P. O. — 

Cr. Ref. made by the Sessions Judge of 
Fyzabad. 


Mr. S. C. Das, for the Crown. 


Order.—This is a reference by the 
learned Sessions Judge of Fyzabad recom- 
mending that the conviction of one Ram 
Prasad Dube under s, 182,]. P. O. be set 
aside on the ground that there was no 
complaint in writing of a public servant 
against him as required by s. 195 of the 
Criminal P.O. 

The learned trying Magistrate has relied 
cn 8.190 (1) (c) of the Code in justifica- 
tion of his taking cognizance of the case 
against Ram Prasad Dube but as the learned 
Sessions Judge has pointed out, the provi- 
sions of this section are subject to the 
provisions of s. 195 which follows it and 
s. 195 lays down that no Gourt shall take 
cognizance of any offence punishable under 
ss. 172 to 188, T. P. O. except on the com- 
Plaint in writing of the public servant con- 
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cerned or of some other public servant to 
whom he is subordinate. Mr. Das holding 
the brief of the Govt, Advocate concedes 
that the trial of Ram Prasad Dube was 
against law, 

I therefore accept the reference, set aside 
fhe conviction of Ram Prasad Dube and 
as he appears to have died after payment 
of the fine imposed on him, it is ordered 
that the fine be refunded to the person 
or persons who are legally entitled to the 
money, as his heirs. 

8. ° Reference accepted, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Full Bench 
Criminal Revision Application No. 229 
of 1939 and Oriminal -Reference No, 17 
of 1940 
March 27, 1940 
Davis, J. O., Lopo anb WESTON, Jd. 
MUHAMMAD HASHIM—AP?LIOANT 
VETSUS 
EMPEROR—Oppositfs Party 

Criminal Procedure Code (Act V of 1898), s. 250— 
Applicabiltty—When applies to information given 
by Police Officer—If applica to all false and 
frivolous cases, 

The words in s. 250, Criminal P, O., cannot be 
read at large and divorced from the words of 
s. 190, with which they are closely associated. 
Section 250, will apply to information given by a 
Police Officer if that information can come as a 
complaint under cl. (a) of s. 190 (1), but s. 250, 
will not apply toa Police report falling under 
cl. (6) of s. 199 (1). 138 Ind. Oas. 635 (3), explain- 
ed 


Section 250, Oriminal P. O., is not susceptible 
of a complete and logical application to all false 
and frivolous or vexatious cases. It will not apply, 
for instance, to punish the real complainant as 
against the formal complainant, but this remedy 
provided is a summary remedy and does not con- 
‘emplate an inquiry which might be along inquiry 
into a chain of informants to ascertain who is the 
ceal as against the formal complainant. 


Or, R. App. and Or, Ref, by Davis, J. Q. 
and Weston, J. 


Mr. W. B., L, Vellani, for the Applicant. 
Mr, Pariabrai D. Punwani, Advocates 
General, for the Crown, 


Davis, J. C.—The question referred to 
‘be Full Bench is as follows ; 

“Whether s. 250, Oriminal P. O., can apply to a 
ase instituted ona Police Report oron informa- 
‘ion given by a Police Officer.” 
and arose from a revision application 
galnst an order of the Resident Magis- 
tate, Dadu, made under s. 250, Oriminal 
,O., directing a Head Constable Muham- 
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mad Hashim to pay Rs. 15 to each of the 
two men Haji s/o Saleh Shoro, and Dino 
sjo Jumo Shoro, on the ground ‘that he 
gave false information to a Sub Inspector 
accusing the two men of trying to bribe 
him inthe course of his investigation in a 
case of theft in which the two accused 
were interested. It is claimed on behalf 
of the Head Oonstable that because he is 
a Police Officer, so s. 250, Criminal P, C., 
cannot apply to him because of the words 
in the ruling referred tous, The decision 
of the question referred to us appears to 
depend upon whether s. 250, Oriminal 
P.O., must be read with s. 190, Criminal 
P. C. or whether the section must be read 
alone and the words “information to a. 
Police Officer” in s. 250, Criminal P. O., 
are to be read freely, as the Magistrate 
has read them, to cover a case such as 
this where a Head Constable makes acom- 
plaint to his Sub-Inspector of a non-cog: 
nizable offence. We do not think the words 
ins. 250, Criminal P. C., can be read at 
large and divorced from the words of 
s. 180, Oriminal P. O., with which we think 
they are closely associated, 

There are only three ways in which a 
Magistrate can take cognizance of an 
offence in consequence of which he exer- 
cises jurisdiction under s. 250, Criminal 
P.O., and when s. 250, Oriminal P. O., refers 
to a complaintor information to a Magis- 
trate or Police Officer, it must, we think,. 
refer to a complaint to a Magistrate under 
cl. (a) of subes. (1) of s. 190, Criminal 
P. O., to information to a Police Officer of 
a cognizable offence which forms the sub- 
ject of the Police report under cl. (b) or- 
to information to a Magistrate under cl. (o) 
where information by a Police Officer ia by 
express words excluded. We do not think it 
necessary to decide for the purpose of this. 
reference the question whether cl. (b) of 
8. 190 (1), covers the case of information to 
a Police Officer of a non-cognizable offence 
in respect of which the Police Officer has 
or has not made report to the Magistrate 
under s, 159, Criminal P. U,, and has re- 
ceived directions to investigate, That case 
has been discussed in Public Prosecutor v. 
Ratnavelu Chetty (1), at p. 534 and the 
effect of the amendment of s, 200, Crimi- 
minal P. O. pointed out, sgo that it is not 
now necessary for a Magistrate to examine 
a public servant who makes a complaint in 
the discharge of his public duties upon 
9 49 M 525 (534); 98 Ind. Oas. 983; A I R 1996 Mad, 


7 Or. L J 103]; 524M L J 210; (927) M W 
N 43; 25 L W 248, 
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oath. Inthe Bombay case in Emperor vV. 
Shivaswami Guruswami (2), it is pointed 
out that-.a Police report relating to a none 
cognizable offence can, by virtue of s. 200 
(aa), Criminal ?. O. be dealt with as a 
complaint falling under cl. (a) and there is 
nothing inthe Criminal P. 0. to prevent 
a Police Officer making a complaint like 
any other person. 

The words used in the Sind case Saleh v. 
Emperor (3), which sre the subject-matter 
of this reference, appear to be taken from 
Ramjeevan Koormi v. Durga Charan Sadhu 
Khan (4), but that case was decided before 
the amendment of ss, 190 and 200, Orimi- 
nal.P, O, and if the words “on information 
given by a Police Officer" do not refer 
to a case which falls under cl. (a) of s. 180 
{1), Criminal P. C,, they appear meaning- 
less because they do not fall within cl. (b) 
or cl. (c) of sub-s, (1) of s. 190, Oriminal 
P. ©. The case in King-Emperor v. Sada 
(5), which was appoved in Emperor v. 
Shivaswamt Guruswamt (2), again places 
information of an offence given to a Magis- 
trate by a Police Officer and not falling 
under cl. (b) of s. 1980, Criminal P, ©., 
under cl. (a) of that section and within the 
scope of s, 200, Criminal P. OC. It appeare 
therefore that the words used in Saleh v. 
Emperor (3) and which form the subjecte 
matter of the reference require some quali» 
fication. Section 250, Criminal P. ©. will 
apply to information given by a Police 
‘Officer if that information can come as a 
complaint under cl. (a), of s. 190 (1), Crimis 
mal P. C. but s. 250, Criminal P, O,, will not 
apply toa Police Report falling under cl, (b). 

In this case the proceedings appear to 
have been based upon a complaint made by 
.2, SubeInspector not as a Police Officer in 
-charge of a Police Station within the mean- 
ing of s. 154, Criminal P. C., but as the 
-official superior ofthe Head Constable, and 
though if the Magistrate had found the 
Sub-Inspector had made a false or vexas 
tious or frivolous complaint, s. 200, Orimi- 
nal P.C., would apply,it is not the Sub- 
Inspector who has been ordered to pay 
compensation, but the Head Constable, To 
justify the order so far as he is concerned, 
the '‘complainant,” within the meaning of 
s8. 250, Oriminal P. O. must be read as the 
yeal ag apart from the formal complainant 

(2) 51 B 498; 105 Ind. Cas, 459; A IR 1927 Bom. 
-440; 28 Cr. L J 939; 29 Bom. LR 742. 

(3) 28 SL R 299; 138 Ind. Oas. 635; AT R 1932 
‘Bind 156; (1932) Or. Oas. 692; 33 Or. L J 644; Ind. 
Rul. (1932) Sind 85. 

. (421 0 979, 

(5) 26 B 150; 3 Bom. L R 586 (F B). 
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but though this interpretation can be found 
in one case, Emperor v. Bahawal Singh (6), 
it is not found in other cases and the 
Division Bench will presumably follow in 
its actual decision of the case, Emperor 
v. Kouro Jumo (7), Emperor v. Sumar (8), 
Wali Mohammad v. Emperor ($) and’ Faiz- 
mahomed v. Emperor (10). It is not for 
us however to decide the actual case. 
Section 250, Oriminal P. O. does not appear 
susceptible of a complete and logical appli- 
cation to all false and frivolous or vexatious 
cases. It will not apply, for instance, to 
punish the real complainant as against the 
formal complainant, but this remedy pros 
vided is a summary remedy and does not 
contemplate an inquiry which might be a 
long inquiry into a chain of informants to 
ascertain who is the real as against the for- 
mal complainant. Other remedies must be 
used in such cases. The question referred 
to m is answered accordingly. 
Answer accordinly. 
xo Deere 43 Ind, Oas. 198; A I R 1918 All. 111; 


19 D 11 SDR 42 Ind. Oas. 733; AIR 1917 Sind 
73; 18 Or. LJ 1005. 
RO 12 8 L R 76; 48 Ind, Cas, 980; A I R ‘1918 Sind 


Aao 138 L R 166; 54 Ind. Cas. 401; A IR 1920 
Sind 73; 21 Or. L J 49, 

(10) 14 8 L R 168; 59 ‘Ind. Cas. 552;A 1 R 1920 
Sind 41; 22 Cr. L J 120. 


MADRAS HIGH COURT 
Appeal No. 444 of 1937 
September 1, 1938 
Buen; J. 
NATESA AYYAR—AppELiant 
versus 
VENKALAKSHMI AMMAL AND OTARRS— 
RESPONDENTS 

Civil Procedure Code (Act Y of 1908), O. XLI, Te 2) 

—“ Prevented by suficient cause from appearing”— 
Onus is on applicant—Held there was no suficien” 
cause for his absence. 

An applicant under O. XLI, r. 21, Civil P. O., whe 
admits receipt of notice is obliged like an applicant 
under O. IX, r. 13, to show that he was “prevented 
by sufficient cause from appegring;” 

Held, on facts that it could not be said that the 
appellant was prevented by sufficient cause from ap 
pearing, 


A. against an order of the Sub-Judge 
Tanjore, dated October 8, 1937, 


Mr. R. Krishnaswamy Iyengar, for the 
Appellant. 

Messrs. S. Kupuswamy and P. 8 
Ramaswamy Iyengar, for the Respondents 


Judgment.—I cannot agree that th» 
omission of the learned Subordinate Judg 


19.0 


to give notice to the appellant of the 
transfer of the appeal from the District 
Court was a sufficient cause for him to 
absent himself when the appeal was heard. 
He was served witha notice in the appeal 
and be omitted to put in an appearance. 
he had done so, he would have known that 
the case had been transferred to the Sub- 
ordinate Judge. An applicant under 
O.. XLI, r. 21, Civil P. O., who admits 
receipt of notice is obliged like an appli- 
cant under O, IX, r. 13, to show that he was 
“prevented by sufficient cause from appears 
ing.” On the facts in this case, it cannot 
be said that the appellant was prevented; 
he simply chose to let the appeal be decid- 
ed ex parte. This appeal is dismissed with 
cosis of respondent No, 1. 
N.-D. Appeal dismissed. 





RANGOON HIGH COURT 
Criminal Appeal No. 676 of 1939 
September 26, 1939 
Mosg.y, J. 

S. PILLAY AND ANoTazR—APPELLANTS 


versus 
G. 8S. T. SHAIK THUMBY SAHIB— 


RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 239 
(d\—Accused charged under s. 486, Penal Code (Act 
XLV of 1860), charged and tried jointly with accused 
charged under s. 485, Penal Code (Act XLV of 1860) 
—Noevidence connecting goods in possession of 
former with counterfeit die in possession of latter— 
Misjoinder held rendered trial invalid—Hvidence Act 
(I of 1372), s. 148—Questions as to character—Duty 
of Magistrate. 

One of the accused was charged under s, 486 with 
having in his possession a mixture of grease and oil 
with the counterfeit of a trade-mark belonging to the 
complainant, impressed upon the tins. Accused 
No. 2 was charged under s 485, I. P. C., with having 
in his possession a counterfeit trade-mark to be im- 
pressed on “the tins’ to denote thatthe tins were 
the manufacture of the complainants. There was no 
evidence to connect the tins found in the possession 
of the accused No. 1 withthe counterfeit die found 
in possession of accused No. 2. Both of them were 
charged and tried jointly with the counterfeit die 
found in the possession of accused No.2: 

Held, that the joint charge and trial could only be 
permissible inthe case mentioned ins, 289(d), 
Oriminal P. O., ¿i e., in the case of persons accused 
of different offences committed in the course of the 
same transaction. This misjoinder rendered the 
trial invalid, being a disregard of an express pro- 
vision of law as to the mode of trial, and not a mere 
curable irregularity. Subramania Iyer v. Emperor 
(1), relied on. , 

Magistrates should confine questions asto character 
asked in cross-examination to questions whieh are 
relevant to the case, and disallow questions which 
are unnecessary, provocative or merely harass- 
ing. : 


Or, A. from anorderof the Second Ad- 
19—89 & 90 
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ditional Magistrate (1), Rangoon, dated 


July 26, 1939, 


Mr, Paget, for the Appellants. 
Dr. Ba Han, for the Respondent. 


Judgment.—The two appellants, S. 
Pillay and Abdal Kader, partners in a 
shop, were found guilty of an offence under 
s. 486, I. P. O, and ordered to pay a 
fine of Rs, 150 or in default two months’ 
rigorous imprisonment each, Accused 
No. 3, 8 Mahomed Ghose, who has not 
appealed, was found at the same trial, 
guilty of an offence under ts. 485, L 
P. 0., and ordered to pay a fine of Rs. 75, 
or in default one month's rigorous imprison- 
ment. It was directed that out of the fine 
Rs. 150 be paid as compensation to the 
complainant, snd the accused were ordered 
to pay Rs, 12 costs each. The two appel- 
lants were charged under s. 486 with having 
in their possession a mixture of grease 
and oil with the counterfeit of a trade-mark 
belonging to the complainant, “Sun Brand 
Patiram 101” impressed upon the tina. 
Accused No. 3 was charged under s. 485 
I. P. C, with having in his possession 
a counterfeit trade-mark to be impressed 
on “the tins” to denote that the tins were 
the manufacture of the complainants. There 
Was no evidence to connect the tins found 
in the possession of the two appellants with 
the counterfeit die found in the possession 
of accused No, 3, The Magistrate in his judg- 
ment (at p. 12) admits that there was no 
evidence to prove that accused No. 3 had 
been abetting accused Nos. l and 2. The 
defence of accused Nos. 1 and 2 was that 
they had got the tins found in their posses- 
sion from other tradere. The joint charge and 
trial of accused No. 3 could only ba per- 
missible in the case mentioned in s. 239 (d) 
Oriminal P,O., i.e. in the case of persons 
accused of different offences committed in 
the course of thesame transaction. This 
misjoinder renders the trial invalid, being 
a disregard of an express provision of law 
as to the mode of trial, and not a mere 
curable irregularity: vide the well-known 
ruling of their Lordships of the Privy 
Councilin Subramania Iyer v. Emperor (1) 
This appeal must therefore be allowed and 
it will be directed that the appellants be 
re-iried by such Magistrate as the District 
Magistrats may order, 

There is one thing in the trial on which 
I must comment, a matter of which I regret 
to find frequent occurrence in trials in the 


aoe 28 I A 257; 2 Weir 271; 2 Sar, 160 
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Rangoon Magistrate’s Courts. The question 
in issue was merely whether the trade= 
mark claimed by the complainant as his 
own belonged to him, and if so whether the 
accused had committed the offences com- 
plained of, possession of tins with a 
counterfeit trade-mark, or possession of 
dies of that trade-mark. The complainant 
however was subjected to along crosseex- 
amination by two Pleaders on behalf of both 
sets of accused on matters entirely unconnect- 
ed with the case. He was cross*examined 
as to his profit and loss and as to his stock- 
in-trade, as tohis account books and as to 
loans incurred by him. It was even sought 
by accused No. 3 to cite the income-tax 
officer as his witness to give inadmissible 
evidence as to the complainant’s account 
books. It appears tohave been thought 
that the complainant could be discredited 
by eliciting facts unfavourable to him in 
these connexions. Section 146, Evi. 
Act, allows questions in crosseexamination 
to shake the credit of the witness by injuring 
his character. Section 148 of the Act lays 
down that where a question is only relevant 
as to character, the Court should decide 
whether the question should be asked, and 
suck questions are improper if the imputa- 
tion which they convey is of such a character 
that the truth of the imputation would not 
affect or would only slightly affect the 
opinion of the Court as to the credibility cf 
the witness on the matter to which he 
testifies. It would not have affected the 
complainant’s credibility as to the facta to 
which he testified even if his accounts had 
been in disorder, or if the capital of his 
business was small, or if he had incurred 
debts. 

There appears to be an impression pre- 
valent that any witness may be asked any 
questions at any time as to whether he is 
a man of substance, and that if the accused 
can show that the complainant or other 
witness is in embarrassed circumstances, 
or is not a man of substance, that necessari- 
ly affects the credibility of the witness on 
apy matter to which he deposes. In other 
words, only a rich man can be believed on 
anything. The sooner this idea is dispelled 
and the sooner Magistrates confine questions 
as to character asked in cross-examination 
to qustions which are relevant to the case, 
and disallow questions which are unneces- 
sary, provocative or merely harassing the 
more expeditiously will cases be disposed 
of. 
“D Appeal allowed. 
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BOMBAY HIGH COURT 
Civil Revision Application No, 494 of 1939 
October 10, 1939 
WassooDEW AND INDARNARAYEN, JJ. 
APPA SAKHARAM MEDKAR— 
DEOREE*HOLDER-~APPLIOANT à 
versus 


JAGANNATH SAMBHUAPPA GHODKE 
—JUDGMENT-DEBTOR— OPPOSITA PARTY 

Dekkhan Agriculturists’ Relief Act (XVII of 
1879), se. 2, 22—Judgment-debtor agriculturist at 
date of decree—Whether agriculturist at date of 
attachment when there is change of status since 
decree—Practice—Revision—Second appeal found 
incompetent—Questian involving substantial question 
of law affecting jurisdiction—Appeal should be 
converted tnto civil revision. 

The object of the rule contained in 6 2, 
cl. (©,  Dekkhan Agri. Relief Act, is 
none other, than to lay down that®once the status 
of an agriculturist was judicially upheld and 
found to exist atany time in a suitor proceed- 
ing, at no future date or stage in the same sult 
or proceeding can the change of status to that of 
a non-agriculturist be pleaded or contended for, 
even if there was in fact acbange. Although the 
question of the status arises upon the appli- 
cation for attachment, that status might 
be established by recourse to cl. 1 or cl. 2 of 8.2 
of.the Act, as the case may be. Where the judg- 
ment-debtor was exconcessu an agriculturist at the 
date of the decree when the liability arose, he 
even if there was a change of status, is an agri- 
culturist at the date of the attachment. Oonse- 
quently upon the above provisions of the Act, as 
they stand, the protection can be extended to the 
judgment-debtor notwithstanding the change of 
status since the decree, 

If the decretal debt is less than Rs. 500 no 
second appeal lies under s. 102, Civil P.O. But 
if there isa substantial question of law involved 
affecting the jurisdiction of the execating Oourt to 
enquire into the status of the judgment-debtor, the 
appeal can be converted into a civil revision. 


©. R. App. against the order of the 
aay Judge, Sholapur, in Appeal No, 374 
of 1937. 


Mr. P. B. Gajendragadkar, for the Appli- 
cant. 
Mr. 5. G. Patwardhan, for the Opponent. 


Wassoodew, J.—This is a second appea) 
from a decision of the District Judge oj 
Sholapur. The only question raised for 
consideration is whether under s. 22 
Dekkhan Agri. Relief Act (Bom. Act XVI) 
of 1879) the material date for the deter: 
mination of the status of the alleged agri 
culturist isthe date of the attempted attach 
ment or the date of the decree. It i 
common ground that the decree which wa 
a money decree for Rs, 498 was passec 
against the respondent on October 14, 1933. 
as an agriculturist. His privileged statu 
was admitted by the creditor-appellant, Ir 
June 1937, when the decree-holder sough 
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execution of his decree, he claimed attach- 
ment of the property of ths judgment- 
debtor on the ground that he had caased to 
be an agriculturist at that date, the under- 
lying suggestion being that there was a 
charge in his status since the decree. The 
learned Judge of the executing Court 
thought that it was open to the creditor to 
challenge the status even though conceded 
atthe time of the decree, and accordingly 
after hearing the evidence he found against 
the judgment-debtor’s plea to the contrary 
and issued a warrant of attachment, In 
appeal a contrary view prevailed, The 
learned District Judge, relying upon the 
Full Bench case in Maneklal v. Mahipatram 
(1) held that the judgment-debtor, who 
sought the ‘protection of s. 22, Dekkhan 
Agri. Relief Act, should show either that he 
was then within the general definition con- 
tained in 8,2 of the Act or that he was 
within that definition atthe date when the 
liability was incurred; namely at the time 
of the decree. Accordingly he allowed the 
appeal, and set aside the order of attach- 
ment of the property of the judgmentedebtor. 
Against that order the decree-holder- has 
filed this appeal. 

A preliminary objection has been raised 
by the respondent that inasmuch as the 
decretal debt is less than Rs. 500 no second 
appeal Hes under s. 102, Civil P.O. That 
argument is well founded, and the objection 
has to be allowed. But we are asked, and 
we accede to the request of the learned 
Advocate for the appellant, to convert this 
appeal into a civil revisional application as 
a substantial question of law is involved 
affecting the jurisdiction of the executing 
Court to enquire into the status of the 
judgment-debtor. + We have accordingly 
heard the Advocates treating this as a civil 
revisional application. Section 22, Dekkhan 
Apri. Relief Act, enacted in Chap. III, 
thereof provides as follows: 

“Immovable property belonging to an agriculturist 
shall not be attached or sold in execution of any 
decree or order passed whether before or after this 
Act comes into force, unless it has been specifically 
mortgaged for the repayment of the debt to which 


such decree or order relates, and the security still 
subsists.” 


The important expression. which requires 
attention in that section is “immovable 
property belonging to an agriculturist.” 
On first impression it appears that to claim 
exemption from attachment it must be 
shown that the property belongs to an agri- 
culturist when it is sought to be attached. 


(1) 29 Bom, L R 1109; 103 Ind, Cas. 898; A IR 
1927 Bom, 492; 51 B 454, 
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The material date for that purpose would 
obviously be the date of the attempted 
attachmant. See Maruti v. Martand (2), 
Balkrishna Vv, Sarupchand (3) and Shamrao 
Ramchandra Jadhav v. Malkarjun Appa- 
rao Manthalkar (4), Our Courts have theres 
fore allowed the status to be proved even 
in execution where that status has either 
not been proved at the time of the decree 
or not been relied upon then. In Maruti 
v. Martand (2), the judgment-debtor was 
an agriculturist and as long as he lived 
the decree-holder was unable to go against 
his immovable property by reason of the 
provisions of s. 22. On the death of the 
judgment-debtor the property passed into 
the hands of his heirs, his sons, who were 
not agriculturists, and when the decree- 
holder applied for execution, if was held 
that the immunity ceased as soon as the 
property passed on the death of the judg- 
ment-debtor into the hands of non-agricul- 
turists, although they were his legal repre- 
sentatives. Shamrao Ramchandra Jadhav 
v. Malkarjun Apparao Manthalkar (4), was 
a converse case. The judgment-debtor in 
that case was a non-agriculturist, and the 
property upon his death passed into the 


‘hands of his heir who was an agriculturist, 


and it was held that he was entitled to the 


. benefit of the provisions of s. 22, Dakkhan 


Agri. Relief Act, upon the authority of 
Marute v. Martand (2), That view was fol- 
lowed in Balkrishna v. Sarupchand (3). Upon 
those authorities, therefore, the material 
date for consideration forthe application of 
s.z2, would be the date of the attachment. 
That is, as I have said, the obvious con- 
struction of the expression “immovable 
property belonging to an agriculturist” in 
s. 22. Now,a person might be an agriculs 
turist atthe date of the attachment either 
actually or fictionally. By ‘actually’ I mean 
an agriculturist as defined in s.2, cl. {1), 
Dekkhan Agri. Relief Act, that is, who by 
himself or by his servants or by his tenants 
earns his livelihood wholly or principally 
by agriculture, or who ordinarily engages 
personally in agricultural labour within the 
limits of a district or part of a district to 
which this Act extends, He may also be an 
agriculturist according to the fiction intro- 
duced incl]. (2) of s. 2, Ib says: 


“In Chaps, II, III, 1V and VI, andin s., 69, the 
term ‘agriculturist,’ when used with reference to 


(2) 24 Bom. L R 719; 69 Ind, Oas, 175; AT R 1922 
Bom. 213; 47 B 44, 

(3) 28 Bom. L R 658; 95 Ind. Cas, 1017; Al R 
1926 Bom, 389. f 

(4) 33 Bom. L R 797; 133 Ind. Oas. 750; AI R 
1931 Bom. 45];Ind. Rul, (1933) Bom, 398. 
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any suit or proceeding, shall include a person who, 
when any part of the liability which forms the 
subject of that suit, or proceeding was incurred, 
was an agriculturist within the meaning of that 
word as then defined by law.” 


Therefore, although the question of the 
status arises upon the application for attach- 
ment, that status might be established by 
recourse to cl, 1 or cl. 2 of s. 2 of the Act, as 
the case may be. Here the judgment-debtor 
was ex concessu an agriculturist at the 
date of the decree when the liability arose, 
and he therofore, assuming that there was 
a change of status, was an agriculturiet at 
the date of the attachment. Oonsequently 
upon the above provisions of the Act, as 
they stand, the protection could be extends 
ed to the respondent notwithstanding the 
change ofstatus since the decree. The Full 
Bench in maneklai v Mahipatram (1), were 
dealing with the question. as to whether 
protection could be afforded to the judg= 
ment-debtor under s. 21, from arrest if he 
could show either that he was at the date of 
the arrest within the general definition or 
that he was within that definition at the 
date when the liability was incurred, and 
the Court came tothe conclusion that the 
material date for the determination of the 
status was the date of the attempted arrest; 
but by reason of the definition of the term 
agriculturist in cl. (2} of s. Ythat determi- 
nation might also import the determination 
of his status at the date when the liability 
arcse. The ecgency of that reasoning, if 
Imay say so with respect, could not be 
questioned in the consideration of the 
application of the provisions of s. 2, 
cl. (2), for the interpretation of s. 22, But 
it has been argued thatthe construction 
may in certain cases lead to illogical re- 
sults, and upon a close examination of the 
various sections of the Act, it was pointed 
out that there was a defect in drafting 
which might create mischief and, instead 
of subserving the object of the enactment, 
defeat tt. We were also referred to the 
rule of construction contained in s. 2 which 
says that “in construing this Act, unless 
there is something repugnant in the subject 
or context, the following rules shall be 
observed." 

With regard to the illogical consequences 
of strictly following the Act, there can be 
no two cpinions, and it has more than once 
been pointed out that the Act, as it stands, 
is extremely defective and productive of 
hardship. But I fail to see how upon the 
application of the definition in s. 2, cl. (2), 
‘to 8. 22, there can be repugnuncy. All that 
can be said is that upon the construction 


_ APPA SAKHARAM V. JAGANNATH (BOM.) 


18910 


adopted in the lower Court the immunit 
would attach to the judgment-debtor dui 
ing his lifetime. But that is no repugnanc} 
That might be unreasonable in the resul 
But thatis no ground for departing fror 
the plain meaning of the words used in th 
statute. "From the words of the law ther 
should not be any departure” is a health 
rule of construction so far as the Acts c 
the Legislature are concerned, and it woul 
be a dangerous experiment to adopt an 
interpretation contrary to the express lette 
of the statute. Personafly speaking, a dis 
turbance of that language, guch as is press 
ed upon us in argument, would cause greate 
harm to the agriculturist. After establishin. 
the status, the creditor would be prone, i 
permitted, to subject the agriculturist t 
continuous harassment in the process c 
execution, by alleging that the status whic! 
had been established in the suit bad bee 
changed. That would be more unfortunat 
in its consequences than the hardship to th 
creditor, 

There is neither any ambiguity in th 
provisions nor any obscurity of the inten 
tion of the Legislature, and apart from th 
suggestion of unreasonableness there is n 
ground for holding that the intention a 
expressed would be defeated. Ib is true tha 
ss. 20 to 22 are difficult in their wording 
and perhaps it might be proper to argu 
that the Full Bench case in Maneklal v 
Mahipatram (1), could not be regarded a 
an authority for the construction ofs. 22 
But even ifit were not an authority, anc 
the remarks cf the learned Chief Justice an 
Susceptible of the view that the decisior 
was intended to be confined to the provision: 
of s. 21, I see the greatest difficulty in no 
giving effect to the definition of agricultu 
rist contained in s.2,cl. (2) As I have 
already stated, if that definition were de 
signed by the Legislature to protect thi 
interests of the agriculturists, when one 
the status was established at the hearing 
for the purpose of the proceedings follow 
ing upon a decree obtained thereunder, : 
think the respondent is entitled to rely 
upon that proof of status for ths purpose 
of claiming exemption from attachment o: 
his property, I would therefore confirm 
the decree of the lower Appellate Court 
Accordingly the rule will be dischargec 
with costs. 

Indarnarayen, J.—I agree. I woulc 
only add aremark with respect to the 
argument advanced by Mr. Gajendragadka: 
for the applicant that the object of s. 22 
Dekkhan Agri. Relief Act, was to shield the 
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property from attachment if and when at 
the date of the attachment the defendant 
was an agriculturist. The reply to this 
argument appears to be contained ins. 2, 
cl, (2), which is a rule of interpretation 
laid down for the purpose of the Act, The 
object of the rule contained in s. 2, cl. (2), 
could be none other, in my opinion,than to 
lay down that once the status of an agri- 
culturist was judicially upheld and found 
to exist at any time in a suit or proceeding, 
at no future date or stage in the same suit 
or proceeding could the change of status to 
that of a non-sgriculturist be pleaded or 
contended for, even if there was in fact a 
change, It is difficult to conceive of the 
Legislature not having had this object in 
mind. The ‘anxiety of the Legislature to 
protect an agriculturist from harassment by 
multiplicity of legal proceedings is obviouse 
ly the reason for this enactment. Hence I 
do not see any repugnancy between s. 22 
andr. 2, mentioned ins. 2, Dekkhan Agri. 
Relief Act. The authorities have already 
been fully discussed by my learned bro- 
ther, I think the remarks of Sir Norman 
Macleod, C. J., in Maruti v. Martand (2), 
viz,, “Narayan Ballal was described as an 
agriculturist, and consequently as long as he 
was alive his immovable property could not 
be attached or sold in execution of that 
decree” are very apposite. I therefore agree 
with the order proposed by my learned 
brother. 


D. Rule discharged. 


LAHORE HIGH COURT 
Special Bench 
Oivil Reference No. 4 of 1940 
May 6, 1940 
DALIP SINGH, BHIDE AND BLAOKER, JJ. 
Hakim MUHAMMAD HUSSAIN— 
PETITIONER 


VET3US 


EMPEROR—Obpposite Party 

Stamp Act (II of 1899), s3. 35, 45, 48, 17, 29—In- 
sufficiently stamped document sought to be admitted 
in evidence by person not originally bound to bear 
stamp duty —If can be compelled to pay duty—Stamp 
duty and penalty leviable from person is debt due by 
him to Government — On death of such person, whe- 
ther can tt be recovered out of his estate in hands of 
his legal representatives. 

There is nothing either in s. 35 or ss.40 and 48, 
Stamp Act, to enable either the Court or the Ool. 
lector to compel the person, who merely presents an 
insufficiently stamped document for being admitted 
in evidence, to pay the requisite stamp duty or penalty 

‘on the document, when he ig not the person who 
was originally bound to bear the expense of providing 
the duty. He cannot therefore be considered to be a 
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person from whom the stamp duty or penalty is dues 
and consequently the same cannot be recovered from 
him under s. 48. The payment ofsuch duty or 
penalty is left to his choice under ss. 35 and 40 
Secretary of State v. Basharat Ullah (1), not ap- 
proved. [p. 709, cols. 1 & 2.] 

The stamp duty and the penalty in respect of a 
document leviable froma person must be considered 
to bea debt due from such person to the Crown. 
The mere fact that the document did notcome to the 
notice of the Collector during the life-time of the 
person does not mean that the liability did not exist. 
The duty and penalty leviable from such person can 
be recovered according to general law from such 
portion of his estate as may be foundin the hands of 
his legal representatives, inthe same manner as it 
could have been recovered from the person himself 
during his life-time under s, 48. [p. 712, col. 1.} 


Oase referrred by the Financial Commis- 
sioner, Revenue, Punjab, dated danu- 
ary 5, 1940. 


Mr. Bashir Ahmad, for the Petitioner. 
Mr. Sleem, Advocate-General, for the 
Crown. 


Bhide, J.—This is a reference by the 
Financial Commissioner (the Chief Controle 
ling Revenue Authority in the Punjab) under 
s. 57, Stamp Act. The material facts of 
the case giving rise to the reference may 
be shortly stated. On January 18, 1912, 
one Chiragh-ud-Din executed a document 
settling his property on his sons, daughters 
and wives in certain proportions and 
appointing one of his sons named Abdul 
Majid as manager of the property left 
to him and three of his brothers, names 
ly, Abdul Hamid, Abdul Rashid and 
Mumadham Saeed. The document was 
executed on a stamp paper of annas eight 
only. After the death of Ohiragh-ud-Din 
the document was produced by Hakim 
Muhammad Hussain, one of his sons, in 
a civil suit; but an objection was 
taken that the document was insufficiently 
stamped, The learned Sub-Judge trying 
the suit impounded it and sent it on to 
the Collector under s. 38 (2), Stamp Act, 
for necessary action. The Oollector, pur- 
porting to act under the provisions of s. 40 
of that Act, required Muhammad Hussain, 
who produced the document, to pay stamp 
duty amounting to Rs, 498-8-0 and a penalty ` 
of Rs. 500. Muhammad Hussain applied 
for revision of the order of the Collector 
and the Financial Commissioner has refers 
red the following two points for decision of 
this Court: 


“1, Whether stamp duty and penalty can be re- 
covered from a person who presents an insufli- 
ciently stamped document to a Oourt when he is 
not himself the executant. 

2. Wheresuch a document has been impounded 
whether Govt. can pursue its claim against the estate 
of the deceased executant,” 


710 


-As regards the first question, it is con- 
ceded that there is no distinct provision in 
s, 40 or anywhere else in the Indian Stamp 
Act empowering the Collector to demand 
the proper stamp duty or any deficiency 
therein, on a dccument impounded and for- 
warded to him by a Court under s, 38 (2), 
from the person who produced it in Court. 
Section 40, no doubt, empowers the Collec 
tor to ‘require’ the stamp duty or deficiency 
to be paid; but it is significant it is silent 
as to the person or persons who can be 
required to pay the same, ‘The learned 
Counsel for the petitioner Hakim Muham- 
mad Hussain who produced the document 
in question in Court in the present case had 
urged that the only person who can be 
required ta pay the stamp duty or deficiency 
is ihe person who is legally liable to pay it. 
In this connection he has referred to the 
provisions of ss. 17 and 29, Stamp Act, 
and pointed out that the stamp duty has 
to be paid before or at the time of the 
execution of the document according to 
S. 17 and that in the case of a ‘deed of 
settlement,’ it is the executant who has to 
bear the expense of providing the stamp 
according to s. 29. The learned Advocate- 
General has on the other hand, argued that 
as the document is impounded by the Court 
and forwarded to the Collector under e. 38 
(2) owing to the failure on the part of the 
person who produced it to pay the necese 
sary stamp duty or deficiency in Court, it 
should be inferred that the Collector has 
authority to demand its payment from the 
person who presented the document in 
Court. He has further pointed out that 
Ss. 29 lays down that the stamp duty or 
deficiency has to be paid by the executant 
in certain classes Of instruments only and 
that too in the absence of an agreement 
to the contrary and has urged that it would 
be very inconvenient if the Collector has to 
trace the executant in such cases and hold an 
inquiry if there was or was not any agree- 
ment making some other person liable for 
the payment of the duty. Lastly he has 
. also referred in support of his argument 
to s, 44, Stamp Act, which provides that 
when any stamp duty or penalty has been 
paid under s. 35, s. 37, s. 40 or s. 41 by 
any person in respect of an instrument, 
- and by agreement or under the provisions 
of s. 29 or any other enactment in force 
some other person was bcund to bear the 
expense of proving the proper stamp, 
the person paying the duty cr penalty shall 
be entitled to recover the same from such 
other person the amount of the duty or 
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penalty so paid. 
The only authority which the learned Advo- 


cate-General was able to cite in support of 


his contentions wus Secretary of State V. 
Basharat Ullah (1) in which it was held that 
it isthe person who wishes a document fo be 
admitted in evidence in Ocurt from whom 
the Collector can recover the duty and 
penalty in the first instance, The learned 
Judges who decided that case seem to have 
relied merely cn the provisions of s. 44, 
Stamp Act, in support of this conclusion, 
but with the greatest respect I must say that 
that section dces not appear to be ait all 
conclusive on the point. It may be observ- 
ed at the outset that the person who 
wishes a document to be admitted in 
evidence in Court may be—ard very often 
is—different from the executant as well 
as from the person who has the custody of 
the document and actually produces it 
in Court. The first question referred by 
the Financial Commissioner is whether 
the “stamp duty” can be recovered from 
the person “who presents an insufficiently 
Stamped document in Court,” If a person, 
who happens to have the document in his 
custody merely produces it in Oourt on 
being required by the Court todo so, there 

seems to be no reason whatever why he 
should be made liable to pay the duty or 
penalty and even the Allahabad ruling cited 
by the learned Advocate-General does not 
seem to go to the length of holding that 
such a person can be ‘required’ to pay 
the stamp duty or deficiency. That ruling 
does hold that a person who wishes to have 
the document admitted in evidence in Court 
can be required to pay the requisite duty 
or penalty in the first instance. Baut s. 44, 
Stamp Act, on which reliance has been 
placed in that ruling does not appear to 
support such a conclusion. That section 
merely-enables a person who has paid the 
duty and penalty under es. 35, 37, 40 or 
41 to recover the same from the person who 
was bound to bear the expense of providing 
it butit does not throw any light on the 
question before us, {v:z. what person or 
persons can be ‘required’ to pay the stamp 
duty or penalty under s. 40. 

If the intention of the Legislature was 
that the necessary duty or penalty should 
be recovered from the person who wishes 
to have the document admitted in Gourt, 
one would haveexpected to find some proe 
vision to that effect inthe section itself or 
at least somewhere else in the Act. ties 

e 
(1) 30 A 271; 5AL J 262; A W N 1908, 130. 
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reason is I think not far to seek. When 
a person wishes to have a decument ad» 
mitted in Oourt for the purpose of his case it 
may often be to his interest to pay the duty 
and penalty at once in order to get the 
document admitted in evidence, as the 
persoh who was originally bound to bear 
the expense of providing the stamp duty 
may not be traceable at the time or may 
not be prepared to pay the duty or penalty 
voluntarily. If he does so to suit his 
convenience the provisions of s. 44 enable 
him to recover the same from the person 
who was originally bound to bear the 
expense of providing the duty. But there 
is nothing in s.35or s. 40 to enable either 
the Court or the Collector to compel the 
person who „wishes to have the document 
admitted in evidence in Oourt to pay the 
duty or penalty. The only reasonable infer- 
ence jin the circumstances seems to be that 
the payment of such duty or penalty is 
left to his choice under these sections. 
There seems, in fact, no good reason why 
a person, who merely wishes to have a 
document admitted in evidence, should be 
compelled to pay the duty or penalty theres 
on, when he is not the person who was 
originally bound to bear the expense of 
providing the duty. If he does not choose 
to pay the duty and penalty under s, 35 or 
s. 40, he has to take the consequence of 
not being able to use the document. But 
it would-be obviously hard and unfair to 
compel such a person to pay the duty on 
the document merely because he attempted 
to produce it in evidence. The stamp duiy 
may be heavy and he may not be even in 
a position to pay it, or it may not be 
worth his while to doso, for the purposes 
of his case. The Legislature therefore 
seems to have advisedly left the matter to 
his choice. It istrue that the Collector may 
not be able to trace easily the executant 
or the person bound to pay the duty on 
the document in such cases and there may 
be some inconvenience as a result in col- 
lecting the stamp duty or penalty. But 
this can scarcely justify penalizing a person 
who was not responsible for paying the 
stamp duty at the time of the execution of 
the document, 

The provisions of s. 45, Stamp Act, are 
also worthy of attention in this respect. 
According to that section, all duties, penal- 
ties and other sums required to be paid 
under Chap, IV of the Act (se. 33 to 48) 
may be recovered by theCollector by dis- 
tress and gale of the movable property of 
the person from whom the same are due or 
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by any other process for the time being 
in forcə for the recovery of arrears of 
laud revenue. This seems to be the only 
provision in the Act for realization of stamp 
duty and penalty under Ohap. IV by legal 
process when it is not voluntarily paid, and 
it is significant that there is no provision 
in this section also for realizing the duty 
and penalty except from the person ‘from 
whom the same are due.’ As already pointed 
out, there is no provision in the Act, making 
a person who merely presents an insuffici- 
ently stamped document for being admitted 
in evidedce liable for payment of the requi- 
site stamp duty or penalty on the document. 
He cannot therefore be considered to be 
a person from whom the stamp duty or 
penalty is due and consequently the same 
cannot be recovered from him under s. 48. 
If the stamp duty or penalty has to be 
recovered compulsorily, it can be legally 
recovered under s. 48 only from the person 
from whom the same is due. In order to 
ascertain the person or persons from whom 
the duty or penalty isdue we must go back 
to s. 29. According to that section, it was 
Ohiragh-ud-Din, the executant of the deed of 
settlement who was bound to bear the 
expense of providing the stamp duty in the 
present instance. The duty could there» 
fore have been recovered from him under 
s. 48, It has been urged that s., 29 is 
not exhaustive, that there are several 
classes of instruments for which no provision 
is made in that section and the section 
would therefore be of no assistance- in 
fixing the liability for payment of duty or 
penalty in the case of such instruments. 
This contingency does not however arise 
in the present instance asa deed of settle» 
ment is covered by s. 29 and the point 
need not therefore be considered for the 
purposes of this reference. Butit may be 
observed that if it is found that the Stamp 
Act does not in fact fix the liability for 
payment of stamp duty on any particular 
person in the caseof any instrument, the 
consequence will presumably be that the 
Collector will keep the impounded docu- 
ment in his custody and no person 
interested in the document will be able to 
make any use of it until and unless the 
necessary stamp duty and penalty is paid. 
For reasons given above, I would answer the 
first question in the negative, 

As regards the second question, the ans- 
wer would seem to depend upon the 
provisions of ss, 17, 29 and 48, Stampt Act. 
As pointed out already, according toss. 17 
and 29,it was Chargh-ud-Din, the execu- 
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tant, who was responsible for payment of 
the stampt duty at the time of the exes 
. cution of the deed of settlement. As he 
did not doso, he would have been held 
liable for its payment as well as of any 
penalty that the Collector may have chosen 
to impose, whenever the document had 
been brought to his notice. As it happened, 
the document never came to the notice of 
any Oourt or the Oollector during the 
life-time of Ohiragh-ud-Din. Al the same 
as he was the person liable for providing 
the stamp duty, and also for payment of 
any penalty which the Oollector might 
consider appropriate in the circumstances 
of the case, the duty and the penalty 
leviable frcm Chirag-ud-Din must, I think, 
be considered to be a debt due from him 
to the Crown. This debt could have been 
realized from Chirag-ud-Din any time during 
his life-time if the document has been 
. brought to the notice of the Collector. The 
mere fact that the document did not come 
to his notice during the life-time of Ohiragh- 
ud-Din does not mean that the liability 
did not exist. There seems to be no good 
reason in the circumstances why the duty 
and penalty leviable from Ohiragh-ud-Din 
should not be recovered according to general 
law from such portion of his estates as 
may now be found in the hands of his 
legal representatives, in the same manner 
as it could have been recovered from Ohirag- 
sata himself during his life-time under 
S. 48, 

I would therefore hold that the Govt. can 
pursue its claim against Ohiragh-ud-Din 
against such portion of his estate as may 
now be in the hands of his legal repre- 
Sentatives, and recoverit from that estate 
in the same manner as it could have been 
recovered from . Ohirag-ud-Din himself 
during his lifetime under s. 48 and would 
answer the second question accordingly. In 
view of all the circumstances, E would make 
no order as to costs of this reference. 

Dalip Singh, J.—I agree. 

Blacker, J.—I agree, 

S., ` Reference accepted. 
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—Partition between him and other member— Mortgage 
debt allotted toshare of latter—Debt becomes antece- 
dent debt of latter-—Mortgage by father as sole owner 
—Son born subsequently cannot challenge alienation— 
Second appeal—Finding of fact. 

Where the Manager of a joint Hindu family con- 
sisting of himself and other member executes a mort- 
gage and the mortgage deed is allotted im the 
partition, to the share of the latter, the debt becomes 
the antecedent debt of the latter. 

A son born after the execution of a mortgage by his 
father asthe sole owner is not entitled to challenge 
the validity of that mortgage. When the son is 
born subsequent to the mortgage, the property of the 
father is not the game property as it was before the 
mortgage, but it is that prop&rty less the interest 
which has been transferred by the mortgage, There- 
fore, it is not correct to say that the father’s pro- 
perty is intact at the birth of the son, 79 Ind, Cas. 
234 (1), 66 Ind. Cas, 134 (2) and Chattarpal Singh v, 
Natha (3), relied on, 

High Court in second appeal is entitded to come to 
a finding of fact where the lower Appellate Court 
has omitted to arrive at sucha finding. 


S. A. from the decision of the Civil Judge, 
Azamgarh, dated January 14, 1937, 


Mr, A. P. Pandey, for the Appellants. 
Mr. Baleshwari Prasad, for the Respon- 
dent. 


Bennet, J.—This isa second appeal by 
the defendants against concurring decrees 
of the Court below in favour of the plain- 
tiff, a minor. The plaintiff sued for a des 
claration that a mortgage deed executed by 
his father Ram Subhag on May 28, 1920 
for Rs. 800 to the defendants was void 
against him, and that a mortgage decree in 
Suit No. 450 of 1932 which was a prelimi- 
nary decree for sale of ancestral property 
obtained against his father alone was also 
void against him. This decree was on the 
mortgage of May 28, 1920. The facts as 
found by the Courts below are that there 
was a mortgage of August 5, 1913 executed 
by Bachcha Rai who was a cousin of Ram 
Subhag and formed a joint family with him 
and Bachcha Rai was the head and manager 
of that joint family. This mortgage deed 
was in favour of Ram Baran Rai and others 
for Rs. 499. After this there was a partition 
between Ram Subhag and Bachcha Rai who 
were the only two members in the joint 
Hindu family. The mortgage deed of 1913 
was allotted to the share of Ram Subhag. 
By this expression it is probable that what 
was meant was that the property on which 
this mortgage existed was given to the share 
of Ram Subhag and that he was required to 
pay that mortgage debt and that Bachcha 
Rai ceased to have any liability to pay that 
mortgage debt. The Courts below have come 
to the conclusion that this was not an ante» 
cedent debt of Ram Subhag because Ram 
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Subhag did not incur the debt by executing 
the mortgage deed of 1913. But we consider 
that by the partition between Bachcha Rai 
and Ram Subhag, Ram Subhag undertook 
the sole liability for this debt and therefore 
it became his debt, In Mayne’s Hindu Law 
and Usage, Edn. 10,p. 426, it is stated: 

“Antecedent debt means an indebtedness of the 
father prior in time to and independent in origin 
of the particular dealing with the family property, 
whether by way of eale, mortgage or other disposition 
which it is sought to enforce against the son.” 

We consider therefore that by this parti- 
-tion this debt btcame the debt of Ram 
Subhag fand Ram Subhag became the sole 
person who was liable to pay this debt. It 
was therefore undoubtedly the debt of Ram 
Subhag from the date of partition and that 
debt was #ntecedent to the mortgage of 
1920. In our gpinion therefore the debt of 
1913 was tndoubtedly an antecedent debt 
of Ram Subhag in 1920. Now by the mort- 
gage in question of 1920 the entire mort- 
gage money was devoted to the payment by 
the Ram Subhag's mortgagees of the prior 
mortgage of 1913. Therefore, in oùr opinion, 
the entire consideration of the mortgage of 
1920 was antecedent debt and is binding on 
the plaintiff, There is however another 
point which has been raised by the appel- 
lants and that is that the plaintiff was born 
in 1922 and therefore he has no legal right 
to challenge the mortgage of May 28, 1920. 
In reply to this learned Counsel for the 
plaintiff-respondent argued that the plain- 
tiff did not desire to do more than to chal- 
lenge the decree of 1932. But the relief 
granted by the Courts below is in regard to 
the mortgage of 1920 as well as the decree 
of 1932. Moreover, if the plaintiff is not en- 
titled to challenge the mortgage of 1920, he 
cannot be entitled to challenge the decree 
of 1932. The next ground which was argu- 
ed was that although the Munsif has come 
to a finding that the plaintiff was born in 
1922, the lower Appellate Court did not 
come to afinding on the point. The trial 
Court granted a decree in favour of the 
plaintiff and the defendants appealed. The 
first ground of appeal was : 

“Tt is fully proved from the evidence on the re- 
cord that the hypothecation bond in question was 
executed before the birth of the plaintiff-respondent 


and that according to law the plaintiff-respondent 
and the property in suit are liable for it,” 


This point however was not pressed before 
the lower Appellate Court and apparently 
the lower Appellate Court did not consider 
whether the finding of the Munsif in regard 
to the birth of the plaintiff in 1922 was 
correct or not. Now that the matter has 
become the subject of an argument in this 
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Court, we have heard learned Counsel on 
the subject of the evidence on which the 
Munsif arrived at his finding that the plain. 
tiff was born in 1922. The Munsif sets cuf 
that there was before him the school cer- 
tificate stating that the plaintiff was born 
in 1922, The plaintiff is stated to have re- 
lied on a hcroscope and on a medical certi- 
ficate to prove to the contrary. No evidence 
was produced to prove the certificate and 
therefore the certificate is merely hearsay. 
In regard to the horoscope, evidence was 
called to show that it was in the handwriting 
of a Pandit who was dead. The document 
was tendered in evidence on the last date 
of hearing and the defendants did not have 
an opportunity to contest the authenticity of 
the assertion, The Munsif therefore rejected 
the horoscope as unreliable. The Munsif 
stated in regard to the plaintiff: “He ap- 
pears to be hardly more than 10 or 12 
years old,” This statement appears in the 
judgment dated January 14, 1935 and the 
Court was therefore well within the mark 
in putting down the birth of the plaintiff as 
in 1922, We consider that the finding of 
the Muusif is correct and this Court in 
second appeal is entitled to come to a find- 
ing of fact where the lower Appellate Court 
has omitted to arrive at such a finding. 


For the appellants learned Counsel relied 
on three rulings to show that in the case of 
a mortgage executed by the father who was 
the sole owner of the estate atthe time of 
the execution, the mortgage could not be 
challenged by a son or sons born subse- 
quently. It is of course a well-known fact 
that in regard to a sale by a father who is 
the sole owner of the property at the time 
of sale, sons born subsequent tothe sale 
cannot challenge it. The principle is that a 
son at birth takes an interest in the pro» 
perty which is held by his father. Where 
some of that property has been sold by his 
father before his birth, that property does 
not belong to his father at the time of the 
son's birth and therefore he does not take 
an interest in ite Now the argument in 
regard to a mortgage by the respondent was- 
that the property of the father was still 
intact and remained intact until a sale in 
consequence of a decree on the mortgage. 
This argument however is not accurate. 
The T. P. Act, s. 58 (a) states : 

“A mortgage isthe transfer of an interest in spe- 
cific immovable property forthe purpose of securing 
the payment of money advanced, ete.” 

Now when the son is born subsequent to 
the mortgage, the property of the father is 
not the same property as it was before the 
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mortgage, but itis that tproperty less the 
interest which has been transferred by the 
mortgage. Therefore, it is not correct to say 
that the father’s property is intact at the 
birth of the son. The first ruling on which 
learned Counsel for the appellants relied is 
Partab Singh v. Bohra Nathu Ram (1), In 
that case there was a mortgage in 1597 by 
all the members of the family who were sut 
juris. Certain sons were born subsequent to 
1897. There was then on January 19, 1909 a 
mortgage by the three surviving adult mem- 
bers of the family to pay off the mortgage 
of 1297. It was held that the sons who were 
born after 1897 could not contest the validity 
of the deed of 1909. On p. 51* it is stated: 

“Now, if it be a sound principle of law that those 
of the appellants who were born between the month 
of January 1897, and the month of January 1909, 
acquired from the date of their birth an interest 
in property already saddled with a mortgage charge 
which it was not open to them to dispute, it seems 
to follow as a reasonable and even necessary exten- 
sion of this doctrine that these appellants cannot 
dispute the consideration for the mortgage deed 
Dow in suit which was, when all is said and done, 
a mere renewal of the previous mortgage of Janu- 
ary 28, 1897.” 

The second ruling was Suraj Prasad v. 
Makhan Lal (2). In that case there was 
firstly a simple mortgage on June 12, 1901 
by the father as the sole owner of the 
property, The defendant Suraj Prasad was 
not born then. There was afterwards a 
mortgage in 1906, part of which was to pay 
off the mortgage of 1901. It was held that 
it was not open to the son born after 1901 to 
plead that there was no legal necessity for 
the amount of mortgage money in the bond 
of 1206 which was to pay off the mortgage 
of 1901. The third ruling on which the ap- 
pelants relied was Chattarpal Singh Y. Natha 
(3). In that case there was firstly a mort- 
gage on January 15, 1880 by Udai Ram who 
was the sole owner of the property. Sub- 
sequently sons were born to him between 
1887 and 1897, There was a suit for sale 
on the mortgage and on May 14, 1891 the 
decree-holder purchased the property in 
execution sale. In 1896 the sons brought a 
suit to recover the property. It was held 
that as the sons were not in existence at the 
date of the mortgage in 1880, they could 
not challenge the validity of that mortgage, 
Against the three rulings no ruling has been 
shown to us by learned Counsel for the 
respondent in which any Court has held that 


1990 45 A 49; 79 Ind. Cas. 234; A I R1923 All. 
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(2)44 A 382; 66 Ind. Cas, 134; AIR 1922 All. 51; 
20 A L J 236, 

(3)A WN 19056, 28;3 A L J 38. 
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a son born after the execution ofa morte 
gage by his father as the sole owner is 


‘entitled to challenge the validity of that 


mortgage. We therefore consider that the 
Oourts below were wrong on this point and 
that the decrees should be set aside. For 
the reasons given. above, we allow’ this. 
second appeal with costs throughout and we. 
dismiss the suit of the plaintiff. 


D, Appeal allowed. 





l CALCUTTA HIGH COURT 
Oriminal Revision No. 1293 of 1939 
March 5,1940 
EDGLEY, J. 

AKSHOY KUMAR SAHA—RETITIONER 

versus Do 2 

NABA KUMAR SINGH DHUDURIA— 

CoMPLAINANT—OpposiITze Party 

Criminal Procedure Code (Act V of 1898), s. 517—- 
Manager of A firm misappropriating currency notes: 
and depositing them with B firm to redeem bills of ex- 
change pledged by him on his own account with that 
firm—Notes identified and seized by Police — Magis- 
trate's order directing notes to be returned to A firm 
held proper, 

Themanager ofa certain firm misappropriated a 
number of currency notes belonging to the firm and. 
deposited them with other firm to redeem certain 
bills of exchange, which he had pledged onhis own: 
account with that firm. The notes were identified by- 
their numbers and most of them were seized by the- 
Police and produced before the Magistrate who 
directed that they should be returned to the former: 


firm : 
Held, that the order was proper one. 


Messrs. N. C. Chatterjee and Radhika. 
Ranjan Guha, for the Petitioner. . 

Messrs, N. K. Basu and Satintra Nath 
Mukherjee, for the Oomplainant. 

Mr. A. Ahmad, for the Crown. 


Order.—In this case, ‘the petitioner is. 
the sole proprietor of the firm of Messrs.. 
Ohandra Nath Ananda Mohan Akshoy 
Kumar Saha and the rule is directed against 
an order made by Mr. H. K. De, Fourth. 
Presidency Magistrate, Calcutta, on Noveme 
ber 29, 1939, under which the learned. 
Magistrate directed that certain. currency 
notes should be returned to the complainant 
Naba Kumar Singh Dudhuria. It appears.. 
that the complainant represented the firm. 
of Budh Singh Dudhuria with which firm 
the petitioner had transacted money-lend- 
ing business for some years, Oecertain em» 
ployees of the complainant's firm were 
prosecuted under s. 408, I, P. O., in 
respect of a sum of Rs, 21,000 which sum. 
had been withdrawn by a person named 
Rekab Ohand Bucha, the manager of the- 
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complainant’s firm, from the Eastern Bank 
and had been misappropriated by him. The 
other two employees of the complainant’s 
firm, who were prosecuted in respect of this 
transaction were discharged but Rekab 
Ohand Bucha pleaded guilty and was convicts 
ed. It will appear that, after withdrawing 
the sum of Re. 21,000 from the Eastern Bank, 
Rekab Chand Bucha proceeded to redeem 
certain bills of exchange, which he had 
pledged on his own account with the peti- 
tioner’s firm, by depositing cash with that 
firm to the amount of Rs, 20,000. The 
notes which hs handed over to the petis 
ticner have been identified by their numbers 
and most of these notes were seized by 
the Police and were produced in the Court 
of the learned Magistrate. It is urged on 
behalf of the petitioner that he was not 
guilty of any offenee in connection with 
this maiter nor had any allegation of bad 
faith been made againsthim. It is therefore 
eontended that the currency notes should 
have been allowed to remain with him and 
that the order of the learned Magistrate 
dated November 29, 1939 is misconceived. 

In this connection some reliance is placed 
upon the decision of Batchelor, J, in the 
case in In re Pandharinath Pundlik (1) 
in which it was pointed out that the general 
rule with regard to currency notes is that 
they pass by mere delivery, In a case in 
whien currency notes had passed to a person 
in the ordinary course of business in circu- 
mstances such as those to which Batchelor, 
J. refers in his judgment, I would certainly 
have been prepared to apply the principle 
‘which the learned Judge lays down in the 
above cited case. But,in the matter which 
we are now considering, I do not think it 
can be said that the notes in respect of 
which the order of the learned Magistrate 
was made passed to the petitioner's firm 
inthe ordinary course of business. There 
ean be no doubt that an offence had been 
comitted with reference to these notes within 
the meaning ofs. 517, Criminal P. O., and 
the circumstances in which this offence was 
committed seem prima facie to indicate that 
the petitioner had allowed himself to be 
duped by the manager of the complainant’s 
firm. Ina case such as this I do not think 
it can be said that the learned Magistrate 
improperly exercised the discretion vested 
in him under s. 517, Criminal P.O. This 
being the case, the currency notes in respect 
of which the order has been made should 
be retained by the complainant and it will 


(1) 40 B 186; 31 Ind, Cas, 383; A I R 1915 Bom. 265; 
17 Bom. L R $22; 16 Or. Ld 783. 
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be for the petitioner, if so advised, to seek 
his remedy in the Civil Court. In these 
circumstances this Rule must be discharg- 
ed. 

8. Rule discharged. 


RANGOON HIGH COURT 
Second Appeal No. 135 of 1939 
August 16, 1939 
SpaRao, dJ. 

R. M. CHOOKALINGAM OHETTY AR— 
APPELLANT 


Versus 
R. N. SUBRAMANIA PILLAY— 


RESPONDENT 
Negotiable Instruments Act (XXVI of 188D, 
ss. 9, 118 (g)—Suit on pro-note—Defendant ad- 
mitling that some amount is due—Plaintiff, whe- 
ther he sueg as holder or as " holder in due course, 
is entitled to recover same—" Holder in due 


course,’? meaning of —Presumption under 8. 118 
(g)—Evidence—All evidence recorded—Onus, is 
immaterial. 

Where ina suit on a promissory note the de- 


fondant admits that something is still due on the 
pro-note, the plaintiff is entitled to recover the 
game whether he sues as “holder in due course ” or 
on the footing that he is a holder. 

The term “ holder in due course '’ as defined in 
s. 9 means a person who gives consideration. 
Therefore, the words “ for valuable consideration ” 
at the end of issue No, 1 (a) are superfluous be- 
cause it is understood that he has given valueble 
consideration if he is a holder in due course. 
Consequently where the plaintiff files a suit on a 
promissory note asa holder in due course, the 
presumption under s, 118 (g) is that he has given 
valuable consideration and the burden to prove the 
contrary is on the defendant. 

If the evidence has all been recorded it does not 
matter much who was ealled upon to begin but it 
matters a great deal upon whom the burden of 
proof is placed when the Courts come to consider 
who has proved his case. 121 Ind. Oas. 673 (1) 
explained, 128 Ind. Cas, 662 (2), relied on. 


S.A. against the decree of the District 
Court, Insein, dated March 10, 1939. 


Mr. Hay, for the Appellant. 
Mr. Doctor, for the Respondent, 


Judgment.—This is a second appeal 
in a suit which was filed for recovery - 
of money due on a promissory note. It 
was filed by an endorsee, namely R. M. 
Chcckalingam Chettyar. The plaint con- 
tained an allegation that the note had 
been endorsed to the plainitff for consi- 
deration and the defendant in his written 


-statement denied that the plaintiff was a 


holder in due course or that he paid any 
Consideration. The defendant also pleaded 
that the promissory note had been discharg: 
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ed except for about Rs. 137 being balance 
Of interest. The Court framed three issues 
the first of which was ‘Whether the 
plaintiff is the holder in due course for 
valuable consideration?” "Holder in the 
course’ is defned in s. 9 and it means 
any person who forecnsideration became the 
Possessor of a promissory note if payable 
to bearer or an endorsee of the note if 
payable to order under certain conditions. 
The learned Judge of the Sub-Divisional 
Court of Insein dealt with certain defects 
said to affect the endorsement and then 
proceeded to deal, as he expressed it, “with 
the evidence relating to tke consideration 
alleged to have been paid for the promissory 
note in suit.” It appeara that what he 
meant by this is that he was proceeding 
to a consideration of the question whether 
it could be proved by the endorsee, that is 
to say the plaintiff that he had paid con- 
sideration for the endorsement of the note. 
He considered the evidence that had been 
given and saw reason to doubt whether 
the plaintiff had proved that he was ever in 
a pcsition to pay Rs, 1,000 which was said to 
have been the sum paid by him as con- 
sideration for the endorsement of the pros 
missory note tohim. He therefore arrived 
at the conclusion that there had been no 
‘consideration or valid endorsement to the 
plaintiff. He therefore dismissed the suit 
with costs. The learned District Judge of 
Ingsein confirmed the decree, 


In this Court it has been argued that 
the presumption prescribed bys, 118 (g), 
‘Negotiable Instruments Act, has not been 
‘drawn. This section so far as it affects this 
present case, reads: 

“Until the contrary is proved the following pre- 
-8umption shall be made: 

(g) that the holder ofa negotiable instrument is a 
holder in due course; provided that where the in- 
strument has been obtained from its lawful owner 
or from any person in lawful custody thereof by 
-means of an offence or fraud, or has been obtain- 
ed from the maker or acceptor thereof by means of 
an offence or fraud, or for unlawful consideration, 
the burden of proving that the holder isa holder 
in due course lies upon him.” 


It is suggested that the learned Sub- 
‘Divisional Judge of Insein instead of 
concluding that the plaintiff was a holder 
in due course until the contrary was 
proved, went in the opposite direction and 
refused to hold that the plaintiff was a 
holder in due course unless he could 
prove that he had given consideration for 
the endorsement. It is also suggested 
that the plaintiff should, in any cage, have 
been granted a decree for what is due 
on the promissory note because even if he 
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is a mere holder, and not a holder in due 
course, he is still entitled to what is due 


less payments already made and the defen- 


dant admitted that there was some payment 
still due. Mr. Doctor for the respondent 
says that no reason has been shown .why 
the decree should be interfered with in 
second appeal. One complaint that had 
been made was that the burden of proof had 
been placed upon the wrong party but 
when evidence had been given by both sides 
it was a matter of mere academic interest 
upon which side the burden of proof was 
placed and Sati Prosad v. Gobinda Chandra 
(1) at p, 8ll wasreferred to in support of 
this proposition. In that case the prono- 
uncement of their Lordships of. the Privy 
Council was not specifically ‘pointed out 
and I think the proposition is moré clearly 
laid down in Official Assignee v. Khoo 
Saw Cheoro (2), at p.71: "The fact that 
the wrong party was called upon to begin, 
taken alone,“might not be sufficient ground 
for a new trial.” Itis clear that ifthe evis 
dence has all been recorded it does not 
matter much upon who was called upon to 
begin but it is clear, I think, that it matters a 
great deal upon whom you place the burden 
of proof when you come to consider who 
has proved his case. 

On the question of the admission by 
the defendant that something was still 
due on the promissory note and that a 
decree should have been passed for this 
amount, Mr. Doctor said that ordinarily 
the plaintiff could maintain a suit as a 
holder and recover this money but here 
he sued for the whole amount as a holder 
in due course and said that the defen- 
dant could not set-off any payments he had 
made towards the amount due, He argued, 
for reasons which I fail to grasp completely, 
that because the plaintiff had sued as a 
holder in due course he could not recover what 
was still owing on the promissory note 
even after allowance had been made for 
payments thatthe defendant said that he 
had made. I donot believe that there is 
any force in this argument and I can see 
no reason whatever why the plaintiff should 
not have recovered the amount that was 
due from the defendant even on the footing 
that he was a holder, I am therefore of 
Opinion that it is necessary to set aside this 
(1) 56 O 805, Cai 121 Ind, Oas. 673; AIR 1929 


Cal. 325; 33 O 227; Ind, Rul. (1930) Cal. 

(2) (1931) A O 67, (71); 128 Ind. Cas, 662; AIR 
1930 P O 265; 100 LJ PO 45; (1929-30) B & Or 
70; SN T 130; 32L W 574; 60 M LJ 210 


1940 


decree and to send the case back for 
retrial. 

I am also of opinion that the effect of the 
judgment is thatthe burden of proof was 
placed upon the wrong party. I think that 
pari of the mistake was due to the way the 
first issue wasframed. The term ‘holder 
in due course” as I have pointed. out, is 
defined ins.9 and it means a person who 
gives consideration. Therefore the words 
‘for valuable consideration” at the end of 
Issue No. 1 (a) are superfluous because it is 
understood thathé has given valuable cons 
sideration if he is a holder in dus course. 
Having framed the issue in that way, 
the learned Judge misled himself by con- 
fining his attention to the three words 
which were superfluous and decided that 
from the circumstances it was difficult to 
suppose that the plaintiff ever was in a 
position to give the Rs. 1,000 which he 
said that he had given. That was not the 
way in which the problem should have 
been approached. I do not think that it 
is necessary for metosay anything more 
at this stage except that the judgments 
and decrees are set aside and the case 
is seni back to the Sub-Divisional Court 
for completion of the trial in the manner 
that I have mentioned.-I order that the 
costs follow the final event of the case, 


D. Case remanded. 


Eee 


CALCUTTA HIGH COURT 
Appeal No. 20» of 1938 
August 24, 1939 
R. O. Mirrer anp MAHAMAD 
AKRAM, JJ. 
CORPORATION or CALOUTTA— 
DEFENDANT— ÅPPELLANT 
Versus 


PROVINCE or BENGQGAL— PLAINTIFF 
— RESPONDENT 

Calcutta Municipal Act (III of 1923), 9.127 (a) 
(b)—Small portion of building let out and rest in 
occupation of  owner—Assessment must be under 
cl. (b) only—Principle adopted in cl. (b)—Bene- 
ficial occupation determined in terms of letting 
value—Land must be taken in its present disposition 
and valued—Hvuidence afforded by return or assess- 
ment of neighbouring premises is admissible under 
s, 9, Evidence Act (I of 1872)—Interpretation of 
Statutes—Ordinarily words should not be added nor 
words used should be ignored, 

Where a small portion ofa building is let oat to 
tenants and the rest is in direct occupation of 
the owner himself, the assessment cannot be made 
partly under s,127 (a) and partly under s.127 (b), 
but must be made under s. 127(6, Cal. Municipal 
Act only. 179 Ind. Oas. 324 (2), followed. [p. 718, 
COl, 2.) 
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The Oal. Municipal Act, provides in s, 127 (b) 
an independent method, a method independent of 
the method prescribed in cl.-(a) ot that section, 
for, ifthe Legislature had intended beneficial oc- 
cupation determined in terms of letting value to 
be the sole criterion for determining the annual 
value, no distinction would have been made by it 
between classes of rateable properties based on user 
by the owner and user by a tenant. It would, 
therefore, be not right to say that beneficial occu» 
pation is the sole consideration and that it is the 
beneficia] occupier and the value of his occupation 
that has to be considered in all cases of assessment 
under the Oal. Municipal Act. In cases coming under 
cl, (b} it would not be legitimate tohold that the 
word ‘f value"? in that clause does not mean “ sale 
value’ and excludes the same for finding the " es- 
timated present value of land” the assessor is not 
bound to find out the reasonable hypothetical rent 
of the whole premises. Observation of Roy, J., in 
oe T Oas. 683 (5), disapproved. [p. 719, cols, 1 

It is a well-established principle in rating that 
property must be valued as it exists at the time, 
when the rate is made, with all the existing circum- 
stances rebus sic stantibus. Prospective apprecia- 
tion or depreciation cannot be taken into acccunt 
by the rating authority, nor cana hypothetical state 
of things be assumed. The Legislature intended 
to give effect to this principle only when jt used 
the phrase * land valued with the building” in 
s, 127 (b). The land is not to be regarded as bare 
land. It is to be taken in its present disposition 
and valued. |p. 720, col. 2.] 

Evidence afforded by the return or by accepted 
assessment of the neighbouring premises is ad- 
missible in evidence in arriving at the letting 
value of a building, These are relevant facts and 
are admissible under s. 9, Evi. Act. Pointer v., 
Norwish Assessment Commitiee (6) and Ladies 
Hosiery and Underwear Limited v. West Middlesex 
Assessment Committee (7), relied on. 

It isa fundamental principle of construction that 
ordinarily words should not be added to a statute. 
It is also afundamental principle that ordinarily 
words used by the Legislature are not to be ignor- 
ed. No portion of a statutory enactment ought to 
be disregarded and every word used should if 
possible, be given effect to. It is only when there 
is a manifest absurdity or inconsistency that the 
parte pad scissor method is to be applied. (p. 720, 
col. 1. 


A. from the original order of the Chief 
Judge, Small Cause Court, Calcutta, dated 
April 8, 1938. 


Messrs. S K, Basu, Krishnalal Banerjee, 
and Balaram Basu, for the Appellant. 

Messrs. P. B. Mukherjee and Satyendra 
Nath Banerjee, for the Respondent. : 


Judgment,—This appeal is by the Oor- 
poration of Calcutta and is directed against 
the order of the Ohief Judge of the Court 
of Small Causes, Oalcutta dated April 8, 
1938 in an appeal filed before him by 
the assessee, the respondent, under the 
provisions of s. 141, Calcutta Municipal 
Act (Bengal Act III of 1923). The case rela- 
tes to the assessment of Premises No.. 16, 
Dalhousie Square, north, commonly known 
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as the Writers Buildings, made by the 
Corporation of Calcutta in 1934 under 
s. 127 (b) of the said Act. The immedia- 
tely previous assessment was in force from 
1928 to 1934. At that assessment the annual 
value was taken at Rs. 3,138,460. That 


figure was arrived at thus: 


Land 240 cottas at Rs. 21,000 
per cotta 


‘i Ra. 50,40,000 
Building, less depreciation vas 


Rs. 12,29,615 





Rs. 62,69,615 


5 per cent of do Rs. 3,138,480 
At the revaluation in 1934 the assessor 
‘made the calculations thus: 
Land, 240 cottaa at Rs, 23,000 
per cotta wea 
Building less depreciation 


Rs. 55,20,060 
Rs. 11,92,727 





Rs. 67,12,727 


5 per cent of do Rs. 3,35,636 
(annual value for rating). 


The respondent filed objections to the 
said valuation under s. 139. Those objec- 
tions were heard by the second Deputy 
Executive -Officer who restored the valua- 
tion of 1928. The respondent then filed 
an appeal tothe Chief Judge of the Oourt 
of Small Oause, Calcutta, who further 
reduced the annual value from Rs, 3,13,480 
to Reg. 2,95,536. It was admitted before 
the said learned Judge and before us also 
‘that only a small portion of the ground 
floor, consisting of a few rooms, had been 
let out by the respondent toa Co-operative 
Bank and two Co-operative Societies at a 
total monthly rent of Rs, 200-14-0 and the 
rest of the building was in the direct 
occupation of the respondent. The learned 
‘Chief Judge following the decision of this 
Court in Corporation of Calcutta v. Moti- 
chand Chowdhury (1) now reversed by the 
Judicial Committee, held that the portions 
in occupation of the said tenants ought to 
be Valued under s, 127 (a) and the remain- 
ing portion under s. 127 (b). The annual 
_ value of the rented portion was thus found 

by him to be Rs. 2,386 and the rest which 
was assessed under s. 127 (b) was valued 





‘thus: 
Land 240 cottas at Rs. 19,500 
per cotta si Rs. 46,80,600 
Building Rs. 11,82,108 
Rs. 58,62,108 
5 per cent of do Rs. 2,98,120 


-(1) 40 O W N 818; 63 O 1215. 
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The first point urged by the appellant 
is that this method is wrong and the 
assessment cannot be made partly under 
a, 127 (a) and partly under s. 127 (b), but 
must be made under s. 127 (b) only. This 
contention must be given effect to in view 
of the decision of the Judicial Committee in 
Corporation of Calcutta v. Motichand Chow» 
dhury (2), The second point has been 
raised by the appellant in a simple form. 
Jt says that the land ought to be valued af 
Rs. 21,000 per cotta, because that is the 
effect of the evidence. *The respondsnt’s 
Counsel however raises complications by 
asking us to lay down a definite method of 
valuing land on which a building stands. 
He goes further and says that in view of 
the language employed in s. %27 (b) there 
is only one legitimate method, and that 
is, that the annual rent of the whole pre- 
mises must be estimated and capitalized 
in the first instance, Then from the capita- 
lized amount the present cost of erecting 
the building after allowing for reasonable 
depreciation, is to be deducted, The 
balance is, according to him, the estimated 
“present value of the land valued with 
the building as part of the same premises.” 
Any other method says he would not give 
due effect to the phrase ‘valued with the 
building” used by the Lagislature. This 
method however was not accepted by a 
Division Bench in Corporation of Calcutia v. 
Jardine Skinner (3), 

Saction 124 of the Act empowers the 
Corporation of Oalcutta to impose consoli- 
dated rates on land and building on the 
basis of annual value as determined under 
Chap. X of the Act. Sections 127 and 128 
are the sections in that chapter which deal 
with the mode of determjning annual value. 
Broadly speaking two distinct methods are 
provided for io s. 127 based upon the nature 
of the property. Section 128 furnishes the 
third method, where the property to be 
assessed belongs to the Board of Trustees 
for the Improvement of Calcutta, If the 
subject be bare land or building erected for 
letting purposes or ordinarily let, the annual 
value is to be what a hypothetical tenant 
would pay as rent from year to year less a 
certain deduction, This is ci. (a) of 
gs, 127 Clause (b) deals witk what 
may, for brevity’s sake, be called resi. 

(2) 66 LA 42; 179 Ind. Oas. 324; AT R1939P 6 
20; I L R (1939) 1 Cal. 277; 11 R P O 129; (1939) 1 


M L J396; 43 CW N 314: 69 O L J 249: (1939) M 
W N 998; 20PLT 121; 50 LW 766; (1933) Kar, 


PO 73 (P O). 
(3) 41 O W N 200; 169 Ind. Oas. 811; A I R 1937 


Cal. 14; IL R (1937) 1 Oal, 576; 10 R O 34, 
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' dential buildings, buildings erected for 
the use of and actually used by the 
owner. The yearly rent which a hypo- 
thetical tenant would pay is not to be the 
basis. That isto say the owner in occupas 
tion, is not to be considered asa tenant, 
as in England, for the purpose of deter- 
mining the rateable value. This is a 
fundamental difference, Leaving out mat- 
ters of detail by which the rateable value 
is arrived at in England by making speci- 
fied deductions from the grosa value, the 
fundamental and» only basis of rating in 
England according to statutory enactments 
in respect of all classes of property is the 
yearly rent which a hypothetical tenant 
would reasonably pay. The methods em- 
ployed ande the calculations made, no 
doubt, vary according to the nature of the 
rateable property, e. g. (a) house let out or 
occupied by the owner (b) railways and 
dockyards, etc., but they have one and 
same object in view, namely the deter- 
mination of the annual rent which a hy- 
pothetical tenant would pay. The contrac- 
tor's method, asit is called, is applied when 
having regard to the nature of the pro» 
perty such annual reat cannot be satis- 
factorily. ascertained directly. By tbis mee 
thod the total cost,¢.e. price of land and 
the costsof construction is determined and 
a certain percentage thereof, usually 5 per- 
cent, is taken and the figure so arrived 
at is taken as the hypothetical yearly rent. 
But the Calcutta Municipal Act, in our 
judgment, provides in s. 127 (b) an indepen- 
dent method, a method independent 
of the methcd prescribed in cel. (a) of 
that section, for, if the Legislature had 
intended beneficial occupation determined 
in terms of letting value to be the sole 
criterion for detefmining the annual value, 
no distinction would have been made by 
it between classes of rateable properties 
based on user by the owner and user by 
a tenant. The contractors principle as 
applied in England would have been equal- 
ly available in India in determining the 
hypothetical annual rent, in regard to 
properties in respect of which an estimate 
of the same could not have beed satis- 
factorily made by the direct methcd. We 
accordingly hold that beneficial occupa- 
tion determined in terms of letting value 
is not the principle adopted by the Legis- 
lature in cl. (b). 

The provisions of s. 128, moreover indie 
cate that the said principle is not the 
only principle kept in view by the Legise 
lature for the purpose of estimating annual 
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value of rateable property. Properties vested 
in the Board of Trustees for the Improve- 
ment of Calcutta have no letting value 
during the improvement operations, still the 
Board is to be rated in respect of those 
properties on the basis that the annual 
value is to be a Certain porcentage of 
the costs of acquisition. The principle fore 
mulated by Lord Birkenhead, L. ©. in 
Port of London Authority v. Assessment 
Committee of Oreett Union (4), at p. 284, 
that assessability depends upon whether 
the occupation is of value or not is no 
doubt a basic principle, butit is not the 
only basic priaciple underlying the pro- 
visions of Ohap. X, Oalcutta Municipal 
Act. In Calcutta bare ownership would suse 
tain the liability to be rated. On the prine 
ciple of rating adopted in England how- 
ever if the owner of a house suffers it to 
lie barren and unoccupied, he cannot be 
rated at all (Ryde on Rating, p. 240, 
Edn, 4, Faraday on Rating p. 11, Edn. 4). 
This is not so under the Calcutta Muni- 
cipal Act. In such a case the owner is 
rateable, but he has not to pay the full 
rate but gets deductions to the extent of 
half forthe full period during which the 
premises is unoccupied and a further dee 
duction of a fourth in certain contingencies. 
(s. 151). It would therefore, in our judge 
ment, be not right to say that beneficial 
occupation is the sole consideration and 
that it is the beneficial occupier and the 
value of his occupation that has to be 
considered in all cases of assessment under 
the Calcutta Municipal Act. We cannot 
therefore agres fully with the observations 
of Roy, J.,in Corporation of the Town of 
Caleutta v. Ashutosh De (5), at p, 869. That 
principle may apply to an assessment 
falling within cl. (a) cfs, 127 but even in 
that case which was a case of assessment 
under cl. (a) the decision of the Letters 
Patent Bench, which upheld Mukerji, J. does 
not support fully what Roy,J. had said. We 
accordingly hold that in cases coming under 
ci. (b) it would not be legitimate to hold 
that the word “value” in that clause does. 
not mean “sale value” and excludes the 
same, We cannot also hold that for finding 
the “estimated present value of land” the 
assessor is bound to find out the reascn- 
able hypothetical rent of the whole 
premises. That would be determining an- 
nual value in terms of cl. (a) and cl, (b) 


(4) (1920) A O 273(284); 89 L J K B 481; 122 L T 722; 
24 J P69; 18 L G R153; 36 TL R233. 

(5) 31 U'W N 864(869}; 103 Ind, Cag, 623; A I R1927 
Cal. 659; 48 O L J 535, 
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would in that case be redundant. The 
adoption ofthe method suggested by the 
learned Counsel for the respondent would 
in effect introduce intoan assessment of 
a residential building the method formulate 
ed in the case of a building let on hire, 
In our judgment it is possible to give a 
reasonable meaning to the phrase “valued 
with building” used in cl. (6) without 
adopting the method suggested by him, 
Section 127 (b) directs the determination, 
(a) of the present costs of erecting the 
building, e. g, structures and (b) of the 
present estimated value of the land 
valued withthe building, etc. A deduc- 
tion on account of depreciation, if any from 
Item No. l gives the nett value of the 
structures. That is Item No. 1 in the 
calculation. To it must be added the 
amount of Item No. 2 and five per cent. 
of the grand total is to be the annual or 
rateable value. 

It is a fundamental principle of construc- 
tion that ordinarily words should not be 
added toa statute. It is also a funda- 
mental principle that ordinarily words 
used by the Legislature are not to be ignor- 
ed. Noportion of a statutory enactment 
ought to be disregarded and every word 
used should if possible, be given effect to, 
Jt is only when there isa manifest absur- 
dity or inconsistency thatthe paste and 
scissor method is to be applied, The 
words “valued with the building” cannot 
be ignored, if some meaning can be given 
to the phrase. Mr. Boses argument is 
that those words have been used by the 
Legislature with two objects, Firstly, 
toindicate that the land on which the 
building stands and the compound is to 
be regarded with the building as one 
unit of assessment; and secondly, to exclude 
the rental basis for the purpose of arriving 
at the valueofthe land in the premises 
on which the building stands. With 
regard to the first contention the said 
intention would have been equally ex- 
pressed without the words “valued with 
the building” or without the word “valued”. 
- The words “estimated present value of 
the land with the building as part of the 
same premises” would have been guffe 
cient. This construction of Mr. Bose 
leaves out of consideration the word 
“valued” used by the Legislature, Mr. 
Bose supports his second eontention thus: 
He says that cl. (a) deals with two sub- 
jects: (i) bare land, (i2) building used 
for hire. But cl. (b) deals with buildings 
only, not with bare land. He says that 
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but forthe phrase “valued with building” 
in cl.- (b) it would have been open to. the 
Corporation to estimate the present value 
of the compound and open spaces included 
in a house by the method indicated in 
cl. (a). The Legislature by the use of the 
said phrase merely intended to extlude 
that method in the case of assessment ofa 
residential building. 


We cannot however accept this conten» 
tion. Olause (a) defines the annual value 
of land. Incl. (b) the phrase used is not 
“estimated annual vale of land” but 
“estimated present value of land.” The 
word building used thrice in that sub. 
section has not the same meaning at all 
the places. The word “building” occurring 
first obviously means not the structures 
only, It has the same meaning as in 
cl. (a). It includes the land underneath 
the structures and all open spaces which 
go with the house. The word ‘building’ 
used later on in cl. (b) means the struc- 
tures only. Even without the words “valued 
witk the building’ it would not have been 
legitimate for the Corporation to determine 
separartely the annual value ofthe lands 
underneath the structures and the come 
pound in terms of s. 127 (a), for in that 
case there would be the determination 
of two annual values in assessment under 
cl. (b), whereas the Legislature has said 
that there should be only one. We 
cannot accordingly accept this contention 
of Mr, Bose. l 


It is a well established principle in 
rating that property must be valued as it 
exists at the time, when the rate is made 
with all the existing circumstances rebus 
sic stantibus. Prospective appreciation 
or depreciation cannot be taken into 
account by the rating authority, nor 
can a hypothetical state of things 
be assumed. We think that the Legis- 
lature intended to give effect to this 
principle only when it used the phrase 
“land valued with the building” in s. 127 
(b). The land is not to be regarded as 
bare land. It is to be taken in itg 
present disposition and valued. It may 
be thatthe nature of the structure then 
existing on the land may reduce the 
value of the land toa figure below what 
it would have had, ifit had been in a 
bare state, or may increaseitto a higher 
figure. But that is a matter for the 
valuer. Such lands can be valued even 
without recourse to the process contended 
for by the respondent’s Oounsel. We 
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accordingly overrule, the contention of the 
respondent on this part of the case, 

The evidence on the record is, moreover 
not such as can lead us to estimate what 
would be the. reasonable rent of the 
‘entire premises. Mr. Sawday gives the 
rate of rent at Rs. 10 or Rs. 11 per hundred 
square feet in reepect of premises which 
‘are at adistance and in localities ofa 
different nature, The evidence on the 
aid head by Lolit Mohan Laha carries 
with us no weight. He made some desul- 
tory enquiries with regard to rents paid 
in respect of some buildings at a distance 
and in a: locality of a different character 
but made no attempts to find out the rents 
paid for buildings nearabout. The Cors 
poration of *Caleutta has led some evi- 
dence on the point, but most of the cases 
relate to office rooms inor near the Stock 
Exchange. There is accordingly 
reliable evidence on the record from which 
a fair conclusion can be drawn as to the 
letting value of the Writers’ Buildings, 
The rent paid by the Co-operative Bank 
and the other Co-operative Societies located 
in some ground floorrooms afford no sure 
criterion. They were semi-Govt. depart- 
ments, 

To support its case about the value of the 
land the appellant, the Corporation, has 
adduced evidence of accepted assessments 
and has also relied upona return sub- 
mitted by the Kast Indian Railway adminis- 
tration in respect of premises No, 105, 
Olive Street in pursuance of notice issued 
by the Chief Executive Officer under s. 136. 
The said premises is marked 105 in the 
plan which shows the Writers’ Buildings 
and the adjoining locality. It is almost 
opposite the Writers’ Buildings across the 
street. It has uponita building almost 
of the same nature as the Writers’ 
Buildings and the plot is almost as big 
as the plot in question. ‘The value of the 
land is stated in the return to be Rs. 18,900 
per cotta. The assessment was made on 
that basis and accepted by the assessee. 
That plot is however inferior to the 
Writers’ Buildings in situation. It hasa 
northern frontage whereas the latter faces 
south witha large open space with a 
beautiful garden and tank in the south. 
It is an island plot with broad roads on all 
the four sides. It isas Mr. Shrosbere has 
termed, a spot site in Calcutta. Lolit 
Mohan Laha, a witness examined by the 
Govt, has admitted the superiority of the 
Writers’ Buildings and has stated in his 
evidence that the value of the land would 
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be 10 to 15 percent. more than the land 
occupied by the East Indian Railway 
Offices, This is an admission from an 
unwilling witness. The value of land of 
the Ouleutta Oollectorate was assessed at 
Rs, 15,500 per cotta. That plot is much 
inferior to the Writers’ Buildings. We 
hold that it would be right and proper to 
add 15 per cent. to the value of land 
comprised in the premises occupied by 
the offices of the East Indian Railway 
Administration. We accordingly assess 
the present value of the land valued with 
the building as part ofthe premises at 
Rs. 20,700 per cotta. On that basis the 
annual value works out at Rs. 3,03,036 
and the assessment must be on that 
basis. 

We donot consider that the evidence 
afforded by the aforesaid return or by the 
accepted assessment of the neighbouring 
premises on which we have relied as ine 
admissible in evidence. Those in our 
judgment, are relevant facts and ad- 
missible under s. 9, Evi. Act. In Pointer 
v. Norwish Assessment Committee (6) it was 
held that evidence of the rateable value 
of other similar premises in the same 
Union is in point oY law admissible but 
it was pointed out that the value afforded 


- by suchevidence would depend upon the 


circumstance and degree of closeness 
with which the two sets of premises res- 
emble one another. On the question of 
admissibility Pointer v, Norwish Assess- 
ment Committee (6) was approved in 
Ladies’ Hosiery and Underwear Ltd. v. 
West Middlesex Assessment Committee (T). 
In the case before us, we have already 
pointed out that there is cogent evidence 
on which the assessment of the Writers’ 
Buildings can be madeon a comparison 
with assessment of the East Indian Rail- 
way Offices and the Calcutta Oollectorate. 
The result is that this appeal is partly 
allowed. Asthe appellant has succeeded 
very substantially it must have the costs 
of this Court and ofthe lower Court from 
the respondent. We assess the hearing: fee 
at 15 gold mohurs, 
B. Appeal partly allowed, 


(6) (1922) 2 K B 471; 91 LJ KB 891; 86 JP 149; 
20 L G R673; 678 J98. 

(7) (1932)2 K B 67%: 101 LJK B 632; 147L T 
390; 86 J P 336; 30 LGR 369. 
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MADRAS HIGH COURT 
Appeal No. 470 of 1937 
September 1, 1939 
BURN AND STopART, JJ. 
MYTHILI AMMAL— APPELLANT 
Versus 
JANAKI AMMAL AND ANCTAER— 
RESPONDENTS 

Evidence Act (I of 1872), s. 85 (a), (e)—Secondary 
evidence of tncome-tax reports, admissibility of— 
Estoppel—Surtt for restitution of conjugal rights 
by husband—Wife making statement that housein 
which her husband lived belonged tohis mother—If 
estopped subsequently from setting up her husband as 
owner of house. 

Income-tax returns are confidential. It is the 
policy of thelawthat statements made in these 
returns shall not be brought up in Court against the 
person making them or for that matter against any- 
one else. The Income-tax Officer in whose custody 
the documents are, is subject tothe process of the 
Court. Hecan be summoned toattend the Court 
although hecannot be required to produce these 
documents which are classed as confidential by the 
Income Tax Act, Again, the Income-tax Officer 
cannot be described as a person legally bound to 
produce such documents, Income-tax return cannot 
therefore be proved by secondary evidence either 


under s. 65 (a) or s. 65 (e) of the Evi. Act. [p. 724, 
cols. 1 & 2.) 
A husband brought a suit against his wife for 


restitution of a conjugal rights. The wife in her 
written statement stated that her husband’s mother 
had asked him to leave her (mother’s) house : 

Held, that the wife was not by these statements 
estopped from setting up her husband as the owner 
of the house. Nevertheless having made them it was 
& weakness in her case if she did not go into the 
witness box to explain what had caused her to 
change her opinion as to the ownership of the 
house. |p. 723, col. 2.] 


A. against an order of the District 
Court, South Arcot, dated September 29, 
1937. 


Messrs. T. R. Venkatarama Sastry and 
T, V. Rajagopalan, for the Appellant. 
Mr. K. Srinivasan, for the Respondents. 


Judgment.—This appeal is against an 
order made in execution of the decree in 
O. S. No. 10 of 1924 on the file of the Sub- 
ordinate Judge’s Oourt, Cuddalore. The 
subject of the petition is a house No. 40, 
South Car Street, Chidambaram, Mythili, 
the decree-holder, was entitled under the 
decree to recover Rs, 5,800 from her huse 
band Mahadevan, the judgmentedebtor. To 
realize this sum she attached the afcresaid 
house as belonging to her husband. Janaki 
Ammal, mother of Mahadevan, filed a claim 
praying that the attachment should be 
raised on the ground that the house was 
her own. This claim was tried by the 
learned District Judge, South Arcot, who 
held that the house did belong to Janaki. 
Hence this appeal by Mythili. the decrees 
holder. The learned District Judge chiefly 
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addressed himself to the question whethe 
the purchase money’ for the house whic? 
was purchased in Janaki’s name came ou 
of Mahadevan’s estate or was furnished by 
Janaki. He held that, apart from the oral 
evidence of Janaki, there was no evjdence 
that the purchase money was paid by Janak) 
out of her own funds but that, on the other 
hand, there was evidence that it did nol 
cone out of the estate of Mahadevan. The 
points chiefly urged by learned Counsel fo1 
the appellant are: (1) that the learned 
Judge did not appreciate the evidence pro: 
perly and (2) that he shut out evidence 
which was produced by Mythili. which if 
taken into account materially helped her 
case. 

The circumstances attendiag the pur- 
chase of this house and the payment of the 
purchase money are as follows: In Febru- 
ary 1918, when the house was purchased 
the parties lived at Cuddalore. Janaki had 
been left a widow in 1913. Her husband 
had left a large estate estimated to be worth 
two lakhs which devolved on his son Maha- 
devan, then aged 18, Janaki managed this 
estate on his behalf. In February 1918, this 
house at Ohidambaram was conveyed to 
Janaki for Rs. 6,750, the bulk of the con- 
sideration being the discharge of a mortgage 
on the house, for Rs, 6,350. In April 1918, 
Mabadevan came of age. In the latter half 
of 1918 and the first half of 1919, repairs to 
the extent of about Rs. 1,800 were done to 
the house and on June 14, 1919, the mort- 
gagee, a Vakil living in Madras, was paid 
Rs. 7,100 in fall discharge of his mortgage, 
Some little while before that, the family 
consisting of Janaki, her son Mahadevan 
and the latter’s wife Mythili had moved to 
Chidambaram and taken up their abode in 
the suit house. ° 

The argument now advanced on appeal 
is that the learned Judge should have held 
that the cost of repairing the house in 1918, 
1919 and the money for the discharge of 
the mortgage paid on June 14, 1919, and 
the balance of the consideration for the 
purchase, namely Rs. 400, which was paid 
on June l, 192], all came out of the funds 
or Mahadevan's estate. And that from this 
the learned Judge should have inferred 
that the house was purchased benami for 
Mahadevan. Account books relating to her 
husband's estate for the relevant period 
were filed as exhibits by the appellant, 
Expenditure on the repairs to- the house 
are fcund in these accounts and certain 
other entries are relied upon as relating to 
the payment of conaideration for the sale, 
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The learned District, Judge held that the 
account books were not such regularly 
maintained accounts that the entries by 
themselves can be taken as prima facie 
proof of the expenditure. One of the ques- 
tions mow raised and which we have to de- 
cide in this appeal is whether the learned 
District Judge was wrong in not accepting 
the evidence furnished by the account 
books. Again, the appellant sought to exhi- 
bit certain income-tax returns made by 
Janaki on behalf of Mahadevan, in which 
mention is made of the house. The learned 
District Judge rejected these returns, It is 
not objected that he was wrong in doing so 
and that these returns are powerful evi- 
dence in support of the appellant's case. 
Before disdussing these points in detail, 
we observe that the conduct of the parties 
is inconsistent with the ownership of the 
house being in the appellant’s husband. 
Appellant and her husband lived in this 
house along with the petitioner till nearly 
the end of 1920. Then Mahadevan fell out 
with his mother. He and his wife removed 
to Gavrapet, four miles away, and lived in 
the ancestral house there. Janaki continued 
to live in the house No, 40, South Oar Street, 
Chidambaram, paying the Municipal taxes 
and appearing to the outside world as the 
Owner. Mention was made of the house in 
Khe course of the litigation which ensued 
between Mahadevan and his mother and 
between Mahadevan and his wife.. Af the 
wend of 1920 he had charged his mother with 
misappropriating large funds belonging to 
lis estate during her management between 
K913 and 1918, and with failing to render 
-0 him accounts of the estate when she had 
«anded over the estate tohim, She replied 
at once repudiating these charges. Nothing 
same of these notices and counter notices 
iowever and they are not relevant here 
«xcept in so far as the house in Ohidame 
aram is not mentioned in them. Fifteen 
wonths later, in March 1922, Janaki applied 
. Mahadevan for separate maintenance 
nd in April 1923, she filed a suit to obtain 
eparate maintenance. [In her plaint she 
scribed herself as living at No. 40 South 
tar Street, Chidambaram and stated that 
ie made no claim to be provided with a 
agidence as she had a house of her own, 
Wabadeven in his written statement dated 
‘ovember 10, 1923 declared that this was 
4 gross lie, The house has been purchased in 
aintifi’s name and improved subsequently with 
-neys belongivg to this defendant and for his 
nefit. The plaintiff has only a right to reside 
srein.” 
Here for the first time the ownership of 
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the house was put directly in issue. Nevere 
theless, in the compremise by which the 
suit was ended in August 1924 neither the 
title to the house, nor Janaki's right to 
reside in it during her lifetine was mene 
tioned. At the same time as he was defend- 
ing this suit against his mother, Mahadevan 
was also engaged in litigation with his wife, 
the present appellant, We have seen how 
they left Ohid:mbaram and settled in 
Gavrapet in the latter balf of 1920. In March 
192} appellant ran away but later was ree 
conciled, and a child was born. In August 
1923, she again left Mahadevan and in 
January 1924 she filed a suit for separate 
maintenance, Referring to the house in 
Chidambaram she stated in para. 5 of her 
plaint that defendant No. 1’s mother pur- 
chased the house in “har own name with 
family funds in 1918.” This of course is not 
strictly accurate since no money was paid 
In a later paragraph 
describing ths quarrel of 1920 she said, đe- 
fendant No. 1’s mother became thoroughly 
disgusted with him and asked him to leave 
the house which was her own and not to enter 
it any more. Andin the long list of her 
husband's properties on which in this guit 
appellant claimed that her maintenance 
should be charged, appellant did not include 
this house in Chidambaram. It is on foot 
of the decree in this suit that the respone 
dent has now attached the house. In this 
Same year, 1924, Mahadevan filed a snit 
against the appellant for restitution of con- 
jugal rights. In December 1924 appellant 
filed a written statement alleging that she 
had left her husband on account of his gross 
and continued cruelty, Answering the charge 
that her own father was responsible for the 
estrangement between Mahadevan and his 
mother and referring more particularly to 
the quarrel of 1920 she said : 

“After some time the plaintiff's mother became 
thoroughly disgusted with his low habits and drink 
and other vices, and asked him to leave her house 


at Ohidambaram. That was how the plaintiff separat- 
ed from his mother.” 


Appellant is not of course by these stato» 
Ments estopped from setting up her husband 
as the owner of the house. Nevertheless 
having made them itis a weakness in her 
case that she has not gone into the witaess 
box to explain what has caused her to 
change her opinion as to the ownership of 
the house. Coming now tothe main argu- 
ment advanced by learned Counsel for the 
appellant there is first the argument which 
is based on the accounts. The accounts of 
Mehadevan’s estate show (i) that money of” 
his estate was used to buy the stamp paper 
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for Er. A by which the house was purchased 
by Janaki in February 1918, (ii) that money 
of the estate was spent on effecting repairs 
to the house between February 1918 and 
June 1919 and (iti) that the ‘grahapravee 
sham’ ceremony was performed at the cost 
of the estate, Taking these entries as a 
correct representation of the facts they do 
not by themselves indicate that the house 
belonged to Mahadevan. In the first place 
Mahadevan was of age when this expendi- 
ture was incurred. It is stated that his 
mcther retained control of bis estate till 
June 1920. But that is not the same thing 
- as saying that this expenditure was incurred 
without his knowledge and approval; nor 
can it be alleged as a strange or unusual 
thing that a house the property of his 
mother was put into a state of good repair 
at his expense. In the second place there 
is the fact that at this time the estate was 
indebted to Janakiammal. She had been 
left a legacy of Rs. 5,000 under the will of 
her husband. Of this she bad drawn only 
Ra, 3,000 from the estate. And see the com- 
promise decree in her suit for maintenance. 
Therein itisstated—so late as August 1924 
—that some money was still due to her 
under the will and for jewels. (After exa- 
mining certain entries his Lordship con» 
cluded as follows.) Our conclusion therefore 
is that the learned District Judge was cor- 
rect in holding that the accounts of the 
estate donot prove that tte money paid as 
consideration for the purchase of the house 
came out of the estate of Mahadevan, hus- 
band of the appellant. 

The only cther point which we have to 
decide arises on the contention of learned 
Counsel for the appellant that the learned 
District Judge was wrong in shutting out 
the income-tax returns filed by Janaki when 
she was in control of Mahadevan's estate. 
The original returns are of course in the 
office of the Income-tax Authorities. Their 
contents were scught to be proved by cer- 
tified copies. The contention of learned 
Counsel is, that in these returns, Janaki 
has made statements about this house, in- 
consistent with her present claim to be the 
owner of it. Now, what Janaki said in the 
Teturn submitted to the Income-tax Autho- 
Yities can be proved by exhibiting the 
returns themselves. This has nob been done. 
And it is difficult to see howit could be 
done since such returns ate confidential. It 
is the policy of the law that statements 
made in these returns shall not be brought 
‘up in Oourt against the person making them 
or for that matter agalnst anyone else. But 
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learned Counsel contends that income 
tax returns can be proved by secondar: 
evidence, As we read s. 65, Evi. Act, wi 
do not find it possible to accede to this con 
tention. Section 65 enumerates the case 
in which the contents of a document mey bs 
proved by secondary evidence. Section 6! 
(a) does not apply, (t) because the docu 
ments now in question are not in the posses 
sion or power of Janaki against whom the: 
are sought to be proved, (iz) the documenti 
are not in the possession or power of : 
person not subject to the process of the 
Court or legally bound to produce them whi 
having been given notice to produce ha: 
refused to do po. The Income-tax Office: 
in whcse custody the documents are, i: 
subject to the process of the Oburt. He car 
be summoned to attend the Court althougt 
he cannot be required to produce thes 
documents which are classed as confidentia 
by the Income Tax Act. See s. 54 of the 
Act. Again, the Income-tax Officer canno 
be described in the circumstances jus 
explained s8 a person legally bound ti 
produce such documents. Learned Oounse 
faced with this difficulty falls back ox 
s. 65 (e), Evi, Act by which secondary evi 
dence is allowable of the contents of : 
public document. “Public document’ i: 
defined in s. 74, Evi, Act, and means : 
document forming the act or record of thi 
act, (1) of the Sovereign authority, (2) o. 
Official bedies and tribunals, (3) of public 
officers jegislative, judicial and executive 
lt is urged upon us that the income-ta: 
return inasmuch as it is made in compliance 
with a notice issued under a, 22 (2), Income 
Tax Act, and when made becomes th 
basis of an assessment made under s. 22 
is therefore part of the record of the ac 
of assessment, We do not agree in thi 
view. Section 23 of the Act is: 

“If the Income-tax Officer is satisfied that a retur 
is correct and complete he shall assess the tota 


income of the assesses and shall determine the sun 
payable by him on the basis of such return.” 


We think this section is perfectly clear 
In the matter of assessing a person to tax 
when does the Income-tax Officer perforn 
an act within the meaning of s, 74, Ey! 
Act? The answer can only be when h 
assesses the income of that person ani 
determines the sum payable. And th 
record of that act is the notice of deman 
made in the prescribed from under s, 2¢ 
Income Tax Act, in which the Income-ta 
Officer communicates his decision to tb 
assessee and requires him to pay the ta) 
We find it quite impossible to infer froy 
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the words of the Act that the zen made 
by the assessee is either part of the act of 
the Income-tax Officer; indeed, we think that 
such a proposition is ‘absurd on the face of 
it—or that it is part of the record lof the 
act of that officer. And indeed a reference 
to s. 54, Income Tax Act demonstrates that 
a return made by an assessee cannot pos- 
sibly be part of the record of the act of the 
Income-tax Officer, In that section such 
returns are made confidential. No Court 
can require any public servant to produce 
them before it. As public servant who dis- 
closes the contents of such returns except 
in certain special circumstances is punish» 
able with imprisonment which may extend 
to six months and is also liable to fine. But 
if the returm is, as now argued, a public 
document, anyones who happens to come 
into possession of a certified copy of it can 
produce that copy into Oourt, and so prove 
the contents of the return, thus defeating 
the express provisions of s. 54. From the 
fact that certified copies of the returns 
made by Janaki have been tendered in 
evidence in the present case, we presume 
that the granting of certified copies is in 
certain circumstances permissible by some 
rule made under the Income Tax Act. 
Most probably they can be granted to the 
person who has made the return, for bis 
own private information since that would 
not come under the head of disclosure under 
s. 54 (2). But that does not mean that a 
third party who has, in some way, come into 
Possession of the certified copies can use 
them to his own advantaga. If it did, then 
we would be faced with the ludicrous posie 
tion that the Income-tax Officer, though 
forbidden to disclose the contents of the 
returns could by furnishing certified copies 
facilitate such disclosure. We agree with 
the learned District Judge that these certi- 
fied copies—they were actually marked as 
exhibits in the lower Court snd numbered 35 
and 35-A—are not admissible in evidence, 


On the merits of the case we have been 
taken very carefully throughthe evidence by 
learned Counsel on both sides and we think 
the conclusions of the learned District Judge 
are correct. We would only add that it has 
not been shown that in February 1918 when 
Janaki bought this house, she had any 
reason to deceive her son or to act prejudi- 
cially to his interests. On the contrary, the 
evidence is that at that time she was much 
attached to him. If she had intended to 
buy the house for him and not for herself 
there was no reason whatever why she 
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should not have bought it in his nana Wa 


dismiss this appsal with costs. 
N.=8, Appeal dismissed, 


LAHORE HIGH COURT 
Second Appeal No. 1124 of 1933 
November 27. 1939 
ABDUL RasalD, J. 
CHAN PIR—PuaIntirF—APPELLANT 
VETSUus 
FAKAR SHAH—Degrgenpant—Responpant 

Muhammadan Law—Dower — Husband can fix or 
increase dower at any time during continuance of 
marriage—For increasing dower mere declaration by 
husband is sufficient — Custom (Punjib) -- Attock 
District—Gift of land to wife for dower—Validity— 
Alienation — Dhop Fateh Shah village, Tahsil Tala- 
gang — Power of sonles3 sayyad to gift ancestral 
and, 

In the case ofa Muhammadan woman, it is open 
to the husband to fix the dower at any time before 
or after the marriage. It is further open to the hus- 
band to increase the amount of the dower at any 
time during the continuance of the marriage, For 
the purposes of increasing the dower a declaration by 
tbe husband is quite sufficient under the Muhammadan 
Law. 160 Ind, Oas. 805 ‘1’, relied on. 

There is nothing in the Customary Law of the 
Attock District which prevents a husband from in- 
creasing the dower of his wife during the subsis- 
tence of the marriage. The customary right of the 
husband to make gifts of land infavour of his wife 
on account of dower cannot be disputed. However, 
custom would obviously not sanction a gift of this 
kind made for the purpose of defrauding the rightful 
heirs andthe amount of landso gifted together with 
the circumstances of the giver are doubtless con- 
siderations of some weight intheeye of custom. 

A sonless Sayyad of village Dhok Fateh Shah, in 
Tehsil Talagang, possesses unlimited powers with 
regard to gifts concerning ancestral land. 


S.A. from the decree of the District 
Judge, Attock at Campbellpur, dated June, 
6, 1938. 


Mr. Ghulam Mohy-udedin, for the Appel- 
lant. 
Mr, Shabbir Ahmed, for the Respondent, 


Judgment.—On July 10, 1937, Qutab 
Shah sold 145 kanals, 2 marlas of land to 
Wakar Shah, defendant No. 1, for Rs. 4,000 | 
by means of a registered sale deed. On 
the same day Qutab Shah transferred 209 
kanals, 3 marlas of lard in favour of his 
wife Mst. Gahar Bano, defendant No. 2 for 
Rs. 1,500 in lieu of dower by means of « 
registered deed. On August 20, 1937, 
Ohan Pir instituted the present suit for a 
declaration to the effect that the alienations 
in favour of Fakar Shah and Mst. Gahar 
Bano shall not affect his reversionary 
rights, as the alienations were without 
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consideration and legal necessity. The 
trial Court held that the land in dispute 
was ancestral and that Qutab Shah, who 
was a Sayyad of Dhok Fateh Shah in 
Tahsil Talagang, Attock District, had res- 
tricted powers of alienation as regards 
ancestral property. The sale in favour of 
Fakar Shah was held to be for conside- 
‘ration and necessity to the extent of 
Rs, 1,470 andthe sale in favour of Mst. 
Gahar Bano to the extent of Rs. 32 only. 
The plaintiff was, accordingly, granted the 
declaration prayed for on payment of 
Rs. 1,470 and Rs, 32 respectively regard- 
ing the two sales in question. On appeal, 
the learned District Judge held that Qutab 
Shah had unrestricted powers of alienation. 
He further keld that the sale in favour of 
Fakar Shah was for consideration and ne- 
cessity in its entirety. The plaintifft’s suit 
was accordingly dismissed so far as the 
sale in favour of Fakar Shah is concerned. 
In Mst. Gahar Bano's appeal, it was held 
that the alienation in her favour was bind- 
ing on the plaintiff Chan Pir to the extent 
of Rs. 120. The plaintif was given a 
declaration that the alienation in favour 
of Mst. Gahar Bano shall not be binding 
on him after her death or re marriage 
except to the extent of Rs. 120. Against this 
decision Chan Pir has preferred an appeal 
(Regular Second Appeal No. 1124 of 1938) 
challenging the decision of the learned 
District Judge so far as the sale in favour 
of Fakar Shah is concerned. Mst. Gahar 
Bano has also come up in appeal (Regue 
lar Second Appeal No. 1033 of 1938), pray» 
ing that the alienation io her favour may 
be declared to be valid and that the plaints 
iff's suit may be dismissed as against her. 
So far as the appeal of Chan Piris con- 
cerned, I am of the opinion, that it must be 
dismissed. The sale in favour of Fakar Shah 
was for a sum of Rs. 4000. The learned 
District Judge has held that there was valid 
consideration to the extent of Rs. 4,000 for 
this sale. Hehas further held that out of 
the consideration, Rs, 2,660 have already 
been paid by the vendee to the vendor or 
‘his creditors and that the sum of about 
Rs, 1,540 is still with the vendee for pay- 
ment to Harbans Lal and Gurmani Shab. 
For these reasons, the sale has been held 
to be for consideration and necessity, The 
above finding of fact given by the learned 
District Judge cannot be interfered with 
in second appeal. Mr. Ghulam Mohyud- 
Din who represented Chan Pir has failed 
to show how this finding of fact is vitiated 
by any error in law, I accordingly affirm the 


OBAN PIR v. FAKAR SHAH (LAH,) 


1g9 16 


decision of the learned District Judge so 
far as the sale in favour of Fakar Shah is 
concerned, 

Regarding the case of Mst. Gahar Bano 
the learned District Judge has held that 
Rs. 120 only was fixed as her dower ab the 
time of the marriage. He has not relied 
upon the statements of Inayat Shah (D. W. 
No, 8) and Mohammad Shah (D. W. No. 9) 
to the effect that the sum of Rs. 1,500 was 
fixed as the dower of Mst. Gahar Bano. 
Mr. Shabbir Ahmad contended on behalf of 
Mst. Gahar Bano that the learned District 
Judge had erred in not taking into account | 
the registered deed executed by + Qutab 
Shahin favour of his wife. In this deed, it 
is recited that Rs. 1,500 had been fixed as 
the dower of Mst. Gahar Bane at the time 
of the marriage. After considering the 
deed and the statements of the two witnes- 
ses referred to above, J ho!d that it has not 
been established that Rs, 1,500 was fixed 
as the dower of Mst. Gahar Bano at the 
time of her marriage. In the case of a 
Muhammadan weman, however, it is open 
tothe husband to fix the dower at any 
time before or after the marriage. It is 
further open to the husband to increase 
the amount of the dower at any -time dur- 
ing the continuance of the marriage. The 
declaration of Qutab Shah in the registered 
deed, dated July 10, 1937, that the dower 
of his wife had been fixed at Rs. 1,500 
amounts to an increase by the husband of 
the dower of his wife to Rs.1,500. For the 
purposes of increasing the dower a declara- 
tion by the husband is quite sufficient 
under the Muhammadan Law. I have, 
therefore, reached the conclusion that in 
the present case the dower of Mst. Gahar 
Bano was increased tothe sum of Rs. 1,500 
by her husband Qutab Shah on July 10, 
1937, or shortly before. Reference may be 
made inthis connection to a Division Bench 
ruling of this Court reported in Nasiban 
Biv. Iqbal Begum (1). 

It was contended by Mr. Ghulam Mohyud- 
Din on behalf of Ohan Pir that Mst, 
Gahar Bano and Qutab Shah were 
governed by QOustomary Law and that 
under the Oustomary Law Qutab Shah 
had no power to alienate 209 kanals 3 
marlas of land in favour of his wife for an 
alleged dower of Rs. 1,500: vide Hamid 
Ullah v. Sahibji (2). Reliance was placed 
by the other party on question No. 46 of the 
Customary Law of the Attock District 


(1) AIR 1935 Lah. 816; 160 Ind. Oas. 805; 8 RL 
(2) 12 P R 1912; 14 Ind. Cas. 624; 76 P L R 1912. 


1940 


prepared by Khan Sahib Ohaudhri Sardar 
Khan in the year 1923. It is stated in the 
answer to question No. 46 that : 

“The customary right of the husband to make 
gifts of landin favour of his wife on account of 
dower cannot be disputed as such gifts, whenever 
disputed in Court have, so far as is ascertainable, 
been upheld.” 

It is further mentioned that : 

“Custom would obviously not sanction a gift of 
this kind made for the purpose of defrauding the 
rightful heirs and the amount of land so gifted 
together with the circumstances of the giver are 
doubtless considerations of some weight in the eye 
of custom.” è 

In the present case, Qutab Shah gave 
away about one-third of his estate to his 
wife. He had been ailing for a couple of 
years before his death and his wife had 
been servingehimthroughout, The present 
gift of one-third of his estate by Qutab 
Shah cannot therefore be held to have been 
made with a view todefraud his heirs. There 
is ncthing in the OCustomaty Law of the 
Attock District which prevents a husband 
from increasing the dower of his wife from 
Rs, 120 to Rs. 1,500 during the’ subsistence 
of the marriage. I would, therefore, uphold 
the sale in favour of Mst, Gahar Bano also. 

The learned District Judge has granted 
certificates both to Chan Pir and Mst, Gahar 
Bang.on the question “whether a sonless 
Sayyad of village Dhok Fateh Shah, in 
Tahsil Talagang, possesses unlimited powers 
with regard to gifts concerning ancestral 
land.” This question} of custom does not 
arise in the present appealsin view of the 
findings given above. As the case may, 
however, go before a Division Bench under 
the Letiers Patent, I proceed to decide the 
question of custom also. The answer to 
question No, 47-B in the riwaj-t-am of the 
Attock District 1928, lays down that a son- 
less proprietor among Awans of Talagang 
has full powers of alienation of ancestral 
property the implication being that the 
other tribes have only restricted powers of 
alienation. The initial onus, therefore, is 
on the vendees to prove that Qutab Shah 
had unrestricted powers of alienation. I 
agree, however, with the learned District 
Judge that this onus is a light one in view 
of the fact that the parties are Sayyads, 
Sayyads claim to be descended from Hazrat 
Ali, the son-in-law of the Prophet Muham- 
mad. In several matters they continue to 
be governed by Muhammadan Law. They 
also live in the Western Punjab where the 
powers of sonless proprietors to make alie- 
nations are not so rigidly restricted as in the 
central Districts. The plaintiff Chan Pir 
has sold several small portions of his ances- 
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tralland. His son has not challenged any 
of these alienations though some of these 
alienations took place ten or fifteen years 
ago. Mehdi Shah, one of the collaterals 
of the plaintiff, scld his ancestral land to 
Hayat, Nur Mohammad and others at 
various times. No one has attacked these 
sales up to now. One Mohammad Shah 
Sayyad sold his ancestral property 20 years 
ago, but his collaterals have not brought 
any suit so far to challenge the alienation. 
The plaintiff’s own father sold some land 
to Haidar Shah for Rs. 500. The plaintiff 
challenged this alienation but his suit was 
dismissed. Muzamal Shah, the nephew of 
the plaintiff, sold four bighas of land to the 
plaintif. Muzamal Shah’s collaterals have 
not challenged this alienation so far. Qutab 
Shah, the husband of Mst. Gahar Bano, sold 
some of his ancestral land 12 years ago to 
Inayat Shah for Rs. 1,000 but no suit was 
brought by the plaintiff to challenge this 


alienation in spite of the fact that ascord- 


ing to him Qutab Shah had no necessity to 
sell the land. In my opinion, these four or 
five instances from the family of the plaintiff 
are much more valuable than a number of 
instances relating to other villages or other 
tribes, Having regard to the instances 
enumerated above, l cannot hold that the 
learned District Judge is wrong in deciding 
that Qutab Shah had unrestricted powers 
of alienation. 

For the reasons given above, I dismiss 
the appeal brought by Ohan Pir against 
Fakar Shah (Regular Second Appeal No, 1124 
of 1938), JI accept the appeal preferred by 
Mst. Gahar Bano (Regular Second Appeal 
No. 1033 of 1938), set aside the judgments 
andthe decrees of the Oourts below and 
dismiss the plaintiffs suit as against Mst. 
Gahar Bano. Having regard to all the 
circumstances. I orderthat all the parties 
will bsar their own costs throughout. 


S. Order accordingly. 


MADRAS HIGH COURT 
Appeal No. 60 of 1938 
April 20, 1939 
SOMAYYA, J. 
MARAKKARKANDI KRISHNAN ans 
OTHERS— APPELLANTS 
VETSUS l 
Messes. P. R. N. RAMANATHA IYER 
AND C0.— RESPONDENT 
Malabar Law—Joint property — Impartible pro- 
perty—Thiyyas of Calicut taluk — Incident of tm- 
partibility must be proved. 
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The presumption is that all joint property is 
partible. Partibility is a rule that is incidental 


to common ownership ; it is a rule of equity ap- ` 


plicable to joint status and itis upon the person 
setting up that the property is impartible to allege 
and prove it. It must be proved by the party setting 
up the incident of impartibility that it exists in the 
community or inthe families in question. It cannot 
be said that the incident of impertibility has 
been recognized among Thiyyas of Oalicut Taluk in 
judicial decisions so as to dispense with proof, 


A. against the decree of the District 
le South Malabar, in A. 8S. No. 208 of 
5. 


Messrs. K. Kuttikrishna Menon and K.N. 
Kumaran, for the Appellants. 
P Mr. T. S. Anantharaman, for the Respon- 
ent. 


Judgment.—The question involved in 
this appeal is whether the property of 
the debtors is impartible and if so whe- 
ther the debt due to the decree-holder is 
recoverable from that property. The res- 
pondent in this appeal obtained a money 
decree against one Baputty who died in 
April 1926 leaving two brothers Velukutty 
and Choyi. The first of them died in 1926 
and the second is still alive. In the execue 
tion petition filed by the respondent herein 
to execute his decree, the sons of the 
judgment-debtor Baputty were impleaded 
as his legal representatives. They are 
the appellants in this appeal. Objection 
was taken that the property of the family 
consisting of the deceased Baputty, his 
brothers and sons is impartible and that 
according to the customary law applicable 
to the Thiyyas of Calicut Taluk, such an 
Impartible estate cannot be proceeded 
against in execution of a decree obtained 
against the deceased Baputty, By ‘impar- 
tible’ it- is said that the property is not 
partible unless all the parties consent. It is 
urged that asit is not partible at the instance 
of one member against the wishes of the 
otLers, the property is such that it cannot be 
proceeded against in execution ofa money 
decree obtained against that member. 

The Subordinate Judge held tbat the 
effect of the decisions of the Madras 
- High Court is that laid down in the 
decision in Chakkuttt v. Chandukutti (1), 
that the Thiyyas of Calicut are governed by 
the Makkatayan law of inheritance and that 
they are geverned by customary law. If 
no evidence is forthcoming as to what is the 
rule of customary law on a particular point 
the rule of Hindu Law on that point must 
be adopted as the customary law obtained 


(1) 53 M LJ 368; 105 Ind, Cas. 55; A IR 1927 Mad. 
877; 39 M LT 314, 
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in the community on that point, If a 
person alleges that the rule of customary 
law on any particular point is something 
different from the Hindu Law, the evidence 
which he adduces in support of his allega- 
tion ought not to be subjected to those well- 
known tests which are applied to the*case 
of an alleged custom contrary to or in dero- 
gation of the law and should be viewed 
simply as evidence adduced to show what 
is the rule of customary law itself. Applying 
this principle, the Subordinate Judge dis- 
cussed the evidence adduced by either party 
and came to the conclusion that it was proved 
by the objectors that the property was 
impartible and that it cannot be proceeded 
against in execution of a money decree 
obtained against Baputty. On appeal the 
learned District Judge of South Malabar 
came to the opposite conclusion, The 
learned District Judge applied the same test 
as the Subordinate Judge and weighed the 
evidence according to that standard. He 
came to ths conclusion that the evidence on 
record was not such asto justify a finding 
in favour of the objectors. He reversed the 
order of the Subordinate Judge and directed 
execution to proceed. Against this decision 
the present appeal is filed by the sons of 
Baputty. They urge that the decision of 
the District Judge is wrong. 


It is argued by the appellants’ learned 
Advocate that according to the decision 
of this Court the incident of imparti- 
bility in the sense in which that expres- 
sion is used as stated aboveis applicable 
to all cases of Thiyyas of Oalicut Taluk. 
It is said that the law was laid down 
correctly in Raman Menon v. Chathunni (2) 
and that this incident has been judicially 
recognized so well as to dispense with actual 
proof of it in this case. This and the later 
decisions were all referred to a length and 
discussed by Waller and Madhavan Nair,JJ,, 
in the decision reported in Chakkuttt v. 
Chandukuttt (1). Asis pointed there when 
the matter came up before the High 
Court on the firat occasion in Raman Menon 
v, Chathunni (2) the pleadings and the 
evidence were all vague and unsatisfactory, 
the issue that was raised was vague, the 
evidence that was adduced inconclusive, 
the witnesses were not even asked about the 
real questions at issue and the Subordinate 
Judge arrived at the conclusion that the 
ordinary rule of Marumakkathayam against 
compulsory partition was applicable to the 
Thiyyas of Calicut on the authority of two 


(2) 17 M 184, 
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unreported decisions. When the matter 
came before the High Court in second 
appeal the High Court observed that 
it should not have been decided in that 
way and they framed an issue whether 
according to the customary law followed by 
the parties to the suit compulsory partition 
can be effected according to the wish of one 
member of the tarwad. When the matter 
went back, the Subordinate Judge based 
his finding upon the ground that there was 
no presumption of partibility of family 
Property in the case of Thiyyas and that 
the evidence adduced before him was not 
sufficient to support the custom of parti- 
bility. Starting from that standpoint he 
examined theevidence adduced before him 
and held that the incident of partibility was 
not proved, 


When the matter came after the return of 
the finding, the High Oourt did no more than 
accept the finding. The Subordinate Judge 
really went tco far in laying down that there 
was no presumption of partibility. In the 
first place the presumption must be that 
all joint property is partible, that being the 
rule of equity recognized in the absence of 
any usage to the contrary and secondly the 
Hindu rule of partibility is also the same 
and hence the rule of partibility must pre- 
vail unless displaced by evidence that 
some other rule is recognized by the com- 
munity as binding upon it. When the ques- 
tion came up with respect to another com- 
munity who were also Thiyyas but belonge 
ed to Palghat, this Court refused to extend 
the rule laid down in the decision in Raman 
Menon v. Chathunni (2), and confined the 
case to the Thiyyas of Calicut: Velu v. 
Chamu (3). In Second Appaal No. 580 of 
1917, Phillips and Krishnan, JJ, observed 
that it was questionable whether a Single 
decision in Raman Menon v. Chathunni (2) 
can be said to bea final decision binding 
on all Tiyyas of Oalicut. The question 
came before Waller and Madhavan Nair, JJ. 
in Chakkuttt v. Chandukutti (1). There 
the learned Judges went into the matter 
at great length and came to the conclusion 
that the decision in Raman Menon v. 
Chathunni (2), must be confined to the 
facts and circumstances of that case and 
held that among the Thiyyas of Calicut 
there was no rule that the rule of imparti- 
bility was applicable unless it was proved 
to be so by evidence adduced in any 
given case, The question again came ba- 
fore this Court in Vysyam Kandiyal v, 


(3) 22 M 297. 
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Neelambalatha Andi (4), before Wallace 
and Srinivasa Iyengar, JJ. Wallace, J. 
followed without any reserve the decision 
of Waller and Madhavan Nair, JJ., and 
laid down the rule in the same terms. 
Srinivasa Iyengar, J,, though he was in- 
clined to doubt whether the observations of 
Waller and Madhavan Nair, JJ. were correct 
applied the law as laid down by them and 
held that the evidence adduced in case 
before him proved a custom of impartibility. 
This being the state of authorities it cannot 
be said that the incident of im partibility 
has been recognized in judicial decisions 
so a8to dispense with proof. It must be 
proved by the party setting up the incident 
of impartibility that it exists in the com- 
munity or in the families in question. As 
is pointed out at p. 239 of Sundara Iyer's 
Malabar Law partibility is a rule that ia 
incidental to common ownership; it is a 
rule of equity applicable to joint status and 
it is upon the person setting up that the pro» 
perty is impartible to allege and prove it. 
(His Lordship after discussing the evidence 
proceeded.) I therefore hold that the 
question of impartibility has not been estab- 
lished by the evidence on record, On the 
other hand, the evidence referred to proves 
the contrary, The appeal therefore fails and 
Leave refused. 
Appea! dismissed, 

(4) AT R 1929 Mad.§50&; 114 Ind. Cas, 338; Ind. Rul. 
(1929) Mad. 258. 
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LAHORE HIGH COURT 
First Appeal No. 185 of 1939 
November I, 1939 
BHIDE, J; 
Mst, MAHMUDI BEGUM AND ANOTgER— 
DBEFENDANTS— Å PPELLANTS 
VETSUS ; 
SULTAN AHMAD AND OTAERS—PLAINTIFE8 
AND OTHERS—DRFSNDANTS AND ANOTSRB— 
OFFIOIAL REORIVER— RESPONDENTS 

Civil Procedure Code (Act V of 1908, O. XL, 
r. 1— Receiver tf can be appointed after passing 
of mortgage decree—Appoiniment of Receiver held’ 
justified in circumstances of case. 

A Receiver may be appointed before ag well as 
after the passing ofa decree, The question as re- 
gards the appointment of a Receiver has to he 
decided on the facts of each case and taking into 
consideration all the circumstances, 

A mortgage suit was decreed on the basis of a 
compromise the judgment-debtors, however, failed 
to pay anything in satisfaction of thedecree. There- 
after an application was made for the appointment 
of a Receiver on the ground that the judgment- 
debtors were delaying execution by various tactics 
and the application was granted : 
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Held, that inthe circumstances of the case the 
appointment of Receiver was amply justified. 
157 Ind. Cas, 474 (4), relied on, 143 Ind. Oas. 574 
(1), explained. 

Dr. Shuja-ud-din, for the Appellants. 

Messrs. M. C. Mahajan, Asadullah Khan 
and Mohsin Shah, for the Respondents, 


Judgment.—This is an appeal from the 
order of the Subordinate Judge, First Clase, 
Delhi, appointing a Receiver of certain 
mortgaged properties. The suit was decreed 
on the basis of a compromise on March 
28, 1938. According to the terms of the 
decree the judgment debtors were liable to 
pay Ks, 2,48,742-2-0 on or before June 20, 
1°39, together with future interest, They 
were, however, allowed to pay Rs, 2,27,500 
only in full satisfaction of the decree if 
that amount was paid within fifteen 
months. The judgment-debtors, however, 
failed to pay anything in satisfaction of 
the decree. Thereafter an application was 
made for the appointment of a Receiver on 
the ground that the judgment-debtors were 
delaying execution by various tactics and 
ae application was granted on July 24, 


The learned Counsel for the judgment- 
debtors who have come up in appeal to this 
Court has urged that the value of the 
mortgaged property considerably exceeded 
the amount of the decree, that no Receiver 
could be appointed after a decree had been 
passed, that the proper course for the decree- 
holders was to bring the mortgaged property 
tosale andthe appointment of a Receiver 
in the circumstances was not justifiable. In 
support of his contention: the learned 
Counsel has referred to Girdhari Lal v. 
Parsram (1), Ram Prasad v. Bishambhar 
Nath, 150 Ind, Cas. 1035 (2), Kameshwar 
Singh V. Anath Nath Bose (3) ete. The 
question whether a Receiver can be appointe 
ed in a mortgage suit was considered 
recently by a Division Bench of this Court 
in a case reported in Gobind Singh v, 
Punjab National Bank Ltd. Sheikhupura 
(4). It was held therein, after a considera- 
tion of a number of rulings of the various 
High Courts, that the Court has jurisdiction 
to take the mortgaged property in custodia 
legis by the appointment of a Receiver to 
take possession of the mortgaged property 

(1) 14 L 457; 143 Ind, Oas. 574; A I R 1933 Lah. 
687; 34 P L R 815; Ind. Rul, (1933) Lah. 365 (2). 

(2) 150 Ind. Cas. 1035; A I R 1934 All. 772; (1934) 


A LJ 561; 7 R A98. 
(3) AI R 1938 Oal. 93; 175 Ind, Cas. 908; 42 O W 


N 266; 11 RCI 
(4) 16 L 366; 157 Ind, Cas, 474; A I R 1935 Lah. 
5 


17; 37P L R 529. 
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and collect the rents and profts pending 
the disposal of the suit, In the present 
instance it was no doubt passed after the 
decree, but it would appear from the pro- 
visions of O. XL, r. 1, that a Receiver 
may be appointed before as well as after 
the passing of a decree. Girdhari Lal 
v. Parsram (1) on which some ‘stress was 
laid by the learned Counsel for the appel- 
lants appears to have been decided on its 
peculiar facts, as pointed out in Gobind 
Singh v. Punjab National Bank Ltd. 
Shetkhupura (4). The contention that the 
proper course for the decree-holders was 
to proceed to get the mortgaged property 
gold might have had some force if the 
judgment-debtors had not placed obstacles 
in the way of sale, as they eappear to 
have done in this case. I have noted above 
that although the judgment-debtors were 
given 15 months for payment of the re- 
duced amount. they paid nothing whatever 
to the decree-holders during that period. 
Thereafter they delayed execution by put- 
ting an application for cancellation of the 
decree which was eventually dismissed. 
Now, they have admittedly instituted a 
suit for the cancellation of the decree and 
application has also been made to the Court 
of Wards in the United Provinces to take 
charge of the properties, In the mean: 
time the decretal amount with interest has 
swelled to an amount larger than the 
market- value found by the Court below. 
As matters stand, it is clear that the decree- 
holders will not be able to bring the proe 
perty to sale for a considerable time. The 
learned Counsel for the appellants was 
asked by me if he was prepared to with- 
draw all objections about the sale of the 
property but he said that he was unable to 
give any such undertaking on behalf of the 
appellants. The question as regards the 
appointment of a Receiver has to be decided 
on the facts of each case and taking into 
consideraticn all the circumstances which 
have been referred to above and those 
detailed in the judgment of the learned 
Subordinate Judge I feel no hesitation in 
holding that the appointment of Receiver 
was amply justified. In the end, I may 
note that according to the terms of the 
mortgage deed itself the decree-holders 
were entitled to the rent of the mortgaged 
properties. They are therefore receiving by 
the appointment of a Receiver nothing over 
and above what they were entitled to. I 
dismiss the appeal with costs. 
8, Appeal dismissed. 
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NAGPUR HIGH COURT 
Criminal Revision No. 367 of 1939 
March 15, 1940 ; 


GRUER, J. 
SHANKAR— COMPLAINANT —ÅPPLIOANT 
. versus 
RAMA AND cCTAERS—ACCUSED—N ON- 
Å PPLIOANTS 


Criminal trial ~- Revision for enhancement of 
sentence by private complainant — Government not 
moving in matter—Interference, when justified — 
Sentence incase of oneof the accused was enhanced 
though the conviction remained the same. 

Where a private cdmplainant applies in revision 
for changing the conviction of the accused from 
8, 323 to 8.325, I. P.O., and for enhancement of the 
sentence, the High Court should refuse to entertain 
such an application where Govt. has not seen fit to 
move. But where the High Court considers the 
Sentence imposed to be glaringly inadequate in the 
case of one of the accused at least and that the 
judgment ofthe trial Magistrate, very weak and 
illogical in its final conclusions, then its interference 
is called for. 105 Ind. Cas. 820(1), explained. 121 
Ind. Oas. 305 (2), 129 Ind. Cas, 444 (3) and 129 Ind. 
Oas. 510 (4), relied on. 

Sentence in case of one of the accused was enhanced 
from a fine of Rs 10 to six months’ rigorous im- 
prisonment, though the conviction was not al- 
tered. 

While sentencing the accused the Magistrate 
remarked “the accused persons are young boys of 
tender ages. 
heat of their youth and dashing courage unmindful 
of consequences, This weighs much before me, A 
light fine will meet the ends of justice.’ One of the 
accused was a young man of 25, The other two were 
youths of 16 and 19: 

Held, that to call a man of 25 yearsa boy of 
tender age is inaccurate. The remarks of the Magis- 
trate were injudicious as they would puta premium 
on hooliganism. 

Or. R. App. for revision of the order of 
the Court of the Additional District Magis- 


trate, Nagpur,dated August 15,1939. 


Mr, G. R. Pradhan, for the Applicant. 
Mr. Nisarali, for the Non-Applicants 
Nos, 1 to 3. 5 


Order.—This is an application in revi- 
sion by a complainant Shankar praying 
that the conviction of bis three assail- 
ants, Rama, Goma and Baga, be changed 
from s. 323 to s. 325, I. P.C., and tbat a 
suitably enhanced punishment be inflicted 
on them. The trial Court sentenced them to 
pay a fine of only Rs. 10. An application was 
made to the Additional District Magistrate 
to refer the case for enhancement, but 
although he held that the case of causing 
grievous hurt had been made out and that 
the noneapplicants had been inadequately 
punished he did not consider it necessary 


to refer the matter as the case in bis 
opinion was not of any public 
Importance, In most cases I should refuse 


to entertain such an application from a 
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private complainant where Govt. has not 
seen fit to move. But in the present cass 
I consider the sentence imposed to ha 
glaringly inadequate in the case of one 
of the accused at least and that the judg- 
ment of the trial Magistrate Mr. A, 
Hamid, Naib Tahsildar and Magistrate, 
Second Class, Nagpur, is so weak and 
illogical in its final conclusions that inter- 
ference is called for. 

It is conceded that the High Court has 
power to interfere in such cases, but 
learned Counsel for the accused refers me 
to Surajmal v. Ramnath (1). All that was 
held there was really that the High Court 
would not be justified in interfering with 
the sentences in the special circumstances 
of that case, In Ali Akabbar v. Kasem 
Ali (2), the correct principle in my opinion 
wes enunciated by Buckland, J. who 
sald : 

“There is no absolute rule, and in a case where 
there is manifestly a ground for interference 
beyond all reasonable doubt, it matters not whether 
the case comes before the Oourt of its own motion 
or at the instance of a private prosecutor or 
through any other channel whatever, and the Oourt 
will interfere,” 

In Man Singh v. Reoti (3), a Bench of 
two Judges held that it was not intended 
by the Gode that the only remedy of the 
complainant was to apply to the District 
Magistrate to move the Local Govt. to 
apply for enhancemsnt because the Local 
Govt. would only apply for enhancement 


if enhancement was required in 
the public interest; the High Court, 
it was said, did not regard the 


question of enhancement only frem the 
point of view of public interest but from 
the circumstances of the particular case 
before it. In M.T. Das v. E. D, Aboo (4), 
it was also held that the High Oourt, 
will, in proper cases, on the application of 
a private person, who was the complain- 
ant in the Court below, enhance the sentence 
passed on the accused. 

Now in the present case the Magistrate 
does find that the accused Rama, Baga 
and Goma, assaulted the complainant 
Shankar, thereby causing the injuries de» 
posed to by the Assistant Medical Officer 
(P. W. No. 1) These included a simple 
(1) A I R 1928 Nag. 58 (63); 105 Ind. Cas. 820; 28 Or 
L J 996:9 A I Or. R 204, 

(2) A I R 1929 Oal. 785 (787); 121 Ind. Cas. 305; 33. 
OWN 605:500LJ176; 31 Or. L J 209; Ind. Rul. 
(1930) Oal. 97, 

(3) 53 A 223; 129 Ind. Oas, 444; (1930) A L J 1324; 
A IR 193) All.13;L R 12 A 16 Or; 32 Or. L J 312; 
Ind. Rul. (1931) All. 172. 

(4) 8 R 578; 129 Ind. Oas. 510: 32 Or. L J 353; Ind. 
Rul. (1931) Rang. 78; A IR 1931 Rang. 52, 
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fracture of the left humerus. Grievous 
hurt was undoubtedly caused. The ree 
marks of the Magistrate that the com- 
plainant although detained in hospital for 
a month and six days may not have been 
unable to follows his ordinary pursuits 
for 21 days are more quibbling and 
superfluous. What the Magistrate might 
possibly have held was that as Goma and 
Baga were not responsible for the blow 
which caused the fracture and as the 
‘common intention may have been to cause 
hurt and not grievous hurt these two 
accused should not be convicted of grievous 
hurt under s. 325 read with s. 34, I. P. O. 
But with regard to Rama there was no 
room for doubt, That he dealt the blow 
which fractured the left shoulder is proved 
by Shankar (P. W. No, 2) himself and 
Mahadeo (P. W. No. 3), The fact that 
details of the blows were not given in the 
first information report (Ex. P-2)is ime 
material. The Magistrate in fact has given 
no finding about which assailant caused 
the grievous hurt, His judgment was 
therefore defective. I find it clearly made 
out that Rama’s blow caused the frac- 
ture. 

I do not consider it necessary to change 
the section from 323 to 325 even if I 
have the power to do so. It is sufficient 
to hold that the hurt caused by Rama 
was so severe that. his punishment was 
quite inadequate. The Magistrate re- 
marks: 

“The accused persons are young boys of tender 
ages. They have committed the offence in the heat 
of their youth and dashing courage unmindful of 
‘consequences. This weighs much before me, A 
light fine will meet the ends of justice.” 


Accused Rama is a young men of 25, 
So, to call him a young boy of tender 
age is inaccurate. The other two are 
youths of 16 and 19. These remarks of 
the Magistrate are injudicious as they 
would put a premium on hooliganism. 
Here the accused were the aggressora and 
they attacked the complainant in order 
to avenge themeelves for a previous 
. quarrel. The attack was made in public, 
and in the interests of the public peace 
it was desirable to impose proper sen» 
tences. As Goma and Baga were youths 
and did not take such a prominent part 
as Rama, the application of s, 562, Criminal 
P. O, might have been possibly con- 
sidered in their case even if they had 
been convicted under s. 325, I. P. O. I 
therefore do not propose now to enhance 
the sentences pessed on them under s. 323, 
I. P.C, 1 do enhance the sentence passed 
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on Rama under that section. Instead of 
the fine of Re, 10, I sentence him to six 
months’ rigorous imprisonment. The Dis- _ 
trict Magistrate should issue a warrant for 
his arrest and commit him to jail. 

D. Application partly succeeds. 


— mae ee 


MADRAS HIGH COURT 
Appeal No. 100 of 1938 and Civil 
Miscellaneous Petition No. 2492 of 1939 
August 17, $939 
WAD5WORTA, J. 
NAMASIVAYA MUDALIAR AND OTHERS — 
ÅPPBLLANTS 
VETSUS 
A. SRINIVASA IYENGAR ano OTJERS— 

RESPONDENTS 

Civil Procedure Code (Act V of 1998), s. 47, 
0. XXI, r. 66—Matter of relative rights with regard 
to execution heard and decided at stage of setting 
terms of proclamation — Same matter cannot be 
canvassed at time of executton—Madras Agriculturists 
Relief Act (IV of 1938), s. 4 (d)—‘House property" 
includes compound attached to building site—Words 
and phrases. 

The mere settlement of the terms ofa prcclamation 
when no dispute between the parties as to their 
rights or liabilities is decided judicially cannot be 
deemed to bs an order under s. 47, Oivil P. O., from 
which an appeal would lie. But when atthe stage of 
rettling the terms of the proclamation the parties 
put into issuea question affecting their relative 
rights and liabilities with regard to execution and 
this matter is heard and decided, that decision is a 
judicial decision and the parties will not‘be allowed 
in the course of execution tocanvass the same matter 
again. 77 Ind. Oas. 148 (1), relied on. 

The term “house property” will normally include 
the site on which the building stands and the garden, 
compound or yard attached thereto, 188 Ind. Oas. 
895 (2), distinguished. 

A. and O. Misc. P. against the order of the 
District Court, Chingleput, dated April 
ð, 1938. d 


Messrs. P. R. Ganapathi Iyer andK. 5S. 
Ramabhadra Iyer, for the Appellants. 

Mr, K. E. Rajapopalachariar, for the 
Respondents. 


Judgment—This is an appeal against 
an order in execution of a mortgage decree. 
The mortgage covered three houses with 
ground attached thereto and in the property 
the present appellants were entitled to a 
half-sharee The appellate decree made the 
halfsshares of the appellants liable only to 
the extent of a portion of the mortgage 
amount with interest thereon, the half-share 
of the other defendants being liable 
for the fullamount of the mortgage decree, 
In executicn of the decree, the decree-holder 
sought to bring to sale the hypotheca and 
asked for leave toseli the whole property 
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in one lot owing to, the difficulty of selling 
an undivided share. Notice of this appli- 
cation was sent to the appellants and they 
filed a counter-affidavit in which they 
pleaded that the whole property could not 
be brcught to sale for the total liability of 
allthe defendants together, but that only 
their half share in the property should be 
brought to sale to recover the limited 
amount for which the appellants were liable 
under the decree. There was also a conten- 
ticn that the three houses should be sold in 
separate lots. After a Commissioner had 
been appointed, the Court passed an order 
on January 17, 1936 in which it observes, 
“in order to avoid further disputes ib is 
better that the properties are sold as one 
lot,” and after considering the question of 
the value the order concludes, “the proper- 
ties will be sold as cne lot.‘ The appellants 
thereafter asked for time to discharge the 
decree, waiving fresh proclamation. But 
on the date to which the sale was adjourn- 
ed, they filed an application in which they 
in effect renewed the prayer put forward in 
their counter-afidavit to the notice to 
settle the terms of proclamation, pointing 
out that the proposal to sell the entire 
property for the amount due under the 
decree would throw a greater burden upon 
the half share of the appellants. In fact the 
object of the executing Court in approving 
this arrangement was to get the best price 
possible and to adjust the relative liabilities 
of the different sets of defendants out of the 
sale proceeds instead of taking the risk ofa 
piecemeal sate. Though the order may be 
attacked as not bing in accordance with 
the letter of the decree, it is, in my cpinion, 
in accordance with the spirit of the decree. 
However that may be, the application 
which the appellants put forward after they 
had taken time to discharge the debt, has 
been rejected on the ground that it was 
barred on the principle of res judicata. 

It is strenuously contended that the for- 
mer order was not an order under s, 47, 
Oivil P. O., determining the rights of the 
parties but a mere administrative corder 
prescribing the manner of sale, against 
which there would be no appeal, Therefore 
it is contended thatthe order cannot ope- 
rate as a bar to a subsequent application to 
adjudicate upon the right of the appellants 
to have their share sold only for a portion 
of the decree amount for which they have 
been held liable. It seems to me that if the 
order dated January 17, 1936 is not an 
order falling under s. 47, Civil P.O, then 
the later order on the application of the 
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appellants to agitate once more the conten- 
tion which they had put forward at an 
earlier stage, must equally be held to be 
one not falling under s. 47 and no appeal 
against it would lie. I am however defi: 
nitely of opinion that the order dated Janu- 
ary 17,1936 is one which falls under s. 47, 
Civil P, C. It is well established thatthe mere 
settlement of the terns of a proclamation, 
when nodispute between the parties as to 
their rights or liabilities is decided judicial- 
ly, cannot be deemed to be an order under 
s. 47, Civil P. O., from which an appeal would 
lie. But it is equally wellsettled that when at 
the stage of settling the terms ofthe proclama- 
tion the parties put into issue a question affects 
ing their relative rights and liabilities with 
regard to execution and this matter is heard 
and decided that decision is a judicial 
decision snd the parties will not be allowed 
in the course of execution to canvass the 
same matter again, The point is covered 
by the authority in Veda Vyasa Lyerv. 
Madura Hindu Sabha Nidhi Ltd. (1) and 
subsequent decisions to the same effect. 

Now, in the present case, the decree-hol- 
der proposed to bring to sale the whole of 
the rights of the defendants in one lot and, 
dividing the sale proceeds into two shares, 
to adjust the relative liabilities of the de- 
fendants under the decree against those 
shares. The appellants filed a counter-affi- 
davit contesting the right of the decree- 
holder to sell the properties in this way 
and asking for an adjudication on the ques- 
tion whether their share should not be sold 
separately and their several liabilities 
realized by these separate sales. On this. 
countersaffidavit, there was a definite 
judicial decision as to the way in which 
the decree should be worked out by sale- 
of the properties. That was clearly a 
determination of the liability of the interests. 
of the judgmeat-debtors to be sold 
collectively, so that their liability under: 
the decree could be worked out by a division. 
not of the property itself, but of the sale 
proceeds after the property had been sold,. 
Assuming thatthat decision was a wrong. 
decision and it went against the letter of 
the decree, the appellants should have- 
taken it up in appeal and not having done- 
so they cannot be heard to raise the matter: 
at a later stage, It follows therefore that 
the appeal must be dismissed with costs. 
(Leave to appeal is refused.) 

There is also an application filed under 
the Mad. Act IV of 1938 (©. M. P. 


(1) 45 M L J 478; 77 Ind. Oas, 148; A IR 1924 Mad, 
365; 18 L W 311; (1923) MW N 662. 


734 


No. 2492 of 1939) based on certain passages 
in a judgment of my own in Ponnambalam 
Chetti v. Ambalam Raman Chetti (2). In 
that case I was dealing with the position in 
which there was a mortgage covering two 
quite separate plots of land, one of which 
contained buildings and the other did not 
and I held that the mere fact that the 
unoccupied site was destined to be built 
upon at some future date would not bring 
if within the term “house property” used 
in s. 4 (d) of the Act. It seems to me that 
this decision has no bearing whatever on 
the facts of the present case, for, it is 
apparent from the Commissioner's report 
and plan that the vacant ground included 
in the present mortgage is a part of the 
compound ofthe house property which the 
Mortgage covers. There is a compound 
wall round the vacant ground and the well 
serving the houses is included init. The 
mere fact that this land originally bore 
two puimash numbers does not suffice to 
‘separate the’ compound from the houses to 
which it ts attached; and as I observed in 
the case quoted, the term “house property” 
will normally include the site on which the 
building stands and the garden, compound 
or yard attached thereto. In this view it 
must be held that this mortgage is a debt 
contracted on the security of house pro- 
perty alone and therefore it is saved from 
the operation of Act IV of 1938 by the pro- 
‘visions of s. 4 (d) of that Act. The petition 
is therefore dismissed with costs. 


N.*D, Petition dismissed. 


(2) (1989) M W N 731; 188 Ind. Cas, 895; 50 LW 
181;(1939) 2M LJ 233; A IK 1989 Mad. 789;I1L R 
(1939) Mad. 943;13 R M105. 


CALCUTTA HIGH COURT 
Criminal Revision No, 100 of 1940 
March 8, 1940 
HENDEBEON AND Kuunpkar, JJ. 
MOSLEM KHALIFA—AcousEp 
— PETITIONER 
Versus 
EMPEROR—OPPosITE Party 

Criminal trial— Prosecution bringing false case— 
New case cannot be brought in Appellate Court. 
When the prosecution bring a false case it is 
almost impossible to bring out a new onein the 


Court of appeal. 

Mr. Sudhansu Sekhar Mukherjee, for the 
Petitioner. 

Mr. Debendra Nath Bhattacharjee, for 
the Crown. 

Henderson, J. — This is a rule calling 
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upon the District Magistrate of Malda 
to show cause why the conviction of the 
petitioner under s. 324, I. P. C., should not 
be set aside. The prosecution was in 
connection with an admitted incident which 
took place over an attempt to execyte a 
distress warrant. It is not disputed that 
injuries were caused on botb sides. The 
prosecution case is that the peon was resist- 
ed while attempting to seize two bullocks, 
The Magistrate made convictions under 
68. 183, 186 and 324. The learned Sessions 
Judge set aside the convietions under s, 183 
and s. 186, because on his view of the evi- 
dence the case was a false one. He found 
that the peon never went to the place at all 
but that the execution was being levied 
by the decree-holder’s men. He then pro- 
ceeded to consider whether the petitioner 
had the right of private defence. He held 
that the seizure was done by the direction 
of the process-server and that in view of 
the provisions of s. $9, I. P. O., there was 
no right of private defence. l 

The difficulty in the way of accepting 
this view is that there is really no evidence 
to support it. When the prosecution bring 
a false case it is almost impossible to bring 
out a new one in the Court of appeal. The 
peon never says that he directed the decree» 
holder’s men to execute the warrant on 
his behalf. Wedo not really know where 
the peon actually was at the time of the 
occurrence. If he was not there the ques- 
stion would arise whether the petitioner 
knew or had reason to believe that the 
decree-hclder’s men were acting under the 
direction of the peon. In ordinary circum: 
stances, if could not possibly be said that 
if the men of the decree-holder burst into 
the house and said that they were acting 
under the orders of the pton, the residents 
of the house had any reason to believe it. 
The plain fact of the matter.is that the 
petitioner never had to meet this cage at 
alland has been taken by surprise. We 
accordingly make the rule absolute and 
direct that the conviction and sentence be 
set aside. The petitioner is discharged 
from his bail. 

KhundkKar, J.—I agree. 


D, Rule made absolute. 
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RANGOON HIGH COURT 
Second Appeal No. 256 of 1939 
February 7, 1940 
DUNKLEY, d. 

MADAN GOPAL BAGLA—APPELLANT 

à VETSUS 
FP. V. S. SUNDARAN AND ANOTEER— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 51— 
Applicability—Lessee entering into leasehold prop- 
erty valued at Rs. 100, under oral agreement— 
Lessee, if transferee—S. 51, if appltes—Practice — 
Second appeal—New plea—Plea of estoppel, when 
can be raised—LEstonpel—Lessee held estopped from 
questioning legality of third person’s possession or his 
right to build. 

Section 51, T, P. Act, applies only when the 
transferee believes that he is absolutely entitled 
tothe property. Where, therefore, under an oral 
agreement the lessee enters into possession of the 
leasehold property valued at Rs, 100, s. 51, can 
have no application whatever. He cannot be said 
to be transferee since the oral sgreement cannot be 
enforced and the property being leasehold he can 
never at any time be said to have believed that he 
was absolutely entitted thereto. 131 Ind. Oas, 762 
(1), relied on. 

Provided the necessary facts have been pleaded 
and proved, the defence of estoppel is a question 
of law which can be raised for the first time even 
on second appeal : 

Heid, on facts that the lessee having induced 
the third person to believe that he {third person) 
was in lawful possession of the land and had a 
right to construct a building thereon by his con- 
duct, was estopped from questioning the legality of 
the third person’s possession or his right to con- 
struct building and to remain in possession of 
it. 156 Ind. Cas, 707 (2), Cairncross v. Lorimer 
(3) and 87 Ind. Oas. 318 (4), relied on. 

S. A. against the decree of the District 


Court, Mandalay, dated June 9, 1939. 


Messrs. N. M. Cowasjze and K. N. 
Dangali, for the Appellant. 
Mr. K. C. Sanyal, for the Respondents. 


Judgment.—The suit out of which this 
second appeal arisés was a suit in the Sub» 
Divisional Court of Mandalay by the 
plaintiff-appellant against the defendants- 
respondents for recovery of possession of a 
site in Mandalay town. The appellant does 
nct reside in Mandalay but is represented 
there by an agent. Io the year 1931 his 
agent was a person named Srilal. In 1933 
Srilal was dismissed and was replaced by 
Sheolal, Theland in question is State land 
belonging to Gort. and on October 13, 1931, 
the appellant obtained a thirty years’ lease 
of this site from the Collectcr of Mandalay 
for the purpose of erecting a building there- 
on, and it was acondition of the lease that 
the building should be erected within six 
months. The evidence in regard to dates 
ns, unfortunately, vague, but it is clear that 
sometime early in the year 1932 the respon- 


MADAN GOPAL BAGLA v. 


SUNDARAN (RANG.) 735 


dents, who are husband and wife, entered 
into occupation of this site, and accumulated 
building materials thereon. They began 
the construction of a house in January 1933, 
and have built a substantial house, costing 
a considerable sum of money, on the site. 
There is no precise evidence as to when this 
house was completed, but Maung Tung 
Aung (D. W. No. 5), who is the Encroach- 
ment Inspector of the Mandalay Munici» 
pality has stated that it took seven or eight 
months to build, and it is quite clear that 
the house wasio the occupation of a tenant 
before the end of 1933. 

In March 1934, the respondents obtained 
a transfer of the lease by the Collector from 
the appellant’s name to their names. No 
objection was made by the appellant to the 
occupation of this land by the respondents 
and to their construction of a house thereon 
until the appellant made a petition to the 
Collector cn June 14 1934. By that time 
the building was complete and in the 
occupation of a tenant of the respondente. 
The appellant has now sued for recovery of 
possession of the land from the respondents 
and for mesne profits, His suit was dis- 
missed in the Sub-Divisional Court, but on 
appeal the learned District Judge has held 
that the respondents have no tifle to this 
site aud that tha appellant must be given 
a decree for recovery of possession, The 
learned District Judge has farther held 
that the provisions of s. 51, T, P. Act, are 
applicable and therefore before obtaining 
possession the appellant must pay to the 
respondents the value of the house erected 
by them. ‘The case of the respondents was 
that they had obtained a transfer of the 


. lease of October 13, 1931, from . the appel- 


lant’s agent, Srilal, for a consideration of 
Rs. 100, and that they were in possession 
of the Jand as lessees thereof from Govt. 
by reason of this transfer, For the appel- 
lant it was contended that Srilal had no 
authority to dispose of immovable property 
belonging to the appellant and that, in any 
case, the oral transfer which was set up was 
not effective to convey any interest ia the . 
property because a registered deed was 
necessary. Because the site happens to 
bear two holding numbers the respondents 
attempted to set up that there was a sort of 
double transfer, Rs. 50 being paid for one 
holding aud Rs.50 for the other, and that 
therefore a registered deed was unneces- 
Bary; but this assertion was clearly ua- 
worthy of credit, and the District Court has 
rightly held that the transfer was a transfer 
of a single leasehold for a sum of Rs, 100 
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and that it was invalid because it was not 
made by a registered instrument. The 
District Judge has also rightly held that 
Srilal had no authority to make this transfer. 
Consequently, following the Privy Oouncil 
case in Ariff v. Jadunath Majumdar (1), 
the learned District Judge held on first 
appeal that the respondents had acquired 
no title to this land and that the leases 
hold title remained with the appellant 
under his lease of October 13, 1981. 
‘Those findings are undoubtedly correct, 
but I do not understand how the learn- 
ed District Judge has concluded that 
s. 5], T. P. Act, has any application. In 
my opinion, it has no application whatever 
for two reasons, First, as the oral agree- 
ment under which the respondents obtained 
possession cannot now be specifically ene 
forced, the respondents are no longer transe 
ferees. This is clear from the judgment of 
their Lordships of the Privy Oouncil in 
Ariff v. Jadunath Majumdar (1), where 
their Lordships say (at p. 1244*) : 

“The structures were erected on the land many 
years before that date, and they were erected, not 
in any mistaken belief by the respondent of his 
rights in regard to the land, but in assertion of 
rights which he correctly believad to be his; not 
by reason of any encouragement or abstention on 
the part of the appellant, but by reason of the 
agreement which he was then entitled to enforce 
against the appellant.”’ 

Secondly, s. 51, applies only when the 
transferee believes that he is absolutely 
entitled to the property. The property in 
the present case is leasehold property, and 
therefore the respondents never at any time 
believed that they were absolutely entitled 
thereto. Nevertheless, the suit of the ap- 
pellant ought to have been dismissed on 
the principle of estoppel. The learned Dis» 
trict Judge had not dealt with his question 
of estoppel except to remark in his earlier 
judgment of August 22, 1938, with the 
utmost brevity, that he did not see “how 
any question of estoppel cr acquiescence as 
against the plaintiff can arise in the case.” 
For the appellant it has not been urged 
before me that the estoppel on which the 
- argument of learned Counsel for the res- 
pondents was based at the hearing this 
appeal was entirely different tothe estoppel 
which was set up in the written statement, 
which was that the appellant was estopped 
from denying Srilal’s authority to make 
the transfer. That is undoubtedly true, but 


(1) 58 O 1235; 131 Ind. Cas. 762; A IR 1931P © 
59: 58 TA 91; 60 MLJ 538; 33 LW 586; 530 L 
J 359, 35 OW N 550; 15 RD 354; 8 OW N739; 
(1931) M WN 480; Ind. Rul, (1931) PO154; 33 
Bom. L R 913 (P 0). 
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provided the necessary facts. have been 
pleaded and proved, thé defence of estoppel 
is a question of law which can be raised 
for the first time even on second appeal. 
In this -case there was in my opinion, the 
clearest possible estoppel by conduct, and 
their Lordships of the Privy Oouncil in 
Ariff v. Jadunath Majumdar (1), at p. 1247*) 
contemplated that the true owner of the 
land might be debarred by the principle 
of estoppel from asserting his title against 
the person in possession. In R, M. P. A, 
L. Chettiar Firm v. Ko Maung Gale (2), 
relying on the case in Cairncross V. Lorie 
mer (3), I laid dowa the principle of 
estoppel in the following words : 

“Ifa person, either by words or by conduct, has 
intimated that he consents to an act which has 
been done, and that he will offer no opposition to 
it, although it could not have been lawfully done 
without hig consent, and he thereby induces others to 
dothatfrom which they otherwise might have 
abstained, he cannot question the legality of the act 
he has so sanctioned to the prejudice of those who. 
have so given faith to his words, or to the fair 
inference to bedrawn from his conduct.” 

I would also refer on the question of 
estoppel to the decision of the Judicial 
Committee in A. H. Forbes v. L.E. Ralli 
(4), which is extremely apposite to the pre- 
sent cage. Now, as I have said, the repond- 
ents were put into possession of this land 
some time garly in 1932 by Srilal, who was 
then the agent of the appellant. They 
accumulated building materials on the land 
and they commenced building in January 
1933. The new agent of the appellant, 
Sheolal, took .over charge from Srilal at 
the beginning of May 1933. He has admite 
ted that during the month of May he ins» 
pected this land and found building mate- 
rials thereon and building in progress. 
He says that he warned the repondents 
not to continue with their construction, 
but there is no corroboration of his state- 
ment to this effect and the lower Courts 
have rightly refused to give credence theres 
to, particularly as no notice in writing 
was sentto the respondents, Sheolal says 
that he informed his principals in Rangoon 
of the fact that the respondents were in 
possession of the site and were accumulat- 
ing materials and constructing a building. 
No action whatever was. taken on this 


(2) 13 R 346; 156 Ind, Ons, 707; A I R 1935 Rang. 
191; 8 R Rang. 34. 

(3) (1850) 3 H LO 829. 

(4) 4 Pat. 707; 87 Ind. Oas., 318; A I R1925 PO 
146; 52 IA 178; 23 A LJ 548; 6 P UT 404; 27 
Bom. LR 860; 49M LJ 48; 410 L J543; LR 6 
A (P O) 1i9; (1925) MW N 4538;.30 O WN49;20 

WN 514 (PO). : 


*Pages of 58 O.—[Ed.] 
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report, and the respondents were allowed 
to continue with their building without any 
objection on the part of the appellant. Only 
when the building had been completed and 
occupied, the appellant made a petition to 
the Collector, 

Under these circumstances, it is clear 
that the appellant by his conduct induced 
the respondentsto believe that they were 
in Jawful possession of the land and had 
aright to construct a building thereon 
consequently, he cannot now question the 
legality of their pdssession or their right 
to construct this building and to remain in 
possession of it. The appeilant has estopped 
himself by his conduct from ejecting the 
respondents either from the land or from 
the house, Therefore, in my opinion, the 
suit of the appellant was rightly dismissed 
by the Sub-Divisional Court. But there has 
been no appeal or cross-objection in the 
present appeal on behalf of the respondents 
against the decree cf the District Court, 
which directs that the appellant shail be 


given possession of the land on payment of: 


a sum of Rs. 11,000 to the respondents, and 
the present: appeal is an appeal by the 
plaintiff-appellant only against that part of 
the decree directing the payment of 
Rs, 11,000 consequently, in this appeal I 
«cannot give to the respondents that relief 
Mo which,in my opinion, they are entitled, 
Bbut for which they have not asked, and ail 
Khat I can dois to dismiss the appeal. This 
appeal is therefore dismissed with costs, 
«<Advocate's fee ten gold mohurs. 

D. Appeal dismissed. 


n a 


PATNA HIGH COURT 
Criminal Revision No. 273 of 1940 
May 27, 1940 
MEREDITA, J. 
TARAOHAND SAH AND cT5BR5— 
PETITIONERS 
VETSUS 
EMPEROR—Opposite Party 
Penal Code (Act XLV of 1860), s. 379— Mortgages 
«n possession of trees under terms of deed without 
aving right tocut and appropriate them, cutting and 
ppropriating them — If commits theft — Criminal 
mrial—Conviction — Accused cannot be convicted 
werely because they did not put forward defence 
pen to them—Prosecution must prove case irrespec- 
Eire of defence. o. , 
Where a mortgagee who is in possession of trees 
-ader the terms of mortgage deed without having 
ight tocut and appropriate them, cuts and appro- 
riates the trees, he does not commit theft. 
It may be that the accused were not well defended 
m the trial, and did not put forward a defence which 
_ags-obviously oper to them but they cannot be con- 
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victed upon a criminal charge merely on that account, 
since the prosecution must clearly establish its case 
irrespective of the defence taken. 


Or. R. from an order of the Magistrate 
with appellate powers of Chapra, dated 
March 8, 1940. 


Mr, Bankey Behari Sahay, for the Peti- 
tioners. 


Mr. H., P. Sinha, for the Opposite Party. 


Judgment.—The petitioner Tara Chand 
Sab has been convicted under s. 379-114 
of the I. P. ©., and sentenced to pay a 
fine of Rs. 30 in default to suffer rigorous 
imprisonment for 20 days. The remaining 
three petitioners have been convicted 
under s. 379o0f the J. P.C. and have each 
been sentenced to paya fine of Rs, 20 in 
default to undergo rigorous imprisonment 
for a period of 15 days. An appeal against 
their conviction has been dismissed. 

The case- against the petitioners was that 
on October 25, 1939,the other three peti- 
tioners under the orders of the petitioner 
No, l cut and removed a sisham tres worth 
Rs. 25 belonging to the master of the com- 
Plainant. This tree stood on the gair 
muzrua land of the malik. The petitioner 
No. 1, however, was the mortgagee in poss 
session of the village, The point taken in 
revision is that the petitioner No. 1 was in 
possession of the tree as mortgagee, and 
consequently heor hig servants could not 
commit theft of that tree, 

In my opinion, this conviction cannot be 
sustained. Both the Courts below appear 
to have been under the impression that the 
trees of the village were excluded from 
the mortgage. In that, however, they were 
clearly wrong, On the contrary, it appears 
from the terms of the mortgage deed 
(Ex. 1) that the gair mazrua lands and 
trees were included in the mortgaged pro- 
perty, and it was merely the right to cut 
down trees that was excluded. It is stated, 
amongst the recitals in the mortgage bond, 
that the mortgaged property inter alia 
includes sixteen annas of village Obitauli, 
Tauzi No. 549, according to the boundaries 
und descriptions detailed below together 
with ponds and tanks and pucca wells 
and areas of zivait and bakash? and gair 
mazrua lands and trees fruit-bearing and 
non-fruit bearing. Later on in the deed 
there is a provision that the mortgagee 
will not have the right to cut and appro. 
priate the trees. 

Both the Courts below have interpreted 
this deed as excluding the trees from the’ 
possession of the mortgagee, but manifestly 
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the mortgagee was given -possession over 
the trees, though he was not entitled to 
cut them down and destroy them. There 
are other ways in which possession over 
trees might be exercised, such as, utiliza- 
tion of fruits and use of emall branches and 
leaves. The important point is that pos- 
session over the trees clearly lay with the 
mortgagee upon the terms of the deed. This 
being so, the mortgagee could not commit 
theft of the tree. It may be that the morte 
gagee wrongly cut down the treein ques- 
tion, though his case was that it was not 
he but someone else who had appropriated 
thistree. Jf it wasa case of the mortgagee 
wrongly cutting down the tree, it is one 
which would be covered by the terms of 
8.76 of the T. P. Act, which provides 
interalia, that when, during the continu- 
ance of the mortgage, the mortgagee takes 
possession of the mortgaged property, he 
must not commit any act which is des- 
tructive or permanently injurious to the 
property ; and if he fails to perform any 
of the duties imposed upon: him by this 
section, he may, when accounts are taken 
in pursuance of a decreemade under this 
chapter, be debited with the loss, if any 
occasioned by such failure. This section 
fully protects the rights of the mortgagor 
in a case of waste of this kind. 

It is urged for the opposite party that 
the case now put forward was notthe de- 
fenca taken atthe trial where a bona fide 
claim of right was, it is alleged, not defe 
nitely set up. It may be that the peti- 
tioners were not well defended at the trial, 
and did not put forward a defence which 
was cbviously open to them. They 
cannot be convicted upon a criminal charge 
merely on that account, since the prosecu- 
tion must clearly establish its case irres- 
pective of the defence taken. There isa 
remark in the judgment of the lower Appel- 
late Court, which would seem to suggest 
that the petitioners definitely put forward 
a defence that they were not in Possession. 
of the tree, and that defence witness No. 1 
stated that not the morigagee but the 
mortgagor was in possession. In this res- 
pect also, however, the Court below appears 
to have made a mistake of record. I 
have looked into the evidence of defence 
witness No.l, and I find that he never 
stated that the maltk was in possession, 
All he did say was that the gair mazrua 
land and the trees belonged to the malik, 
-which is of course quite correct but is a 
different matter. AJ] that the defence did 
say apparently was that it was not the 
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petitioners but some one else who ha 
taken away the tree. The defence was no 
therefore, inconsistent with the positio: 
now taken thatthe petitioner No,1 was i 
possession of the tree as mortgagee. 

The application is allowed, the convietio 
and sentences passed. upon the petitioner 
are set aside, and they are acquittec 
The amount of the fines if paid must be re 
funded, 

B. Application allowed, 





PESHAWAR JUDICIAL COMMIS- 

SIONER'S COURT 

Oivil Revision No. 374 of 1939 
May 13, 1940 e 

MIR AHMAD, J. 
Dr, A. M. AHMAD— PETITIONER 
vETSUS 
BRITISH MEDICAL STORES, TEROUGE 

R. Q. ADVANI, KARACHI—Responpgnt 

Limitation Act IX of 1908), Art. 182 (5)- 
Judgment-debtor outside British India~Ezecuttio 
petition by decree-holder for arrest—Applicaiio 
af can save limitation. 

An application by the decree-holder for the ex: 
cution of his decree by the arrest of the judgment 
debtor residing outside British India, is not 
atep-in-aid of execution and cannot save limitatiox 
42 Ind. Cas. 294 (1), Chatar v. Newal Singh (2 
bah Ind, Cas, 403 (3) and 67 Ind, Oas. 533 (4), re 
ied on, 


C. R. of the order of the Sub-Judge, Fire 
Olass, Peshawar, dated October 27, 1939. 


Mr. Nishtar, for the Petitioner, 
Mr. Krishna Chandra Puri, for the Res 
pondent. 


Order.—On February 16, 1927 th 
British Medica] Stores (respondent) obtain 
ed a decree against Dr..-Ahmad (petitioner 
for Rs. 476 plus costs and future interes 
from the Small Oause Court at Karach' 
The decree has mounted to Rs, 933 6-6. Th 
first execution application was made o; 
January 27,1930 but was filed on Februar 
10, 1930 for failure to produce the process 
fee, The second execution application wa 
presented on January 30, 1933. In thi 
application the decree-holder asked for th 
arrest of the judgment-debtor. He state 
that the judgment-debtor was formerl 
residing in Karachi but was at the momen 
in Kabul and askedthe Court to serve bit 
through the Consul at Afghanistan. Th 
Court ordered that notice should be issue: 
to the judgment-debtor. The decree-holde 
absented himself and did not deposit th 
process-fee. The execution was filed i 
default on April 21, 1933. The third appli 
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sation was instituted on January 24, 1936. 
and it was filed infruetuous on March 28, 
L936, The fourth application was presented on 
January 3, 1939 at Karachi and it was trans- 
‘erred to Peshawar where at that time the 
judgment-debtor happened to reside. The 
udgmentedobtor objected that the execution 
pplication presented on January 30, 1933, 
was nob In accordance with law. His 
‘easons, for saying so were that the Oourt 
sould not arrest the judgment-debtor at 
Kabul which place is outside British India, 
1nd that the request forthe same did not 
/herefore mean any effective legal step for 
sxecuting the decree, The execution Judge 
lid not accept the plea of the judgment- 
lebtor and ordered the execution to pro- 
reed. The jydgment-debtor has come up 
M revision to this Court. Om the question 
Ý limitation there is a direct authority of 
. Full Bench of the High Court of Madras, 
terce Leslie & Co, Lid., v. Perumal (1), The 
ieadnote of this judgment deserves repro- 
luction, Jt runs thus 

“Held (1) that in the absence of any provision to 
hat effect in the Oivil P. O. Oourts in British India 
lave no powerto send their decrees for execution 
o the Courts in Travancore but may and should 
end to these Courts the documents they require to 
nable them to execute these decrees under the powers 
onferredj upon them by the legislative authority in 
‘Tavancore s4 

(2) that the execution contemplated by the Oivil 
ʻO. and Art. 182, Lim. Act, being execution by 
‘ritish Courts in India on application made to such 
Jourts, an application to a British Court in India to 
ond a decree of such Court for execution to a Court 
€ Travancore is neither an execution application nor 
cre of execution within Art. 182, cl. (5) 


Q 

(3) that the issue of anotice to the judgment-debtor 
a any such application to show cause why the decree 
hould not be transmitted to a Travancore Court does 
ot give afresh starting point under Art. 182 (6) as 
0 such notice is required by the Civil P.O. to be 
tae as preliminary for execution by the Travancore 
ourt,”’ 

A similar view was taken by. the Allaha- 
ad High Oourt in Division Bench ruling, 
hatar v. Newal Singh (2), and in another 
ingle Bench ruling, Sita Ram v. Madho 
‘ershad (3). A Division Bench of the Patna 
‘igb Court expressed the same opinion in 
mrit Lal v. Murli Dhar (4). The learned 
ounsel for the respondent has not been 
dle to cite any authority to the contrary. 
ə mainly depended on the ground that 
ormally the Karachi Court had jurisdiction 
(1) 40 M 1069; 42 Ind. Cas. 294; A IR 1918 Mad. 
0; 33 M L J 130; 6 L W 203; 22 MLT 139; 
917) M WWN 712 (F B}. 

(2) 12 A 64; A W N 1889, 200, 

(3) AIR 1939 All. 57; 180 Ind. Cas. 403; IL R 
939) All, 97; 1933A L J 1198;11 R A 459. 


(4) AIR 1922 Pat. 188; 67 Ind. Oas. 538; 1 Pat. 
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to entertain an application for execution 
in the case. He also admitted before me 
that if his client had not presented this 
application in 1933 his right to execute the 
decree would have become time-barred in 
spite of the fact that the judgment-debtor 
was living outside British India. 

In my opinion there is a lacuna in the 
law. In the case of suits 5,13, Lim. Act, 
gives the plaintif a deduction of time for 
the period during which the defendant 
resides outside British India, but unfortu- 
nately in executing his decree against the 
judgmentedebtor the decree-holder doas not 
get any such concession. Jn the absence 
of any such concession the decree-holder 
is no doubt at aconsiderable disadvantage 
for he can lose his remedy by lap3e of 
time if the judgment-debtor manages to 
keep out of British India during the 
statutory period and happens to have no 
property in British India. It is hard but 
this is the law and a decree-holder cannot 
avoid the consequence by asking the Court 
to do something which it is impossible 
for the Court to do and then saying that 
he has taken a step-ineaid of execution by 
making the request, As a result I hold 
that the execution application presented in 
1933 does not provide a step-in-aid of exe- 
cution. The present application for execu- 
tion is consequently time-barred. I accept 
the. petition, set aside the order of the 
lower Court and dismiss the petition for 
execution of the British Medical Stores, As 
the petitioner has won his case on a mere 
technicality I direct that the parties shall 
bear their own costs throughout. 

D. Petition accepted. 





PATNA HIGH COURT 
Appeal No. 1030 of 1938 
January 30, 1940 
ÀGARWALA AND ROWLAND, JJ. 
OENTRAL OO-OPERATIVE BANK Lro, 
BARH —APPALLANT 
versus 
DASRATH PANDEY—Regponpgyt 
Hxecution—Wrong decision on question of law—~ 
Decision not challenged in execution—Result of execu- 
tton could not subsequently be treated as nulltty—Coms 
promise—Party giving up doubtful right under com- 
promise, for consideration —~ Subsequent decision in 
other case establishing that party had such right— 
Such right tf can be subsequently asserted in contra- 
vention of compromise —Jurisdiction—Existence and 
exercise of, distinction —Consent or waiver—Effect— 
Question of jurisdiction not raised during trial— 


If can be allowed to be raised after conclusion of pro-- 
ceedinga 
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A Central Co-operative Bank, obtained an award 
against a Co-operative Society and applied for ex- 
ecution of the award in the Court having jurisdiction 
to entertain it. The manner in which the holder o 
the award sought the assistance of the Oourt was 
by sale of a property that did not belong to 
the judgment-debtor society but belonged to 
the individual members of that society. The 
power of the Court to render the decree-holder 
the assistance which he sought, depended upon the 
question whether the property of the individual 
members of the scciety was liable to besold in ex- 
ecution of a decree againstthe society. That ques- 
tion of law was wrongly decided in favour of the 
decree- holder : 

Held, that though the view oflaw taken by the 
executing Court was not correct, that wrong decision 
of the executing Oourt not having been challenged hy 
the judgment-debtor in the execution proceeding, he 
could not subsequently treat the result of the execu- 
tion proceedings as a nullity, 134 Ind. Cas, 421 0), 
referred to. [p. 741, col, 2.] 

The members of the co-operative society against 
whom an award was obtained by the bank entered 
into compromise with the decree-holder bank under 
the impression that their individual property could 
be sold in execution of the award against the society. 
Under the compromise the bank gaveup its right to 
have the question of the liability of the members 
decided by the Court and also gave up & portion of 
its claim. Subsequently by a decision of the High 
Court in another case it was established thatthe 
property of the individual members of the society 
was not liable in execution of the decree against the 
society : 

Held, that the members who had given up their 
doubtful right under the compromise, which it was 
subsequently found that they had, could not assert that 
right in contravention of the terms of the com promise. 
Stapilton v. Siapliton (6), Cann v. Cann (1), Miles v. 
New Zealand Alford Estate Co. (8) and Sadaswa 
Pillai v. Ramalinga Pillaz (9), relied on. 

A Court ig necessarily always clothed with juris- 
diction to decide whether the matter before itis 
within its competence or not. But the existence of 
jurisdiction must be distinguished in all cases from 
the exercise of it, When the Court has jurisdiction 
to deal withthe matter before it the decision of all 
other questionsin the cause is only an exercise of 
that jurisdiction, Amritrav Krishna v. Balkrishna 
Ganesh (2), relied on. [p. 741, col. 1.j 

Jurisdiction cannot be conferred by consent or 
waiver. Halkarjunv. Narhai (3) and Ledgard v. 
Bull (4), referred to. [zbid.] 

Ordinarily, if a party dces not raise the question 
of jurisdiction during the trial he should not be 
allowed to do so after the proceedings have been 
carried to conclusion provided the question of 
. jurisdiction depends upon the decision of some fact 
or point of law. 142 Ind, Oas. 113 (5), relied on. {p. 
741, col, 2.) 

A. from appellate decree of the Sub- 


Judge, Patna, dated August 29, 1938, 
= Messrs. Lal Narain Sinha and G. P. 
Singh, for the Appellant. 

Ohcudhury Mathura Prasad, 
Respondent, 

Agarwala, J.—This appeal by the de- 
fendant is from a decision of the Sub- 
ordinate 
decision of the Munsif of B.rh. The appeal 
arises out of a suit for a declaration that 


for the 
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an auction sale at which the defendani 
purchased the property of the plaintif was 
a nullity and for confirmation of the 
plaintiff's possession over the property 
that was the subject-matter of the sale 
or in the alternative for recovery of pos: 
session of that property if it should 
be found that defendent was in posses- 
sion, 

The facts giving rise to the litigatior 
were that the defendant Bank (the Barh 
Oentral Co-operative Bank, Ltd.) obtained 
an award on August 17, 1928 against the 
Maranchi Partabpur Co-operative Society, 
Under the Co-operative Societies, Act this 
award had the force of a decree. The 
decree-holder, that is to say the Bank 
applied for execution of the, award in the 
Court of the Subordinate Judge of Patna 
The particular manner in which the 
decree-holder sought to execute the award 
was by attachment and sale of the pro- 
perty of individual members of the 
Maranchi Partabpur Cozoperative Society. 
Dasrath Pandey, the plaintiff (a member 
of the Society), objected tothe execution 
on amongst other grounds, thatthe Couri 
had no jurisdiction te sell the property 
of individual members of the Society ir 
execution of a decree against the Society 
and also disputed the amount claimed 
alleging that a sum of Res, 4748-0 hac 
been claimed in excess of what was due 
After this objection had been raised + 
petition was filed in the executing Oour' 
signed by Dasrath Pandey, one of ths 
persons against whom it was proposed t 
proceed in theexecution, and the manage 
of the Barh Central Co-operative Ban} 
Ltd., which was the decree-holder. Thi 
petition stated that the judgment-debto 
had withdrawn all ‘objections to ths 
execution and thatthe Bank had agreec 
to remit Rs. 474:8-0 and to allow th 
judgment-debtor a months time fo 
payment of the balance. The petition the» 
went on : 

“There is no need of issuing a fresh sal 
proclamation and your petitioner, the judgment 
darion, will not object on the ground of any irregu 
arity. 

There was no payment by the judg. 
ment-debtor either in December or at an: 
other time, with the result that the property 
was put up tosale and purchased by th 
decree-holder. This sale was confirme: 
in January 1930. On June 26, 1931, thi 
Court, in another case, namely i» 
Harihar Prasad v. Bansi Missir (1) decide 


(1) 11 Pat, 174; 134 Ind. Oas. 421; A I R 1931 Pat 
321; 12 P. LT 619; Ind. Rul. (1931) Pat. 453 (F B). 
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that the property of individual members 
of a co-operative society was not liable to 
be soldin execution of a decree against 
the Society, In 1937 the present suit was 
instituted by Dasrath Pandey for the 
reliefs.stated above, The Courts below have 
agreed in decreeing the plaintiff's suit 
holding that the Subordinate Judge of 
Patna had no jurisdiction to sell the pro- 
perty ofthe plaintiff in execution of the 
decree against the Maranchi Partabpur 
So-operative Society. The first question 
that arises ina this*appeal is whether the 
2xecution sale is a nullity by reason of the 
absence ef jurisdiction in the Subordinate 
Judge of Patna to sell the plaintifi’s 
property. The decision of the Court 
below, In my eopinion, proceedson a cone 
fusion between the existence of jurisdic- 
ion and the exercise of jurisdiction. 
‘Jurisdiction’’ as was pointed out by 
West J. in Amritrav Krishna v, Balkrishna 
ranesh (2) at p. 490. 

consists in taking cognizance ofa case involving 
he determination of some jural relation, in 
iscertaining the essential points of it and in pro- 
ouncing upon it. An inquiry into whether the 
arisdiction exists is not an exercise of jurisdiction 
ver the case itself, butan investigation of another 
question altogether, that of whether the conditions of 
ognizance are satisfied”, 


A Court is necessarily always clothed 
with jurisdiction to decide whether the 
aatter before it is within its competence 
x not. Butthe existence of jurisdiction 
aust be distinguished in all cases from 
he exercise of it. When the Oourt has 
wrisdiction to deal with the matter before 
4 the decision of all other questions in the 
“use ig only an exercise of that juris- 
iction, and as Lord Hobhouse observed 
ge v. Narhart (3) at 


“A Court has jurisdiction to decide wrong as 
ell as right. If it decides wrong, the wronged 
arty canonly takethe course prescribed by law 
«qr setting matters right; and if that course is 
3t taken the decision, however wrong, cannot be 
.sturbed,"? 
It is clear that jurisdiction cannot be 
onferred by consent or waiver : 

“When a Judge has no inherent jurisdiction over 
ae subject-matter of the suit the parties cannot 
w their mutual consent, convert it into a proper 
«dicial process; but when in a cause which the 
adge is competent to try, the parties, without 
sjection join issue and go to trial upon the 
erits, the defendants cannot subsequently dispute 
‘8 jurisdiction upon the ground that there were 
regularities in the initial procedure, which if 
«jected to at the time, would have led to the 


(2) 11 B 488 (490). 
(3) 25 B 337 (347); 27 I A 216; 2 Bom. L R 927; 7 Sar. 
9 50WN 10;10 M LJ 368(P 0). 
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dismissal ofthe suit: see Ledged v. Bull (4) at p. 203 
per Lord Watson”. 


Ordinarily, if a party does not raise the 
question of jurisdiction during the trial he 
cehould not be allowed to do so after the 
proceedings have been carried to con- 
clusion provided the question of jurisdiction 
depends upon the decision of some fact 
or point of law: see Guirwar Narayan v. 
Kamala Prasad (5) at p. 127. 

These being the general principles relat- 
ing to the question of jurisdiction it is 
now necessary to apply these principles to 
the facts of the present case. The facts 
are that the Subordinate Judge of Patna 
had jurisdiction to entertain the application 
for execution of the award obtained by 
the Barh Central Co-operative Bank Ltd, 
The manner in which the holder of the 
award sought the assistance of the Court 
was by sale of a property that did not 
belong to the judgment-debtor society 
put by the sale of property belonging to the 
Individual members of that society. The 
power of the Court to render the decree- 
holder the assistance which he sought 
depended upon the question whether the 
prorerty of the individual members of the 
society was liable to be sold in execution 
of a decree against the society. That 
question of law was decided in favour of 
the decree-holder. It was subsequently 
heldin Harihar Prasad v. Banst Missir (1) 
already referred to, tbat the view of law 
taken by the executing Court was not 
correct. That wrong decision of the 
executing Court was not however challenge 
ed by Dasrath Pandey in the execution 
proceedings. In my view he cannot now 
treat the result of the execution proceedings 
as a nullity. 

The next question is with respect to 
the compromise petition fled in the execu- 
tion proceeding. It wascontended by the 
learned Advocate for the plaintiff-respon- 
dent that the written statement of the 
defendant in the present suit did not refer 
to this petition. That appears to beso 
but the petition itself was proved in the 
suit on behalf of the defendant and both 
the Courts have dealt with its legal effect. 
The question therefore was agitated by the 
parties and decided in their presence. The 
effect of such a compromise, that is to say 
of a compromise by which a party gives 


(4)9 A191 (203);13 IA 134; 4 Sar. 741; 10 Ind, 
Jur. 471 (P 0.) 

(5) 12 Pat. 117 (127); 142 Ind. Cas. 113; AIR 
a Pat, 104; 13P L T 737; Ind. Rul. (1933) Pat: 
109, 


742 


up for ‘consideration a right which it 
subsequently transpires that he had, has 
been the subject-matter of many decisions 
inthe Courts. The leading case on the 
subject is Stapilton v, Stapliton (6). It 


was there held that: 

“An agreement entered into upon a supposition 
of aright, or ofa doubtful right, though it after- 
wards comes out thatthe right was on the other 
side, shall be binding, and the right shall not 
prevail against the agreement of the parties; 
for the right must always be on one side or the 


other and therefore the compromise of a 
doubtful right is a sufficient foundation of an 
agreement”, 


_ Thiscase followed the earlier decision 
in Cann v. Cann (7) where it was held : 
“that where two parties are contending in this 
Court, and one releases his pretentions to the 
other there can be no colour to set this release aside 
bacausethe man that made it had aright; for by 
thesame reason there can beno such thing: as 
compromising a suit; nor room for any accommoda- 
tion; every release supposes the party making it 
to have a right: but this can be no reason for its 
being set aside,for then every release might be 
avoided”. 

The law was expressed as clearly as it 
is possible to state by Bowen, L. J., in 
Miles v. Newzealand Alford Estate (&) at 
p. 291; 

“It seems to me that if an intending litigant 
bona fide forbears aright to litigate a questionof 
law or fact which it ig not vexatious or frivolous 
to litigate, he does giveup something of value. 
It isa mistake to suppose itis not an advantage, 
which a suitor is capable of appreciating, to be 
able to litigate his claim even if he turns out to 
be wrong. Itseems tome it is equally a mistake 
to suppose that it isnot sometimes a disadvan- 
tage to a man tohave to defend an action even 
if inthe end he succeeds in his defence; and 
I think therefore that the reality of the claim 
which isgiven up must be measured, not by the 
state oflaw asitisultimately discovered to be, 
but by the state of the knowledge ofthe person 
who at the time has to judge and make the 
concession. Otherwise, you would have to try 
the whole cause to know if the man hada right 
to compormise it and with regard to questions 
of law itis obvious you could nevar safely com- 
promise a question of law at all.’’ 

So far as the liability of individual mem- 
bers of a co-operative society to have their 
property sold in execution of decrees 
against the society is concerned it was, 
until the decision of the Full Bench already 
referred to, generally thought that the 
property of individual members was liable 
and itisin that state of things that the 
parties to the execution proceedings had 
to decide for themselves whether they 
would risk a decision of the Courts on the 


questicn of law that was raised or would 


(6)1 White & Tudor’s L O 234, 

(7) 1 P Wms 723; 24 E R 588, 
- (8) Tai 32 Ch. D 266 (291); 55 L J Oh. £01; 54 L T 
582; 34 W R 689. 
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forgo the benefit of that decision and decide 
the matter themselves in a manner whict 
suited their interest best. It will be re: 
membered also thatthe decree-holder not 
only gave up his right to a judicial 
decision of the question of law inyolvec 
but, in addition, remitted to the judgment: 
debtor a sum of Rs, 474-80 and gave him 
time for payment of the balance. In 
Sadasiva Pillai v. Ramalinga Pillai (9 
the facts were that the appellant had 
obtained a decree for land with mesne 
profits up to the date ofthe suit, In ex: 
ecution proceedings he applied for sub: 
sequent mesne profits with interest thereon 
as well as for interest on the amounl 
already decreed. As regards the sub 
sequent mesne profits, the defendant (pen: 


ing his appeal) had executed certain 
security bondstothe Court in which he 
had undertaken to account in respect 


thereof in the suit. It was held that the 
obligation made the accounting in respec! 
thereof “a question relating to the execu: 
tion of the decree" and thatin any case 
the defendant was estopped from saying 
that the mesne profits were not payable 
varied the decree, The reason given wat 
that: 

“Tf the respondent (that it is to say the defendant; 
had contracted an obligation to account in thi 
suit forthe subsequent mesne profits claimed, he 
cannot escape from it, because when he contractes, 
it the course and practice of the Courts proceedet 
upon a construction of statute which has since 
been pronounced to be erroneous”. 

In my opinion, the plaintiff's claim ir 
the present suit fails with the resul’ 
that this appeal by the defendant must be 
allowed and the decree of the (our! 
below vacated. The defendant-appellan 
is entitled to his costs throughout. 

Rowland, J.—I agree. 

S. Appeal allowed. 


(9) 2 I A 219; 24 W R 193; 15 Beng. LR 383; 3 Sar 
519 (P 0). : 





CALCUTTA HIGH COURT 
Appeal No. 28 of 1939 
November 17, 1939 
DeRpysaIRE, O. J. ano LORT- 
WILLIAMS, J. 
Shaikh FAZAL ELLLAHL— 


APPELLANT 
verSus 
Shree KRISHNA MAKKAR AND ANOTHER- 
RESPONDENTS 
Calcutta High Court (Original Side) Rules 
Chap, XXXIV, r. 77, item No, 22—Benares Cour 


passing decree and issuing precept to.Calcutta High 


1940 


Court to attach property of judgment-debtor — Pro- 
perty attached by Sheriff — Subsequent compromise 
between parties — Sheriff, tf entitled to pound- 
age. 
Part 2 of item No. 22 does not apply to any claim 
but only to a claim “in execution." 70 Ind, Cas. 488 (1) 
relied on. 
A decree was passed by a Court at Benares which 
‘then issued u precept tothe Oalcutta High Court 
directing it to attach immovable property of the 
jadgment-debtor within its jurisdiction. Oonsequent 
upon that precept, the Sheriff attached the property 
mentioned. Inthe meantime, the judgment-debtor, 
came to terms with the decree- holder and a compromise 
was arrived at: ' 
Held, that as the claim was compromised during 
execution proceedings, part 2 of item No. 22 applied 
and the Sheriff was entitled to the poundage. 185 Ind. 


‘Cas. 81], reversed. 70 Ind. Cas. 488 (1), ex- 
plained. j 
A. from the original order of Mr. 


Justice Sen, Reported in 185 Ind, Cas. 811. 
Messrs, $. N. Banerjee (Sr.) and Arun 


Sen, for the Appellant. 
Messrs. S. C. Bose and S. N. Banerjee 


(Jr.), for the Respondents. 


Derbyshire, C. J.—This is an appeal 
against an order of Sen, J „ made on May 
29, 1938*, whereby he adjudged that the 
Sheriff was notin the circumstances ens 
titled to any poundage. The Sheriff claim- 
ed poundage under r, 77.Ohap, XXXVI, 
of the Rulesof the Original Side of this 
Court which states : 

“The fees to be allowed to the Sheriff and his 
officers shallbe as follows: 

99 Poundage on sums levied bythe Sheriff in 
execution or in the event of the claim being satisfied, 
compromised or settled, upon the amount of such 
satisfaction, compromise or settlement for the first 
1,000 rupees at 5 per cent, and for the rest at 23 per 
cent,” 

The facts which led upto the claim 
were as follows: The decree-holder was 
the plaintiff in Suit No. 84 of 1931 in the 
Court of the Civil Judge of Benares, and 
on June _1, 193%, he obtained; a decree 
against the judgment-debtor, who is the 
respondent in this appeal, for a sum of over 
two lacs of rupees. On January 22, 1938, 
a precept was issued by the Court at 
Benares which was headed : 

“Precept (s. 46) : Inthe Court of the Additional 
Civil Judge, Benares : Execution Oase No. 79 of 
1937: Original Case No. 84 of 1931: Shriman 
Rai Krishnaji—Plaintifi-Decree-Holder v. Srikrishen 
Mackar—Defendant-Judgment-debtor.” 

It states in the operative part; 

“On the motion of the decree-holder it is ordered 
that this precept be sent to the Registrar, High 
Court of Judicature at Fort-William in Bengal 
under s. 46, Civil P. O., 1902, with directions to 
attach the property specified in the annexed schedule 
and to hold the same pending any application 
which may be made by the decree-holder for e¢xe- 
cution of thedecree. The attachment should be 


~ *Reported in 185 Ind. Oas. 811.—[Ed.] 
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made subject to the limitations put in order 


enclosed". 
In the schedule annexed wasa list of 


properties ; it included premises No. 15, 
Banstolla Street, Calcutta, known as ‘“Mac- 
kar House” and all the movables therein 
including casb, ornaments, jewelleries, 
furniture, household effects, motor cars and 
also a share in the Calcutta Stock Exchange. 
The precept was signed by the Additional 
Civil Judge of the Court at Benares. 
Consequent upon that precept, the Sheriff 
attached the premises concerned and the 
property mentioned. In particular he 
sealed up two iron safes belonging to the 
judgment-debtor situated in the house. 
No further application for executioa was 
made, but the precept was extended by 
orders of the Benares Court at the end 
of two months and every subsequent 
two months until March 20, 1939. The 
respondent, who was the petitioner before 


Sen, J. stated in his petition that; 

“In the meantime the decree has been sent to 
this (Court i, e., the Oalcutta High Court) for execu- 
tion. Butno application has been made in this 
Court for execution as yet”. 


That petition was filedon May 2, 1939. 
In the meantime, in December of 1938 the 
respondent in this appeal, namely the judg» 
ment-debtor, came to terms with the decree- 
holder, the terms of that compromise were 
filed in the Court at Benares. By those 
terms the judgment-debtor agreed to pay 
to the decree-holder the sum of Rs. 1,053,000 
in full settlement of the decree-holder's 
claim by March 1, 1939. On March 15, the 


_ Additional Civil Judge at Benares wrote 


to the Registrar of the Original Side of 
this Court as follows 

“I have the honour to inform you hereby that 
the Execution Case noted above (% e. Execution 
Oase No. 79 of 1937) hasbeen struck off after full 
satisfaction of the decree,the attachments effected 
by this Court on the properties both movable and 
immovable of the judgment-debtor Shri Kishen 
Mackar as detailed in the original precept of 
this Court are hereby withdrawn. This may kindly 
be noted and the needful may be done”. 

The Sheriff refused to withdraw the 
attachment until his charges under Ohap. 
XXXVI, r. 77, Item No, 22 (set out above) 
which amounted to Rs. 2,640 had been- 
paid. In consequence of this refusal 
the present respondent judgment-debtor 
took proceedings before Sen, J., who 
relying on the case in Pickford v, Janoki 
Nath Roy (1), held that the Sheriff was not 
entitled to any sum by way of poundage 
or otherwise under Chap. XXXVI, r. 77; 


(1) 26OW N 673; 70 Ind, Oas. 488; A I R 1921 Oal 


744 
Item No, 22 and ordered sthe Sheriff to with- 
draw the attachment. The Sheriff with- 
drew the attachment, but appealed to this 
Bench. It has been contended before us 
that Chap. XXXVI, r. 77, Item No. 22 has 
no application to the circumstances of this 
case because no execution proceedings 
were Pending when the Sheriff attached 
the property concerned. In my view, 
there clearly were execution proceedings 
in this case and a precept for the attach- 
ment ofthe property wasone of the steps 
taken in those execution proceedings, Mr, 
Bose has argued that the precept was 
Something quite independent of any 
execution proceedings. I cannot agree. 
The precept itself is headed “Execution 
Oase No. 79 of 1937 : Original Oase No, 84 
of 1931". I cannot do otherwise than 
infer from that, that the precept was a 
step In the execution proceedings which had 
been started entitled Execution Oase No, 
79 of 1937. 

Also, there is the letter of the Additional 
Civil Judge of Benares stating that the 
above case, No. 79 of 1937, has been struck 
off after full satisfaction of the decree. 
To execute a decree means to carry it into 
effect by legal process. It seems quite 
Clear that the sending of the precept to 
this Court by the Benares Court was somes 
thing done towards carrying into effect the 
decree of the Benares Oourt for two lacs 
odd rupees given in the original case 
No. 84 of 1931. Oonsequently, when the 
claim was compromised for Rs, 1,05,000it 
was compromised in the course of execu» 
tion proceedings; the second part of Item 
No. 22, namely: 

“In the event of the claim being satisfied, 
compromised or settled, poundage shall be paid 
upon the amount of such satisfaction, compromise 


or settlement for the first Rs. 1,000 at5 per cent. 
and for the reet at 24 per cent.” 


applied, and therefore the Sheriff is en- 
titled tothe sum which he has claimed. 
It seems to me that the learned Judge 
misread the case in Pickford v, Janoki 
Nath Roy (1). That wasa case where A 
filed asuit against B for about 84 lacs 
‘and subsequently applied for attachment 
before judgment of certain moneys belong- 
ing to B and got an order for interim 
attachment which the Sheriff effected. 
Thereafter a settlement was arrived at, 
and the order nisi was discharged and the 
interim attachment was withdrawn by 
consent. It was held that the Sheriff who 
claimed Rs. 21,900 as poundage under the 
item now in question, namely Item No. 
22 of Chap. XXXVI, r. 77, was not entitled 
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to such poundage. Rankin, J., as he then 
was, giving judgment said at p. 67i* : 

“The rule does not give the Sheriff a commission 
upon the settlement of every man’s claim or even 
upon the settlement of every claim made in a 
suit. Somuch is admitted. The definite article 
(i. e. the word ‘the’ in Art. 22) can only be intended 
with reference to the preceding words of the 
provision. The whole provision is directed to 
proceedings in which the Sheriff is employed 
about the levying of asum of money in execution. 
Alternative part applies tosuch a proceeding in an 
event, viz, where the process is interrupted before 
completion but in a manner which producés the 
same or a similar résult. In such a case the 
debtor merely anticipates by nieans less distressing 
to himself the result of a coercive process already 
in mid-career. He can safely be deemed, to have 
paid, not only inthe course of the execution, but 
under stress of the execution, Itcan safely be said 
of the Sheriff: ‘He seized and thereby got the 
money.’ Noone canbe heard tothegontrary”. 

It seems to me that if the learned 
Judge had regard to that passage he would 
not have fallen into the error which, in my 
view, he has fallen into. The plain fact of 
the matter isthat the decree-holder in thig 
case took proceedings to enforce his 
decree in the Benares Court. The judg- 
ment-debtor’s chief property was in 
Oalcutta where the Benares Court had no 
jurisdiction. The Benares Court, however, 
could by virtue of s, 46, Civil P. O, issue 
a precept to the Sheriff of the High Court 
at Oalcutta. to attach the property at 
Calcutta. This the Benares Court did, The 
result of the Sheriff's attachment of the 
property undoubtedly was that the judg- 
ment-debtor took steps tocompromise the 
decree-holder’s decree and satisfy it. The 
Sheriff had done what he was compelled to 
do according to law and it had the effect 
which every one anticipated. He was the 
instrument effectual in the decree-holder 
recovering the amount of Rs. 1,05,000 and 
he is entitled to be paid his proper 
charges which are those set out in Chap. 
XXXVI, r. 77, Item No. 22, For these 
reasons, I am of the opinion that this appeal 
must be allowed and that it must be 
ordered that the respondent .-herein do pay 
to the Sheriff the sum claimed by him as 
poundage, namely Rs. 2,640. The appeal 
is accordingly allowed with costs here and 
below. 

Lort-Williams, J.—I agree. I desire 
only to add the following observations, Our 
task, as I understand it, is to construe 
item No. 22 of r. 77 of Chap, XXXVI of the 
Rules of this Court on its Original Side. 
That item reads as follows: 

‘‘Poundage on sums levied by the Sheriff in execu- 
tion or in the event of the claim being satisfied, 


*Page of 26.0. W. N.—[Ed.} 
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compromised or settled, upon the amount of such 
satisfaction compromise ,or settlement for the first 
1,000 rupees at 5 percent, and for the rest at 24 
per cent.” 

_ We have to ascertain the meaning and 
intention of this Court when framing that 
rule,as disclosed in the words used by the 
Court, and to bear in mind that the object 
of the rule is to provide for the remuneras 
tion of the Sheriff, and that the Court 
intended that he should be entitled to 
poundage on sums levied by him in execus 
tion, and in cases where a levy was either 
frustrated or made unecessary owing to a 
compromise or settlement of the claim which 
was “in execution.” I respectlly agree 
with the observations of Rankin, J., as he 
then was, in Pickford v. Janaki Nath Roy 
(1) tothe effect that part 2 of item No. 22 
does not apply to any claim but only to 
a Claim “in execution.” That learned 
Judge in his judgment points out that 
there is a great difference between attach- 
ment before judgment which is provided 
for under O. XXXVIII of Sch. J, Civil P. 
O., and an attachment, such as occurred 
in the present case, which is provided 
for in s. 46 of the Code. The latter form 
of attachment comes under part 2, Civil 
P. O., which is headed ‘Execution’, The 
first sections under that heading are termed 
‘General’ and s. 46 is the last section under 
the heading ‘Courts by which decrees may 
be executed.’ The application under that 
section made to the Oourt at Benares was 
treated by that Court as an application not 
for execution, but in execution. The case 
was entitled Execution Case Ne. 78 of 1937, 
and thus was entitled distinctly from the 
original title of the case which was Original 
Oase No. 84 of 19381. When the application 
for a precept had been granted and the 
precept was received in this High Oourt 
it was entitled ‘‘mofussil Execution Case” 
and the writ directed to the Sheriff recited 
as follows: 

“Whereas the Court of the Additional Civil Judge 
of Benares by its precept dated January 22, 1938 
issued by it in execution of the decree of the said 
Court in the above case has requested this Court to 
attach the immovable property belonging to the 


defendant abovenamed specified in the schedule 
hereunder written”, 


and it commanded the Sheriff inter alia 

“to receive all moneys tendered to you under this 
warrant and upon receipt by you of any such 
moneys you do forthwith certify to this Oourt the 
amount and date of such receipt and do pay the 
amount less your fees, poundage and charges to 
the Finance Secretary to the Govt. of Bengal and 
the Secretary and Treasurer for the time being of 
the Imperial Bank of India with the privity of 
the Accountant-General of this Court to be by them 
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placed to the credit of this suit subject to the 
further order of this Court.” 


Both parties to this appeal have treated 
the case as an execution case because all 
the applications and the documents which 
are set out in the paper book are headed 
either “mofussi! Execution Oase” or “Exe- 
cution Case No, 79 of 1937," and the 
attorneys for both parties have referred 
to it throughout, both in their correspon- 
dence and in applications to the Court, 
as ‘Execution Case in the Court of the Addi- 
tional Civil Judge at Benares.’ In my 
opinion, therefore, the proceedings which 
have taken place in the Benares Court and 
in this High Court are proceedings coming 
well within the expression ‘in execution’ 
used in item No. 22 of r. 77, Chap. XXXVI 
of our Rules. I desire onJy to say in con» 
clusion that it appears to me that the 
Sheriff had no right to maintain the attach- 
Ment, because the precept had been cane 
celled, but both sides agree that the only 
point in this appeal for us to decide is 
whether the Sheriff in these circumstances 
is entitled to poundage. In my opinion he 
is, and this appeal must be allowed. 


3. Appeal allowed. 


PATNA HIGH COURT 
Appeal No. 75 of 1934 
August 3; 1939 
MonaMaD Noor aND MANOHAR LALL, Jd. 
SURJA MOHAN THAKUR AND OTAERS 
—PLAINTIFFS—ÅPPELLANTS 
versus 
RAMA PRASAD PANDEY AND OTHERS 
— DEFENDANTS AND OTSERS—PLAINTIFES 
— RESPONDENTS 

Registration Act (XVI of 1908), s. 49—Terms of 
tenancy, if can be determined from unregistered patta 
—Record of Rights —Presumptton — Onus to prove 
contrary—Landlord and tenant — Terms of tenancy 
not proved—Presumption as to nature of tenancy— 
Tenant letinto possession for limited term, whether 
can acquire by mere assertion, higher title. 

An unregistered kabuliyat or patta cannot be con- 
sidered by virtue of s. 49, Regis. Act, to deter- 
mine the terms upon which the tenancy was 
created. (p. 747, col. 1.] 

An entry in the survey Record of Rights carries 
with it a statutory presumption of correctness and 
the onus is upon the person, who alleges that the 
entry is incorrect, to prove by evidence that it 
ig so. [p. 748, col. 1.] 

Where @ person is unable to prove the terms of 
the tenancy it must be assumed in the absence of 
evidence tothe contrary that the tenancy was 
tenancy from year to year, or atenancy-at-will. Such 
a tenancy can be determined onthe expiry of the 
year or by a mere demand for or suing for possession. 
Martin v. Smith(1), relied on. [p. 748, col. 2,] 

Quaere,— Whether a tenant who is let into occupa- 


746 . 


tion for a limited term can, during the continuance 
of that term, by mere assertion, acquire a higher 
title than what was given to him on the date of his 
entering into possession, [ibid.} 

A, from the original decree of the Bub- 
Judge, Monghyr, dated December 15, 
1833. 


Mesers, P, R. Das, J. M. Ghose and 
Prem Lall, for the Appellants. 

Dr. Sir Sultan Ahmad, Messrs. B. C. De, 
P. B, Ganguli, A. B. Jha, A, N. Lal, 
S. N. Bose, Rameshwar Prasad Jaruhar, 
Rameshwar Choudhry and B. N. Rai, 
for the Respondents (defendants first and 
second party respectively), 


Manohar Lall, J.—This is an appeal by 
the plaintiffs arising out of a suit instituted 
by them for declaration of title to and for 
recovery of possession of the lands in suit, 
which are 25 bighas in area, together with 
mesne profits. The suit was decreed by the 
learned Subordinate Judge in part by grant- 
ing a decree to the plaintiffs to recover the 
rent entered in tbe Record of Rights from 
the defendants second party who was held 
to be occupancy raryat in respect of the suit 
lands. The plaintiffs have preferred this 
appeal in which they ask for a decree for 
recovery of khas possession against the 
defendant second party also and in any case 
they claim a decree for mesne profits which 
in their contention had heen wrongly re- 
fused. The defendants first party have pre- 
ferred a cross-objection and by it they pray 
that the decree of the learned Subordinate 
Judge be reversed so far as it has decreed 
the suit in part in favour of the plaintiffs 
so that the suit should be dismissed in its 
entirety. 

It will be convenient to state the facts 
very shortly. The case of the plaintiffs is 
that their ancestors had purchased 8 annas 
share in taluga Masudanopur from one Mst. 
‘SSeahodra, who was the proprietor at that 
time, by a registered deed of sale dated 
February 22,-:187°, aud soon after the 
-sale the vendees gave 20 bighas of land in 
that taluga in mokarari for life to the same 
' Mast, Sahbodra by means of an unregistered 
patta bearing date March 18, 1872. Mst. 
Sahodra having died on January 1, 1926, 
the plaintiffs entered into khas possession 
of these lands which tiJl then were in the 
possession of the Mst. Defendants Nos, 1 
and 2 claiming themselves to be gotias of 
. Mst. Sahodra cut and removed the paddy 
crops which had been grown on the suit 
lands on. behalf of the plaintiffs on 
November.18,.192s, thereby completely oust- 
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ing the plaintiffs from possession of the 
same. Hence the plaintiffs instituted the 
present suit for recovery of possession of 
these 25 bighas of land after ousting defen- 
dants Nos. 1 and 2 and they claimed certain 
amount of mesne profits. Defendants Nos. I 
and 2 in their defence asserted that tht suit 
was barred by limitation, that the kabuliyat 
which had been propounded by the plaine 
tiffs in support of the case that Mst. Sahodra. 
was granted a mokarari enutiag for her life 
only was not genuine, and that the disputed 
land was given by the ancestors of the 
plaintiffs in perpetual mokarari istamrart 
by an unregistered patta on March 18, 
1872, Reliance was placed on the entry in 
the Record of Rights of the year 1908. 
These defendants also stated in their 
defence that defendants second party was. 
an occupancy raiyat in possession of the 
suit lands and has been so recognized in the 
Survey Department, The allegations of the 
plaintiffs regarding possession were seri» 
ously disputed, The appellants after the 
filing of the written statement just referred 
to impleaded Govind Prasad Pandey -as 
defendant second party who filed a separate 
written statement supporting in. the main 
the allegations of the defendants first party. 

The learned Subordinate Judge in an 
elaborate judgment has come to the con- 
clusion that the kabuliyat (Hx. 1) relied upon 
by the plaintiffs was a genuine document 
executed by Mst. Sahodra, that the mukarart 
rights, which were conferred upon the 
Msi. by means of the patta, (not produced), 
of which the kabuliyat is a counter-part, 
were to last for the lifetime of Mst. 
Sahodra only and that the oral and docu- 
mentary evidence regarding the plaintifs 
having obtained possession of the disputed 
lands in 1926 and their having been dis- 
possessed in November 1926, was utterly 
unreliable and not worthy of credence,’ The 
learned Subordinate Judge further held that 
the survey entry regarding the possession 
of the defendants second party as an occu- 
pancy raiyat of the lands in suit was cor- 
rect. Upon these findings, which cannot:be 
seriously assailed, supported as they are by 
good oral and documentary evidence, the 
appeal of the plaintifs must fail. We have 
heard Mr. P. R, Das in support of the 
appeal. He has been unable to satisfy us 


that the judgment of the learned Subor- 


dinate Judge can-.be successfully assailed, 
even assuming that the plaintifis have been 
able to prove that the mukerart granted to 
the Mst, conferred upon her rights enur- 


ing for her life only. This was seriously 
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challenged by the respondents and this 
contention will be considered at some 
length while considering the cross-appeal. 
In the result the appeal of the plaintifis 
fails and must be dismissed, 

Tow come to the cross-appeal filed by 
the respondents, namely defendants Nos. l 
and ¥. The contention which has been 
seriously - put forward on their behalf is 
that the learned Subordinate Judge was in 
error in holding upon a construction of the 
kabuliyat that Mst Sahodra obtained rights 
enuring for her ltfetime only by means of 
the mukarart grant of 1872 and that he 
should: have held that the rights conferred 
upon the Mst.’ were in the nature of a 
mukarari grant for perpetuity so that on 
her death the right to remain in possession 
of the suit lands was with theses appellants 
who have been found to be in possession 
aver since in their capacity as reversioners 
of the estate represented by her. In the 
alternative it was argued on their behalf 
that the Mst. asserted a permanent 
mukarari right on February 23, 1903, at 
tue attestation stage before the survey 
authorites and since then she was in pos- 
session under open assertion of an adverse 
right and that by the lapse of 12 years 
ending in 1920 or 1921 before her death the 
Mst. must be held to have acquired a per- 
manent mukarari right, 


At the outset it must be observed that 
neither of the parties in the Oourt below 
urged, nor the learned Subordinate Judge 
took into consideration that the kabuliyat 
(Ex. 1) could not be used in evidence in 
order to determine the nature and terms of 
the tenancy created admittedly on March 18, 
1872: because it is unregistered. Similarly 
the patta (althoogh it has not been pro» 
duced) being unregistered could not be 
considered by virtue of s. 49, Regis. Act, 
to determine the terms upon which this 
tenancy was created. The law is quite 
clear upon this point. The learned Advo- 
cates for both sides appearing before us 
conceded that the terms of the tenancy 
could not be determined by looking at the 
unregistered kubuliyat or the patia and that 
the present controversy must be decided 
upon such other admissible evidence as may 
be found upon the record. What then is the 
evidence which could be relied upon? Mr. 
J. M. Ghosh who appeared for the plain- 
tiffs on the first day of the hearing before 
us attempted to show thatthe entry in the 
survey Record of Rights dated August 13, 
1908, (Ex. H) was erroneous. That entry 
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records Mst. Sahodra as a tenure-holder for 
16.37 acres of land liable to pay Rs. 16-1-9 
as rent under patta dated March 18, 1872, 
to the superior landlord, namely the prede- 
cessors of the plaintifis. The entry in col. IL 
which indicates the nature, conditions and 
incidents of the tenure is mukarari istam- 
rari.” It was argued on the basis of Ex. 27 
and Ex. £9 that this entry was incorrect. 
Exhibit 27 is a petition of objection filed by 
Mst. Sahodra on February 23, 1908, under 
s. 103-A, Ben. Ten. Act, asking for a relief 
in the following words: 

“Khewat No. 1 relates to istimrari mukarart in- 
terest of the first party. At the time of attestation 
through the mistake of the karpardaz of the first 
party the words “for life’ have been written in 
col, 10. It is prayed that the word “perpetual” 
may be substituted for the words “for life” in 
col. 10 of Khewat No, lrelating to istimrari mu- 
karari interest of the first party.” 

Exhibit 29 is an order sheet of the sur- 
vey officer. On April 10, 1908, that officer 
ordered a notice to the parties to appear 
before him on April 18, 1908, to dispose 
of the objection petition (Hx, 27). On 
April 18, 1908, the order runs “objector 
absent, case struck off.” It was therefore 
argued by Mr. J. M. Ghosh that in the 
absence of any evidence adduced on 
behalf of Mst. Sahodra the survey autho- 
rities were not justified in making the 
entry as indicated already. He also 
pointed out that Exs. 26 and 28 showed 
that there was no record of any procee= 
dings under ss. 105 and 106, Ben. Ten. 
Act, in .respect of this entry. In other 
words the argument before us on the first 
day was that the entry in the Record of 
Rights is based upon no materials what- 
ever and should be held to be incorrect in 
face of the previous petition (Hx. 27) which 
was disposed of in the absence of the objec- 
tor. Mr. P. R. Das who appeared for the 
plaintiffs on the following day adopted a 
different line of reasoning. He argued that 
the entry in the survey Record of Rights 
(Ex. H) must be presumed to be correct as. 
provided by s. 103-B, Ben. Ten. Act. But 
he argued that the entry only describes 
Mst. Sahodra as mukarari istimraridar 
and on referring to a number of cases deci- 
ded by their Lordships of the Judicial 
Committee he submitted that the words 
istimrari mukarari did not necessarily 
mean 3 mukarari which is perpetual but it 
may mean mukarari to enure for life only. 
The difficulty in accepting this argument is. 
that cases which were relied upon by the 
learned Counsel are cases which deal with 
the construction of a document of title in 
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which the words mukarari istimrari were 
used but do not help usin deciding the 
matter when the term is used by the sur- 
vey authorities, Now looking to the Guide 
and Glossary of the Survey and Settlement 
Operations in the Patna and Bhagalpur 
Divisions (in which the land in suit lies) 
of the year 1907, it is clear that the survey 
authorities used the words istimrari mu- 
karari as having a special meaning. At 
p. 18 the words tstimrari mukarari are 
definitely used to mean “a tenure held in 
perpetuity at a fixed rent” and in the re- 
marks column it is stated that when the 
words mukarart istimrart are found in 
the records by itself unqualified, it should 
be held to mean “a tenure held in perpe. 
fuity at fixed rates.” I therefore conclude 
that the survey authorities intended to 
convey by the expression used in col. 11 of 
Ex. H. that Mst. Sahodra was a permanent 
mukararidar at fixed rent. It can be reason- 
ably assumed that there are other papers, 
which have not been produced before us, 
which would show why the survey authos 
rities, notwithstanding their having rejected 
the application of objection of Mst. Sahodra 
on April 18, 1908, in default of her ap- 
pearance, ultimately decided that her claim 
was correct. It is well known that an entry 
in the survey Record of Rights carries with 
it a statutory presumption of correctness 
and the onus is upon the person, who 
alleges that the entry is incorrect, to prove 
by evidence that it is so, In the present 
case I am satisfied that the entry has not 
been proved by any evidence to be incor- 
tect; and indeed as pointed out above, Mr. 
Das appearing for the plaintiffs relies upon 
the entry as being correct but wanted to 
place a different interpretation thereupon. 
The pleadings of the parties show that 
the plaintifis’ case was that Msi. Sahodra 
was a mukararidar for her life only, The 
defendants on the other hand in para. 11 
of the written statement asserted that the 
settlement with Mst. Sahodra was a perpe- 
tual mukarari. Both parties therefore 
agreed that there was a settlement but they 
do not agree as to the terms and incidents 
of that settlement, In these circumstances, 
itis for the plaintiffs, who sue in eject- 
ment, to establish satisfactorily the nature 
of the grant. The plaintifis are unable to 
give any evidence apart from the kabuliyat, 
which is inadmissible in evidence, and 
therefore the suit for recovery of possession 
must fail upon the simple ground that they 
have been unable to show that the entry in 
the survey Record of Rights is incorrect, 
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and that the rights of Mst. Sahodra termina- 
ted in law on her death fn 1926 and that the 
defendants first and second party obtained 
no right after her death. 

The defendants argued as an alternative 
case that in any event the assertion by 
Mst. Sahodra in 1808 by means of the peti- 
tion (Ex. ?7) gave the plaintifs a cause of 
action to institute a suit for. recovery of 
possession and as they failed to do so the 
Mst. must be held to have acquired 
title as a permanent mukararidar by mere 
assertion of that right and by continuing in 
possession thereafter of the lands in suit 
under that right from that date for a period 
of more than 12 years. It is unnecessary to 
copsider whether a tenant who is let into 
occupation for a limited term aan, during 
the continuance of that term, by mere 
assertion, acquire a higher title than what 
was given to heron the date of her enter- 
ing into possession. But in the circumstances 
of this case I must conclude that as the 
plaintiff has been unable to prove the terms 
of the tenancy created in favour of Mst, 
Sahodra on March 18, 1872, it must be 
assumed in the absence of evidence to the 
contrary that the tenancy was tenancy from 
year to year, see Martin v. Smith (1), at 
p. 52, or a tenancy-at-will. Sucha tenancy 
can be determined on the expiry of the year 
or by a mere demand for or suing for pos- 
session. When Mst. Sahodra asserted in 
1908 that she was not a tenant-at-will or a 
yearly tenant but was a mukararidar in 
perpetuity she asserted title hostile to the 
plaintiffs’ ancestors and cause of action 
accrued to them to resume possession of the 
20 bighas of land either immediately or at 
least on the expiry of that year of tenancy. 
No such suit was instituted nor is there any 
evidence that the terms upon which the Mst. 
was to hold the lands in future were altered 
by any agreement; but on the, other hand 
the entry in the survey Record of Rights 
being distinctly to the knowledge of the 
plaintiff's ancestors recording her as a pər- 
manent mukararidar, was allowed to remain 
unchallenged. It must follow that the suit 
of the plaintiffs which has been instituted in 
1931 is hopelessly barred by time, 

I would therefore allow the cross-appeal 
of the respondents and dismiss the suit of 
the plaintiffs. In dealing with the question 
of costs it must be remembered that the de- 
fendants first party have succeeded because 
it was discovered by my learned brother 
when the argument began that the docu- 


(1) (1853) 9 Ex. 50(52); 43 L J Ex. 42; 30 LT 268; 
22 W R338. i 
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ments of title were inadmissible in evidence 
for want of registration and this point was 
never agitated in the Courts below. I would 
accordingly order that the defendant second 
party should have his costs of this Court 
and the Court below, The appeal of the 
Plaintiffs will be dismissed with costs in 
this Court. The plaintiffs will bear their 
own ccsts throughout and the cross-appeal 
is allowed without costs. 

Mohamad Noor, J.—I agree. 

D. Appeal dismissed. 
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MADRAS HIGH COURT 
Second Appeal No. 526 of 1936 

August 17, 1939 
PAaTANJALI SasTRI, J. 

Sri VEERABHADRASWAMI AT 
SAMAYANALLUR Tarovuea 
SUBRAMANIA AYYAR AND anoTaER— 
APPELLANTS 
versus 
MAYA KONE AND oTAERS— 
RESPONDENTS 

Limitation Act (IX of 1908), Art. 134-A — Repre- 
sentative suit on behalf of general body of worshtppers 
— Word ‘plaintiff’ in col. 3 refers only to plaintiff's 
en nomine on record—Civil Procedure Code (Act V 
of 1908), s. 92—Suit on bekalf of villagers for 
declaration that alienations of temple property by 
pujaris are void — Maintatnability, apart from 
3 


A suit by some of the villagers on behalf ofall 
the villagers for a declaration that the suit property 
is Devadayam Inam land belonging to the temple in 
that village, and that certain alienation thereof by the 
pujaris, were void and not binding on the institution, 
can be maintained apart from the provisions of 
s. 92, Civil P.O, Even if the suit is but an indirect 
attempt by the alienating pujaria themselves to get 
round their own alienation, it is not open to the 
Oourt to take into consideration the motives by 
which the plaintifis are actuated in bringing the 
suit. The mere existence of a more effective remedy 
can be no answer to such a suit and cannot therefore 
justify its dismissal. 38 1nd, Oas. 73 (1) and 108 Ind. 
Cas. 361 (2), relied on. 

The word “plaintiff” in col. 3 of Art, 134-A must 
in the case of a representative suit brought on behalf 
of the general body of worshippers in a village, be 
understoodto refer only to the plaintifis en nomine 
on record and not to every individual member of the 
community. 


S. A. against the decree of the Sub- 
Judge, Madura, in A. S. No. 74 of 1935. 
Mr. T. S. Vaithyanutha Iyer, for the 


Appellants. 
Mr. G. S. 
Respondents. 


Venkatarama Iyer, for the 


Judgment.—The appellants brought 
the suit out of which this appeal arises on 
behalf of all the villagers of Samayanallur 
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for a declaration that the suit property 
is Devadam Inam land belonging to the 
temple of Veerabhadra Swami in that 
village, that certain othis thereof by the 
pujaris, defendants Nos. 3 and 10, in 
favour of defendant No, 2, another pujari, 
and asub-mortgage by the latter in favour 
of defendant No. 1 are void and not binding 
on the institution, fora permanent injunc- 
tion restraining defendant No.1 from execus 
ting the decree obtained by him on foot of 
the sub-mortgage and bringing the suit pro» 
perty to sale and for other incidental reliefs, 
The suit was decreed by the trial Court, 
but on appeal, though the learned Subordi- 
nate Judge found that the suit property 
belonged to the temple in question and that 
therefore the pujaris, defendants Nos. 3 
to 10, had no right to alienate the pro- 
perty as if it was their Own private 
property he held that the suit as framed was 
not maintainable and dismissed it. Hence 
tie second appeal. 

The learned Counsel for the appellants 
contends that this view of the learned 
Subordinate Judge is erroneous. It is 
unnecessary to refer to the several cases 
cited by him insupport of his contention, 
as the decision of the Full Bench in 
Venkataramana Ayyangar v, Kasturi Ranga 
Ayyangar (1), clearly shows that a suit like 
the present can be maintained against an 
alienee of temple property from the trustees 
or managers thereof apart from the pro- 
visions of s. 92, Civil P. O.; cf. also 
Abdur Rahim v. Abu Muhammad Barkat. 
Alt (2). These decisions were apparently 
not brought to the notice of the learned 
Subordinate Judge and it is by no means. 
clear on what legal grounds he held 
that the suit is not maintainable, In more 
than one place in his judgment, he seems. 
to think that the present suit is but an 
indirect attempt by the alienating pujaris 
themselves to get round their own alienation. 
But even if this suspicion—for, it is no 
more—is well-founded, it is not open to 
the Court to take into consideration the 
motives by which the plaintiffs are actuated. 
in bringing the suit. In another place 
the learned Subordinate Judge seems to 
suggest that a suit for the removal of the 
pujaris under s. 92, Civil P. OC., would be 
more effective remedy if the plaintifis were 


(i) 40 M 212; 38 Ind. Oas. 73; A I R 1917 Mad.112 
81M L J777; 20 M L T490;5 L W 625; (1917) M W N 
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)55 0 519; 108 Ind, Cas, 361; A I R1928 P C 16; 
55 I A 95; 9PL T65; ILT 40 Oal. 19; 27 L W 339; 
N z 26 A LJ 484; 54 M L J 609; 30 Bom, L. 
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Teally anxious to protect and safeguard the 
interests of the temple. This, again, 1s 
entirely beside the point as the existence of 
amore effective remedy can obviously. be no 
answer to this suit and cannot therefore 
justify its dismissal. The learned Judge 
also appears to have thought thata prayer 
for possession was necessary. It is hows 
ever difficult to see how the appellants could 
have asked for possession of the properties 
in this suit in the circumstances of the 
cage. The suit temple is clearly one of those 
numerous small village temples where the 
pujaris or archakas are also the managers 
of the temple and its properties with the 
tacit consent of the villagers, and unless 
defendants Ncs. 2to 10 are removed from the 
management and fresh managers are appoint 
ed inapprcpriate proceedings in Court or 
otherwise, there would be no means of ree 
covering possession of the properties from 
defendant No. 2 who is now in possession 
and is himself a pujari. On the other 
hand, the immediate injury to the temple 
which this suit is brought to avert is the 
impending Oourt sale of the temple pro- 
perties in execution of the mortgage-decree 
obtained by defendant No. 1 and there 
is no reason why relief by way of injunction 
with the appropriate declarations should not 
be awarded if the circumstances otherwise 
warrant such award, 

The learned Counsel for the respon- 
dents attempted to support the decree of 
the Oourt below on another ground also, 
namely that the suit is barred by limita- 
tion. An issue was raised in this point, 
being Issue No, 3 in the case, but the 
learned Subordinate Judge did not deal 
with it as being unnecessary. The trial 
Oourt disposed of it merely with the 
remark that it was not shown by the 
contesting defendant how the suit was 
barred by limitation. The learded Counsel 
for the respondent now relies upon Art, 134-A, 
Lim. Act, which provides for a period of 
l2 years for a suit to set aside an aliena- 
tion of property comprised in a Hindu 
charitable endowment. The allegations in 
favour of defendant No. 2 by defendants 
Nos. 3 to 10 were of years i¥l] and 1814 
and the alienation by defendant No. 2 was 
in 1915, and the suit having been brought 
only in 1933 the learned Oounsel for the 


respondents contends that it is out of time.. 


According to this Article, the starting point 
of limitation is "when the transfer becomes 
known to the plaintiff.” The respondents’ 
Counsel points to a sentence in para. 12 of 
the learned Subordinate Judge’s judgment 
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where he says: 

“There can therefore be ng doubt that the puja- 
ris have been creating othis all along to the 
knowledge of the mahajanams.” 
and contends that, according to this 
finding, the villagers who must be regard- 
ed as the plaintiffs in this case have had 
knowledge of these alienations all along 
and that therefore the period of 12 years 
must be taken to have expired before the 
suit was: brought. Though the passage 
referred to above in the learned Subordie 
nate Judge's judgment is quite general, it 
cannot be suppcsed that he intended to find 
that every individual mahajan in the village 
actually knew of these allegations, and it 
is conceded by the respondents’ Counsel 
that there is no evidence on record to show 
that the two plaintiffs who brought the suit 
on behalf of all the villagers had knowledge 
of these alienations for more than 12 years 
before the suit. In my view the word 
“plaintiff” in col. 3 of Art. 134A must, in 
the case of a representative suit like the 
present, brought on behalf of the general 
body of worshippers in a village, be undere 
stocd to refer only to the plaintiffs en nomine 
on record. Otherwise, the Article would 
become unworkable; for, if “plaintiff” be 
taken to mean every individual member 
of the community whichis the only altere 
native view possible, it would he practis 
cally impossible to prove knowledge on 
the part of such a large number of persone, 
Nor would that view assist the respondents 
in this case; for, it is admitted, as already 
stated, that at least two of the mahkajans 
i. e. the appellant herein, are not proved 
to have had knowledge of these alienations 
before 12 years prior to the suit, I am 
therefore of opinion that there is no bar 
of limitation under that Article. 

The respondents’ learned Qounsel has 
nct challenged the finding of the Court 
below that the lands in suit are Devadayam 
Inam lands and that the alisnations are 
invalid and not binding on the temple. 
A contention to the contrary would clearly 
be unsustainable. The appeal therefore 
succeeds and tne decree of the learned 
Subordinate Judge is set aside and that 
of the District Munsif restored, The appel- 
lants will have their own costs here and 
in the Oourt below. Leave refused, 

N.75. Appeal allowed: 
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PATNA HIGH COURT 
Application in Second Appeal No, 358 of 
1939 


October 16, 1839 
Manosar LALL, J. 
DIRGHAYU PANDE—AprPELLANT 
versus 
Smt. KISHORI KUER— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXII, 
y. 10—Assignmentof property during pendency of 
appeal—Assignee not getting himself substituted tn 
placeof assignor — Assignee cannot prefer second 
appeal—Second appeal by sole assignor abating on 
his death—Assignee cannot be allowed to be substituted 
under T. 10 in second appeal, 

During the pendency of first appeal the plaintif- 
respondent traneferred his interest to a third person. 
The assignee however did not avail himself of the 
provisions of O. XXII, Oivil P. O. The sole assignor 
preferred second appeal and died during its pendency 
and the appeal abated. The assignee applied for 
setting aside the abatement and for getting himself 
substituted in the place of the deceased sole appel- 


ant: 

Held, that the assignee could not prefer second 
appeal. The assignee did not derive any right by the 
death of the assignor. The-right under which the as- 
signee claimed to besubstituted was always with him 
since the date of the purchase of the property by him 
from the assignor who was then living. The assignee 
having failed to avail himself of the provisions of 
O, XXII, Civil P. O., could not be allowed in second 
appeal to be substituted under r. 10 of O, XXII, 
149 Ind, Cag. 970 (1), Kanti Chander v. Ptrbhu Dayal 
(2) and 159 Ind. Cas. 828(3), relied on. 75 Ind. Cas. 
255 (4), 80 Ind. Cas. 538 (5) and 163 Ind. Cas. 908 (6), 
distinguished. 


Messrs. N. K. Prasad IJ and Ramanugrah 
Prasad, for the Appellant. 


Messrs. Sarjoo Prasad, R. K. Sahay and 
Lalnarain Sinha, for the Respondent. 


Order.—This is an application for subs 
stitution by Mahanth Ramdhan Puri who 
claims to be substituted after setting aside 
the order of abatement of the appeal in 
place of the sole appellant Dirghayu Pande 
in the following circumstances. Dirghayu 
Pande sued to recover possession of four 
annas of the property in suit, described iù 
the plaint, before the Munsif, third Oourt, 
Gaya, from defendant No. 2 and his trans» 
ferees, defendants Nos. 3 and 4. That pro- 
perty had been sold in a certificate sale for 
recovery of arrears of cess on April 3, 1934, 
by the Collector ; and therefore the Secre- 
tary of State for India in Oouncil was 
impleaded as defendant No.1. During the 
pendency of the suit there was a compro- 
mise between defendant No. 4 and the 
plaintiff so that the suit of the plaintiff then 
remained for deciding the rights as to the 
remaining half share in the property in 
suit, The suit was altimately decreed ex 
parte against defendant No, 3 only and 
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dismissed against the Secretary of State on 
December 10,1936. Defendant No. 3, pre- 
ferred an appeal to the District Judge of 
Gaya. That appeal was heard by the 
learned Subordinate Judge who allowed the 
appeal and dismissed the suit so far as it 
concerned defendants Nos, 2 and 3 with 
respect tothe subject-matter of the appeal, 
That decision was given on December 7, 
1937. During the pendency of the appeal 
in the Ocurt below the petitioner before me, 
Ramdhan Puri, obtained a sale deed from 
the plaintiff on January 4,1937. That sale 
deed has been produced before me and I am 
informed that by the terms thereof the 
petitioner undertook to finance and carry 
on the litigation both in the Court below 
and also in tke High Oourt, if necessary, 
But the petitioner, notwithstanding the 
devolution of the interest pendente lite, did 
not avail himself of the provisions of 
O. XXII, Civil P. 0., and did not get him- 
self substituted or brought on the record of 
the appeal while it was pending inthe Court 
below. 

Against the decree of the learned Subor- 
dinate Judge dated December 7, 1937, 
allowing the appeal of the defendants, a 
second appeal was brought in this Court by 
the sole plaintiff; the memorandum of 
appeal was filed on March 7, 1938. The 
appeal was admitted by the Registrar on 
May 4, 1938, and after notice to the res- 
pondents it was placed in the ordinary 
course for hearing before the learned Single 
Judge of this Court who took up the case 
on February 9, 1939, when the learned 
Advocate for the respondents informed the 
Court that the sole appellant had died, 
The learned Advocate for the sole appellant 
then took time to ascertain the fact and 
date of death of his client and to make the 
necessary substitution. On February 23, 
1939, it having been discovered that the 
sole appellant had died on August 25, 1938, 
and therefore the appeal had abated, an 
application was filed before this Court 
asking that the abatement may be set aside 
and that the potitioner may be substituted 
in place of the deceased sole appellant.” 
Notice was issued on March 22, 1939, on 
this application and the matter was placed 
before me for orders on September 25, 1939. 
T then directed that the petitioner should 
produce before me the sale deed already 
referred to, The sale deed was produced 
on September 29, 1939 and arguments were 
then heard, The respondents objected on 
that date that the petitioner in the circum- 
stances narrated above had no right to get 
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himself substituted or get the abatement 
set aside. The petitioner, on the other 
hand, contended that as the sole appellant 
was dead if was but just and proper that 
the name of the petitioner, who relied upon 
the sale deed of January 4, 1937, should be 
substituted so that he may carry on the 
litigation. 

I am of opinion that I have no power to 
make any substitution as prayed for by the 
Petitioner under the provisions of O. XXII. 
Civil P. O. In the present case it will be 
noticed that the devolution of interest tock 
place during the pendency of the appeal 
before the learned District Judge, No 
devolution of interest took place in August 
1938, when the sole appellant died, while 
the appeal was pending in this Court. By 
the death the petitioner has not derived 
any right; the right under which the peti- 
ticner claims to be substituted was always 
with him since January 4, 1937, when he 
professed to purchase the property in dis- 
pute from the then living plaintiff. In 
these circumstances Ido not see how the 
provisions of O. XXII, Civil P. O., can come 
to the aid of the petitioner. The matter 
appears to be concluded by authority also, 
In Phul Chand v. Tahir Hussain (1), Iqbal 
Ahmed, J., in delivering the judgment of 
that Court observed that ; 

“Where the assignment in favour of the applicant 
has been made during the pendency of the suit in 
the Court below and not during the pendency of 
the appeal, the Appellate Court has no jurisdiction 


under r. 10 to implead the applicant as a party to 
the appeal” 

and he repelled the prayer of the applicant 
that under the provisions of s. 15], Civil P. O., 
he should be ordered to be brought upon 
the record—the reason given for the refusal 
was that where the applicant has a remedy 
provided elsewhere in the Oode and has 
neglected to avail himself of it he is not 
permitted to invoke the inherent jurisdic- 
tion of the High Court. In Kanti Chander 
v. Pirbhu Dayal (2), a Single Judge of the 
Lahore High Court took a similar view and 
held that 

“where a person against whom a suit is dismissed 
„in the trial Court assigns hia interest to a third 
party during the period intervening between the 
passing of the decree and the institution of the ap- 
peal, the assignor has no subsisting interest which 
would entitle him to prefer an appeal,” 

and that 

“to sucha case s, 146 (Oivil P. 0), is of no assis- 
tance and the Appellate Oourt could not make 
assignes appellant at the time of hearing the 
appeal.” 


(1)A IR 1934 All, 442; 149 Ind, Oas, 970; (1934) A L 
J 832; 6 R A 1001. 
- (2) A I R 1935 Lah, 119, 
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Tbis is exactly the situation in the pre- 
sent case and in my opinion as the assign: 
ment, relied upon by the petitioner, was 
made before the appaal was filed in this 
Court, Dirghayu Pande had no right to 
prefer an appeal and in any case the peti- 
tioner ought to have preferred an appeal 
either in his own name or by joining the 
plaintiff as an appellant in the memoran- 
dum of appeal filed in this Court. In 
Gobardhan Mukherji v. Saligram Marwari 
(3). Mohammad Noor, J., in delivering the 
Jeading judgment of a Division Bench of 
this Court, observed that the provisions of 
O. XXII, could not help the appellant in 
that case because the right which he claim- 
ed did not accrue to him on the death of 
the plaintiff but on a transfer made to him 
by the plaintiff while she was living. Ha 
pointed out the distinction between rr. 3 and 
10 of that order and came to the conclusion 
that the appellant could not derive any 
assistance from either of these rules read 
with s. 146, Civil P. O. In the concluding 
paragraph of the judgment the question 
whether the appellant could get leave to 
continue the suit under O. XXII, r. 10 was 
also considered. The learned Judge pointed 
out that r. 10 empowers the Court to give 
leave to a person who has taken an assigns 
ment from a party to continue the suit and 
that the “party” obviously refers to a party 
already on the record. 

Mr. Nawal Kishore Prasad No, 2 bas 
placed reliance upon two decisions of the 
Oalcutta High Court and one decision of this 
Court in support of his contention that he 
should be allowed to continue the appeal 
in bis own right as transferee from Dir 
ghayu Pande, and that in any case he, 
as the legal representative of Dirghayu 
Pande, has a right to have the abatement 
set aside in order to allow him to prosecute 
the appeal. The first case relied upon is 
the case in Rajani Kanta v. Jyoti Prasad 
singh (4). In that case (which was a part- 
tion suit) what happened was that during the 
pendency of an appeal from a final decree 
one of the respondents, whose share in the 
property had been sold and which share 
had been subsequently re-acquired by his 
heirs, the other parties to the suit having 
died, the appellant applied for substitution 
of his heirs out of time. The learned Judges 
held that, inasmuch as on the death of the 
said respondent, his interest was not in 


(3) A IR 1936 Pat, 123; 159 Ind. Oas. 828; 15 Pat, 
82;17 PLT 73;2 B R117; 8 R P 308, : 
j on OW N 710; 75 Ind. Oas, 255; A IR-1924 
al, 90. 
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his heirs, but had devolved on a third party, 

who was made a party before the appeal 
came on for hearing. Order XXII, r, 10, Oivil 
P,O. applied. The facts of that case are 
wholly different from the facts of the present 
case, where the petitioner was never on the 
record of the appeal. Jn the next case, 
Lakshan Chunder Dev v. Nikunjamoni 
Dassi (5), the facts were that during pene 
dency of a suit the terms of settlement 
between the parties had been filed in Court; 
but before a decree had been actually drawn 
up in accordances with the terms of come 
promise, a stranger to the suit, who had 
purchased the interest of the plaintiff before 
the terms of settlement were filed in Court, 
applied to be substituted as the plaintiff in 
the suit. The learned Judges held that 
inasmuch as the decree had not bean drawn 
up and the suit was still pending at the 
time the application was made, the 
stranger could be brought on tbe record, 
It will be noticed that in this case the suit 
had not been disposed of and therefore the 
interest, which had devolved upon a third 
party, was allowed to be represented by 
bringing him upon the record of a suit 
which was then alive. 

Reliance was also placed upon the case in 
Jott Lal Sah v. Shecdhayan Prasad (6). In 
that case the mortgagors had brought suite 
for redemption of their mortgages, ‘The 
suits ended in a decree which fixed the 
amount to be paid by them within a stated 
time, The payment was not made within 
that particular time, and thereafter a sult 
for redemption was filed by their successors, 
It having been contended that the right of 
redemption was extinguished, the learned 
Judges held that inasmuch as the final 
decree had not been passed, the right of 
redempticn was nbb extinguished. Here 
again the distinction between the facts of 
that case and those of the presentis that 
no final decree had been passed and the 
right of redemption had not been exting- 
uighed. There is no appeal pending in the 
present case by reason of the dismissal of 
the appeal by this Court for nom prose- 
cution or for abatement, and the decision 
of the lower Court stands and has become 

minal. 

Jt was lastly contended that the peti- 
tioner in fairness ought to bs allowed to 
have the abatement set aside. In my 
«Opinion no right accrued to the petitioner 


sgt! 27 OW N 755; 80 Ind, Oas. 538; A I R 1024 Oal 
8 


(6) A I R 1936 Pat. 420; 163 Ind. Cas, 908; 15 Pat. 


607; 17 P L T 564; 2 B R 656; 9R P 50. 
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afresh on the death of the person who, with 
the risk the petitioner tosk, was allowed to 
present and prosscute the appeal in all its 
stages before it terminated either by deci- 
sion or by the death of the sole appellant, 
For all these reasons I would dismiss the 
application, but there will bs no order for 
costs, Leave to appeal has been asked 
for, but I am unable to grant it if only for 
the reason that I am not dismissing the 
appeal but merely dismissing the applic 
cation for setting aside the abatement and 
am not allowing the petitioner to be sub- 
slituted in place of the deceased appellant 
at this stage. 
8. Applicatton dismissed. 





NAGPUR HIGH COURT 
Second Appeal No. 390 of 1937 
July 19, 1939 
Gaver, J. 
TULSIRAM~—PLaintTirt§—APPELLANT 
versus 
GOVINDA RAMJI AND aNotare — 
DEFENDANTS—-RESP INDENTS 

Transfer of Property Act (IV of 1882). as, 
107— Rent note (kabuliyat) executed by intending 
lessee alone ia not lease under s. 105 and does not 
yequire registration under 3. 107—Such noie for 
only atx months does not require registration under 
s. 17 (d), Registration Act (XVI of 1908,, and is 
admissible in evidence. 

A. lease has to be signed both by the lessor and 
by the lessee. Oonsequently, a rent note signed 
only by the intending lessee is not a lease under 
s 109, T, P. Act, and would not require registra- 
tion under e. 107. It may be a lease under the 
Regis, Act according to the definition in s. 2 (7) of 
that Act. But where a rent note (kabuliyat) ia 
only for a period of six months it does not require 
registration according to s. 17(d), Regis. Act and 
is admissible in evidence even if unregistered, 

[Oage-law refarred to, | 

S.A. from the appellate decree of the 
Court of the Additional District Judge, Ellich- 
pur, dated January 29, 1937. 


Mr. V.K. Rajwade, for the Appellant, 
Mr. R. S. Dabir, for the Respondents, 


Judgment.—The two lower Courts have 
dismissed the plaintiff-appellant’s suit on ° 
the ground that the rent note, dated July 11, 
1922 is inadmissible in evidence for want 
of registration. Plaintiff alleged that de- 
fendant took a houss and kotha from him 
on rent for six months at Ra. 5 per month 
and refused to quit at the expiry of that 
period in spite of service of notice. He 
therefore claimed to be restored to posses- 
sion Of his house and kotha, 

The defendant while admitting execution 
of the rent note pleaded that it was bogus, 


105, 


754 


and subsequently took an extra plea that 
the rent note was inadmissible in evidence 
for want of registration: The lower Couris 
relying on Nasiban v. Muhammad Sayed 
(1) have upheld ihis last plea. The rent 
note is said to require registration under 
8. 107 of the T. P. Act and e. 17 (d) of the 
Regis. Act. This depends on whether it 
amounts to a lease or not, It is executed 
by the lessee only, and isan agreement to 
take the houses on rent, 4. e, it is a 
unilateral document—ea kabulryat. As the 
lease is for six months it did not require 
to be made by a registered instrument 
under g, 107 but could be by oral agreement 
accompanied by delivery of possession, I? 
the kabuliyat is to be looked upon as the 
lease then it of course would have to be 
registered and would require to be executed 
by both lessor and lessee. There is no 
other document executed by the lessor, and 
I do not see how cone should be forced to 
look upon this kabuliyat as a lease invalid 
both for want of registration and for want 
of signature by both parties. It would be in 
compliance with the law to regard the lease 
as made by oral agreement and the ace 
knowledgment of the lease (kabuliyat) to 
be by this document, which then did not 
require registration at all. In Birdichand 
v. Popatlal (2) such a kabuliyat or rent 
note was held not to require registration 
under s. 107 of the T. P. Act not being a 
lease granted by the lessor. This case 
does not appear to have been brought to 
the notice of Bose. J., in deciding Nasiban 
v. Muhammad Sayed L. P, A. No. 17 of 1936, 
In fact it seems to have been assumed in 
that case without discussion that the rent 
note did amount to a lease. As the point was 
not discussed I do not feel pressed by that 
decision, 

Learned Counsel referred me to two Oal- 
cutta cases: Raimont Dassi v. Mathura Mohan 
Dey (3) and Dinanath Kundu v. Janaki 
Nath Roy (4). There was certainly a cone 
flict of authority inthe High Courts as to 
whether a rent note is a lease as defined in 
s. 105 of the T. P. Act. The Allahabad 
High Court [Nand Lal v. Hanuman Das 
(5) | followed by the Madras [Turof Sahib 
v. Hsuf Sahib (6)j and Calcutta [Nilmamud 

(1) A I R 1936 Nag, 174; 164 Ind. Oas. 557; 19 N 
LJ3178;9 RN 41, 

(2) 24 N L R 68, (74); 95 Ind. Oas. 183; AI R 
1928 Nag. 389. 

(3) 33 O 1016; 14 Ind, Cas. 540; AI R 1912 Qal. 


1016; 160 W N 606; 15 O L J 665. 
aaa? 95 C435; 110 Ind. Oas, 368; A I R 1928 Cal, 
2 


` (5) 26 A 368; A WN 1904, 46; 1 A LJ 96, 
(6) 30 M 322; 17M L J 395. | 
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Sarkar v. Boul Das {7)] High Courts in 
earlier cases and by the Bombay [| Ramsingh 
v. Bai Dhanba (8 }, Rangoon LU Tha Nyo 
v. Maung Kyaw Tha (9)], and Patna [Rem- 
krishna Jha v. Jainandan Jha (10)] High 
Courts, held that a lease must be a deed 
signed by the lessor. The opposite view 
was taken by the Madras [Syed Ajam v. 
Anantansrayana (11)] and Oaleutta Roimoni 
Dassi v. Mathura Mohan Dey (3) and 
Dinanath Kundu v. Janaki Nath Roy (4) 
High Oourts in later cases. The conflict 
has now been set at rest by the amendment 
of s. 107 by Amending Act XX of 1929, and 
it is now clear that the first view.(that of 
the Allahabad High Oourt) was correct and 
that a lease has to be signed both by the 
lessor and by the lessee, Coneequently, a 
rent note signed only by the intending lessee 
is not a lease under this Act and would not 
require registration under s. 107, It may 
be a lease under the Regis. Act accords 
ing to the definition in s.2 (7) of that Act. 
Bat in the present case as it is neither from: 
year to year not for any term exceeding one 
year nor reserving a yearly rent it did not 
require registration |s. 17 (d), Regis. Acti. 

I hold therefore that the kabuliyat is 
admissible in evidence. As the appeal was 
decided on thig point only in the lower 
Appellate Court I set aside its judgment 
and decrees and remand the case to that 
Court for a fresh decision, Refund certificate 
to issue. Other costs to abide the result. 

8. Cuse remanded. 


sae l4 OWN 73; 2 Ind. Oas, 994: 100 L J 


(8) 27 Bom. L R 626; 88 Ind, Oas. 648; A I R 1925 
Bom, 512 
A (9) 3 R 373! 90 Ind, Oas. 693; A I R1925 Rang, 
72 


(10) 157 Ind. Oas. 98: A J* R 1935 Pat. 291; 14 
Pat. 872; 16 PL T 451; 1B R715; 8R P90 (E B). 

(11) 35 M 95; 8 Ind. Oas. 668 21M L J 202; 
(1910) M W N 766;8 ML T 437, 


PATNA HIGH COURT 
Letters Patent Appeal No. 10 of 1939 
August 4, 1939 
HARRIES, O. J. AND FAZL Att, J. 
BHIKHARI MAHTO—PLAINTIPp — 
APPELLANT 
versus 
BANSROPAN RAM AND ANOTHER — 
DEFENDANTS— RESPONDENTS 
Debtor and creditor—Money obtained under decree 
between parities, not compromise decree—Subsequent. 
suit to recover that money—Maintainability, 
If money has been obtained as the result ofa 
decree between the parties if such be nota com- 
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promise decree, then a subsequent suit to recover back 
that money cannot succeed. Different considerations 
would however arise if*the parties had compromised 
and the compromise had been induced by the fraud of 
the person who obtained the benefit under the compro- 
mise. In such a case the compromise could be set aside 
as also the decree based upon it. 

A gwed money to B on hand-notes. A made a mort- 
gage in favour of C and C paid B the amount due from 
A out of the consideration. B however brought a 
suit against A on the same hand-notes and obtained 
a decree. A paid the decretal amount and brought a 
suit against Btorecover the amount which he was 
compelled to pay under the decree: 

Held, that the amount could not be recovered in the 


subsequent suit. Marriot v. Hampton (i), follow- 


ed. 
L. P, A. from the dezision of Mr. Justice 
Agarwala, dated January 12, 1939. 


Mr. D. N. Varma, for the Appellant. 

Messrs. Hareshwar Prasad Sinha, A. 
B. N. Sinha and Hartans Kumar, for 
the Respondents (Defendants Nos. 1 and 2 
respectively). 


Harries, GC. J.—This is a Letters 
Patent appeal against a decision of 
Agarwala, J., in second appeal reversing 
the decrees of the Courts below and dismiss- 
ing the plaintifi’s claim, The facts of the 
case can be shortly stated as follows: 
The plaintiff mortgaged cartain lands in 
favour of defendant No. 1 by a mortgage 
dated September 11, 1929. The considera- 
tion for the mortgage was Rs. 500 and a sum 
of Re. 272 out of the sum of Rs, 500 was 
left with defendant No, ito pay off certain 
moneys due from the plaintiff to defendant 
No. 2 on handenotes, The Courts balow 
have found that defendant No. 1 paid the 
money as directed; but unfortunately for 
the plaintiff, defendant No. 2 brought a suit 
against him in the Small Cause Court, for 
what he alleged was due on the hand-notes, 
and recovered by ftneans of a decree of that 
Courtasum of Rs, 316-70. It may beobsarv- 
ed that in the present case defendant No, 2 
tried to argue that his suit in the Small 
Oause Court referred to sums other than 
dues on these particular hand-notes; but 
the Courts below have found that this suit 
related to the very hand-notes which had 
been discharged by the payment made 
by defendant No. 1 at the plaintiff's direc- 
tion to defendant No, 2, The suit, as 
originally framed was brought against 
defendent No. 1 andin the plaint it was 
alleged that he had not paid defendant 
No. 2 as agreed in the mortgage-deed. 
Wafendant No.1 pleaded that he had paid 
defendant No, 2, whereupon the plaintiff 
3btained leave to amend his plaint and add 
lefendant No.2. AsI havestated, both the 
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Courts below have come to the conclusion 
that defendant No. l paid defendant No. 2 
before the latter brought the suit on the hande 
notes, and before Agarwala, J., it was 
admitted that this payment had been 
made and that no point could be made 
against defendant No 1. 

The learned Munsif and the learned 
Subordinate Judge came to the conclu- 
sion that the plaintiff was entitled to 
recover as against defendant No. 2 the 
sum which he had been compelled to pay 
twice over in discharge of the hand-notes. 
Both the Courts however were of opinion 
that the plaintiff had no claim whatszever 
against defendant No. 1 who had paid 
the sum of Rs. 272 to defendant No, 2 as 
directed. In second appgal Agarwala, J., 
held that the plaintiff could not recover in 
this suit as against defendant No.2. He held 
that though the plaintiff had unfortunately 
been compelled by a decree of the Court 
to pay the sum due a second time, yet 
such could not be recovered by agubse- 
quent suit. 

It has been argued before us that 
the plaintiff must be entitled to recover 
what he has paid twice over from defen- 
dant No. 1 or from defendant No, 2. 
With regard to defendant No. 1, it is to be 
observed that the plaintiff has not appealed 
against the decree which wasin favour of 
defendant No.1. Both the Courts below, as 
I have said, dismissed the claim as against 
defendant No. 1, In any event, it is per» 
fectly clear that the plaintiff can have no 
claim whatsoever against defendant No. L, 
because he discharged his obligation and 
paid to defendant No. 2 the sum of Rs. 272 
as he was directed to do by the terms of the 
mortgage-deed, In my View the plaintiff 
cannot recover this sum from defendant 
No, 2. What has happened in this case is 
that plaintiff discharged his debt under the 
haod-notes by the payment of Rs, 272 by 
defendant No. 1 to defendant No. 2. Unfor- 
tunately for the plaintif however defendant 
No. 2 brought a subsequent suit upon these 
very hand:notes and that suit was decreed , 
against the plaintif and the decrees realized 
by execution. What the plaintiff is now 
seeking to do is torecover money back which 
he was compelled to pay as a result of the 
decree which defendant No. 2 obtained 
against him, 

It seams clear that defendant No. 2 
had no justification for the suit which he 
brought, The findings of the lower Courts 
are clear and are tothe effect that defen- 
dant No. 2 had been paid all that was due 
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to him by the plaintif upon tbe hand- 
notes when he brought the suit. However 
that suit succeeded, and defendant No. 2 
obtained a decree against the plaintif, which 
the latter was compelled to satisfy by pay- 
ment, In those circumstances, can the 
plaintiff pow sue to recover what he was 
compelled to pay by suit on the ground 
that the money had been previcusly paid 
to defendant No. 2 and that the latter 
had no right whatsoever to recover the 
money again by the Small Cause Court suit 
which he brought? In my view this case 
is completely covered by the old Hnglish 
case in Marriot v. Hampton (1), (Smith's 
Leading Cases, Edn. 13, Vol. 2, p. 336). 
In that case the defendant had previously 
brought a suit against the plaintiff for 
goods sold, for which the plaintiff had 
actually paid and obtained the defendant's 
Teceipt, Unfortunately for the plaintiff 
he mislaid the receipt, when the defen- 
dant sued him for the price of the goods. 
The plaintiff failed to satisfy the Court 
that he had paid, and the defendant 
obtained a judgment for the eum due 
which was eventually realized. Later the 
plaintiff found the receipt and brought a 
suit to recover the money which he had 
been compelled to pay to the defendant as 
a result of the earlier suit. It was held that 
the plaintiff could not recover this money as 
money had and received, because itwas money 
which had been obtained as the result of 
a litigation culminating in a judgment. 
The case in Marriot v. Hampton (1), has 
been considered cn a number of Occasions 
by their Lordships of the Judicial Oom- 
mittee, and the principle laid down has been 
followed inthis country. In my View the 
facts of the present case cannot be distin- 
guished from those in Marriot v. Hampton 
(i). In the present case defendant No, 2 
was paid his dues cn the hand-note by 
defendant No. 1 on behalf of the plain- 
tif. That was in substance and in fact 
a payment by the plaintiff of what he owed 
under the hand-notes. In spite of that 
payment, defendant No, 2 brought a suit 
against the plaintif, and in that suit he 
obtained a decree under which he recovere 
ed for the seccnd time the amount due under 
the hand-notes. Defendant No. 2 in this 
case did precisely what the defendant did 
in Marriot v. Hampton (1), and it appears 
to me that the plaintiff in this case cannot 
recover for the same reason as the plain- 
tiff failed to recover in Marrictv. Hampton 
(1). This is money which had been paid 
(1) (1797) 7 T R 269; 2 Esp, 546; 4 R R 439. 
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to the defendant under the compulsion 
cf legal process, and ‘as such cannot be 
recovered in a subsequent suit. 

It has been argued hefore us that the 
principle laid down in Marriot v. Hampton 
(1), is only applicable where the defen- 
dant was not guilty of fraud, dishonesty 
or sharp practice. It is said that if there 
is bona fides on the part of the defendant, 
then the money is irrecoverable; but, on 
the other hand, if there is mala fides, 
then tne money is recoverable, Our 
attention has been drawn to the case in 
Ward & Co. v. Wallis (2), where Kennedy, J. 
held that in certain circumstances. money 
obtained under legal compalsion was ree sver- 
able, In thatcase no judgment of the Court 
was pronounced, and the mogey was not 
obtained as a result of the decree. The 
plaintiff had sued the defendant and had 
by mistake given the defendant credit for 
a sum of £75. The defendant realizing 
that this credit had been given to him by 
mistake paid the balance and obtained from 
the plaintiff a receipt for the full amount 
including the sum of £75, for which credit 
had been wrongly given. Subsequently 
the plaintiff realized that this sum of £75 
had not been paid and brought a suit to 
recover that amount. Kennedy, J., held that 
he was entitled to recover on the ground 
that though the defendant had obtained a 
benfit as a result of legal process, yet as 
he had acted dishonestly he could not 
retain such a benefit. It is to be observed 
that in tbat case there was no decreas, but 
rather it was a case which wassettled between 
the parties without a fight on the merits 
of a decree, 

Counsel for the appellant has also cited 
the case in Cadaval v. Collins (3). In 
that case a Spanish Duké was arrested by 
one Collins, an insolvent, for a fictitious 
debt of £10,000 upon a writ which was 
afterwards set aside, The Duke, who was 
ignorant of the English language, in order 
to obtain his release, agreed to pay £500 
and gave bail for the remainder of the 
Bum; and the £500 was accordingly paid, 
An action having been brought by the 
Duke to recover this sum it was held 
that he was entitled to succeed, and the 
Court later discharged the rule for a new 
trial. In delivering judgment, Lord Den- 
man said: 

“It is asserted that the principle of decision in 


(2) (1900) 1 QB 675; 69 LJ Q B 423; 82 L T 261;16 
TLR193 


(3) (1836) 4 A & E 858; 6 N& M324; 2 H& W 54; 
5 LJ (ws) K B171; 43 R R499, 
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Marriot v. Hampton (1), has not been adhered to 
in this case. But that case does not warrant the 
argument drawn from it’ It does not decide that 
money obtained under the compulsion of legal pro- 
cess can never be recovered back, but only that 
after the defence in an action has failed, and 
money has been recovered in the action, it cannot 
be regovered back in another action. This is the 
ground upon which the decision is put by Lord 
Kenyon,” 

The English Law is clearthat if money 
has been obtained as the result of a 
decree between the parties jf such be not 
a compromise decree, then a subsequent 
suit to recover back that money cannot 
succeed. Different considerations would 
arise if, the parties had compromised and 
the compromise had been induced by the 
fraud of the person who obtained the 
benefit undgr the compromise. In such 
a case the compromise could be set aside 
as also the decree based upon it. Such 
was the decision in Raghavachariar v. 
Thiruvenkatasami Iyengar (4). In that case 
it was found that the defendant inveigled 
the plaintiff into a compromise fraudulently, 
‘and accordingly Marriot v. Hampton (1), 
had no application to such a case, In 
the present case there was no compromise, 
but a decree was passed against the plain- 
tiff who apparently put up no defence. 
The money now sought to be recovered is 
money which the plaintiff was compelled 
to Pay as the result of such decree. Such, 
in my view, cannot be recovered in a 
subsequent suit. Agarwala, J. allowed the 
appeal upon these grounds, and in my view 
his decision was right and must be affirmed. 
I would therefore dismies this appeal with 
costs, There will be one set of costs in 
this Letters Patent appeal. 

Fazi Ali, J.—I agree. 


E. e Appeal dismissed, 
(4)17ML J 82. 


ALLAHABAD HIGH COURT 
First Appeals Nos, 82, 109 and 381 of 1933 
November 1, 1939 
RaOHBPAL SINGH AND BagPat, JJ. 
Kunwar SHIAM PARTAP SINGH— 
PLAINTIFE—A PPELLANT 
VETSUS 


Rani BAISNI MADHO KUNWAR anp 


OTHERS— DeFENDANTS— RESPONDENTS, 

Hindu Law — Impartible estate — Succession to 
ancestral estate—Owner of impartible estate, if can 
amalgamate self-acquired estate with impartible 
estate—Movable property or its income, whether can 
form accretion to impartible ancestral property—Son 
governed by Mitakshara Law succeeding to ancestral 
impartible estate under deed executed by his father— 
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If takes absolute estate—Ancestral impartible estate, 
if can be alienated by holder—Will — Essentials for 
validity—Construction—O pinion of attesting witness, 
value of ~Practice—New plea — Question of law on 
construction of document raised for first time in Court 
of last resort, competency. 

Where the impartible estate is ancestral, the 
successor to the estate is designated by survivorship 
and the estate passes by survivorship from one 
line to another according to primogeniture, and 
devolves,not on the member nearest in blood, but 
onthe eldest member of the senior branch of the 
family. 60 Ind. Cas. 534 (1) and 169 Ind, Oas. 744 
(2), followed. [p. 762, col. 1.] 

It isopen to the owner of an impartible estate to 
amalgamate his acquisitions of immovable pro- 
perties with his impartible estate, andthe question 
as to whether or not there was an amalgamation 
would depend on the evidence produced in each case. 
The income of the impartible estate when received 
isthe absolute property of the owner of the imparti- 
ble estate, It does not attach tothe estate as does 
the income of an ordinary ancestral estate attach to 
that estate. It is, however, open to the holder of the 
impartible estate to amalgamate the self-acquired 
estate with his impartible estate. Theintention to do 
so may be either express or implied. Where all that 
the party has been able to establish is that there was 
one set of accounts in which the income used to be 
noted and one set of the estate servants used to make 
collections of the income, no inference on the ques- 
tion of amalgamation can be drawn from this. 169 
Ind Oas. 744 (2) and 138 Ind. Cas, 861(3), referred 
to. (p. 762, col, 2.| 

Movable property cannot form an accretion toan 
ancestral impartible estate. The income even of 
such an estate is not an accretion to the estate. The 
income when received is the absolute property of the 
owner of the impartible estate. It does not attach 
to the estate as does the income of an ordinary 
ancestral estate attach to that estate. 138 Ind. Oas. 
861 (3), relied on. [p. 764, col. 2.] | 

The son of a Hindu governed by the Mitakehara 
Law who succeeds to an ancestral impartible estate 
under a deed executed by his father takes an absolute 
estate in the property which in hishand becomes 
his self-acquired property with the result that on 
his death the property passes as self-acquired property 
into the hands of his heir under the ordinary Hindu 
Law regardless of the rule of lineal primogeniture. 
180 Ind. Cas. 773 (11), relied on. fp. 768, col. 2.) 

A holder of an impartible estate has power to 
alienate the estate, though ancestral, by gift or will, 
unless the power of alienation is excluded by special 
custom or by the nature ofthe tenure. Sartaj Kuari 
v. Deoraj Kuari (7) and Venkata Surya ifahipate 
Rama Krishna Rao v.Court of Wards (8), relied on. 
[p. 768, col. 1.) 

The law has not maderequisite, tothe validity of 
a will, that it should assume any particular form, 
or be couched in language technically appropriate 
to its testamentary character. It is sufficient that 
the instrument, however irregular in formor inarti- 
ficial in expression, discloses the intention of the 
maker respecting the posthumous destination of his 
property ; and if this appear to be the nature of its 
contents, any contrary title or designation which he 
may have given to it will be disregarded, Whyte v. 
Pollock (6, relied on. [p. 767, col. 2.) 

The opinion expressed by one of the attesting wit- 
nesses of the will, in the matter of ,construction, is of 
no importance. It is for the Oourt to decide this 
question by considering all ‘the terms of the docu- 


ment, s[p. 768, col. 1.] P 
Wherea question oflaw is raised for the first time 
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in a Court of last resort upon the construction of a 
document or upon facts either admitted or proved 
beyond controversy, itisnot only competent but 
expedient in the interests of justice to entertain the 
plea, 136 Ind. Cas, 737 (5), relied on. (p. 767, col. 1.) 
F. As, from the decision of the Sub-Judge, 


Mainpuri, dated January 26, 1933. 


Messrs. P. L. Banerji, Govind Das and 
Ram Nama Prasad, for the Appellant. 

Messrs. S. N. Sen, S. K. Dar, Baleshwari 
Prasad, Shiva. Prasad Sinha, N. U. A, 
Siddiqi, B. Malik, L. M. Roy, S. Zamir 
Alam, M. L. Chaturvedi, Ambika Prasad, 
S. N, Sahat,. K. N. Sahai, Triloki Nath 
Madan, Shambhu Prasad and S. N. Katju, 
for the Respondents, 


Rachhpal Singh, J—These are three 
ccnnected appeals arising out of two suits 
instituted in the Court of the Civil Judge of 
Mainpuii, Suit No. 19 of 1931 was inali- 
tuted by one Thakur Sheorakhan Singh and 
Suit No. 26 of 1932 by Rani Baisni Madho 
Kunwar. Sheorakhan Singh, plaintiff of 
Suit No. 19, died during its pendency in the 
Court below and is now represented by the 
present plaintiff Kunwar Shiam Pratap 
Singh, his son. Rani Baisni Madho Kunwar 
died during the pendency cf the present 
appeals in this Court. It is common ground 
between the parties to the present litiga- 
tions that Raja Hukum Tej Pratap Singh 
was the proprietor of Pratabner estate which 
is the subject-matter of these litigations. 
He died on May 17,1925. Soon after his 
death several claimants appeared on the 
Scene. It would appear that the patwari 
made a report to the revenue authorities 
that mutation should be made in the name 
of Raja Maha Vindeshri Pratap Singh under 
the guardianship of Rani Baisni Madho 
Kunwar, and.we find that there were seve- 
ral objectors. One of them was Thakur 
Sheorakhan Singh, a kinsman, as will ap- 
pear from the pedigree attached to the plaint, 
who claimed to be the nearest reversioner 
and asked that mutaticn should be made 
in bis name. Rani Bhawanraj Knnwar, the 
widow of Raja Hukum Tej Pratap Singh, 
, pul fcrth her claim contending that as the 
widow of the deceased Raja she was entitled 
to the possession of the estate. One Bikram 
Singh, another kinsman of the deceased 
Raja asked that mutaticn should be made 
in his name. 

While these proceedings were going on in 
the mutation Court, Rani Bhawanraj Kun- 
war, the widow of Raja Hukum Toj Pratap 
Singh, instituted asuit in the Court of the 
Subordinate Judge of Lucknow on Janv» 
ary 13, 1926 for a declaration that she was 
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entitled to the Partabner estate. The suit 
was aginst Raja Mshs Vindeshri Pratap 
Singh minor under the guardianship of Rani 
Baisni Madho Kunwar. Rani ` Bhawanraj 
Kunwar denied the adoption of Maha Vin- 
deshri by Raja Hukum Tej Pratap Gingh 
and pleaded that she, as the widow of her 
deceased husband, was entitled to the estate, 
In the month of February 1926 the suit was 
transferred tothe file of the Chief Court of 
Oudh. A compromise was arrived at bet- 
ween Rani Bhawanraj Kunwar, the plaintiff, 
and Raja Maha Vindeshri*Pratap under the 
guardianship of Rani Baisni Madho Kunwar 
on October 29, 1926, In this compromise, 
Rani Bhawanraj Kunwar admitted the ad- 
option of Maha Vindeshri by her deceased 
husband. She also admitted hat her hus» 
band bad made a will under which Rani 
Baisi Madho Kunwar had been appointed 
to act as his guardian. On December 11, 
1926, a decree was passed on the basis of 
this compromise. It appears that the Ohief 
Oourt of Oudh made a recommendation to 
the Local Govt. that the estate of Pratabner ` 
should be taken over by tie Oourt of Wards. 
Acting on this recommendation the Court 
of Wards assumed superintendence of the 
person and property of Raja Maha Vindeshri 
Pratap Singh with effect from December 14, 
1926. In pursuance of the decree of the 
Ohief Oourt, the Revenue Court sanctioned 
mutation in favour of the minor Maha 
Vindeshri Pratap Singh by its order, dated 
April 29,1927, and remarked that the first 
two claimants, Rani Bhawanraj Kunwar and 
Maha Vindeshri Pratap Singh, were present 
but Thakur Sheorakhan Singh was absent, 

On February 18, 1931, Raja Maha Vins 
deshri Pratap Singh met his death under 
tragic circumstances to which a reference 
will be made later. When Raja Maha Vin- 
deshri Pratap Singh died, then the Court of 
Wards issued a notification dated Septem- 
ber 24,1931 declaring that the estate would 
be kept under the management of the Court 
of Wards under sa. 48-45 of Act IV of 1912 
so long as it was not determined by the 
Court as to who had been,declared to be the 
owner of the estate and entitled to it. Be- 
fore this notification on August 25, 1931, 
Kunwar Sheorkhan Singh had instituted 
his Suit No. 19 of 1931 in the Court of the 
Subordinate Judge of Mainpuri for a decla- 
ration tothe effect that he was the seniore 
most member of the senior branch of the 
Partabner family and was therefore entitled 
to succeed to the properties of the estate 
which are mentioned in lists A, B, O and D. 
In that case he made seven defendants who 
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are: Rani Baisni Madho Kunwar, defen- 
dant No. 1, Rani Rathorni Narain Kunwar, 
defendant No. 2 Thakur Bikram Singh 
defendant No. 3, Thakur Kalka Singh 
defendant No. 4, Thakur Aparbal Singh 
defendant No. 5, Thakur Desraj Singh 
defendant No. 3 and Lal Ram Singh, defen- 
dant No. 7. He contended that Partabner 
estate wasan impartible Raj-from time 
immemorial and that the rule of primo- 
geniture applied and the estate was always 
held hy asingle heir of the senior member 
of the senior byanch of the family. He 
alleged that he himself was the nearest 


collateral: descendant from the senior 
line Of the senior branch of the 
family of the late Raja Maka Vine 


deshri Pratap Singh, according to the 
family pedfgree, and that on the death of 
Raja Maha Vindeshri Pratap Singh he be- 
came entitled to the estate. He also pleaded 
that the Raj being impartible had always 
been the joint family property of Raja Maha 
Vindeshri Pratap Singh and other members 
of the family who had been enjoying it 
through maintenance grant and that he 
himself was in possession of shares in 
villages Dhakpura, Rehrapur and _ Itaura 
in Mainpuri District which formed part of 
this Raj. It was claimed that certain pros 
perties mentioned in list B, which had been 
acquired by the predecessors of Raja Maha 
Vindeshri Pratap Singh, were acquired with 
the income of the ancestral estate (men- 
ticned in list A) and had therefore become 
part of the estate. As regards the proper- 
ties in list O it was alleged that they had 
been amalgamated with Partabner estate 
and, therefore, had become part and parcel 
of the same impartible estate, that is to 
say, Partabner estate. List D consists of 
movable properties which were stated to 
belong tothe late Raja. 
' The plaintiff of this suit alleged that Rani 
Baisni Madho Kunwer defendant No. 1, 
the grandmother of Raja Maha Vindeshri 
Pratap Singh, and Rani Rathorni Narain 
Kunwar, defendant No. 2, step-grandmother 
of the deceased, had no right of inheritance 
to the estate and were only entitled to 
maintenance. As regards defendants 
Nos. 3,5 and 6, he stated that they 
belonged to the junior line of the 
senior brench of the Partabner family and 
therefore they had no right. As regards de- 
fendant No, 4 Kalka Singh, the plaintiff's 
case was that he belonged toa junior branch 
of the family and as such had no right to 
the Rajin preference to the plaintiff. It 
may be mentioned here that one Madho 


Singh, whose position will appear in the 
pedigree attached to the plaint, was the 
natural fatherof Raja Maha _ Bindeshri 
Pratap Singh. Madho Singh and Kalka 
Singh, defendant No. 4, are brothers. On 
February 18, 1931 Madho Singh murdered 
Raja Maha Vindeshri Partap Singh and 
certain other member of his own family 
and then committed suicide, Plaintifi’s 
cass is that because Madho Singh had 
murdered the deceased Raja Maha 
Vindeshri Pratap Singh and as Kalka Singh 
was his brother and joint with him the 
latter was not entitled to succeed to the 
gaddi, and that as the estate was in posses- 
sion of the Court of Wards the plaintiff 
was entitled to institute a suit only fora 
declaration. 

Rani Baisni Madho Kunwar, defendant 
No. 1, in her defence denied that the 
Partabner estate was an ancient Raj or 
that it was an impartible estate. She 
however admitted that the plaintiff was 
the nearest collateral descendant from the 
senior line of the senior branch ofthe family 
of Raja Maha Vindeshri Pratap Singh 
and that the pedigree given by him along 


-with the plaint was correct. She denied 


that the estate was held by Raja Maha 


. Vindeshri Pratap Singh and other members 


ofhis family as a joint estate or that the 
plaintiff formed a joint Hindu family along 
with ‘the Raj. It was further denied that 
the plaintiff was in possession of any pro- 
perty by way of maintenance grant. Defen- 
dant No. 1 denied that there was any rule 
of succession under which a single heir 
succeeded to the estate to the exclusion of 
other members. She alleged that as Raja 
Maha Vindeshri Pratap Singh had died 
intestate and issueless and as his parents 
had predeceased him she was the sole heir 
entitled to succeed. About the properties 
entered in list B, the defendants No. 1 
pleaded that they were acquired by herself 
or her son with their personal funds and 
that these properties were always treated 
by the late Raja Hukum Tej Pratab Singh 
as her property and that the plaintiff could 
not get any declaration in respect of them. 
As regards the properties mentioned in 
list O it was contended that they were 
acquired by the late Raja Hukum Tej 
Pratap Singh as a reversioner and did not 
form part of the Partabner estate. It was 
also said that the plaintiff was not entitled 
to the movables entered in list D. 

Defendant No. 2 Rani Rathorni Narain 
Kunwar, denied the adoption of Raja Maha 
Vindeshri Pratap Singh and further denied 
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the will said to have been executed by Raja 
Hukum Tej Pratap Singh. The pedigree set 
up by the plaintiff was denied by her. She 
Claimed that she herself and defendant 
No. 1 along with her were the heira of the 
deceased Raja Hukum Tej Pratab Singh as 
his co-widows. Bikram Singh, defendant 
No.3, denied the case of the plaintiff and 
contended that Le himself was the nearest 
reversioner of Maha Vindeshri Pratap Singh. 
Kalka Singh, defendant No, 4, admitted that 
the estate in suit was a Raj and that it was 
impartible. He however contended that it 
was he and not the plaintiff who was the 
Benicr-most member in the  senior-mos} 
branch of the family, He further pleaded 
in defence that the ancestors of the plaintiff 
Sheorakhan Singh had in lieu of-certain 
villages which were granted to them absol- 
utely by Raja renounced all their claim to 
succession to the estate. This defendant 
Kalka Singh also took the plea that he and 
his ancestors had always been joint in estate 
with the Raja of the estate and formed a 
joint Hindu family with him and that on 
that ground ajsohe was entitled to succeed, 
He added that he and his ancestors had 
always been treated by the holder of the 
estate as his co-parceners. Defendant No. 4 
also pleaded that Bairam Singh, one of the 
ancestors of the plaintiff, had not been 
adopted by Anand Singh and that on that 
ground also the plaintiff belonged to a 
branch which, at all events, was junior 
to his branch. Defendants Nos, 5 and 6 
did not contest the suit. Lesl Ram Singh, 
defendant No. 7, admitted that the estate 
was a Raj and was impartible. He further 
admitted that the plaintiff Sheorakhan Singh 
was the senior-most heir from the senior- 
most line and that the rule of primogeniture 
applied, He however pleaded that the pros 
perties mentioned in list C were the proe 
perties of one Kunwar Zor Singh which had 
keen granted to him by the British Govt. 
and did not form part of Partabner Raj, 
This is the history of Suit No. 19 of 1931. 
Rani Baisni Madho Kunwar also insti- 
tuted a suit for a declaration in which the 
-plaintiff of Suit No. 19 and other defendants 
of that suit were made defendants, She 
claimed in her case that after the death of 
Raja Maha Vindeshri Pratab Singh she 
Succeeded to the entire estate under the 
Hindu Law as the mother of the father of 
Mahe Vindeshri Pratap Singh. The defence 
of the plaintiff of Suit No. 19 was the same 
as disclosed in his plaint to which a reference 
has already been made. Similarly, the pleas 
of.other contesting defendants were the 
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same which they had raised in their defence 
in Suit No. 19 and to which we have already 
referred above. The two suits were amalga- 
mated in the trial Court and were disposed 
of by one judgment by the learned Civil 
Judge. The learned Civil Judge dismissed 
the suit filed by the plalntiff of Suit No, 19 
because in his opinion the plaintiff bad 
failed to establish that he belonged to the 
Senior-most branch of the family. In the 
case of Rani Baisni Madho Kunwar he held 
that she was entitled to get a declaration 
in respect of properties in list O and also 
to properties mentioned in list D, and to 
that extent only a declaration was granted 
under a decree passed in her favour. 

The plaintiff of Suit No. 19 has preferred 
an appeal against the dismissal, of his suit 
gnd his appeal is No. 82 of 1933. Rani 
Baisni Madho Kunwar has also preferred 
an appeal in her case and that is Appeal 
No. 109 of 1933. Kunwar Kalka Singh, 
defendant No. 4 of Suit No, 19 of 1931, has 
also preferred an appeal against the deci- 
sion of the Court below which is First Appeal 
No, 381 of 1933. He challenges the findings of 
the Oourt below on some of the minor points 
Involved in the case to whicha reference 
willbe made at a proper stage. He further 
contended that on the evidence produced in 
the case the Court below should have given 
a declaration that he (Kalka Singh, defen- 
dant No. 4) being the eldest member of the 
senior line was entitled to properties about 
which the finding of the Court below was 
that they were governed by the Hindu Law 
of succession. 

We have already pointed out that Rani 
Baisni Madho Kunwar died during the pen- 
dency of these appéals. Two applications 
were made for substitution in First Appeal 
No. 109 of 1933. One was by Kalka Singh, 
defendant No, 4. That application was not 
pressed and was dismissed by us by a sepas 
rate order. The other application was made 
by Rani Rathorni Narain Kunwar and that 
too has been dismissed by us by our sepas 
rate order. First Appeal No. 109 of 1933 
has therefore abated. It may further be 
pointed out that two applications were made 
in First Appeal No. 82 of 1933 in cone 
nection with the death of Rani Baiani Madho 
Kunwar and both were by Kunwar Shiam 
Pratap Singh. One was an innocent appli- 
cation that the name of Rani Baisni Madho 
Kunwar be struck off from the record, and 
we have granted that application. The other 
was that if on the application of Rani 
Rathorni Narain Kunwar in First Appeal 
No, 109 of 1933 her name be brought on 
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the record as an appellant in that appeal, 
hen a note be made in First Appeal No, 82 
of 1933 that as hername was already on 
the record as respondent she might be con- 
sidered to be on the record in her own right 
and as the legal representative of Rani 
Baisni Madho Kunwar, For reasons given 
in our order on that application, we ree 
jected that prayer. So the position of Rani 
Rathorni Narain Kunwar is that she is rese 
pondent in her own right in First Appeal 
No. 82 of 1933. 

_ Now we proceed+to discuss the points in 
issue between the parties. The first ques- 
tion for consideration is whether the 
Partabner estate is an impartible estate 
and is a Raj in which according to the fami- 
ly custom the rule of lineal primogeniture 
prevails. So far as this point is concerned, 
there is an agreement between the plaintiff 
of Suit No. 19 and Kalka Singh, defendant 
No. 4. Both have pleaded that the estate is 
an ancient impartible Raj in which succes- 
Sion is governed by the rule of lineal primo- 


geniture. Rani Baisni Madho Kunwar 
defendant No. 1, Rani Rathorni Narain 
Kunwar, defendant No. 2, and Bikram 


Singh, defendant No. 3, had denied that 
the estate was animpartible Raj or that 
the rule of lineal primogeniture applied. 
The same case had been set up by Rani 
Baisni Madho Kunwar in her own Suit 
No. 26 of 1932. The ‘Manual of Titles’ 
which is a book prepared under the autho» 
rity of the Government gives the history of 
the family. We have before us the 1917 
edition of this book where it is recited that 
the owner of Partabner estate claims to be 
the head of the great Chauhan clan of 
Rajputs which for many centuries had been 
predominant in the district of Etawah, 
Mainpuri and Etab. It appears that in 
1801 Raja Daryao Singh held the estate 
at the cession of the district to the British 
Govt. and was recognized as the Raja of 
this estate. He was succeeded by his son 
Raja Chet Singh. A reference at this stage 
may also be made to Ex. V which is printed 
at pp. 177 and onwards where a history of 
this estate is given. This document was 
prepared in the year 1928 by the Court 
of Wards when it assumed superinten- 
dence over the estate after the death of 
Raja Hukum Tej Pratap Siogh, In tho 
wazib-ulearzes Exs X+2 to X-19 (pp. 215549) 
which were prepared in the year 1872 it is 
recorded that at that time Raja Lokindra 
Singh was the owner of some villages com- 
prising in this estate. He mentioned that 
he was the sole owner and that after 
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his death his eldest son would be 
giddinashin in his place and will be the 
owner of the entire property and that 
gaddinashins would pay maintenance to 
other heirs. This entry in the wazibeulearzes 
is evidence of the fact that Raja Lokiadra 
Singh asserted that the estate was a Raj 
and that the holder was a gaddinashin. A 
good deal of oral evidence was produced in 
the case and whatever defects there may 
be in that evidence as regards other mate 
ters the witnesses on both sides are agreed 
that the estate was an ancient Raj, that it 
was impartible and that the rule of lineal 
primogeniture prevailed. The learned 
Judge has held that the evidence produced 
in the case proves that the estate is an 
ancient Raj and is impartible and we see 
no reason for coming to a different con» 
clusion. 

It may be pointed out that though defend- 
an No, 1 had denied the allegations of the 
plaintiff that the estate was an impartible 
Raj in which succession was governed by 
the rule of lineal primogeniture, we find 
that in Suit No. 11 of 1928 in the Oourt of 
the Additicnal Judge of Etah, she, in her 
statement as a witness, deposed that the 
Partabner estate was a Raj and that this. 
Raj was impartible. This statement is evi- 
dence against defendant No.l and it is to 
be found at p. 405, It may be mentioned 
here that no serious attempt was made by 
any of the contesting defendants to prove 
that the estate, as a matter of fact, was not 
an ancient impartible Raj and no arguments 
were addressed to us to show that the find« 
ing of the learned Civil Judge as regards 
this point was not correct. In Baijnath 
Prasad Singh v. Tej Bali Singh (1) their 
Lordships of the Privy Council laid down 
that the successor to an impartible estate 
which is ancestral property of a joint Hindu 
family governed by the Mitakshara is desig» 
nated by survivorship, subject to the custom: 
of impartibility; the eldest member of the 
senior branch of the family, therefore, 
succeeds in preference to the direct lineal 
senior descendant of the common ancestor . 
if the latter is more remote in degree. A 
Similar question came up for considera- 
tion before this Court in Hargovind Singh 
v. Collector of Etah (2) in which case 


(1) 43 A 228; 60 Ind. Oas. 534;A I R 1921 PO 62; 
48 I A 195; 19A LJ 317; 33 O L J388,40ML J 
387; (1921) M W N 300; 25 OWN 564; 2 P L T 257; 
23 Bom. L R 654; 3 UP L R (P O; 3529MLT 
358 (P O). 

(2) (1937) A L J 610; 169 Iad. Oas. 744; A I R 1937 
All. 377; IL R (1937) A, 292; 1937 A L R 574; 10.R 
A 56. 
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it was held that where the impartible 
estate is ancestral, the successor to the 
‘estate is designated by survivorship and 
that the estate passes by survivorship from 
one line to another according to pri- 
:mogeniture, and devolves, not on the mem- 
ber nearest in blood, but on the eldest 
member of the senior branch of the 
family.. This rule is clearly applicable to 
Partabner estate proper, details of which 
are given in list A attached to the plaint. 
We are, therefore, of opinion that the 
finding of the learned Oivil Judge to the 
effect that the Partabner Raj mentioned 
in list A attached to the plaint is an 
impartible estate in which the rule of 
lineal primogeniture prevails and that the 
-defendants have not been able to make out 
a different case, is correct. 

Properties in list B are described at p. 4 
of the plaint and they consist of the follow- 
ing Items : 1. Chandanpur, Mohal Chab- 
raj Kuer. 2, Chandanpur, Mohal Pitam 
Kuar. 8 One house, situated in Etawah 
city. 4, One bungalow, situated in Etawah 
city. It appears that the two Chandpur 
Mahalis were purchased by Raja Mohkam 
Singh in the year 1886 (see pp. 551 and 
£53). The question which we have to 
‘consider is whether these properties were 
amalgamated by Raja Mohkam Singh or 
by Raja Hukum Tej Pratap Singh with 
their impartible estate. If they were 
incorpcrated with the parent estate, if is 
‘clear that they became part of that estate 
and would goby the rule of lineal pris 
mogeniture to the next holder of the estate. 
‘On the other band, if there was no in- 
corporation or amalgamation, then the 
ordinary rule of Hindu Law would apply 
and these properties would go to the heir 
or heirs of the last holder, according to 
ordinary rule of Hindu Law. The case 
-of both the plaintiff and defendant No. 4 
was that these properties were amalgamated 
with the parent estate. On the other hand, 
Rani Baisni Madho Kunwar had contended 
that there was no amalgamation. In 
Shiba Prasad v. Prayag Kumari Debi (3) 
their Lordships of the Privy Council at 


p. $33* made the following observations : 

“The power to incorporate being a power inherent 
in every Hindu owner applies as well toa custo- 
mary impartible Raj unless it is excluded by statute 
or custom”’. 


(3) (1°82) A LJ 919: 188 Ind. Oas. 861; A I R 1932 PO 
216; 59 I A331; 59 C 1399; Ind. Rul. (1932) PC 263; 63 M 
LJ 196;9 O W NB691; 36 O WN 1048; 56 O L J 92; 36 
L W 266; (1932) M W N 923; 13 P L T 659; 34 Bom. 

LR 1567 (P 0). 
` *Page of (1932) A L J—[ Ed.) 
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It is open tothe owner of an impartible 

estate to amalgamate , his acquisitions of 
immovable properties with his impartible 
estate, and the question as to whether or 
not there was an amalgamation would 
depend on the evidence produced in each 
case. As their Lordships of the Privy 
Council have pointed out in the above 
mentioned case, 
“the income ofthe impartible estate when received 
is the absolute property of the owner of the im- 
partible estate, It doesnot attach tothe estate as 
does the income of the ordinary ancestral estate 
attach to that estate”. ° 

It is, however, open to the holder of the 
impartible estate to amalgamate the 
self-acquired estate with his impartible 
estate. Theintention to do so may be 
either express or implied. The learned 
Civil Judgein the case before us has 
come to the conclusion that there is no 
evidence’on the record to show that the 
holder ever indicated any express or 
implied intention to ‘amalgamate the self- 
acquisitions with the impartible estate, 
The correctness ofthis finding has been 
challenged before us by learned Counsel 
appearing for the plaintiff as weil as 
defendant No. 4. After a consideration 
we are of opinion that the view taken by 
the lower Oourt as regards this point is 
correct. All that the plaintiff and defen- 
dant No. 4 have been able to establish 
is thatthere was one set of accounts in 
which the income usedto be noted and 
one set of the estate servants used to 
make collections of the income. It appears 
tous that no inferenceon the question 
of amalgamation can be drawn from this. 
In Hargovind Singh v. Collector of Etah 
(2) it was held that it was open to the 
holder of an impartible Raj to incorporate 
self-acquired immovable properties in the 
parent estate. Ifaperson comes to Oourt 
with a definite case that there has been an 
amalgamation of the səlf acquisition with 
the parent impartible estate, there musi 
be better evidence to establish the fact. 
Learned Counsel forthe plaintiff-appeallant 
argued that the will executed by Raja 
Hukam Tej Pratap Singh goes to iadicate 
that he had an intention to incorporate 
the self acquisitions with the parent estate. 
We however do not agree with this argu- 
ment. The will of Raja Hukum Tej Pratap 
Singh printed at p. 333 only recites that 
after him his adopted son Maha Vindeshri 
Pratap Singh will be the owner of all the 
movable andimmovable property like him- 
self, It appears to us that no inference about 
amalgamation can be drawn in favour of 
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the plaintiff and defendant No. 4 from 
this sentence, Raja Hukum Tej Pratap 
Singh held both the estates, impartible 
as well as self-acquisition, and under 
the will he devised both these estates 
to hisson. In our opinion, there is no evi» 
dence either express orimplid which could 
help usin deciding this point in favour 
of the plaintiff or defendant No. 4 Raja 
Hukum Tej Pratap Singh held both these 
estates, and therefore it is only natural that 
bis servants should make collections. It 
was for the plamtiffand defendant No. 4 
to establish points which might lead us to 
draw an inference as regards the intention 
of Raja Hukum Tej Pratap Singh to amal- 
gamate the two estates, We agree with the 
Court below in holding that no such case 
has been made out and we therefore hold 
that these prorerties in list B all along re- 
mained separate properties of Raja Hukum 
Tej Pratap Singh and wera never incorpo- 
rated with the Partabner Raj proper which 
is specifed in list A of the plaint. After 
the death of Raja Hukum Tej Pratap Singh, 
Maha Vindeshri Pratap Singh held the 
estate, and in the absence of any evidence 
to the contrary it will be assumed that the 
self-acquisitions made by his predecessors 
remained in his hands as self-acquired pro: 
perties which were not amalgamated with 
the estate. 

Now we come to properties specified in 
Jist C which may be styled as Chakranagar 
block. The learned Civil Judge has held 
that this property was amalgamated by Raja 
Hukum Tej Pratap Singh with the parent 
estate. As regards this property the plaint- 
iff and Kalka Singh, defendant No, 4 are 
agreed that it was amalgamated with the 
parent impartible estate of Partabner. The 
point was howevef not admitted by other 
defendants who contested the suit. We 
have to decide as to whether or not the view 
taken by the learned Civil Judgs is correct. 
The learned Judge has held that Chakranae 
gar block was amalgamated. He bas come 
to this conclusion because he finds that Raja 
Hukum Tej Pratap Singh had made a dece 
laration that he had amalgamated the 
estate with the parent estate and also bes 
cause there was indication of such an inten- 
tion in the will which he executed on May 
16, 1925. We do not agree with the learned 
Civil Judge on these points. The learned 
Civil Judge at first refers to the fact that 
a single set of accouat books was kept for 
both the estates but at another place 
he has rightly pointed out while dealing 
With property in list B that this fact 
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alone does not disclose necessarily an in- 
tention to treat the properties as amalga~ 
mated, Then he refers to the evidence 
of Thakur Tilak Singh (P. W. No. 1) who 
deposed that the estate was amalgamated 
but this evidence by itself proves nothing. 
Then referring to some other oral evidence 
the learned Judge mentioned the statement 
of Dalganjan Singh, a witness examined by 
defendant No. 4, who deposed that at a 
Darbar Raja Hukum Tej Pratap Singh 
made a declaration that he had amalgamat- 
ed the two estates, Dalganjan Singh isa 
worthless witness, and it is impossible to 
place any reliance on his evidence on the 
question of the alleged declaration made 
ata Darbar. The history of the estate 
goes to show that the Court of Wards autho- 
rity had decided, before Raja Hukum 
Tej Pratap Singh got the estate, that he 
would get it, and there could have, in our 
Opinion, been no occasion for the Raja to 
make a declaration of this nature at a 
Darbar, We donot agree with the learned 
Civil Judge in his view that the will of 
Raja Hukum Tej Pratap Singa shows any 
indication on the question of amalgamation 
of the two estates Raja Hukum Tej Pratab 
Singh in the will simply said that Lal Maha 
Vindeshri Pratab Singh shall be the gaddi- 
mashin and owner of his entire movable 
and jmmovable property. This does not 
show any indication on the question of 
amalgamation. 

We may give ashort history relating to 
this block of the property. We will first 
refer to the Manual of Titles. This shows 
at p. 63that one Sakit Deo had three sons, 
Deo Brahm, Sumer Singh and Tilok Chand. 
Deo Brahm became the Raja of a estate 
called Rajaur estate. We may further 
point out that the ruling of this Court in 
Hargovind Singh v. Collector of Etah (2). 
relates tothis Rajaur estate, Sumer Singh 
became the Raja of Partabner, while Tilok 
Chand became the Raja of Ohakarnagar. 
Tke next document to which a reference 
might be made in the District Gazette of 
the United Provinces, Vol. 11, relating to 
Etawah District, published in the yeer 1911, ` 
which shows thatthe Raja of Ohakarnagar 
joined the rebels in the Mutiny of leo? 
and his property was confiscated and tha 
bulk of it was given to Zor Singh, who was 
the uncle of lLckendra Singh, the then 
Raja of‘ Partabner, and from that time one 
wards it appears that there has been a 
close affinity between the two estates, Here 
we may refer to Ex. V, which is printed 
at pp. 177 and onwards in First Appéal 


764 


No. 109 of 1933. This document shows that 
Zor Singh was the uncle and manager of 
the Rajaof Partabner, and from his time 
onwards there seems to be a close connec: 
tion between the two estates, In this docu- 
ment, Ex. V,there is a reference at p. 180 
to aletter of Mr. Hume, the then Oollector 
of the Districtin which it is stated: 

“Zor Singhis the uncle and manager of the Raja 
of Partabner, but I wish itto be distinctly recorded 
that it ison Zor Singh thatthe proprietary right is 
conferred. He can then make his own arrangement 
for uniting the property thus acquired with the 
Raja or not as he thinks fit.” f 

At this page there is a reference to 
another letter of Mr. Lawrence, who was 
Collector in 1874, in which it is mentioned: 

“Zor Singh is rewarded with confiscated properties. 
During his lifetime the interest of the family estate, 
Partabner and his own acquired property were 
treated as one.” 


We find that when Zor Singh died in 
1865, he had only one son alive and that 
was Kunwar Zabar Singh, Zabar Singh got 


the Chakarnagar block which was granted - 


to his father Zor Singh but he was found 
unfit to manage the estate which went 
under the superintendence of the Court of 
Wards. Zabar Singh died on October 22, 
1875,. and the Board of Revenue in their 
letter to Govt. No. 156 of March 18, 1876 
reported : 

A life interest in the property has now edevolved 
in equal shares on his widow known as Thakurani 
Baisni and on Thakurani Sengar, widow of Man- 
bhawan Singh, (another son of Zor Singh) the 
brother of the late Zabar Singh, On the death of these 
ladies the 26 villages comprised in the Ohakarnagar 
estate will be united to the Partabner Raj the pro- 
priestor of which is at present a minor.” 

As a result of this recommendation, the 
Ohskarnagar block first devolved on Thaku- 
rani Sengar, the widow of Manbhawan 
Singh, and on Thakurani Baisni, the widow 
of Zabar Singh. Thakurani Sengar died in 
1880 and Thakurani Baisni became the 
sole proprietress. In Ex. V,it is mentioned 
in para, 10 that Baisni died on July 4, 1912 
and Raja Hukum Tej Pratap Singh at his 
own expense performed her cremation and 
other post mortem ceremonies. It would 
appear that while the estate was being 
managed by the Court of Wards as the 
estate of the two ladies referred to above 
some kind of understanding was arrived 
at that the Chakarnagar block was to be 
united with the Partabner estate on the 
death of the two widows. There was some 
litigation on the death of the last widow 
Thakurani Baisni. Beti Rukmin Kunwar, 
daughter of Zor Singh, came and asserted 
a claim on her own behalf as well as on 
behalf of her grandson Lal Ram Singh. 
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There was however a compromise under 
which five villages and a house at Etawah 
out of the Chakarnagar block were given to 
Beti Rukmin Kunwar and her grandson Lal 
Ram Singh, and the remaining 20 or 21 
villages were released by the Court of 
Wards in 1915 in favour of Raja Hukum 
Tej Pratap Singh. As a result of this 
compromise, it is mentioned in the estate 
notebook that the OChakarnagar estate 
reverted tothe parent estate of Partabner, 
and there was thus some sort of understands 
ing between the Govt. and Raja Hukum 
Tej Pratap Singh that the Chakarnagar block 
should be incorporated with the Partabner 
Raj as, indeed, they were treated as one 
even during the lifetime of Zor Singh as 
would appear from the Igtter of Mr. 
Lawrence quoted above, Raja Hukum Tej 
Pratap Singh was born in 1903 and in 1915 
was a young man of about 20o0r 21 who 
had just emerged out of the control of the 
Court of Wards and presumably was under 
the influenca of the executive authorities 
of Etawah whose wishes were well-known, 
and under these circumstances we shall not 
be far wrong if we were to hold that there 
is indication of the Chakarnagar block 
having been incorporated with the Partabner 
estate. 

As regards list D. This is a list of move- 
able properties in suit. All that we need 
say is that the rule laid down by their 
Lordships of the Privy Court in Shiba 
Prasad v. Prayag Kumari Debt (3) con- 
cludes the matter. At p. 933* their Lord- 
ships, while dealing with similar properties, 
made the following observations : 

“None of these considerations however apply to 
movable property. Such property, their Lordships 
think, cannot form an accretion to an ancestral 
impartible estate. The income even of such an 
estate is not an accretion to the estate. As was said 
by the Board in Rani Jagdamba Kumari v. Wazir 
Narain Singh (4), the income when received isthe 
absolute property of the owner of the impartible 
estate. It does not attach to the estate as does the 
income of an ordinary ancestral estate attach to that 
estate, 

Ths conclusion to which their Lordships have 
come on this part of the case is that while immovable 
property can be incorporated with an impartible 
estate, movable property cannot,” 

Learned Counsel for the plaintiff-appel- 
lant however argues that some of the pro- 
perties in list D are properties which are 
intimately connected with the Raj and 
should therefore go tothe gaddinashin they 


being considered a part of the estate pro» 

(4) 50 I Al; 77 Ind. Oas, 1041; A TI R 1923 P 0 59; 
2 Pat, 319; 44 ML J 503;37 OL J 287; 32 ML T 157; 
4 PLT 319; 25 Bom. L R676; 18 L W 555280 WN 
98; (1923) MW N 460 (P O). 
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perties, In this connection the observations 
of their Lordships of the Privy Council in 
the case just mentioned may be quoted. 
They are to be found at p. 939* and are as 
follows : 

“The only ground urged on his behalf was that 
the v8ry conception of a Raj involved that the Raj 
should carry with it all such furniture, furnishings 
and equipments as were necessary for the support 
of the dignity of the Raja and the gaddi and as 
such were provided for use and the service with 
the palace and theland and buildings connected 
with it. Their Lordships are unable to adopt this 
view. The question is purely one of fact, and there 
is no evidence on the record to support the claim, 
The claim could possibly have been founded on 
custom, but no such custom was alleged or proved. 
Their Lordships think that the Courts in India were 
wrong in awarding any of the furniture, furnishings 
and equipments to the defendant (who it mey be 
mentioned wag the owner of the impartible estate) 
and that they sbould all pass to the plaintiffs.” 


The view taken by the Court below on 
list D therefore is correct and the succes- 
sion thereto will be governed by the ordinary 
ruleg of succession under the Hindu Law, 
After having cleared the ground on certain 
minor points, we propose to discuss the main 
controversial question between the parties, 
and this is whether Thakur Sheorakhan 
Singh, plaintiff of Suit No. 19, was the senior 
member according to the rule of primoge- 
niture or Kalka Singh, defendant No. 4. 
Sheorakhan Singh filed a pedigree alcng 
with his plaint and Kalka Singh, defendant, 
filed another along with his written state- 
ment. A perusal of these pedigrees will 
show that it is common ground between the 
parties that one Raja Sambbar Singh had 
five sons. They were Raja Narain Singh, 
Anand Singh, Mohan Singh, Hindu Singh 
and Ratan Singh. The real dispute between 
the rival claimants is as to whether Anand 
Singh was the second son a8 alleged by the 
plaintif or Hindu Singh was the second 
son as alleged by Kalka Singh. Another 
subsidiary point is whether Bairam Singh 
who admittedly was one of the natural sons 
of Ratan Singh had been adopted by Anand 
Singh, the alleged second son of Raja Sam- 
bhar Singh. 
considered the evidence, both documentary 
and oral, and has come to the conclusion 
that the plaintiff of Suit No. 19 has failed 
to prove that Anand Singh. was the second 
son of Sambhar Singh. He has however 
held that Bairam Singh was adopted by 
Anand Singh. ; 

Having stated the nature of the contro 
versy between the parties, we now proceed 
to consider whether the view taken by the 
jearned Civil Judge is correct. (After dis- 

*Page of (1932) A, L, J.—[H#d.} 
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cussing the entire evidence, their Lordships 
came to the conclusion that tke plaintiff 
had succeeded in proving that he belonged 
to the senior-most branch of Arand Singh, 
and procecded.} Two further pleas may 
now ba considered. The first is a plea of 
the defendant to the effect that the plaintiff 
or his ancestors had renounced their title to 
the estate in lieu of certain villages which 
were given tothem absolutely by the Raja 
of Partabner. The other is that he and his 
father were joint in estate apart from the 
notional jointness, On both these points 
the learned Civil Judge has given findings 
which are against defendant No, 4. 

Taking firat the plea about renunciation, 
we might state that there is no documentary 
evidence on the record to show that there 
was any renunciation. As a matter of fact, 
it is not known which of the plaintiff's 
ancestors were given Dhakpura, Rehrapur 
and Itsura. The oral evidence produced on 
behalf of the defendant on this point cannot 
be relied upon, We have some revenue 
papers which throw some light on 
the matter in question. In the khewat of 
1208 F'asli=1801-02, which is printed at 
p. 229, itis stated that villages Dhakpura, 
Rehrapur and Itaura are under the manages 
ment of Partabner Raj. Assessment ree 
marks at pp. 273, 275 and 277 relate to 
villages Rehrapur, Dhakpura and Mansare 
pur alias Itaura, and they showed that the 
villages in 1872 were held by Dirganj Singh 
and Jagannath Singh, Ohauhans of Dhak- 
pura, who were the relations of the Raja 
and the ancestors of the plaintiff, and from 
this it is argued on behalf of defendant 
No. 4 that these villages which originally 
belonged to Partabner Raj were given to 
the ancestors of the plaintiff in lieu of their 
renouncing all claims to the Raj. But if 
this allegation had been correct, then we 
would have expected some kind of mention 
that they had acquired them absolutely by 
renouncing their title to. the Partabner Raj. 
The plaintifiis ancestors were after all 
members of the family of the Raja and 
would be given some maintenance, It 
might well be, as suggested by the plaintiff, ° 
that they got these villages by way of 
guzara from the Raja, It was then said 
that as against this there is the fact that 
the ancestors of defendant No. 4 had only 
a lease in village Partabner as is evident 
from the document at p. 269. This again 
would be a very slender basis for coming 
to a finding that the plaintiff's ancestors 
renounced their claim to the Raj. Our 
attention was also drawn to documents 
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printed at pp. 517 to 519 where itis said 
that the proprietor of the village in question 
is Raja Lokendra Singh, and the other heirs 
get a maintenance of Re. 1 per day. 

It is pointed out that the plaintiff has 
not tried to prove that he ever got any 
allowance of Re, 1 per day from the Raja 
of Partabner from any village whatsoever ; 
whereas defendant's ancestors were getting 
some sort of allowance. We know that the 
plaintiff and his ancestors were well placed, 
he himself being a Deputy Oollector and 
his grandfather being the manager of the 
Partabner Raj, and they might not there- 
fore have considered it consistent with their 
self-respect to take small monetary allow- 
ance from the Raja. On the plea of jont- 
ness, the above papers and the above 
circumstances were relied upon by the 
defendant on this point as well. Our 
attention was drawn to some entries in 
account books which go to show that defendant 
No. 4 was every now and then given small 
sums of money on account of his school fee 
and for purchase of pencils, etc. Hvidence 
of this type is hardly sufficient to show that 
there was any jointness, It may be that 
defendant No. 4 was a young boy and 
when he was attending school it was but 
natural that he should live in the kothi 
of the Raja, and the mere fact that the Raja, 
who was the head of the estate was every 
now and then giving him small sums of 
money does not go to show that defendant 
or his brother Madho Singh was joint in 
estate with the Raja. The strongest point 
on the question of the plea of jointness 
against defendant No. 4 is the fact that it 
is proved, and it is not disputed by the 
defendant, that a rent suit for ejectment 
was instituted against Madho Singh and 
Kala Singh by Raja Hukum Tej Pratap 
Singh some time about 1925. If the defen: 
dant and his brother Madho Singh had 
been joint it is not conceivable that the 
Raja would have instituted a suit for eject- 
ing members of bis own. A look at the 
statement made by the defendant shows 
that he was aware of this difficulty and that 
‘is why we find that at p. 194 defendant 
No, 4 stated that. “The Raja then said it 
was foolish of Nanak Prasad to sue for the 
ejectment of his joint family members,” In 
our opinion, the view taken by the learned 
Judge of the Court below on both these 
points is correct, and so far as notional 
jointness is concerned the plaintiff as well 
as other members of the family under the 
law, as it stands, will be taken to be joint 
with the Raja. 
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Certain other pleas bad been taken in 
the Oourt below by tha parties, but we may 
state here that they were not urged before 
us, and we have discussed all the points 
which were pressed before us during the 
hearing of this appeal with exception of 
ons matter which we now propose to onsi- 
der. Jn the Oourt below, a very definite 
case was setup by Rani Rathorni Narain 
Kunwar, defendant No. 2, as regards issue 
No. 1 framed in tke ease. She denied that 
Raja Hukum Tej Pratap Singh had execut- 
ed any will at all and she further denied 
the adoption of Raja Maha Vindeshri 
Pratap Singh by Raja Hukum Tej, Pratap 
Singh, As Rani Raisni Madho Kuowar 
had pleaded that Maha Vindeshri Pratap 
Singh had not inherited the properties 
from Raja Hukum Tej Pratap Singh but 
had got them under his will, so it became 
necessary for the Court to frame this issue 
and also besause of the denial of the will 
and adoption by Reni Rathorni Kunwar, 
defendant No. 1, and by Bikram Singh 
defendant No. 3. The case of both the 
plaintiff as well as defendant No, 4 wag 
that Maba Vindeshri Pratap had been 
adopted by Raja Hukum Tej Pratap 
Singh, It suited them both to assert that 
the deed referred to above was not a will 
and that Maha Vindeshri Pratap Singh 
succeeded to the estates by right of inherit- 
ance as an adopted son of Raja Hukum Tej 
Pratap Singh. 

As regards the execution of thse deed, 
which is printed at p. 333, the learned 
Judge has found that it was proved. This 
finding of the learned Judge has bean chal- 
lenged before us by Rani Rathorni Narain 
Kunwar, Learned Counsel appearing for her 
has urged before us that the deed in ques- 
tion is a will and that Raja Maha Vindesbri 
Pratap Singh got the properties in suit 
under this will as a legates and therefore 
the properties became his self-acquired pros 
perties and would go to his heir or heirg 
according to the ordinary Hindu Law of 
succession. He urged that the heir to the 
estate according to that rule would be the 
grandmother of the deceased Raja Maha 
Vindeshri Pratap Singh. On behalf of the 
plaintiff and defendant No. 4, it was urged 
that defendant No. 2 having denied the 
deed could not be allowed to take up 
a new and inconsistent plea in this Oourt, 
On this question we are of opinion that 
as defendant No. 2 is a respondent in 
the case, she is entitled to take any 
plea she likes in order to defeat the case of 
the plaintiff. Defendant No. 1 Rani Baishni 


1949 


Madho Kunwar undoubtedly had raised the 
plea that Maha Vindeshri Pratap Singh did 
not inherit any portion of the property in 
suit from the former Raja but got such pro- 
perties under the will of Raja Hukum Tej 
Pratap Singh and it might wel} have been 
that defendant No. 2 might also in the 
Court below have orally asserted that she 
also took that plea in the alternative. We 
find issue No. 2 as having bsen struck by 
the learned Oivil Judge and it is to the fol- 
lowing effect : 

“Was Raja Hukum Fej Partap Singh competent 
to transfer the properties in suit by means of a 
will? If so, was the will valid and was it acted 
upon?” ° ; 

Their Lordships of the Privy Council in 
M E Moola Sons Ltd, v. Perin R. Burjorjee 
(5), held that where a question of law is 
raised forthe first time in a Court of last 
resort upon the construction of a document 
or upon facts either admitted or proved 
beyond controversy, it is not only compe- 
tent but expedient in the interests of justice 
to entertain the plea, We have therefore 
allowed defendant No, 2 to urge this plea 
before ug, as the question raised is a pure 
question of law. The learned Civil Judge 
on an interpretation of the deed has arrived 
at the conclusion thatitis nota will and 
that Raja Maha Vindeshri Partap Singh 
succeeded to the properties as an adopted 
son and not asa legatee under the will, As 
we have already pointed out the case of 
the plaintiff was—and the same was the 
case of defendant No, 4—that the deed in 
question was not a will as there was no 
testamentary disposition of any properties 
made under it. It was pleaded that the deed 
was executed forthe sole purpose of making 
arrangements as to who should be the 
guardian of minor Raja during his minority. 
The decision of the question depends upon 
the interpretation to be placed on the docu- 
ment, The Succession Act (Act XXXIX, of 
1925) s. 2, cl. (h) defines will. It says that 

“will means the legal declaration of the intention of 
a testator with respect to his property which he desires 
to be carried into effect after his death,” 

This detinition seems to have been taken 
from Jarman cn Wills, Edn. 6, Vol 1, p. 27, 
where the learned author says: 

“A will is an instrument by which a person makes a 
disposition of his property to take effect after his 
decease and which isin its own nature ambulatory 
and revocable during his life.” 

At p. 33 the learned author says that 
“the law has not made requisite, to the validity of 


(5) (1932) A L J 706; 136 Ind. Oas. 737; A I R 1932 
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a will, thatit should assume any particular form, or 
be couched in language technically appropriate to its 
testamentary character. It is sufficient that the 
instrument, however irregular in form or inartificial 
in expression, discloses the intention of the maker 
respecting the posthumous destination of his property; 
and if thia appear to be the nature of its contents, any 
contrary title or designation which he may have 
given toit will be disregarded.” 


This principle was quoted with approval 
by the House of Lords in a case reported in 
Whyte v. Pollock (6), Bearing in mind these 
observations we proceed to construe the 
will which is before us. The document is. 
printed at vo. 333. It is a very short docu- 
ment, We have looked at the original and 
we regret that we find ourselves unable to 
agree with the interpretation placed by 
the learned Judge of tha Oourt below on 
this document. It appears that it was argued 
before the learned Judge and he has ace 
cepted the contention that the first portion 
of the deed which relates that Maha Vinde- 
shri Pratap Singh shall be the owner and 
gaddinashin is only descriptive and the 
second portion only which relates to the 
appointment of Rani Baisni “Madho Kunwar: 
a3 guardian is the operative part of it. The 
testator at first recites that he has been ill 
and is growing worse and that life is uncer» 
tain. All this is, in our opinion, merely: 
descriptive. Then he savs: 

“After my death Vindeshri Partap Singh...... shall 
be the owner of my entire movable and immovable 
property and he shall have all the powers like me 
after my death.” 

According to our interpretation, this 
means a clear testamentary disposition of 
the property. After making this provision 
the testator goes on to say that as his adopt- 
ed son is a minor so his mother Rani Baisni 
Madho Kunwar is to act as his guardian 
during his minority and to manage his entire 
estate. In the concluding portion of the 
deed the testator gays: “I have therefore. 
executed this will..,” It appears to us 
that atthe time when the testator executed 
this deed, he had three objects in view 
before him. A few hours before the deed 
in question was executed he had adopted 
a minor boy and be desired to make it a 
matter of record in crder to avoid any 
future dispute about the adoption. In our 
opinion another object which he had in 
view was as to who was to succeed to the 
estate after his death and what his powers 
were to be and he makes clear provisions 
in the deed that after his death his adopt- 
ed son Maha Vinudeshri Pratap Singh 
shall bethe gaddinashin and the owner 
of his entire estate with powers like hime. 


(6) (1882) 7 A O 400; 47 LT 356; 47 J P 340, 
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self. The third object was to make arranges 
‘ments as to how the estate was to be 
managed after his death during the 
minority of the owner and therefore he 
records his wish that Rani Baisni Madho 
Kunwar, his mother, would manage -the 
estate. We may also point out that the ex» 
pression that life is uncertain is generally, 
so farss this country is concerned, to be 
found in cases where people make wills. 
The learned Judge of the Court below 
has referred to the opinion expressed by 
one Rao Narsing Rao, one of the attest- 
ing witnesses of the will, but we think 
that the opinion of the witnesses in 
the matier of construction is of no import- 
‘ance. It is for the Court to decide this quese 
tion by considering all the terms of the 
document, We therefore hold that the 
‘document is willand that Maha Vindeseri 
Pratap Singh succeeded to the estate under 
the terms of this will and not necessarily 
a8 the adopted son of the deceased Raja. 

We have found that Raja Hukum Tej 
Pratap Singh was the owner of animpartible 
estate, and itis well settled that a holder 
of an impartible estate has power to alienate 
the estute, though ancestral, by gift or will, 
unless the power of alienation is excluded by 
‘special custom or by the nature of the 
tenure. On this point we may refer tothe 
ruling of their Lordships of the Privy 
Oouncil in Sartaj Kuari v. Deoraj Kuari 
(7). At p. 288 their Lordships expressed 
the following opinion: 

“If, as their Lordships are of opinion, the eldest 
‘son, where the Mitakshara Law prevails and there 
is the custom of primogeniture, does not become a 
-‘co-sharer with his father in the estate, theinalien- 
ability of the estate depends upon custom which 
must be proved, or,it may be in some eases, upon 
the nature of the tenure.” 

In Venkata Surya Mahipatt Rama 
Krishna Rao v. Court of Wards (8), their 
Lordships held that a zamindari in that 
Presidency 

“by custom descending to a single heir by pri- 
mogeniture, and impartible is not inalienable in 
virtue only of its impartiblility, in the absenceof 
proof of a custom having the force of law, or of 
some tenure attaching to the zamindarz rendering 
it inalienable.” , , 

They referred to the case in Sartaj Kuari 
v. Deoraj Kuari (7), in this suit. In 
Lal Ram Singh v. Deputy Commissioner 
of Partabgarh (9), their Lordships laid down 


(7) 10 A 272 (288); 15 I A151; 5 Sar. 139 (PO). 
(8) 22 M 383; 26 I A 83; 9 M L J Sup. 1;.7 Sar, 481 
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that under a will executed by the holder of 
an impartible estate ip favour of one of his 
sons the legatee (the son) took the estate absos 
lutely and that the estate was asalf-acquired 
property. This case is an authority for the 
propesition that under the will of Raja 
Hukum Tej Pratap Singh dated May 16, 
1925 his adopted son Maha Vindeshri Pratap 
Singh took the estate in suit as an absolute 
property and in his hand it became his salf- 
acquired property. In Perumal Sethurayar 
v. Subbalakehmi Nachiar (10), a Bench of 
learned Judges of that High. Court had 
to consider the nature of the estate which 
the son of the holder of an imparitable 
joint ancestral estate got under a will 
executed in his favour by his father. In 
that case the learned Judges held that 
an impartible estate goes by survivor- 
ship to the other members of the family only 
if at the time the succession opens it is held 
as the property of the joint family, the 
other members having no right of enjoy- 
ment nor the right of interdicting alinas 
tion but a right of maintenance limited 
only tothe son of the zamindar and waiting 
for the chance of succession on the basig 
of joint family. It was further held that 
the impartible estate will not go by survis 
vorsbip to another male member if at the 
time when the succession ‘opens it is not 
held as joint property even in the sense 
described above but ‘is held only as the 
Separate property of the propositus. 

This case went in appeal before their 
Lordships of the Privy Council and their 
judgment is reported in Perumal Sethurayar 
vV. Subba Lakshmi Nachiar (11), and the 
decision of the Madras High Court was 
approved and affirmed. Their Lordships 
laid down that the son of a Hindu govern: 
ed by the Mitakshara-Law who succeeds: 
to an ancestral impartible estate under a 
deed executed by his father takes an 
absolute estate in the property which ip 
his hand becomes his gelfsacquired pro- 
perty with the result that on his death the. 
property passes as self-acquired proparty 
jato the hands of his heir under the ordi- 
nary Hindu Law regardless of the rule of 
lineal primogeniture. In this Madras case 
the property on the death of the son im 
whose favour the will was executed went 

(10) 71 M L J 1; 168 Ind. Cas, 753; AIR 1936 Mad 
721; 44 L W 168;9 RM 638. 

(11) 66 I A 133; 160 Ind. Cag, 773; A IR 1939PO 
95; I LR (4939) Mad. 443; IL R (1939) Kar. 192; 
(1939 OW N 375; 11 RPO 197; 5 B R 530; 1939 Q 
L R 225; 49 L W 621; 4 CWN 594; (19389) 1M L J 


812; 44 Bom, L R 718; (1939M W N 576:69 GI, 
519 (P 0). peg ' : 
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' to his widow in preference to the half 
brother who would. have been entitled if 
the rulé of lineal primogeniture had been 
applicable. This case settles the law go 
far it is applicable to the facts of the 
present case. Having regard to this ruling 
_ laid’ down by their Lordships it must be 
held that the estate, namely properties in 
lists A and C, which have been held by 
us to be portions of an impartible estate, 
devolved on Maha, Vindeshri Pratap Singh 
as his self-acquired property and after 
his death woule goto his own grand- 
mother under the Hindu Law, namely to 
Rani Baisni Madho Kunwar. The prce 
perties in lists B and D have been held 
by us tobe not portions of an imparti- 
ble estate, and they naturally go to 
Rani Baisni Madho Kunwar. The imparti- 
ble estate would not go to tha plaintiff 
of Suit No. 19 even though we have held 
him to be the senior-most member of 
the senior branch, nor could they go to 
defendant No. 4 even if he had established 
his case of seniority. 

We may at this stage summarize the 
position of the parties as a result of the 
decisions given by us on various issues. 
We have held that the Properties in lists 
A and O are impartible properties being 
Partabner Raj, and that properties in lists 
B and D are not porticns of Partabner Raj 
proper, that Shiam Pratap Singh is a descend- 
ant of Bairam Singh, that Bairam Singh was 
adopted by Anand Singh, that Anand Singh 
was the second son of Raja Sambhar Singh, 
that the piaintifi's ancestors did not re- 
nounce their claim to the Raj, that defen- 
dant No. 4 was not more joint with the Raj 
than the plaintiff (in other words both of them 
were notionally joint) that Kalka Singh 
is a descendant óf Hindu Singh, the fourth 
son of Raja Sambhar Singh, that Raja 
Hukum Tej Pratap Singh executed a will 
in favour of Raja Maha Vindeshri Pratap 
Singh in respect of his əntire movable 
and immovable properties and that the 
same therefore became his self-acquired 
property with the result that the properties 
on his death would not be governed by the 
rule of primogeniture but by the ordinary 
Hindu Law and that the heir to Raja Maha 
Vindeshri Partap Singh therefore was Rani 
Baisni Madho Kunwar, The plaintiff would 
have been entitled to succeed qua properties 
of lists A and O if we had held that the 
properties in the hands of Raja Maha 
Vindeshri Pratap Singh were not his self- 
acquired properties. The difficulty in the 
way of the plaintiff however is that we have 
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come to the conclusion that the properties 
in the hands of Raja Maha Vindeshri Partap 
Singh became his self acquired properties 
and that his heir after his death was Rani 
Baisni Madho Kunwari, defendant No, 1. 
Tke plaintiff's suit was therefore properly 
dismissed by the Court below, though on 
grounds which do not meet with our 
approval and we also dismiss the appeal. 
Rani Rathorni Narain Kunwar will get her 
costs of both Courts from the Plaintiff-ape 
pellant, because it is really on a plea 
advanced by learned Counsel on her behalf 
that we dismissed the plaintiff's suit. The 
other parties to the suit will bear their own 
costs. Oross-objections have been filed by 
Bikram Singh, defendant N z% 3, but they 
are governed by the decision given on the 
Various issues in the case, The crosg objec- 
tions are also dismissed with costs. 

The dispute in the two suits and the 
three appeals before us related to the suc- 
cession of the plaint properties after the 
death of Raja Maha  Bindeshri Partap 
Singh, and the Court below as well as 
ourselyes were asked to declare the rightful 
claimant after his death. We have found 
that Rani Baisni Madho Kunwar was the 
rightful claimant. As Rani Baisni Madho 
Kunwar died during the pendency of the 
appeals in this Court, it was suggested to 
us that we should now declare as to who 
amongst the contending parties is the 
Person entitled to the properties, or, if 
necessary, we should remit certain issues on 
the point. We are clearly of the opinion 
that the materials on the record are not 
eufficient for us to decide this Point, and we 
think it will not be fair to the parties, 
without knowing exactly their cases by 
reason Of this fresh cause of action having 
arisen, to remit any issues, It may also be 
that somebody else might come forward to 
lay a claim to ths properties, and we with 
regret have come to the conclusion that the 
matter will have to be left for decision in 
a fresh suit. 


Sa Order accordingly. 
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Oriminal Revision No. 6 of 1940 
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. BARTLEY anD Longs, JJ. 
Sk. ALLA RAKHA — PETITIONER 
versus ` i 
LIAKAT HOSSAIN—Oppositre PARTY 


Penal Code (Act XLV of 1880), s. 403—Applica- 
bility to partners, 
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The words of s. 405, I. P, U. are large enough to 
include the case of a partner, if it be proved that he 
was in factentrusted with the partnership property 

‘or with dominion over it and has dishonestly mis- 
appropriated it, or converted itto hig own use. 
145 Ind. Cas. 416 (1), explained. Queen v. Okhoy 
Coomar Shaw (2), relied on. 


Mr. Sudhansu Sekhar Mukherji, for the 
Petitioner. 

Mr. Jitendra Nath Ghosh for Mr. Share 
fuddin Ahmed, for the Opposite Party. 

Mr. Debendra Narain Bhuttacharjt, 
Deputy Legal Remembrancer, for the 
Orown. l 


Bartley, J.—This rule wae issued upon 
the District Magistrate of Howrah and upon 
the opposite party to show cause why an order 
of discharge under s. 253, Criminal P, O, 
made by the Bench of Honorary Magistrate 
should not be set aside. The only facts 
stated in the judgment cf the Bench are 
that the accuced Liakat Hossain was a part- 
ner in 2 fish business and that as it bas been 
held in clear terms in a certain judgment of 
this Court that ss. 403 to 409, I, P.O. which 
deal with criminal misappropriation and 
criminal breach of trust are not intended 
to apply to partners, no charge could be 
framed against the aecusedin the case. It 
may be added in explanation of the above 
judgment that the original complaint by 
the petitioner alleged that the accused was 
his partner in business and had misappro- 
priated Rs. 450 of partnership money. It is 
perfectly clear that the Bench has entirely 
misconstrued the scope of the decision to 
which they referred as an authority for 
_ refusing to frame any charge whatever with- 

out even an attempt to discuss the evidence 
produced in support of the prosecution case, 
The ruling referred to, which is the case in 
Bhupendra Nath v. Giridhari Lal (1), is 
no authority for the proposition that in 
no circumstances can there be a criminal 
liability under ss. 403 to 409, I. P. O. 
in paitnership cases. On the contrary, 
‘it was held by the learned Judges that 
the words ofs. 405 are large enough to 
include the case of a partner, if it be 
proved that he wasin fact entrusted with 
the partnership property or with dOminion 
over it and has dishonestly misappropriat- 
ed it, or converted it to his own use. ‘This 
was the view of law adopted in a previous 
Full Bench case, Queen v. Okhoy Coomar 
Shaw (2), and the learned Judges in the 


(1) 370 W N 982; 145 Ind. Cas, 416; A I R 1933 
Cal. 5&2; (1933) Or. Cas. 953; 34 Cr. LJ 958; 60 O 
1316; 6 R O 106, 

(2) 13 Beng. L R 307: 21 W R59.(F B). 


PANNA LAL Y. RAM BIOHHPAL (LAH.) 


189 IO 


case referred to by the Bench remarked that 
they had doubt that thjs decision is correct 
so farasit goes. The judgment then goes 
onto point out that in the present case 
there was no entrustment or dominion, 
and, of course, in such a case there 
could certainly be no complaint of criminal 
breach of trust. 

The learned Honorary Magistrates have 
erroneously - interpreted this decision as 
an authority for the broad proposition 
that ss. 403 to 409, I. P. O., are not 
intended to apply to pariners, a construc- 
tion which certainly cannot be placed 
upon the judgment. In the result this 
rule must be made absolute. The order of 
the learned Magistrate discharging the 
accused must be set aside and the case 
remanded to be dealt within accordance 
with law. It is desirable that the case 
should be heard by some other Magistrate 
or Bench. 

Lodge, J.—I agree. 

D. Rule made absolute. 





LAHORE HIGH COURT 

Second Appeal No. 363 of 1939 
October 23, 1939 
Barns, J. l 
PANNA LAL AND OTHERS— DEFENDANTS— 
APPELLANTS 
VETSUS 

RAM RICHHPAL AND OTHERS— 

PLAINTIFFS— RESPONDENTS 

Hindu Law—Partition—Agreement to refer parti- 
tion dispute to arbitration, held, not unambiguous 
expression of intention to separate so as to effect 
severance—kes judicata—Manager of one branch 
representing interest of member of branch—Decision 
in suit if binds that member—Accounts—Suit for— 
Relief, when granted—Clatm for rendition of accounts 
held, could be granted. 

Where an agreement to refer a dispute to arbitra- 
tion only statesthat disputes had arisen between the 
parties about the partition of family property and 
dissolution of the joint business andan arbitrator is 
appointed to settle the dispute but he is not definitely 
required to effect a partition, the agreement is 
not such a clear and unambiguous expression of in- 
tention to separate as could effect a severance of the 
joint status, 7 Ind.Oas. 648 (1) and 87 Ind. Oas. 333 
(2), relied on. ; 

Where amanager of one branch of joint Hindu 
family represents the interests of a member of thaw 
branch in respect of the matters raised in the suit, 
the decision inthat suit would bind that member ap 
well. 101 Ind. Oas. 44 (3), relied on. 

A righttoclaima statement of accounts is am 
unususl form of relief only granted in certain 
specific cases andis only to beclaimed when the 
relationship betweenthe parties is such that thi» 
is the only relief which will enable the claimant tc 
satisfactorily assert his rights. Jowahar Singh v 
Haria Mal (4), relied on, 
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Held, thatin the circumstances of the case the 
claim for rendition of ,accounts could be granted. 
144 Ind. Cas. 505 (5), relied on. 

8. A. from the order of the Additional 
District Judge, Delhi, dated March 7, 1939. 


Ms. Mehr Chand Mahajan. for the Appel- 
ants. 

Messrs. Bishen Narain and Bishember 
Dayal, for the Respondents. 


Judgment.—This is a second appeal 
arising out of a suit for recovery of rent 
in respect of assite situated in Delhi 
City. The site belonged originally to 
certain persons from whom if was pur- 
chased by the plaintifis’ ancestor. It is 
alleged that Umed Singh, an ancestor of 
the defendants, took the site on lease from 
the original owners by a deed dated 
June 12, 1882. According toa the terms of 
thea lease the lessees were liable to pay 
rent at the rate of Rs. 10 per month, but if 
the lessees were to sub-let and recover more 
than Rs, 60 per month, they were also liable 
to pay ith of the excess to the lessore, 
The plaintif alleged that the defendants 
had failed to pay rent according to the terms 
of this lease and sued to recover a sum 
of Rs. 230 as rent for the period from 
June 18, 1931 to April 26, 1933. They also 
claimed rendition of accounts, alleging that 
the defendants were realizing more than 
Ras. 60 per month from their sub-tenants 
and that they were entitled to claim th of 
the excess. The defendants denied the 
plaintiffs’ claim ‘and asserted themselves to 
be permanent tenants. The trial Court 
«decreed the claim for Rs. 230 as rent, but 
held that the plaintiffs were not entitled to 
sue for rendition of accounts. The learned 
Additional District Judge, however, held on 
appeal that they were entitled to the latter 
welief also and therefore remanded the case 
Kor accounts being taken and a decree 
weing passed in favour of the plaintifis for 
mcb amountas they may be found to be 
titled to. From this decision, the present 
yppeal has been preferred on behalf of the 
gefendants. The main points argued oa 
sehalf of the appellants were: (1) the lease 
sxecuted by Umed Singh was not binding 
m the appellants, as there had been a 
neverance of the joint family and Umed 
jingh was therefore not competent to execute 
he lease as manager of the family; (2) that 
he decisions in the previous suits institute 

d by the plaintifs do not operate as res 
udicata as held by the learned Additional 
istrict Judge; (3) that the learned Additional 
Jistrict Judge has erred in law in holding 
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that a suit for accounts was competent in 
the circumstances of the case, As regards 
the first point the following pedigree-table 
will show the relationship of the parties 


_ concerned: 
HAR GOPAL 
| 
| i 
Umed Singh olias Tota Ram 
Modamal 
Pearey Mal 
| 
| | 
Panna Lal, Mutsaddi Lal, 
defendant No.l defendant No. 2. 
l 
| 
Naraindas Shanker Das 
| 
Ramji Dasg | l 
Nanak Chand Durga Pershad. 
GaneshiLal, (D. W. No. 6.) 
defendant 


No. ò, 

It is alleged on behalf of the appele 
lants that the members of the family had 
decided to separate and the quvestion of 
partition was referred to arbitration by a 
written agreement dated September 16, 
1880. The lease relied on by the plaintiffs’ 
wag admittedly executed on January 12, 
188%. It is therefore contended on behalf 
of the appellants that Umed Singh 
was no longer the karta of the family 
on January 12, 1882 and the lease 
executed by him does not bind the other 
members of the family. On the other haad, 
it is contended on behalf of the respondents 
that the agreement of reference to arbit- 
ration dated September 16, 1380 does not 
express any Clear and unequivocal inten- 
tion to separate, that asa matter of fact 
it was never acted upon, and the intention 
to separate, if any, was abandoned, that a 
fresh reference to arbitration as regards the 
Partition of the joint property was made on 
March 19, 1882 and till then the family 
remained joint, After carefully considering 
the two agreements to refer to arbitration 
in the light of the circumstances of tne 
ease, the contentions of the learned 
Oounsel for the respondents appear to me 
to be correct. The agreement dated Sep- 
tember 16,1880 only stated that disputes 
had arisen between the parties about the 
Partition of family property and dissolution 
of the joint business and an arbitrator 
was appointed to settle the dispute. The 
arbitrator was not definitely required to 
effect a partition and the possibility of a 
settlement in some other manner does not 
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appear to be clearly excluded by the terms 
of the agreement. In the circumstances I 
donot think the agreement was such 2 
clear and unambiguous expression of 
intention to separate as could effect a sever- 
ance of the joint status. I further find 
that the dccument was not even completed, 
There are some blanks left in it which were 
meant to be filled up, but were never filled 
up and it was not even signed by one of 
the co-parceners, for whose signature a blank 
space was left. The arbitrator gave no 
award and no partition took place at the time. 
On March 19, 1852 a fresh agreement of 
reference to arbitration with regard to the 
same matter was drawn up and the 
terms thereof indicate that the family etill 
continued to be joint till then, The agree- 
ment, unlike the previous one definitely 
requires the arbitratcr to carry out the 
partition. - In view of all these facts, I hold 
that there was no severance of the joint 
status of the family till March 19, 1882, 
and tke lease executed by Umed Singh on 
January 12, 1852 was therefore binding on 
the appel ants. The above View receives 
support from Kedar Nath v. Ratan Singh 
(1), wherein a member of a joint Hindu 
family had filed a plaint claiming parti- 
tion but bad withdrawn it afterwards. 
In the circumstances it was held by their 
Lordships of the Privy Council that no 
severance of the joint status was effected 
and thisview was again affirmed by them 
in Palani Ammal v. Muthu Venkatachala 
(2) at p. 258. l 

As regards the second point raised on 
behalf of tbe appellants, it may be men- 
tioned that the plaintiff had instituted two 
suits on the basis of this very lease in 1914 
and 1920, but the defendants had not raised 
the above defence, viz,, that Umed Singh 
was not competent to execute the lease on 
behalf of the other members cf the family, 
in these suits. This was a defence, which 
might and ought to have been raised in the 
previous suits and in the circumstances 
Expl. 4 to s.11, Oivil P. C. would seem 
_ to bar the plea in the present case. It was 
urged that the suit of 1914 was eventually 
decided in favour of the appellants and 
hence they had no opportunity of appealing 


(1) 32 A415; 7 Ind. Cas, 64¢; 37 I A 161:13 00 
3329:14 0 W N 985; (1910) MW N 3114,;8 MLT 
193; 120 L J 225; 12 Bom. L R656; 20ML J 900 
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' (3 48 M 254 (258); 87 Ind. Cas. 333; A IR 1925P 0 
49; 52 I A 83:48M LJ&3; 6 PI T 133; 21 L W 439; 
(1925) M W N.-330; 3 Pat. LR 126; 27 Bom. L R 735; 
290 W N 846;23A LJ 746; L R6A (P 0)143 
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from the finding as regards the binding 
nature of the Jease given in the course of the 
judgment of the High Court, But it was 
stated in that judgment that 

“so far as plot A is concerned (and this is the site 
with which we are concerned in the present suit) 
the correctness of the decision regarding thesperiod 
of the lease and the nature of ths occupation has not 
been questioned: see Ex. P/5.” 

This is clear evidence of an admission on 
behalf of the appellant and in the absence 
of any reasonable explanation as to why it 
should have been made erroneously, I do 
not see why it should not now be held to 
be binding on the appellante. A similar 
admission seems to have been made before 
the District Judge in the second suit of the 
year 1920 (see Ex. P/i5) and that suit was 
decreed, There was no further appeal and 
the decision became final. I do not see why 
thedecision in that suit should not operate 
as res judicata as held by the Courts below. 
It was urged that although Ganeshi Lal 
appellant was a party to the previous suits 
the appellant Mutsaddi Lal was not a party 
and he is therefore not bound by the deci 
sions in the previous suits. There is, I think, 
no force whatever in this contention, In 
the first place, Mutsaddi Lal being a grands 
son of Umed Singh and there being no 
allegation of bis separation from his grand- 
father the lease executed by Umed Singh 
must be held to be binding on him in any 
case. Secondly, as the learned Judge of 
the trial Court has pointed out by reference 
to the evidence on the record Panna Lal, 
the elder brother of Mutsaddi Lal, was 
impleaded in the previous suits and he 
being the Manager of his branch of the 
family represented him in these suits, [It 
is true that the suits were against the firm 
Panna Lal Ganeshi Lal, but the evidence 
leaves no doubt that Panna Lal did repre- 
sent the interests of Mutsaddi Lal as well 
in respect of the matters raised in those 
suits. Inthe circumstances the decision in 
the previous suits would bind Mutsaddi Lal 
as well: cf. Lingangowda v. Basangowda (3). 

The last point which requires considera- 
tion is whether the plaintiffs were entitled 
to ask for rendition of accounts. The learn- 
ed Counsel for the appellants contends that 
there was no duty cast on the appellants to 
render any accounts to the plaintifis and 
they should have sued for a specific amount 
as they did in the previous suits. On be- 


(3) 51 B 450; 101 Ind Cas. 44; AI R 1927P 0 56; 
541 A199: 52M L J 472; 25 A LJ 319;4 OW M 
424: (1927) M W N 352; 31 O W N 570; 29 Bom. LR 
ae L W 789; 45 O L J 501; 8P LT 46% 
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half of the respondents, on the other hand, 
it was urged that this duty was impliedly 
cast on them by their agreement to share 
in the rent in excess of Rs. 60 in certain 
proportion. Itis true that the lease does 
not contain any specific provision for ren- 
dition of accounts and it is merely stated 
therein that the lessors will be entitled to 
claim one-fourth of the excess over Rs. 60 
per mensem and that the lessses will also 
execute a leaso with respect to the same. 
But I do not think the latter provision 
necessarily excludes a relief for accounts 
such as is claimed by the plaintiffs. As 
pointed .out in Jowahar Singh v. Haria Mal 
(4) aright to claim a statement of accounts 
is an unusual form of relief only granted 
in certain specific cases and is only to be 
claimed when the relationship between the 
parties is such that this is the only relief 
which will enable the claimant to satis- 
factorily assert his rights. In my opinion, 
the present case will fall within this cate- 
gory. The circumstances which would 
entitle the plaintiffs to claim a share of the 
excess rent and the amount thereof are facts 
peculiarly within the knowledge of the 
defendants and it would be very difficult 
for the plaintifs to ascertain the exact 
amount which they could claim without the 
assistance of the defendants. It was argued 
for ths appellants that the plaintiffs could 
inquire from the tenants, but the tanants 
are under no obligation to disclose the 
accounts to the plaintiffs. The mere fact 
that the plaintiffs sued for specific sums on 
two previous occasions would not necessarily 
show that they are not entitled to claim 
this relief. Itis explained on behalf of the 
plaintifis that previously there were few 
tenants and they were able to make inqui- 
ries. Butnow thefe are many; that there 
are also frequent changes of tenancies and 
it is not possible for them to ascertain the 
terms thereof from the tenants. On the 
other hand, it is perfectly easy for the 
defendants to render an account of the rent 
realized. 


The facts of this case seem to be ofa 
nature similar to those in Ram Lal Kapur 
v. Asian Commercial Assurance Gon Ltd., 
144 Ind. Cas. 505 (5), on which the learned 
Additional District Judga relied. In my 
Opinion the relief as to rendition of accounts 
granted by him was justified in the cire 
cumstances of this case. I accordingly dec- 


(4) 60 P R 1899. 
(5) 144 Ind. Cas. 505; A I R 1933 Lah. 483; Ind, Rul. 
(1933) Lah. 489, 
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line to interfere and dismiss the appeal with 
costs. 
8. Appeal dismissed, 





CALCUTTA HIGH COURT . 
Criminal Revision No. 1332 of 1939 
February 23, 1$40 
HENDERSON AND MOHAMED AKRAM, JJ. 
AMULYA CHARAN PAUL— PETITIONER 
versus 
OHAIRMAN, KANCHRAPARA MUNICI- 
PALIT Y—Opposite Party 

Bengal Municipal Act (XV of 1932), se, 2, 317— 
Sanction lapsed before new Act cannot be saved 
under 8, 2—S. 317, applicability— Person starting to 
errect surreptiicus building, being caught red-handed 
—Section, tf applies. 

If the sanction had lapsed before the new Ben. 
Municipal Act came into force, there is nothing which 
could be preserved under s. 2. 

Section 317 applies to persons who intend to erect 
a building. It has nothing to do with persons who 
start toerrect surreptitious buildings, are caught 
red-handed and then stopped. 

Messrs. Satindra Nath Mukherjee and 
Samarendra Nath Mukherjee, for the Peti- 
tioner. 


Mr. Sudhansu Sekhar Mukherjee, for the 
Oppcsite Party. 


Henderson, J.—This is a rule calling 
upon the Chairman of the Kanchrapara 
Municipality to show cause why an order 
made by the Sub-Divisional Magistrate of 
Barrackpore under s. 330, Ben. Munici» 
pal Act, should not be set aside. The order 
of demolition in question relates to a privy 
which has been constructed. Two law points 
were taken in support of the rule, It was 
first contended that the privy is saved 
under the provisions of s. 2 of tbe Act. The 
petitioner obtained sanction under the old 
Act inthe year 1928. Under the provisions 
of that Act it was necessary for the peti» 
tioner to start the work within one year of 
the granting of the sanction. In his appli- 
cation to the Magistrate, the Chairman of 
the Municipality asserted that the eonstruc- 
tion was started stealthily long after the | 
sanction had expired. The Magistrate was 
not satisfied with the statement and asked 
the Chairman for evidence. The Chairman 
replied and relied upon a statement made 
by a lady tothe effect that tue privy was 
not there. In showing cause, the petitioner 
asserted‘that the work had been commenced 
within a year of the granting of the sanc- 
tion, We are quite satisfied that he aban- 
doned this plea and did not press it at the 
hearing. No prayer was ‘made for taking 
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any evid-nce on the point, The petitioner 
merely put forward a legal argument tothe 
effect that even though the sanction had 
lapsed it would still be saved under the 
provisions of s. 2 of the new Act. Inas. 
much as the sanction had lapsed before 
the new Act came into force, there was 
nothing which could be preserved under 
B. 2. 
The second argument was based upon the 
provisions of s. 319 of the Act. Thelearned 
Magistrate held that that section did not 
come into play inasmuch as the petitioner 
did not himself comply with the provisions 
of. s. 317. On an examination of the 
record we are satisfied that that is the 
correct view. The petitioner merely. wrote 
a letter to the Chairman asking that another 
letter might be considered as a fresh ap- 
plication. In fact, it was nothing of the 
sort. Section 317 applies to persons who 
intend to erect a building. It has nothing 
to do with persons who stari to erect sur- 
reptitious buildings, are caught red-handed 
and then estopped. Asthe petitioner him- 
self did not comply with the terms of s. 317, 


he cannot invoke the aid of s. 319. The 


rule is discharged. 


Mohamed Akram, J.~I agree. 
D, Rule discharged, 


NAGPUR HIGH COURT 
Oriminal Revision No. 437 of 1939 
February 5, 1940 
GRUER, J. 
SHEOPRASAD—ComprLaInaNT—-APPLICANT 
versus 
GOVINDRAM AND aNoTHEeR--Non- 


. ÅPPLIOANTS 

Criminal Procedure Code (Act V of 1898), s. 145 
—Magistrate relying on Police report which is on 
record— His reference to it, whether suficient 
ground for preliminary order— Magistrate stating 
in preliminary order that he was satisfied as to 
the likelihood of breach of the peace—Nothing to 
show that he altered his opinion—Final order, 
whether should also make mention of this—Appli- 
calility of s. 145 to case of joint possession—One 
party claiming to hare and is actually found to be 
tn exclusive poseession adverse to other party — 
Other party setting up title te joint possession— 
S. 145, if rendered inapplicable. 

Where while passing a preliminary order under 
s. 145, Oriminal P, O., the Magistrate has relied 
on the Police report which is on the record, his 
reference to that constitutes sufficient ground for the 
order. Even if the source of.information is not 
recorded that would be an irregularity curable by 
s.537, Criminal Procedure Code. Emperor v. 
Munna Lal (1) and 17 Ind. Cas. 65 (2). 

Where the Magistrate had already stated in his 
preliminary order, that he was satisfied that there 
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was a likelihood of a breach of the peace and 
there is nothing inthe final order to show that 
the circumstances or his opinion had altered, the 
fact that there is nothing to show in the final 
order that he was satisfied that there was a like- 
hood of a breach of the peace, does not make the 
final order under s, 145, Criminal P. C., defective. 62 
Ind. Oas. 323 (3), explained and distinguished, 

It is true rhat when it has been found that the 
contesting parties are actually in joint possession 
no order should be made under s. 145. The posi- 
tion is different where one of the parties claims to 
have and is actually found to have exclusive pos- 
session adverse to the other party. The mere fact 
that the other party sets up atitle to joint pos- 
session does not then renderes, 145 inapplicable. 
140 Ind. Cas. 902 (4), 66 Ind. Cas, 65 (5), 19 Ind. 
Oas. 541 (6) and 34 Ind. Cas. 971 (7), relied on. 

The proposition that possession obtained through 
Court should be upheld would be applicable to 
possession obtained against the judgment-debtor 
but not when the party in possession atthe time 
is not the judgment-debtor but one “of the decree- 
holders claiming exclusive title. 171 Ind. Oas. 
523 (8) and 185 Ind, Cas. 119 (9), referred to. 


Or. R. App. for revision of the order of the 
Court cf the Additional Sessions Judge, 
Wardha, dated October 20, 1939. 


Mr. J. R. Mudholkar with Mr. G. M. 
Pande, for the Applicant. 

Mr. T. J. Kedar with Messrs. R. A. 
Mande and S. P. Srivastava, for the Non- 
Applicants. 


Order.—This is an application by Sheo- 
prasad representing party No.2 against an 
order under s. 145, Criminal P. C. by which 
the other party represented by Govindram 
and Ismail were confirmed in possession of 
the disputed property, which is an orange 
garden in village Warud near Wardha. 
The Additional Sessions Judge has refused 
to recommend revision hence application is 
made to this Court. 

The findings of the lower Courts are that 
Govindram took possession of the garden 
on December 4, 1938 from Prahlad 
by virtue of a private compromise 
between him and Prahlad. A decree 
for foreclcsure had been passed against 
Prahlad in the suit brought criginally 
by Govindram himself. In that suit Sheo- 
prasad applicant was at first joined as 
defendant, but to avoid technical objec- 
tions he was transposed as corplaintiff. 
Govindram evidently looked upon him a 
pro forma plaintiff and thought he- was 
entitled to ignore him in settling matters 
with Prahlad. However that may be it is 
found that Govindram was in continuous. 
possession of the garden from December 4,, 
1938 to the date of the preliminary order 
tbrough his lessee, Sheikh Ismail]. Sheo- 
prasad, however, did not remain idle but 
applied for execution of the decree on bee 
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half of himself and Govindram and pur- 
ported to take possession of the garden 
on December 23, 1938 on the strength of 
a Court warrant. As pointed out by the 
Additional Sessions Judge, that possession 
would be valid against Prahlad but would 
not break the previous possession of 
Govindram. The position then is that 
Govindram and his lessee Ismail have been 
found to be in exclusive possession whereas, 
Sheoprasad claims to be entitled to joint 
possession for himself and Govindram. 

In argument itds said that the preliminary 
order of the Magistrate was defective as 
the grounds for it have not been stated. 
The Magistrate has relied on the Police 
report which is on the record, and kis 
reference ¿to that constitutes sufficient 
ground: Emperor v, Munnalal (1). In a nume 
ber of cases too.ibt has been held that 
even if the source of information had not 
been recorded that would be an irregu» 
larity curable by s. 537, Criminal P. O. 
Kamal Kutty v. Udayavarma Raja Valia 
Raja of Chirakkat (2). 

It is also said that there is nothing in 
the final order to show that the Court was 
satisfied that there was a likelihood of a 
breach of the peace. The Magistrate had 
already so stated in his preliminary order, 
and there is nothing in the final order to 
show that the circumstances or his opinion 
had altered. Bhuban Chandra Hazra v. 
Nibaran Chandra Santra (3), to which I 
am referred was a case in which the 
Magistrate had failed to direct his mind to 
a consideration of the evidence with re» 
ference to sub-s. 4 of s. 145, 7. e in the 
enquiry as to possession. The likelihood of 
a breach or peace was not discussed in 
this judgment. In the present case the 
enquiry about possession bas been adequate, 
and the facts are quite clear, and the 
findings about actual passession must 
stand. 

The only other point raised is that s. 145 
does not apply to a case of joint possession. 
It is true that when it has been found 
that the contesting parties are actually in 
joint possession no order should be made 
under s. 145. The position is different where 
one of the parties claims to have and 
is actually found to have exclusive posses- 
sion adverse to the other party. The mere 
fact that the other party sets up a title to 


(1) A IR 1935 Nag. 78. 

(2) 36 M 275; 17 Ind. Oas. 65; 12 ML T 439; 23 
M LJ 499; (1912) M W N 1154; 13 Or. L J 752. 

(3) 49 0'187; 62 Ind. Cas. 323; 25 OW N 887; 34 O 
LJ 125; 22 Cr. L J 499; A IR 1922 Oal. 382, 
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joint possessiou does not then render s. 145 
inapplicable. Nanadkeshiwvar Prasad Sahi 
v. Sita Baran Sahi (4), wasa case just of 
this kind. In Malan v. Makhan Singh (5), 
s. 145 was applied where co-sharers each 
claimed to be in possession to the exclu- 
sion of the others. In Basanta Kumari 
Dasi v. Mahesh Chandra Laha (6), it was 
pointed out that the question for the Magis- 
trate’s decision is not whether the parties 
have a title to possession jointly or a title 
to possession separately but whether each 
or either of them is in actual possession. In 
Baijnath Marwari v. W.S. Street (7), a 
previous case Basanta Kumari Dasi v. 
Mahesh Chandra Laha (6), was relied on 
andit was pointed out that the mere fact 
that there may be a joint title to the land 
would not prevent the applicationof s. L45. 
No case tothe contrary has been cited on 
this point. 

Applicant’s learned Counsel cites two 
cases for the proposition that possession 
obtained through Court should be upheld. 
These are Chandeshwar Prasad v. Dwarka 
Singh (8), and Maung Kan v. Maung Po Tok 
(9). That would be applicable to possession 
obtained against the judgment-debtor but 
not when the party in possession at the 
time is not the judgment-debtor but one 
of the decree-holders claiming exclusive 
title. In view of the findings of the lower 
Courts there seems to be no scope for re- 
vision in this case. It is or was for the 
applicant to pursue the remedy allowed him 
by civil law. 

The application is dismissed. 

D. Application dismissed. 

(4) 12 Pat. 87; 140 Ind. Oas. 902; 13P L T 609; 
A I R1932 Pat. 364; (1932) Or. Cas, 899; Ind, Rul. 
(1933) Pat, 35; 34 Or. L J 115, 

(5) 2L 372; 66 Ind. Cas. 65; 23 Or. LJ 225: AI 
R 1922 Lah. 348. 

(6) 40 O 982; 19 Ind. Oas. 541; 14 Or. LJ 269; 17 
OW N 944. 

(7) 200 W N 518; 34 Ind. Oas. 971; 17 Or. L J 251; 
A I R 1917 Oal. 404. 

(8) A I R1937 Pat. 557; 17L Ind. Oas. 593; 38 Or. 
L J 1096; 4 B R 4l; 10 R P 223. 

(9) A IR 1939 Rang. 388; 185 Ind. Cas. 119; 41 Or. 
L J123; 12 R Rang. 183; 1940 Rang. 157. 





MADRAS HIGH COURT 
Second Appeal No. 1169 of 1934 
February 22, 1939 
GENTLE, J. 
KALIANA THEVAN AND OTAERS— 
' APPELLANTS 
versus 
MUTHUSWAMI GOUNDAN AND ofHEES— 
RESPONDENTS 


Promissory note—Ezecution of, by member of 
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joint Hindu family—Endorsement assigning only 
pro-note—Endorsee held had remedy only against 
executant and not other members of family. 

The indorsee of & promissory note executed by 
the managing member of a joint Hindu family is 
limited to his remedy on the note egainst the 
executant unless the endorsement is so worded as 
fo transfer the debt as well and the law as to 
stamping is complied with. 

The endorsement made by the promisee on a 
pro-note executed by a member of joint Hindu 
family recited “I have assigned this promissory 
note in your favour:” 

Held, that the endorsement assigned only the 
pro-bote and not the original debt. The endorsee 
was, therefore, entitled to succeed only against the 
executant of the note and not against the other 
mee of the family. 174 Ind. Oas. 577 (1), re- 
ied on. 


5. A, against the decree of the Additional 
ls udge, Coimbatore, in A, 8. No. 50 of 
1934, 


Mr. V. C. Vijiaraghavachari, for the Ap= 
pellants. 

Messrs. Watrap S. Subramania Auyar 
and T. P. Gopalakrishna Ayyar, for the Res- 
pondents. 


Judgment.—In the suit the plaintiff sued 
on a promissory note dated April 5, 1929 
executed by defendant No. lin favour of 
Kaliappa Kavundan in respect of a sum of 
Rs, 1,355 with interest at one per cent, per 
mensem. The person in whose favour the 
promissory note was given transferred it on 
March 7, 1932, to the plaintiff. The lower 
Courts decreed in his favour the amount 
claimed not only against defendant No. 1, 
the executant, but also against defendants 
Nos. 2 to 9 as being members of a joint Hindu 
family with defendant No.1. The appel- 
lants are defendants Nos.6 to 9, namely, 
the brothers and nephews respectively of 
the executant. I bave no doubt that the 
suit was one on the promissory note. On 
behalf of the appellants, itis contended that 
the executant alone is responsible in a suit 
upon a promissory note at the instance of 
an indorsee and it is contended that the 
plaintiff is an indorsee. In Maruthamuthu 
Naicker v. Kadir Badsha Rowther (1), it 
was held that the indorsee of a promissory 
note executed by the managing member of 
‘a joint Hindu family is limited to his 
remedy on the note against the executant 
unless the endorsement is so worded as to 
transfer the debt as well and the law as 
to stamping is complied with. Inthe course 
of the judgment, Sir Lionel Leach, O. J., at 
p. o7€* said : ; 

QILR (1938) Mad. 568; 174 Ind. Cas. 577; A 


I R 1938 Mad. 377; (193891 ML J 378; 47 L W 
309, (1938) M W N 238; 10 RM 726 (F B). 


*Page of I L R (1938) Mad.—[#d.] 
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“Where the indorsement is in blank it only operates 
to transfer the property in the instrument and not 
as an assignment of the debt as was pointed out by 
Madhavan Nair, J. in Periakaruppan Chetti v. 
Mottavya Mudalit (2). An endorsement may operate 
to assign the debt aswell when it is so worded and 
the requirementa of the law with regard to stamping 
are complied with,” 


The respondent contends that the ens 
dorsement upon the suit promissory note 
is an assignment not only of the promissory 
note but also of the original debt. In this 
endorsement, which expresses itself to be 
an assignment after various recitals these 
words appear: “I have dssigned this pro- 
missory note in your favour,” Assuming 
that it was an assignment, then whet was 
assigned was nothing more than the pro- 
missory note. I have been referred by 
learned Counsel on behalf of theerespondent 
to Muthat Sahib Maraikar v. Kader Sahib 
Marakayar (3), in which. Sir S. Subramania 
Iyer, Ofg. C. J. in the course of the judg- 
ment said at p. 546* that in the case of 
transfer of a negotiable instrument other- 
wise than by indorsement 
“the assignee will acquire in the bill or note, aga 
chattel, nothing more than the right, title and interest 
of his assignor, whereas in the case of an indorse- 
ment the assignee will have all the rights and advant- 
ages of a holder in due course of a negotiable instru- 
ment,” 

If the endorsement on the suit promissory 
note is assumed to be an assignment, what 
was assigned was the promissory note and 
In respect of the promissory note the right, 
title and interest of the assignor. I cannot 
see that there has been any assignment of 
the original debt, The plaintiff as indorsee 
or assignee, as the case may be, has not 
acquired any rights in regard to the original 
debt and his rights are confined to those 
arising out of the promissory note. If the en» 
dorsement does not amount to an assignment 
but is no more than an endorsement of the 
note the position is covered by the decision 
in Maruthamutha Naicker v. Kadir Badsha 
Rowther (1). It must follow that the plain» 
tiff is entitled to succeed only against the 
executant of the note, namely defendant 
No. 1, and not against the other members 
of the same family of which defendant 
No, 1 isa member. From the information 
before me there was no assigoment of the 
original debt to the plaintiff. The endorse» 
ment on the suit promissory note is not 
stamped as an assignment, as such. Two 
authorities have been cited to me by the 


(2) 41 L W 177; 156 Ind. Cas. 455; A I R 1935 
Mad, 240; 69 ML J 30; (1935) M W N 210;8R 
5 


(3) 28 M544; 15M LJ 384. 
*Page of 28 M,—{Hd.] 
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learned Counsel on behalf of the respon- 
dent to the effect that the document having 
been admitted in evidence the objection 
as regards inadequate stamping cannot 
prevail, It is unnecessary to give a deci- 
sion on this point. The result is that the 
appeal will be allowed with costs both here 
and below. Leave to appeal granted. 
N.S. Appeal allowed. 


RANGOON HIGH COURT 
Criminal Appeal No. 643 of 1939 
October 11, 1939 

° MOSELY, J. 

T. M MOHAMED OA8SSIM— APPELLANT 

versus 

. G.S. T. SHAIK THUMBY SAHIB— 

_ RESPONDENT 

Merchandise Marks Act (IV of 1889), 8. 15— 
“ Offence”, meaning of—Limitation under s. 1). 

The word “ offences" in s. 15, Merchandise Marks 
Act means the offence in respect of which the 
prosecution is launched. The limitation prescribed 
by s. 15 of the Act is three years from the date 
of the commission of the offence charged and one 
year from the date of discovery by the prosecutor 
of the offence charged, whichever is less, [p. 779, 
cols. 1 & 2.] ! 

(Oase-law discussed.) 


Judgment.—The appellant T. M. Moha- 
med Cassim was found guilty of offences 
lying under ss. 482 and 486, I. P. O., com- 
mitted on June 26, 1938, and was sentenced 
to pay fines of Rs. 150 on both charges and 
also to pay Rs. 37-8 0 costs. It was ordered 
that Rs. 150 out of the fines realized be 
paid to the complainant as compensation. 
The charges against him were that he used 
a false trade-mark, namely, “Sun Brand 
Patirams101” on tins containing a mixture 
of grease and oj] to indicate that they were 
the manufacture ef the complainant firm 
G. S. T. Shaikh Mohideen Sahib and Brother, 
and that he sold or had in his possession 
for sale the same goods, It is in evidence 
for the prosecution that the complainant 
had been using this mark since 1928, and 
made a declaratien to that effect in the 
office of the Sub-Registrar, Rangoon, in 
September 1930. 

The first point taken in this appeal is 
hat the prosecution was time-barred by 
3, JO, Burma Merchandise Marks Act, 
‘Indian Act IV of 1889). The present pro» 
cution was instituted on July 2, 1938, 
Jn October 3, 1934 the complainant's agent 
ent a notice (vide copy Ex. O-2) through 
lis Advocate Mr. Menon (P. W. No. T) to 
he accused warning him under threat of 
rosecution to discontinue the use of this 
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marx. The complainant G. S. T, Sheikh 
Thambi Sahib was then in India. A reply 
(Ex. D) was received by Mr. Menon from 
the accused’s Advocate on October 8, 1934, 
denying that the accused had used the trade- 
mark in question. The complainant was not 
asked whether he took any further action 
when this reply was brought to his notice, 
or whether he was satisfied with this dis- 
claimer of the accused. It would appaar 
that the previous action of the complainant 
was brought out by the prosecution in order 
te show the guilty knowledge of the accused 
and that the point of limitation was not 
taken by the defence at the trial. It was 
not considered in the judgment of the Magis- 
trate. Section 15, Merchandise Marks Act, 
deals not only with prosecutions brought 
under the I. P.O. but with prosecutions 
under the Act itself or under the Sea Ous- 
toms Act, 1878, (ss.13 and 14 of the Act). 

Section 15 reads as follows : 

“No such prosecution as is mentioned in the last 
foregoing section,” (i. e., brought under the three 
above-mentioned Acts) ‘shall be commenced after the 
expiration of three years next after commission of 
the offence, or one year after the first discovery 
thereof by the prosecutor, whichever expiration first 
happens.” 

Two interpretations of the word "offence" 
have been followed, one that it refers to 
offences which may be continuous ones, and 
that where there has been a series of in 
fringements by the accused, time runs for 
three years from the first instance of in- 
fringement. Where the infringement has 
been to the knowledge of the complainant 
the prosecution must be initiated within 
one year of the first discovery of it by the 
prosecutor, that is to say within one year 
of his first discovery of one of this series 
of similar offences, and not within one year 
of his discovery of the specific offences com- 
plained of and charged. This view is the 
one that has been taken by the former 
Chief Oourt of Burma: vide Mahomed 
Jeva v. Wilson (1), and agaia by 
the same Judge, Twomey, J., in Abdul 
Majid v. Emperor, 17 Cr, L J 488 (2), 
Mahomed Jeva v. Wilson (1) followed 
Ruppel Ponnusami Tevan (3). The same . 
view was taken in Jagannath v. Emperor 
(4) and In re Abdul Satar Khan (5). The 


(1) 4 Bur. L T 83; 10 Ind. Oas. 787; 12 Or. L J 


40, 

(2) 17 Or. L J 488; 36 Ind. Oas, 168;A IR 1917 
L BM49;9LB R83, 

(3) 22 M-488;1 Weir 821. 

14) 10 SL R45; 35 Ind, Oas.671; AI R1916 Sind 
49; 17 Cr. LJ 367. 

(5) 59 B 551; 158 Ind. Oas. 168: A I R 1935 Bom, 
359; 36 Cr. L J 1372; 37 Bom. L R 580; 8 R B 
119. : 
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second view is that s.15 is to be taken 
literally as it stands, and that time begins 
to run from the date of the specific offence 
charged and from the prosecutor's first 
discovery of the specific instance of infringe- 
ment which is the subject of ‘the charge. 
This view has been consistently held by the 
Calcutta High Court: vide Akhoy Kumar 
Dey v. Emperor (6), Aswini Kumar Pal v. 
Emperor {7) and Nagendranath Shaha v. 
Emperor (8). Io later decisions of the High 
Courts of Madras and Bombay and of the 
Court of the Judicial Commissioner of Sind 
this second view has been adopted : Muham- 
mad Ahmed v. Venkanna, 32 Or. L J &09 (9) 
and Emperor v. Chhotalal Amarehand (10) 
where the question was exhaustively discuss- 
ed by the referring Judge and by a Full 
Bench of that Court and Sivumal v. Em- 
peror (11), pp. 99 and 100, 

It would seem then that the only ruling 
in which the former view has been taken 
which has not been reversed on reconsidere 
ation is Mahomed Jeva v. Wilson (1), a 
decision of the former Chief Court of Burma, 
and that is a judgment published in an 
unauthorized report. Ruppel v, Ponnusami 
Tevan (3), was a prosecution under ss. 482, 
486, I. P.O. It was held shortly that the 
complainants were aware of the alleged 
infringement five years before the prose» 
cution was initiated, and that there was no 
reason to believe that the manufacture was 
discontinued, and had been lately revived. 
It was held that s.15 of the Act required 
that the prosecution in such a case be com- 
menced within one year after the first dis- 
covery of the offence by the prosecutor, and 
it was implied that that meant the dis» 


covery of the first instance of commission of- 


the offence, the object of the Act being to 
provide a speedy remedy for traders in the 
Criminal Courts only where the aggrieved 
party was diligent and showed by his con- 
duct that the case was one of urgency. 


(6) 320 W N699; 114Ind. Oas. 131; AI R 1928 
re 495; 30 Or. L J 252; Ind. Rul. (1929) Oal. 
195. 

(7) 34 O W N 524; 128 Ind. Cas. 334; A I R 1930 
* Oal. 728; (1930) Cr. Cas, 1136; 32 Or. L J 137; Ind, 
Rul. (1931) Cal. 94, 

(8) 57 O 1153; 127 Ind. Cas. 555; AI R1930 Cal. 
274; (1980) Or. Oas. 354; 31 Or. L J 1227; 510L J 
477; 34 O W N 339; Ind. Rul. (1920) Cal, 859, 

(3) 32 Cr. L J &09; 131 Ind. Oas. 848: AIR 1931 
Mad. 276; (1931) Cr. Oas. 353; (1930) M W N 1263; 
Ind. Rul, (1931) Mad, 608, 

(10) I L R (1937) Bom, 183; 166 Ind. Oas.7; AIR 
1937 Bom. 1; 380r. LJ 156; 38 Bom. L R 1164; 9 
R B 221 (F B). 

(11) A I R 1932 Sind 9%4 (99 & 100); 139 Ind 
Cas. 335; (1932) Or. Oae. 534; 33 Or. L J 778; 26S 
L R 241; Ind. Rul. (1932) Sind 119. 
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‘In Mahomed Jeva v. Wilson (1), the 
accused had been acquitted in 1908 and 
1910 on similar complaints made by the 
same complainant. A third prosecution 
started in 1910 was held to be barred 
by s. 15 of the Act. Twomey, J., fhere 
laid stress on the words “first disco= 
very” in the section. He said that these 
words could not reasonably be applied 
to the last of a long series of similar 
offences extending without interruption 
throughout several years to the knowledge 
of the prosecutor. In the learned Judge’s 
opinion they could only refer to the first 
instance of the offence which came tohis 
knowledge. It was also remarked that 
the intention of the Legislature would be 
frustrated if it waa held that the owner 
of a trade-mark could stand by for several 
years while his tradeemark was being ine 
fringed continuously, and then bring a 
criminal complaint in respect of some recent 
instance in which there has been an infri- 
gement, To interpret the section in that 
way, it was said, would reduce its pro- 
visions toa nullity, for it would entirely 
remove the bar of limitation except in 
cases where the series of infringements had 
actually ceased. 

No doubt it would be uncommon to 
find prosecutions instituted nearly three 
years after the commission of the specific 
offence charged, No doubt too the words 
“first discovery” do suggest the discovery 
of the first of a series of similar offences: 
otherwise, the word “first is otiose. But 
the section itself contains no mention of 
a series of offences or of a continuing 
Offences. Nor is the I, P. O. concerned 
with these. It deals with a series of acts 
which constitute one offence (ss. 33 and 
o7, I, P. O.} and in ône instance only 
punishes the continuance of an offence, 
(of nuisance, after warning by a public 
servant, s. 291, I. P.C.) Otherwise the I. P.Q. 
is silent concerning continuing offences, 
Section 486 of the Code specifically cons 
fines the offences to selling “goods or 
things.” Nor is there any provision for 
charges relating to continuing offences in 
the Criminal P. C. 

If the word “offence” had meant only 
the infringement of the trade mark the 
section would have said so. As was 
said by Beaumount, O. J. in Emperor v. 
Chhotalal Amarchand (10), in order to 
extract the meaning adopted in Mahomed 
Jeva v. Wilson (1), in addition to the 
word “offence” there would have to be some 
such words in the section as “or an offence 
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similar to the offence charged which has con- 
tinued uninterruptedly down to the date of 
the prosecution.” In that case a simpler emen- 
dation perhaps would have besn to have the 
word"offence” qualified by the word “first” as 
in the case of the discovery of it by the 
prosecutor. 

“Tf the interpretation of the word “offence” as 
meaning the very first of the series of offences 
was good lawa person infringing another's trade- 
mark may merely do so once clandestinely, sit 
quiet for three years, and then makea public use 
of it without any fear of a criminal prosecution; 
Mehta, A.J. C.,in Sirumal v. Emperor (11).” 

Broomfield, J., who followed Mahomed 
Jeva v, Wilson (1), in In re Abdul Sattar 
Khan (5), was evidently in some doubt of 
the correctness of that decision in his copious 
‘and able referring judgment in Emperor 
v. Chhotalaf Amarchand (30). He pointed 
out (p. 195*) that in the majority of 
cases which come before the Courts the 
offence is continuing, while it is rare that 
criminal proceedings are taken in respect 
of an infringement which has been dis» 
continued. There is difficulty in suppos- 
ing therefore that the Legislature would 
have thought it necessary to enact this 
limitation clause, if the only practical effect 
of it would be to stop prosecutions for 
stale offences in the rare cases where the 
infringement had been discontinued before 
the prosecution. But it is only just and 
right, I consider, that limitation should 
operate where the offence has been discon- 
tinued and should not be directed to the 
protection of a person who persists and 
continues in offending, often it may bein 
a place far removed from the complainant's 
place of business, and without his know- 
ledge. It could hardly have been the in- 
tention of the Legislature that a man who 
had done that could come and set up his 
business next door tothe complainant with 
complete immunity as far as any action 
under the criminal law is concerned. The 
question was discussed very fully in the 
ruling of the Full Bench in that case, and 
I must concur with respect in the decision 
arrived at, which was that s. 15 must be 
taken in its literal meaning, and that the 
word ‘offence’ means the offence in respect 
of which the prosecution is launched. 

One argument against the interpretas 
tation adopted in Mahomed Jeva y Wilson 
(1}, is that the section applies to offences 
against s. 18, Sea Customs Act, which 
involves the importation of goods bearing a 
counterfeit tradeemark, counterfeit coin, 
obscene books, ete., and the section cannot 


*Page of I. lu. R. (1937) Bom.—} Ed.] 
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have been intended to bar prosecutions for 
such offences merely because they had gone 
unprosecuted, because undetected for over 
thres years, Another argument is the prace 
tical difficulty in determining whether there 
had been a prior infringement, for dishonest 
traders very offen proceed to their object 
by progressive stages, gradually approach- 
ing nearer to the make up of their rival. 
Difficulties will arise and hard cases may 
occur in practice on either construction 
of s. 15, but the objections to the inter- 
pretation given of it in Mahomed Jeva 
v. Wilson (l) appear to me to be 
insuperable. I agree that the cone- 
siderations advanced in Ruppel v. Ponnu» 
sami Tevan (3), and Mahomed Jeva v. 
Wilson (1), derive most of their force 
from the facts of those particular cases, 
where there had been continuous infringes 
ment to the knowledge of the com» 
piainant. 

In my opinion, the limitation prescribed 
by s. 15 of the Act is three years from 
the date of the commission of the 
offence charged and one year from the 
date of discovery by the prosecutor of the 
offence charged. whichever is less, ‘The 
solution by way of compromises offered by 
the learned author Mr. Venkateswaran in 


his Commentary on the Law of Trade 
and Merchandiss Marks in India. 
(p. 537 ibid) cannot be accepted. He 


suggests that while “offence” in the first 
limiting clause means ths specific offence 
charged, yet the words “first discovery there- 
of” in the second limiting clause signify the 
first instance of infringement where the com- 
plainant, had had knowledege of that, The 
reason why this cannot be so is that the words 
“commission” and “discovery” must refer to 
the same offence, as is admitted there (p. 537 
ante). In the present case therefore I 
would hold that the offence charged was: 
not barred by limitation by virtue of 
s. 15, Merchandise Marks Act. 
8. Order accordingly. 





MADRAS HIGH COURT 
Civil Revision Case No. 587 and 
Petition No, 558 of 1938 
November 25, 1938 
LAKSHMANA Rao, J. 
In re KALAGARLA SAN YASIRAJU— 
PETITIONER 
Explosives Act (IV of 1884), 8. 
af includes electric sparklets. 
The definition of “ explosive * in s, 4, Explosives. 
Act, is wide enough to include electric sparklets 
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since the exemption of “ toy fireworks’? was re- 
moved by the amendment of the rules in 1917. 

C. R. Case and P. to revise the judgment 
of the Sub-Divisional Magistrate, Viziana- 
garam, dated April 12, 1938. 

Facts.—The accused were charged under 
r. 138, cl. (6) of the Indian Explosives 
Rules, 1914, for having been found on Octo- 
ber 27, 1936 at Vizianagaram in possesslon 
without license as required under r. 35, of 
fireworks, viz, Kakara Electric Sparklets 
and amorees. Of the several defences one 
was that these are ‘toy fire” works exempt 
under r.35, TheStationery Sub- Magistrate, 
Vizianagaram, overruled the contention and 
convicted the accused. 


Mr. B. Jagannadha Das, for the Peti- 
tioner. 
The Public Prosecutor, for the Crown. 


Order.—The definition of “explosive” in 
s. 4, Explcsives Act, is wide enough to in- 
clude electric sparklets and the exemption of 
“toy fireworks” was removed by the amend- 
ment of the rulesin 1917. The conviction 
is therefore correct but in view of the order 
of forfeiture, the fine is excessive. Itisthere= 
fore reduced to Rs.25 and the excess of 
fine if levied will be refunded. Otherwice 
this petition is dismissed. 

N.-8, Petition dismissed. 





CALCUTTA HIGH COURT 
Appeal No. 205 of 1939 
April 5, 1940 
HENDERSON AND Sen, JJ. 
Mohunt RATAN NARAYAN GIRI— 
APPELLANT 
versus 


ASHUTOSH NUNDY AND orugrs— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 10—Suit under 3. 92 for removal of mahant 
of math, for appointing new one, for accounts and 
for framing scheme—Defendant mahant abdicating 
during pendency of suit and new mahant installed 
—Application by latter under O. XXII, r.10 for 
substitution in place of former—Substitution held 
-could not be allowed. 

The provisions of O. XXII, r. 10 make it quite 
clear that the Court is not bound in every case of 
EN of interest to take action under the 

ule. 

A suit under s, 92, Oivil P, O., was brougkt with 
prayers that the defendant, the mahant of the 
math should be removed from office, that he should 
submit accounts, that a new mahant should be ap- 
pointed and a scheme framed. After the institution 
of the suit, the defendant abdicated and other 
person was installed: on the Gadi, He filed an ap- 
plication under’ O. :XXII, r.10 for being substitut- 
ed‘in place’ofthe original defendant : 
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Held, that as inthe suit the reliefs were claim- 
ed against the original mahant personally and the 
Court was asked to appoint a new mahant it 
would not be a proper exercise of the Oourt’s dis- 
cretion if it substituted asa party another mahant 
who had been appointed pendente lite. The de- 
volution of the mahantship did not constitute such 
a devolution of an interest in the subject-nfatter 
of the suit as would justify action under O, XXII, 
r 


. 10. 
A. from the original order of the District 
Judge, Howrah, dated July 21 and 22, 1939. 

Dr. S. C. Roy, Mesars, Amar Nath Foy, B. 
Das and Surendra Kumar Ghose Chous 
dhury, for the Appellant. ° 

Messrs, Atul Chandra Gupta, Hemendra 
Kumar Das, Bhupendra Kishore Basu, Indu 
Prokash Chatterjee, Prokash Chandra Pak- 
rashi, Rajendra Bhusan Baksi, Promode 
Kumar Ghose, Joy Gopal Ghose, Prafulla 
Kumar Guha and Sukumar Ghose, for the 
Rospondents, 

Henderson, J.—This isan appeal against 
an order of the learned District Judge of 
Howrah rejecting an application made by 
the appellant under the provisions of 
O. XXII, r. 10, Civil P. O., and a conse- 
quential crder made on the following day. 
The suit has been brought by ths plaintiff 
under the provisions of s. 92, Oivil P. C., 
in connection with a well-known math known 
as the Bhote Bagan Mathin the District of 
Howrah, After the institution of the suit, 
the defendant abdicated and the appellant 
was installed on the Gadi with certain cere- 
monies. He filed the present application on 
a case that he has been legally installed 
and is now the mahanit. The learned Judge 
rejected this claim and further expressed 
the opinion that, even if the claim were 
established, the application ought not to be 
allowed. We have heard interesting argu- 
ments on the question whether the appellant 
is the valid mahant of the? math but in the 
view which we take of the case we expressly 
refrain from expressing any opinion. Almost 
as soon as the appeal was opened, it became 
apparent that there would be the greatest 
difficulty in allowing the application. The 
main prayers of the plaintiffs are that the 
defendant should be removed from office, 
that he should submit accounts, that a new 
mahant should bs appointed and a scheme 
framed. The effect of allowing this applica- 
tion would be that the defendant would go 
out altogether and it would be impossible 
to try thesuit as framed, 

Two reasons were put forward for pressing 
the claim. It was said that the appellant 
is interested in securing the appointment. 
The mere fact that he has been installed as 
a result of the abdication of the defendant 
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does not give him any higher claim to the 
appointment than he had before. The learn- 
ed Judge is certainly entitled to appoint 
him and will probably do so if he is satisfied 
that he is the most suitable candidate. But 
it would be a disastrous thing to hold that 
the “discretion of the learged Judge in the 
matter couldin any way be affected bya 
voluntary abdication by the defendant 
pedente lite, The second reason put for- 
Ward was an apprehension on behalf of the 
appellant that his ciaim will be seriously 
affected if it is,not disposed of in the 
present suit. The question of his claim is 
entirely irrelevant to the present suit, and 
I am ‘unable to understand how it could 
affect his claim. The appellant consented to 
a certain order upon which two rules were 
disposed of It was agreed between him 
and the plaintifis thatthe District Judge 
would make an inquiry as to his alleged 
title and that ifthe alleged title was made 
out the Receiver would be discharged. I 
do not spprehend that this could in any 
way support a plea of resjudicata, But if 
it could, the appellant should never have 
been given his consent. The learned 
Judge refused to add the appellant as a 
party on the ground that his object was 
to alter the scope of the suit. It is much 
easier to establish a case to be added asa 
party than a case under O. XXII, r. 10. 
When the former has failed it would be 
quite illogical to allow the latter, Finally, 
it was contended that the appellant is in- 
terested in the scheme that is to be settled, 
He may be so, and if he is, the learned 
Judge will nodoubt pay attention to any 
submission he desires to make but such in- 
terest would in no way depend upon his 
alleged installation, ek 

The consequentjal order is not subject to 
appeal at all. But inasmuch as it was 
entirely without jurisdiction, we propose to 
set it aside in revision. It appears that 
the learned Judge thought that he was giving 
effect to the consent order. JI am certainly 
not prepared to say that his discretion 
would, in any way, be bound by a consent 
order in a case under s. $2, Civil P. O. 
But be that as it may, the learned Judge 
bas gone far beyond the scope of the con» 
sent order. Thatorderis io the effect that 
the Receiver will remain in possession. The 
order of the learned Judge is to the effect 
that a person who is nota party to the suit 
and who may be either a tenant or a trese 
passer is to be forcibly ejected from certain 
rooms. The Receiver is undoubtedly the 
Receiver : but if he wishes to obtain vacant 
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possession he must take proper legal steps 
against the appellant. The appeal is accord- 
ingly dismissed. The appellant will pay 
the costs of the plaintiffs and we assess the 
hearing fee at four gold mohurs. The 
defendant will pay his own costs. In 
the exercise of our powers of revision we set 
aside the order No. 136 made by the learned 
Judge on July 22, last. 

Sen, J.—The circumstances giving rise. 
to this appeal briefly are as follows: On 
August 31, 1935, a suit was filed by certain: 
members of the Hindu public under the 
provisions of s.92, Civil P. OC., with respect 
to a math known us the Bhote Bagan Math. 
The plaintiffs prayed for the removal of 
Triloke Chandra Girl from his office as 
mahant of the said math on the ground 
thet he wasnotafit and proper person to- 
act as such and forthe appointment of a 
new mahant, There was also a prayer that 
Triloke Chandra Giri should furnish ac- 
Counts of his dealings with the property of 
the math. The plaintiffs further asked for- 
the sattling of a scheme of management, for 
a Receiver and for other ancillary reliefs, 
On November 7, 1935, Triloke Chandra 
Giri abdicated and installed the appellant 
Ratan Narayan Giri as the mahant of 
the math. Thereupon, Ratan Narayan ap--. 
plied to the District Judge to be added asa 
party tothe suit relying apparently on the 
provisions of O. I, r. 10. The District Judge- 


refused that application. Against that order 


Ratan Narayan appealed to this Oourt. 
In dismissing the appeal on the ground. 
that it was not maintainable, the learned 
Judges remarked that Ratan may, if he 
were so advised, apply under O. XXII,. 
r. 10, Civil P. O., to be substituted as a 
party if such application were maintainable 
in law. Ratan then made an application 
under O, XXII, r, 10 to be substituted in the. 
place of Triloke on the fcoting that the 
interest of Triloke had devolved upon him 
as he had been installed as mahant by 
Triloke who had abdicated. The learned: 
Judge dismissed this application on two 
grounds. First,he held that there was no 
valid installation of Ratan as mahant.. 
Secondly, he held that in a suit under 
s. 92, Civil P. O., there should not be a 
substitution in circumstances like thess. 
Against this decision Ratan has appealed. 
to this Court. 

I entirely agree with my learned brother 
in holding that there should be no substi- 
tution. I do not wish to express any opinion 
whatsoever on the question whether or not 
Ratan has been validly installed as mahant, . 
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My opinion, that there should be no sub- 
stitution, is based on other grounds. The 
provisions of O. XXII, r. 10 make it quite 
clear that the Court is not bound jn every 
case of devolution of interest to take action 
underthe Rule, Ina suit of this descrip- 
tion under s. 92, Civil P. O. where reliefs 
are claimed against the original mahani 
personally and where the Oourtis asked to 
appoint a new mahant it would not in my 
opinion, be a proper exercise of our discre» 
tion if we substituted asa party another 
mahant who has been appointed pendente 
lite. It seems to me that the abdication of 
Triloke and the appointment of Ratan are 
mere devices adopted by Triloke to evade 
any decree that might be passed against 
him, and to hamper the Ocurt in the ap- 
pointment of a mahant if it decided to 
appoint one. Further, it must be remember- 
ed thatin this case the subject-matter of 
the suit consists of various elements ; it ine 
eludes the removal of a mahant, the ap» 
pointment of a new one, the framing ofa 
sckeme and the rendering of accounts. The 
devolution of tte mahantship does not con- 
stitute such a devolution of an interest in 
the subject-matter of the sult as would 
justify action under O. XXII, r. 10. Ihoid 
therefore that the appellant's prayer for 
substitution under O. XXII, r. 10 must 
fail. There remains for consideration the 
other order of the learned Judge regarding 


the Receiver matter. A Receiver was ap- 


pointed in this suitand he took possession 
of certain of the properties of the math. 
Atthat time Ratan was in occupation of 
certain rooms, He applied before the 
District Judge for a stay order against the 
Receiver, That application was refused, 
Against that refusal Ratan moved this 
Court and there was an order passed by this 
Court by consent. The order was in these 
terms; 

“The learned District Judge will make an ea- 
quiry as to the alleged title of the applicant Ratan 
Narayan Giri to the office of the mahant, Pend- 
ing the result of this enquiry the Receiver will 
continue as interim Receiver and his possession as 
at present, will not be disturbed. If the ques- 
¿tion of title is decided in favour of the applicant 
Ratan Narayan Giri, the Receiver will be discharg- 
ed. {if the applicant faile to prove his title then 
the Receiver will remain in possession. The learned 
Judge is directed to hold the enquiry as early as 
possible.” . 

The learned Judge has held that inquiry 
and has come to tbe conclusion that Ratan 
has no title. Upon that finding he passed 
an order on July 22, 1939, directing Ratan 
to vacate the rcomsof which ke was in oc- 
-‘cupation. As Ihave said before, I do not 
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wish to express any opinion regarding the 
title of Ratan. The learned Judge however 
appears to me to have gone entirely wrong 
in directing Ratan in these proceedings to 
vacate the rooms of which he is in occupae 
tion. This order of the learned Judge is 
not an appealable order but we propose to 
interfere with the order in the exercise of 
our revisional power as itis an order made 
without jurisdiction. The termsof the con» 
sent order do not provide for any direction 
upon Ratan in these proceedings to vacate 
the rooms. All thatthe .parties agreed to 
was that if Ratan failed toprove his title 
the Receiver was to remain in possession. 
Ratan never agreed to vacate possession. 
The Court acted without jurisdiction when 
it ordered in these proceedings that Ratan 
should vacate the rooms of wHich he is in 
Possession. I therefore agree with my 
learned brother that this order should be 
set aside. 


9, Order accordingly. 


LAHORE HIGH COURT. 
Execution First Appesls Nos. 121 and 191 
of 1939 
October 28, 1939 
Barpg, J. 

Lala KHAZANCHI SHAH—Degorxg-HoLpER 
—ApPELLANT 
versus 
Haji NIAZ ALI—JUDGMENT-DEBTOR— 


RESPONDENT. 

Punjab Alienation of Land Act (XIII of 1900), 
ss. 16, 2 (3)—Land belonging to member of notified 
tribe cannot be sold even tf mortgage decree has 
been previously passed against him—Land con- 
tinuously used as brick-kiln “from long time, if 
falls under definition in 8. 2 (3)—Civil Procedure 
Code (Act V of 1908), 8. 60—Applicabilisy where 
agrticulturtst morigages house. 

The prohibition in s, 16, Punjab Alienation of Land 
Act, is absolute and land belonging to a member 
of a notified tribe cannot be sold even ifa decree 
on the footing of the mortgage has been previous. 
ly obtained against him. 141 Ind. Cas, 634 (2), 
165 Ind. Cas. 243 (3), 164 Ind. Oas. 752 (4) and 
128 Ind. Cas. 825 (5), relied on, 131 Ind. Cas. 229 
(1), distinguished. 

Land should not be considered to fall within the 
definition under s, 3, Punjab Alienation of Land Act, 
unless it is occupied or let for agricultural pur- 
poses or for purposes subservient to agriculture or 
for pasture or falls under the categories (a) to (g). 
The land which has been continuously used for a 
brick-kiln from a longtime does not fall within the 
definition under s. 2 (8). 

Section 60, Civil P. O., does not apply where an 
agriculturist has himself mortgaged his house, 
Chittar Mal v. Ram Devi (6), relied on, 
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Ex. F. As. from the order of the Senior 
Sub-J udge, Sialkot, dated January 10, 1939. 


Mr. Achhru Ram, for the Appellant. 


Mr. Madan Mohan Lal, for the Respon- 
dent. 


Judgment.—E. F. A. Nos. 121 and 191 
of 1939 are cross-appeals arising out of 
execution proceedings relating to a decree 
obtained hy ore Khazanchi Shah against 
Haji Niaz Ali. The decree was based ona 
compromise and ‘directed that a sum of 
Rs. 28,900 should be paid by the judg- 
ment-debtor to the decree-ho'der on Decem- 
ber 20, 1935. In default the judgment- 
debtor was liable to pay a sum of Rs. 32,000. 
The judgment-debtor having made a de- 
fault, the decree-holder applied for execu- 
tion claiming a sum of Rs. 32,000. The 
judgment-debtor contended that the 
term of the compromise decree making 
him liable to pay Rs. 32,000 in case of 
default was a penal one and secondly that 
his land was not liable to be sold inasmuch 
as his tribe, namely Kakezai, had been 
noiified under the Punjab Alienation of 
Land Act. The first contention was repelled 
by the executing Court and the decision of 
the execution Court has not been challeng- 
ed befcre me. As regards the second con- 
‘tention the learned Judge held that the 
land of the judgment-debtor was not liable 
to sale according tos. 16, Punjab Alienation 
of Land Act, but that there were certain areas 
- which did not fall within the definition of 
“land” as given in that Act. He therefore 
held that those areas were liable to be 
sold, From this decisicn both parties have 
appealed. 
I shall first take up the appeal on behalf 
of the decree-holder (E. F. A. No. 121 of 
-.1939). The learned Counsel for the decrees 
older contended in this appeal that the 
Kakezai tribe having been notified under 
the Punjab Alienation of Land Act after 
‘the passing of the decree, the judgmente 
debtor could not claim any benefit of the 
notification. It was urged that the morte 
gagee had already acquired an interest in 
the mortgaged property prior to the date of 
the notification and therefore the mort- 
gagee’s rights could not be affected by the 
‘notification, In support of this contention 
reliance was placed upon Surjan v. Tegh 
Bahadur Singh (1) but the facts of that case 
appear to me to be distinguishable. There 
are several recent rulings of this Court in 


(1) A 1R1931 Lah, 545; 131 Ind, Cas. 229; Ind. 
Rul. (1931) Lah. 389, 
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which it has been held that the prohibition 
in s. 16, Punjab Alienation of Land Act, is 
absolute and land belonging toa member of a 
notified tribe cannot be sold even if a decree 
on the footing of the mortgage has been 
previously obtained against him, see for 
example Thakor Das v. Roshan Din (2), 
Chhajju Ram v. Muzaffar Ahmad (3) and 
Sahib Dayal v. Jamaluddin (4), The 
principle laid down in these rulings will 
apply to the present case. There is no 
doubt that the judgment-debtor was a 
member of a notified tribe at the date on 
woich the land was sought to be sold by 
the decree-holder and ina the circumstances 
he wasia my opinion entitled to the benefit 
of s. 16 of the Act. A similar view was 
taken by the Allahabad High Court in 
Mahabir Parshad v. Mahesh Prasad (5) on 
which the Oourt below has relied. I theres 
fore uphold the decision of the Gourt below 
on this point. Taos next point for considera- 
tion is which of the land belonging to the 
judgmentedebtor falls within the definition 
of that term as given in the Punjab Alieni. 
tion of Land Act, That definition runs as 
follows [s, 2 (3)}: 

“The expression ‘land’ means land which is not 
occupied as the site of any building in a town or 
village and is occupied or let for agricultural pur- 
pose or for purposes subservient to agriculture or 
for pasture, and includes—(a) the sites of buildings 
and other structures on such land; (5) a share in 
the profits of an estate or holding; (c) any dues or 
any fixed percentage of the land revenue payable 
by an inferior landowner to a superior landowner; 
(d) a right to receive rent; (e) any right to water 
enjoyed by the owner or occupier of land as such; 
(f) any right of occupancy; and (g) all trees standing 
on such land.” 

It would appear from the above defini- 
tion that land should not be considered to 
fall within the definition unless it is occus 
pied orlet for agricultural purposes or for 
purposes subservient to agriculture or for 
pasture or falls under the categories (a) to 
(g) The learned Counsel for the appellant 
contends that certain khasra numbers, 
which the learned Judge of the Court below 
has held to be within this definition, were 
really liable to sale because the area includ- 
ed in these khasra numbers was not occus- 
pied for agricultural purposes or any 
purposes subservient to agriculture. These 


(2) A IR 1933 Lah. 397; 141 Ind. Cas. 634; 34 P 
L R 523; Ind. Rul. (1933) Lah. 161. 

(3) A I R1936 Lah. 645; 165 Ind, Oas., 243; 383P LR 
1065; 9 R L 231; I L R (1937) Lah. 48. 

(4) A I R1937 Lah. 194; 164 Ind. Cas. 752; 38 P 
L R926;9 RL171. 

(5) A IR 1930 All 856; 128 Ind, Cas, 


625; (193 
ALJ 45;14RD 586;L R 11 A 256 Rey, ee 
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khasra numbers are: 


Khasra No. Area: |, Description’ 
384 2 kanals 16 marlas’ ` chhappar 
591/378 5 marlas, banjar.kadim 
592/378 6 marlas banjar kadim 
379 il marlas - banjar kadim 
593/378 6 marlas abadi 


It appears from the entries in the reve- 
nue records which have been placed on the 
record, that these khasra numbers have 
been degcribed as shown in the third column 
above ever since the year 1914-15. In other 
words they have not been under cultivae 
tion for a period of over 20 years. There is no 
evidence on the record to show that they 
have been used for any purposes subservi- 
ent to agriculture or for pasture. On the 
other hand, there is evidence to the effect 
that these areas are within municipal limits 
and houses are being built in the neigh- 
bourhcod. The learned Oounsel for the 
judgment-debtor has referred totwo docu- 
ments which have been marked as O. 4, 
One of these documents is a judgment of 
the year 1924, which shows that the present 
decree-holder sued the mortgagor for ree 
covery of Rs. 800 as rent for four years, 
The claim was decreed only for one 
year, it being held that the relationship of 
landlord and tenant had not been shown to 
subsist after the first year. It appears from 
the judgment that the mortgagor had taken 
on lease the whole of the area mortgaged; 
but this judgment cannot show that the 
whole of the land included in the lease was 
actually used for agricultural purposes or 
for purposes subservient to agriculture with- 
in the meaning of s. 2, Punjab Alienation 
of Land Act, at the time it was sought to be 
sold. As stated already the entriesin the 
revenue records show that the above khasra 
numbers at any rate have nct been used for 
any agricultural purpose for a period of over 
20 years. 

The second document marked O. 4 isa 
lease in favour of one Imam Din by Mst. 
Fatma who is said to be the wife of the 
judgment-debtor. It is not explained why 
the lease was given by the wife of the judg- 
ment-debtor. The lease appears to have 
been given in 1936: but there is no docu- 
mentary evidence from the revenue records 
to show that the land was actually cultivate 
ed. Imam Din has gone intothe witness- 


‘box and has stated that some land in the 


neighbourhood of the brick-kiln on khasra 
No. 169, to which the lease refers, had 
been cultivated; but his statement is not 
supported by any entries in the revenue 
records. It seems to me that this lease was 
probabfy manufactured in anticipation of 
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the execution proceedings and’is not relie 
able. In view of the long series of entries in 
the revenue records dating from the year 
1914-15 with reference to the khasra num- 
bers referred to above, I Hold that the land 
included in these khasra numbers is .not 
occupied for agricultural: purposes of ‘for 
purposes subservient to agriculture within 
the meaning of the definition of “land” as 
given in s, 2, -Punjab Alienation of Land 
Act, and the land is therefore liable to ba 
Sold in execution of the decree, 

I now proceed tothe appeal of the judg- 
ment-debtor, The learned Counsel for the 
judgment-debtor contended that out of an 
area Of 59 kanals, 13 marlas in* Usman 
Mahal, 44 kanals 14 marlas, which are 
shown as banjar kadim, should not have 
been ordered to be sold. An ex&mination of 
the entries in the revenue records with res» 
pect to this area shows that the cultivation 
of this area has varied from tims to time. 
A portion of the area was at one time occus 
pied for the purposes of a brick-kiln but. 
subsequently the area seems to have been 
used for other purposes. ln 1931-32 the 
whole area of 08 kanals was shown as banjar 
kadim but in 1935-36, 14 kanals wete 
cultivated and shown as barani. This land 
is not alleged to be in the abadi. It cannot 
therefore be inferred from the revenue 
records that this land has ceased tc be 
occupied for agricultural purposes. I[-there- 
fore hold that this land is not liable to be 
sold, 

The next point urged on behalf of the 
judgment-debtor was that an area of 
9 kanals, 15 marlas of land irgPuran Heran 
under a brick-kiln which the ained Judge 
of the Court below‘has held to be liable to 
be sold should also have been exempted. 
This contention appears, to me to have no 
force in view of the definition of ‘land’ a 
given in the Punjab Alienation of Land Act. 
According tothe definition, the land must 
have been occupied for agricultural purposes 
or purposes subservient to agriculture and 
wher the revenue records show definitely. 
that tbis was not so used for years, it can- 
not be held to fall within the definition. 
The entries in the revenue records show 
that this land (Khasra No. 169) has been 
continuously used for a brick-kiln from 
1914-15, 

Lastly, it was contended on behalf of the 
judgment-debtor that his house was also no: 
liable to be sold in view of the provisions 
of s. 60, Oivil P. O; but this point was 
apparently not raised or put in issue in the 
Court below and, in view of the fact that 
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the house was mortgaged, the contention 
appears to have no force: vide Chittar Mal 
v. Ham Devi (6). I accordingly accept the 
appeal of the decree-holder with reference 
to Khasra Nos, 384, 591/378, 592/378, 379 
and 93/373 and direct the area comprised 
in these numbers be sold in execution of 
the decree. Ialso accept the appeal of the 
judgmentedebtor and hold that the area of 
44 kanals 14 marlas in Usman Mahal, 
which the Oourt below has directed to be 
sold, is not liable to be sold. I leave the 
parties to bear fheir costs. In the end I 
may note that the question as regards the 
possibility of leasing of the land which has 
been held to be not saleable has not been 
considered in this appeal and it is open to 
the decree-helder to apply for a lease of that 
Jand, if so advised, 


8. Appeal allowed. 
(6) A I R1935 Lah. 164. 
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First Appeal No. 8 of 1936 
September 20, 1939 
Loso, J. C. aNp O'SULLIVAN, J, 
SHAMBHULAL PANALAL VAISH— 
APPELLANT 
versus 
‘SECRETARY or SBTATE— RESPONDENT 


Contract—Time essence—Eapress provision that 
time is of essence of contract—Provision for ez- 
tension of time and for levy of penalty—Time, if 
of essence in such contract—P. W, D. conitractea 
Contract Act (IX of 1872), 3. 74— Reasonable 
damages whether actual damage is proved or not, 
if can be awarded. 

y. The question whethtr or not time is of the 
3sence of contract is a question ofthe intention 
of the parties to be gathered from the terms of 
khe contract. Where there is an express provision 
that time is of the essence of the contract and at 
Khe same time provisions for extension of time 
Kn certain contingencies, and providing for the 
eayment of a fine or penalty for every day or 
week the work undertaken under the contract re~s 
nains unfinished on the expiry of the time pro- 
vided in the contract, such provision is inconsig- 
ent with time being of the essence of a contract, 
snd would be calculated to render ineffective an 
¿xpress provision in & contract to tbat effect. 
t cannot be said in such a case that it was intended 
‘iat time should be of the essence of the contract. 
*his principle applies equally to P, W. D. con- 
éacts. Íp. 791, cols. 1 & 2.) 

Section 74, Oontract Act, boldly cuts the most 
Koublesome knot in the Common Law doctrine of 

amages. Whether actual damage or loss is proved 

r Dot, the Court is entitled to award reasonable 
emages not exceeding the stipulated amount. [p, 

M4, col, 1) : 


489-99 & 100 
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F. A. against the decree passed by the 
First Class Sub-Judge, Larkana, dated 
November 18, 1935, 


Mr. Dipehand Chandumal, for the Ap: 
pellant. 

Mr. Partabrai D.Punwani, Advocates 
General, for the Respondent, 


Lobo, J. C.—This is an appeal against 
the judgment and decree of the First 
Class Subordinate Judge of Larkana in 
Suit No. 32 of 1931 brought by the appel- 
lant Lala Shambhulal against the Secretary 
of State for India in QOouncil for the re- 
covery of a sum of Rs. 21,613+12«0, in which 
the learned Judge allowed the appellant a 
decree for Rs. 2293-0 only with interest at 
six per cent, from date of suit, September 
l, 1931, till payment, and interest on a 
sum of Rs. 3,022-8-0 at six per cent. from 
date of suit till.July 14, 1932 when the 
amount was paid during the pendency of 
the suit. The facts giving rise to this 
litigation about which there is no disputa 
are these: The appellant isa resident of 
the Punjab and by profession a contractor. 
In 1929 he took up two contracts from the 
Public Works Department in Sind, one of 
them in partnership with one A. O. Aggar- 
wala (J) to excavate a distributary called 
D/i/® and Djc/R from a rice canal and erect 
banks thereto to a length of over ten miles 
from head fo tail, involving the excavation 
of approximately 47,00,000 cubic feet of 
earth ; (2) to fillup gaps in the bauks of a 
distributary called D/5/L ex Warah branch 
involving the excavation of &p proximately 
1,22,600 cubic feet of earth, Exibits 1(4 
and 105 are the two contracts. The major 
contract Hx. 104 is dated January 29, 1929 
and was sanctioned by the Department 
on February 9, 1929; the lesser contract 
Ex. 105 was sanctioned on September 15, 
1930, A. O. Aggarwala was a partner in 
the contract Ex. 104. The work on the 
lessor contract was completed by ihe appel- 
lant in due course and the only d:spute 
between the parties in reference to this 
contract, with which we are concerned in 
this appeal, is as to the quantity of excava- 
tion work done, whereas the appellant 
claimed payment for 1,45,431 cubic feet, 
the respondents admitted Only 1,03 039 cubie 
feet. Thework was admittedly not up to 
standard and there is an insignificant differ- 
ence also as to the deduction to be made 
cn this aecount from the agreed rate of 
Rs. 638-0 per 1000 cubic feet. The major 
contract was never completed by the appele 
lant; it was rescinded on*February 23, 1931 
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by the Superintending Engineer, and the 
balance of work left to be done was given 
on contract toanother contractor who coms 
pleted itin March 1932, The main contro- 
„versy between the parties in the suit and 
‘jn this appeal relates to this contract. The 
claim for Rs, 21,613-13-0 made by the 
appellants in the suit was the aggregate of 
the following claims : 

Rs. 11,938 8 0 on difference in measurements of 

work done; 


Rs. 6,613 2 0 loss arising from wrongful rescission 
of contract and sundry small 


Olaims ; 
Rs. 1,503 0 0 balance of security deposit not re- 
turned; 
Rs. 629 3 0 on difference in measurementsof work 
Ks. 


done on D/5/L gaps ; 
Rs. 21,613 13 0 


930 0O © interest. 
In this appeal the learned Advocate for 
the appellant has limited his claim to 
Rs. 13,000 made up thus: 


Rs. 3,055 amountof security deposit forfeited ; 








Rs, 700 deducted as having been paid to new 
contractor ; 

Rs. 6,393 on differance in measurements of work 
done ; 


. 264 on difference in measurements of work 
done on D/5/L gaps; 

Ra. 1,948 loss arising from wrongful rescission of 
contract and sundry emall claims; 

. 640 interest. 


Rs, 13,000 





A brief summary of the history of the 
events relating to the major contract for 
work on D/1/R and D/6/R and of the corres- 
pendence between the parties will be help- 
ful in the understanding of the points dis- 
cussed before us in this appeal and will 
furnish a useful perspective. The contract 
was sanctioned on February 9, 1929, the 
period for completion of the work was one 
year to be computed from this date, As 
a matter of fact however the appellant and 
his partner did not start work till some 
date in April 1929. From about the middle 
of June up to the end of September or 
* middle of October substantial work on this 
contract was in ihe area where the work 
was to be dene practically impossible. 
Part of tke aligned area was under water 
the surrounding areas owing to rice coltiva- 
tion became boggy and malarious, the heat 
became intense and in tbese conditions 
labour could scarcely be retained and effec- 
tively used, This pcsitionis not seriously 
disputed. But added to these normal diffi- 
culties the appellant had even a more 
sericus difficulty tacontend with: disagrees 
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ment and wrangling between him and hi 
partner, 5. M, Aggarwale. This continue: 
unabated tothe serious detriment of thi 
work under the contract till the middl 
of January 1930 when the appellant at las 
severed his connection with S. M. Aggarwal: 
and induced the Superintending Enginee 
to recognize him as the sole contractor. Til 
the abkalani in June 1928 the appellan 
had done only 358,400 e. ft. of excavatior 
in the aligned area R. D. 15650 to R. D 
21735. By the end of February 1930. thi 
appellant had only accomplished 1,239 96: 
c. ft. of excavation out of the estimatec 
4,700,000 c. ft. between R, D. 15600 and R 
D. 32100, and the original period of the 
contract had expired. In the meanwhile 
actually in March 1930, the appellant hac 
successfully negotiated an extension of time 
for completing the contract work till June 9 
930. 


Measurements taken by Jethani, an As- 
sistant Engineer in the Public Works De: 
partment on April 23 and 24, 1930, placed 
the excavation done up to that period from 
the very start at 1,832,755 e. ft. There is no 
dispute on any material point between the 
parties up to this date ; the measuremente, 
have been signed by Kanhyalal, the appel- 
lant’s man, in token of their correctness, 
But it was humanly impossible for the ap- 
pellant to complete nearly 3,000,000 ec. ft. 
of excavation between April 24 and June 
9, 1930 when the extended period of the 
contract expired and all through May 1930 
the appellant made frantic efforts to obtain 
an extension for four to five months after 
the abkalant of that year. He certainly at 
this time had the sympathy of Jethani, 
the Assistant Engineer in charge, and of 
the Executive Engineer, . On May 19, 1930, 
by his letter, Ex. 352 the Executive Engi- 
neer recommended an extension till March 
1, 183]. The extension was refused on 
May 28, 1930 by the Superintending Engi- 
neer by his letter Ex, 94, Oo June 13, 
1930 Jethani, the Assistant Engineer, for- 
warded to the appellant the following 
extract from the letter of the Executive 
Engineer dated June i1, 1930: 

“The work is to be completed either by the con- 
tractor or at his cost. If the contractor tries to 


finish the work, he will be penalized for not complet- 
ing the same in time,” 


The appellant was required ‘to give in 
writing whether or not he wants to finish 
the work.” The appellant's reply was serib- 
bled in pencil on the back of this communi- 
cation, Hx. 135. He stated: 


“In reply to your No.....I beg to say that I 
am ready to complete the work atmy cost provided 
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I am given marks at once wherever the work can 
be started. There are many places on which water 
is standing at present and on which Govt, had been 
unable to decide the alignment of the distributary 
upto then though work can be started there. I think 
under these circumstances I am inno way justified 
for any penalty, 

I ope your honour will help me in future in 
giving the marks wherever work can be started, so 
that I may try to finish the job now as soon as 
possible within the extension applied by mein my 
letter No. 561 dated ....” 


The appellant was well aware that his 
application for extension of time for com- 
pletion of the dontract had been turned 
down. As will appear from the appellant's 
reply, the abkalani of 1930 had started and 
all serious efforts at completing the contract 
‘became suspended, Between April 24, and 
the abkalang of 1930 no further measure- 
ments were taken by the P. W. D. and it 
is a matrer of considerable controversy 
what amount of work was done by the ap- 
pellant in this period. The appellant con- 
tenda he did 500,000, c, ft. and received 
advances of money on this basis. The res- 
pondents contend, and the learned Judge 
appears to hold, that the total work done 
till the abkalanit of 1930 was within 
2,000,900 c ft, On September 16, 1930 the 
Executive Engineer wrote to the Sub- 
Divisional Officer the fcllowing memo, 
Ex. 113, a copy of which was forwarded to 


the appellant ; 

“With reference to his letter No. 1534 dated 
September 10, 1930 the Sub-Divisionnl Officer IJO 
Sub-Division No. 3 is informed with compliments 
that the question of recommending extension to 
the contractor is out of question now as the Super- 
intending Engineer, North Western Circle, has 
already decided the matter: vide please his letter 
No. D-52 W. B. dated May 28, 1930 copy forwarded 
to him under this office No, G-4831 dated June 12, 
1930 and also this office letter No, 4169 dated 
May 19,1930. The contractor should please be in- 
formed that he will have to finish the work and 
also pay the fine which will go on increasing if he 
delays further. lf he does not start the work the 
same may be started departmentally et his risk and 
costs. 

9 The contractor should please be informed that 
his progress during the months of April and May 
1930 was very unsatisfactory. The undersigned is 
of opinion that the contractor's failure to complete 
the work within the stipulated time appears to be 
due to the fact that he depended too. much upon 
the local labour during the last working season. He 
should have got more imported labour. Unless 
therefore he brings some imported labour there is 
no likelihood of his finishing even during this work- 
ing season which will not be good for him. It 
is in his interest to complete the work as early as 
possible. 

3. The Sub-Divisional Officer is requested to please 
gee that no chance is given to the contractor for 
making a complaint against this department for 
not giving him centre line, levels, etc. He should 
please at once depute a subordinate to line out the 
works in the area where if is possible to start the 
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work if this is not already done and give notice 
to the contractor that if he does not finish the work 
quickly his name will be reported to the Chief 
Engineer, Lloyd Barrage and Canals Construction 
as being an incompetent contractor,” 


The appellant apparently restarted the 
work only on November J, 1930 and the 
progress shown wag poor in toe extreme as 
Will be seen from Hx. 304, a registered 
memo addressed by the Assistant Hngineer 
fo the appellant on November 21, 1930, 
which reads : 

“Mr. 8. M, Aggarwala contractor, on D,1. R/D,6.R 
is hereby informed that he has restarted earth work 
of D.1.R/D.6.R from November 1, 1930, but from the 
poor progress so far, it appears as if he has little 
or no care tocomplete the work. In case be does 
not bring additional labour and give satisfactory 
progress during the next month, undersigned will 
be compelled to request the Executive Hogineer 
for cancellation of his contract and letting out the 
work to some other contractor. 

His present labour strength is 40 (forty) imported 
labour and eight keenwallas, With this labour it will 
take him years to complete the earth work. In no 
case this department is prepared to have the repeti- 
tion of state of affairs when the contractor miser- 
ably failed in giving sufficient progress and kept 
on simply promising. It is hoped that the con- 
tractor will realize the gravity of the situation and 
will report his intention at an early date,’’ 


It would appear however that the appsl- 
laut, in spite of spasmodic efforts in Deceme 
ber 1930 and January and February 1931, 
was unable to coma anywhere near finish- 
ing the work contracted for, and as time 
went on the relations between the appellant 
and the department became more and mora 
dificult. A series of letters and menos 
from the Engineers fo the appellant in 
January and February 1331 disciose their 
entire dissatisfaction with the appellant's 
progress and the quality of work turned out 
by him. The letters, Exs. 138 to 143 bes 
tween January 8, 1931 and February 10, 
1931 are examples. Infacton February 14, 
1431, by his letter Ex, 144 the Executive 
Engineer ordered tha appellant to cease 
work and the Sub-Divisional Officer ta take 
final measurements. The appellant attempt- 
ed to counter by pleading shortage of funds 
occasioned by the department's failure to 
measure the work doue and pay his bills. ' 
He attributed the poor progress to the 
hardness of the soil, tə the dilatoriness of 
the department is preparing proiles, etc. 
The letters Exs. 215, 163 387, 172 and 173 
written by the appellant between Decem- 
ber 21, 1930 and February 18, 1931, ara 
examples of his attitude. According to the 
appellant, apart from approximately 
23,32,750 e. ft. of excavation work done 
till abkalant in 1930 hehad done a fur 
ther 13,28,35Ł c. ft. singa November 1930. 
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The respondents did nct consider on the 
basis of the measurements taken by them 
that the appellant had done more than 
12,02,070 c.ft, since April 74, 1930 when the 
' total work done was admittedly 18,32,750 
c. ft. On February 28, 1931 the Superin- 
tending Engineer P. W. D. wrote the 
following letter Ex. 147 to the Hxecutive 
Engineer, Warah Branch, a copy of which 
was forwarded to the appellant on 
March 2°: 

“The Superintending Engineer, North Western 
Oircle presents compliments to the Executive 
Engineer, Warah Branch Division, and under 
the circumstances reported in his letter No. 2023 
dated February 26, 1931, has the honour to return 
the above-mentioned tender agreement No, 33 of 
1928-1929 along with file sent with his above- 
mentioned letter and to order that the contract 
should be rescinded and the penalty 10 per cent. 
of the tendered amount imposed. f 

2, Approval jis also accorded to making no pay- 
ment to the contractor for the work done after the 
receipt of the notice byhim with regard to stoppage 
of doing any further work. 

3. Full particulars with regard tothe contractor's 
name, father's name, address, resident, ete. should 
be furnished, when the Chief Engineer, L. B. & 
O. O. will be addressed to circulate the contractor's 
name for not getting any work in this jurisdic- 


tion.” 

This terminated the contract. Final, 
measurements which the Assistant Engi- 
neer had started taking on February 16 
were ccmpleted, check measurements were 
taken by the Executive Engineer on March 
16, 1931. After the necessary notice the 
appellant filed his suit on September i, 
1931. It only remains to be stated that 
thé unfinished portion of the work under 
Ex. 104 onthe distributory D/)/R. D/t/R 
wasin May 1931 undertaken by another 
contractor whocompleied the work in March 
1932 and was paid on the basis of 
1,54], 872 c. ft. of excavation. With this 
background we proceed to set ont and deal 
seriatim with the various points made 
by the learned Advocate for the appellant 
in this appeal. In so doing we have felt it 
convenjent to alter in some degree the 
order adopted by the learned Advocate: 
(1) Under ibe contract Ex. 105 relating 
' to gaps in DÍL the appellant has been 
underpaid tothe extent of Rs. 264; (2) The 
action of the respondenis in terminating 
the contract Ex. 104 on February 23, 
183] was illegal and wrongful. In con- 
sequence the forfeiture of their deposit 
Rs. 3,055 cannot stand, and the appellant 
is not responsible for and cannot be 
debited witha sum cf Rs. 700 paid to the 
contractor whocompleted the work (claim 
Re, 3,755); (3) The final measurements 
upon which the appellant’s accounts have 
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been settled are incorrect and the appellant 
has not been paid for over 400,000 c. ft, 
of excavation actually done by him; (4) 
The appellant has also been underpaid by 
unjustifiable deductions from the contract 
rate bacause of alleged defects in the vork 
done [claim Rs. 6,393 on (8) and (4)]; (5) 
The appellantis entitled to damages for 
wrongful termination of the contract (claim 
confined to Rs. 1,948). 

Point 1, * x ij 4 * 

Point, 2. The most debated question 
in the entire hearing of this appeal has 
been that relating tothe termination of 
the contract Ex, 104 on February 28, 1931. 
Exhibit 104 is a long and complicated 
document and if is necessary for a proper 
understanding of this judgment that we 
should set out verbatim the clauses there» 
in bearing directly orindirectly on this 
point. The “generalrules and directiona 
forthe guidance of contractors” which 
forms thefirst part of Ex. 104 have no 
bearing. Then follows the “Tender” 
setting out the estimated cost of the 
work as Rs, 30,556, the security deposit to 
be made by the contractor (appellant) as 
Rs. 3,055 and specifying the item of work 
to be done ina period of one year at the 
rate of Rs, 6-3-0 per 1000 c, ft. as 
“excavation from canal cutting and burrow pits 
for canal excavation and bank wall including clod 


breaking and dressing of canal sections and banks 
lead up to 100 ft." 


Attached tothe tender are the “Condi- 


tions of Contract.” Clause (1) relates 
to the security deposit and concludes 
thus : . 


“All compensation or other sums of money pay- 
able by the contractor to Govt. underthe terms of 
his contract may be deducted from, or paid by 
the sale ofasufficient part of his security deposit 
or from the interest arising therefrom, or from 
any sums which maybe due ormay become due to 
the contractor by Govt, on any account whatsoever 
and inthe event of this security deposit being 
reduced by reason of any such deduction or 
sale ag aforeeuid, the contractor shall within ten 
days thereafter make good in cash or Govt. 
securities endorsed as aforesaid any sum or 
sume which may have been deducted from or 
raised by sale of his security deposit or any part 
thereof,” 


i Olauses (2), (3), (4) and (5) are set out in 
ull : 


Clause (2),—The time allowed’ for carrying out 
the work as’entered in the 

Compensation for tender shall be strictly observed 
delay, by the contract or and shall 
l - be reckoned from the date 
noted in the written order to commence. The 
work shall throughout the stipulated period of the 
contract be proceeded with all due diligence (time 
being deemed to be of the essence of the contract, 
on the part of the contractor) and the contractor 
shall pay as compensation an amount equal to one 


1840 


per cent. or such smaller amount as the Superintend- 
ing Engineer (whose decision in writing shall be 
final) may decide, on the amount of the estimated 
cost of the whole work asshown by the tender for 
every day that the work remaius uncommenced or 
unfinished, after the proper dates. And further, to 
ensure good progress during the execution of the 
work? the contractor shall be bound, in all cases 
in which the time allowed for any work exceeds 
one month, to complete one-fourth cf the whole 
before one-third of the whole time, time allowed 
under the contract has elapsed; one-half of the work 
before ove-half of such time has elapsed; and 
three-fourths of the work before three-fourths of 
such time has elapsed. In the event of the con- 
tractor failing to comply with this condition he 
shall be liable to pay as compensation an amount 
equal to one per cent. or such smaller amount as 
the Suptrintending Engineer (whose decision in 
writing shall be final) may decide on the said cost 
of the whole work for every day that the due 
quantity of work remains incomplete. Provided 
always that the entire amount of compensation to 
be paid under the provisions of this clause shall 
not exceed 10 per cent. on the estimated cost of the 
work shown in the tender. 

Clause (3).—In any case in which under any 

clause or clauses of this con- 

Action when whole tract the contractor shall have 
of security deposit is rendered himself liable to pay 
forfeited. compensation amounting to 

the whole of his security 
deposit (whether paid in one sum or deducted by 
instalments) the Executive Engineer, on behalf of 
the Secretary of State for India ın Oouncil shall 
have power to adopt any of the following courses, 
as he may deem best suited to the Interest of 
Govt.: 

(a) Rescind the contract (of which rescission 
notice in writing to the contractor under the hand 
of the Executive Engineer shall be conclusive evi- 
dence), and in which case the security deposit of 
the contract shall stand forfeited and be absolutely 
at the disposal of Govt. 

(b) To employ labour paid by the Public Works 
Department and to supply materials to carry oat 
the work, or any part of the work debiting the 
contractor with the cost of the labour and the 
price of the materials (of the amount of which cost 
and price a certificate of the Executive Engineer 
shall be final and conclusive against the contrac- 
tor) and crediting him with the value of the work 
done, in all respects in the same manner and at 
the same rates as if it had been carried out by the 
contractor under the terms of his contract; the 
certificate of the Executive Engineer as to the 
value of the work done shall be final and conclu- 
sive against the contractor. 

(c) To order that the work of the contractor be 
measured up and to take such part thereof as shall 
be anexecuted out of his hands, and to give it to 
another contractor to complete, in which case any 
expenses which may be incurred in excess of the 
sum which would have been paid to the original 
contractor, if the whole work had been executed 
by him (of the amount of which excess the certi- 
ficate in writing of the Executive Engineer shall 
be fixed and conclusive) shall be borne and paid by 
the original contractor and may be deducted from 
any money due to him by Govt. under the con- 
tract or otherwise or from his security deposit 
or the proceeds of sale thereof, or a sufficient part 
thereof. 

In the event of any of the above courses adopted 
by the Executive Engineer, the contractor shall 
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have no claim to compensation for any loss sus- 
tained by him by reason of his having purchased 
or procured any materials or entered into any 
engagements, or made any advances on account 
of or with a view to the execution of the work 
or the performance of the contract. And in case 
the contract shall be rescinded under the pro- 
vision aforesaid the contractor shall not be entitled 
to recover or be paid any sum for any works 
therefore actually performed under this contract 
unless and until the Executive Engineer shall have 
certified in writing the performance of such 
work and the value payable in respect thereof, and 
he shall only be entitled tobe paid the value so 
certified. 

Olause (4.—In any case in which any of the 
powers, conferred upon the 
Executive Engineer by cl. (3) 
hereof, shall have become 
exercisable and the same 
shall not be exercissd, the 
non-exercise thereof shall 
not constitute a waiver of 
any of the conditions hereof 
and such powers shall not- 
withstanding be exercisable 
in the event of any future 
case of defanlt by the con- 
tractor for which by any clause or clauses hereof 
he is declared liable to pay compensation amount- 
ing to the whole of hie security deposit and the 
liability of the contractor for past and future com- 
pensation shall remain unaffected. Inthe event of 
the Executive Engineer putting in force either of 
the powers (a) or (e) vested in him under the pre- 
ceding clause he may, if he so desires, take posses- 
sion of all or any tools, plaint materials and stores, 
in or upon the works, or the site thereof or be- 
longing to she contractor, or procured by him and 
intended to be used for the execution of the work 
or any part thereof, paying or allowing for the 
same in account at the contract rates, or in case 
of these not being applicable at current market 
rates to be certified by the Executive Engineer 
whose certificate thereof shall be final, otherwise 
the Executive Engineer may by notice in writing 
to the contractor or his clerk of the works, 
foreman or other authorized agent require him to 
remove such tools, plant, materials or stores from 
the premises (within a time to be specified in such 
notice); and in the event of the contractor failing 
to comply with any such requisition, the Executive 
Engineer may remove them at the contractor's 
expense or sell them by auction ot private sale on 
account of the contractor and at his risk in all 
respects, and the certificate of the Executive 
Engineer as to the expense of any such removal, 
and the amount of the proceeds and expense and 
of any such sale shall be final and conclusive against 
the contractor.” 


Contractor remains 
liable to pay com- 
pensation if action 
not taken under 
clause (3). 

Power to take 
possession of, or re- 
quire removal of, or 
sell contractor's 
plant. 


Clause (5).—If the contractor shall desire an’ 
extension of the time for 
completion of the work on 
the ground of his having 
been unavoidably hindered. 
in its execution or any other ground, he shall 
apply in writing to the Executive Engineer within 
30 days of the date ofthe hindrance on account 
of which he desires such extension as aforesaid, 
and the Executive Engineer shall, ifin his opinion 
(which shall be final) reasonable grounds be shown 
therefor, authorise such extension of time, if any, 
as may,in his opinion be necessary or proper.” b 
y 


The ‘Oonditions” „are followed 


Extension of 
time. 
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“Specifications for earthwork” but with 
these we are not at present concerned. 
Ncw the first point that arisesin connec- 
tion with this question is whether in 
Ex. 104 time was of the essence of the cone 
tract. For the appellant it is contended 
that time was not of the essence of the 
ecntract, that the contract was analogous 
to an ordinary building contract in which 
timeis not of the essence unless expressly 
made so. Fer the respondents, it is con- 
tended that time was of the essence of the 
contract and has been expressly made so. 
In Halsbury’s Laws of England, Vol. 3, 
pares. 378, 379, the law on this question 
is thus stated >» 

“378 In building contracts time is not of the 
essence of the contract inthe absence of express 
words making it so,as the subject of the contract 
is notsuch as to make the completion of time 
essential. And the mere insertion of words making 
time of the essence of the contract will be ineffec- 


tivelf they are inconsistent with other terms of the 
contract, 


It would seem that time cannot be of the 
essence of the contract where there is an express 
provision for a weekly sum to be paid for every 
week during which the work should be delayed 
after the date fixed, nor generally where the par- 
ties contemplate a possible postponement of com- 
pletion. 

379. Where the contract expressly makes time of 
the essence of the contract, or gives a power to 
determine the contract in case of non-completion 
within the stipulated time, then, in the absence of 
any inconsistent provisions, time will be of the 
escence of the contract, and the contractor can 
recover nothing if he does not complete in time,” 
_In el. (2) of the Conditions in Ex. 104 it 
is provided: 

“The time allowed for carrying out the work as 
entered in the tender shall be strictly observed 
by the contractor and shall be reckoned from the 
date noted inthe written order tocommence, The 
work shall throughout the stipulated period of the 
contract be proceeded with all due diligence (time 
being deemed to be of the essence of the contract 
on the part of the contractor)." 

It is difficult to conceive of a more 
specific stipulation making time of the 
essence of a contract, Is there then any- 
thing in the other terms of the contract 
inconsistent with cl. (2) in this regard 
which would render the provision as to 
. time being of the essence of the contract 
ineffective? The learned Advocate has 
referred to cls. (2) and (5)of the contract 
and contended that the penalty provided 
for in cl. (2) for every day of delay in 
completing the work and the provision 
for extending the time for completion of 
the work contemplated under the contract 
contained in cl. (5) are wholly inconsistent 
with the provision that time is of the 
essence of the contract and render this 
provision Ineffective, He has relied mainly 
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onthe passages in Halsbury referred to 
above and the following cases: Lamprell v. 
Billericay Unicon (1), Webb v. Hughes (2), 
Burn & Co.v. Lukhdhirji Morvai State (3) 
and D. W. Roberts v. Shaikh Hyder (4). in 
Lamprell v. Billericay Union (1) the point 
is cnvered in the following passage at pp. 
308-309": | 

“The only point raised on these pleas was that 
the works were not completed before the end of 
December 1840, instead of June 24, 1840. But 
looking tothe whole of the deed we are of opinion 
that the time of the completign was not an essen- 
tial part of the contract; first, because there is an 
express provision made for a weekly sum to be 
paid for every week during which the work should 
be delayed after June 24, 1840; and seconly because 
the deed clearly meant to exempt the plaintiff 
from the obligation astothe particular day, in 
case he should be prevented by fige or other 
circumstances satisfactory to the architects; and 
here, in fact, it is expressly found by the arbi- 
trator that the delay was necessarily occasioned by 


extra work,” 
of the contract Ex, 104: the 


In cl. (2) 
penalty becomes exhausted and ceases 


after the brief period of ten daye; in Lamp- 
rell v, Billericay Union (1) the penalty of 
a weekly sum was payable indefinitely 
after June 24,1840. This isthe only point 
of distinction. In Webb v. Hughes (2) the 
point is dealt with in the judgment of the 
Vice-Chancellor at p. 2867 thus : 

“Now the rules of this Oourt are plain. A pur- 
chaser may, by the terms ofthe agreement, make 
time the essence of the contract; but it requires a 
very strict stipulation to effect that object; or he 
may make time the essence of the contract bya 
notice at any time during the progress of the nego- 
tiations........ In my opinion the agreement in this 
case did not make time the essence of the con- 
tract; because the very condition showed that the 
execution of the contract might from some causes 
be postponed, and in that case,interest was to be 
paid upon the purchase-money until the completion 
of the purchase......It was therefore evidently con- 
templated that the time might, extend beyond the 


day fixed for completion.” 
In D. W, Roberts v. Shaikh Hyder (4) 


the contract ran as follows : 

“The whole work will be completed in four months 
from the date of getting permission in writing from 
Mr. D. W. Roberts. A fine of Rs.5 per day will be 
exacted for every day after that date if the work is 
not completed within the above noted time.” 

It was held that time was not of the 
essence of the contract. The case in Burn 
& Co. v. Lukhdhirji Morrai State (3), is of 
no assistance as on the facts of the case 
their Lordships of the Privy Council held 


(1) (1849) 3 Ex, Oh. 283; 18 L J Ex. 282. 
G) (1870) 10 Eq. 231; 39L J Oh, 606; 18 W R 
74 


(3)A IR 1925 P 0.188; 90 Ind. Oas. 52; 23 AL J 808; 
LR6 A (PO) 147; 300 WN 145 (P O). 

(4) A I R 1923 Nag. 140; 69 Ind. Oas. 894. 

*Page of (1849) 3 Ex. Oh.—[ £d.) 

tPage of (1870) 10 Eqg.—[Ed.] 
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that there was a-waiver of the implied 
Stipulation that time. was ‘of the essence of 
the contract. It would appear therefore that 
the inclusion of clauses in a contract provid- 
ing for extension of time in certain contin- 
genaies, and providing for the payment ofa 
fine or penalty for every day or week the 
work undertaken under the contract remains 
unfinished on the expiry of the time proe 
vided in the contract, is inconsistent with 
time being of the essence of a contract, 
and would be calculated to render ineffec- 
tive an express provision in a contract to 
that effect. And this certainly accords with 
commonsense. To say in one breath that 
time isof the essence of a contract but that 
the period provided in the contract may 
be extended is a-contradiction in terms; 
to say that time is of the essence of a con- 
tract and at the same time to provide the 
levy of a daily or weekly fine or penalty for 
non completion on due date is no less a 
contradiction in terms. Oonfronted with 
this difficulty the learned Advocate-General 
has referred us to a passage in Vol}. 3 of 
Halsbury'’s Lawa of England which appears 
at p. 2&0 in para. 511 which reads thus : 

“511, ** * * In many cases the time fixed by 
the contract ceases to be applicable on account of 
some act or default of the employer or his architect, 
A provision therefore is generally inserted, in order 
to avoid such acts or defaults destroying the right 
to liquidated damages, by which the architect is 
empowered to grant an extension of time in certain 
specified events, and the contractor is bound, in case 
such an extension has been properly granted, to 
complete within the extended time. This has the 
effect of substituting for the time fixed by the con~ 
tract anew time from which the liquidated damages 
are to run, * * * an 

But this is of no assistance to the learned 
Advocate-General as, in the first place, such 
a provision is for the benefit of the owner 
only and nob for that of the contractor. 
Clause (5) of the contract Ex, 104 is clearly 
for tbe benefit of the contractor only. 
Besides the proposition set out iu the pass 
age quoted is considerably qualified in 
the passage immediately following which 
reads : 

“But such anew time can only be substituted for 
the original time, under such a power, where the 
extension is given under the circumstances and ths 
events expressly stipulated by the contract, Thus,a 
power to extend the time in the event only of strikes 
or other causes beyond the contractor’s control would 
not authorize an extension of time for delay in giving 
to the contractor possession of the site ....'” 

It appears to us that the question whether 
or Not time is of the essence of a contract 
is a question of the intention of the parties 
to be gathered from the terms of the con» 
tract. Where as in the case of Ex. 104 
there is an express provision that time is 
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of the essence of the contract and at the 
same time provision for extension of time 
without limit or qualification and for the 
levy of a penalty, it cannot be said that 
it was intended that time should be of the 
essence of the contract. No doubt the 
passage cited from Halsbury’s Laws of 
England and the cases relied on refer to 
building contracts, but we can See no reason 
why in principle, they do not apply to 
P. W. D. contracts. We must therefore 
hold that time was not of the essence of the 
contract Ex. 104. On this basis the learned 
Advocate for the appellant developed his 
argument. Time was not of the essence of 
the contract, the respondents permitted the 
appellant to continue the work with the 
object of completing it after June, 1930, 
and having done so, they could not termi- 
rate the contract thereafter except by 
reasonable notice making time of the essence 
of the contract. In this case the contract 
was terminated on February 28, 1931, with- 
out any notice whatever. The action of the 
respondents was clearly illegal and wrong- 
ful, Butthis line of arguments leaves out 
of consideration altogether the special 
terms of the contract between the parties 
which must govern and regulate their legal 
Tights and liabilities, 

The learned Advocate-General contended 
that the respondents had throughout acted 
in strict accordance with the terms of 
Ex. 104 and that their legal position there- 
under was unassailable, Clause (2) provided 
for the imposition of a penalty on the appel- 
lant for failure to complete the work to be 
done under the contract in two contingen- 
cies: (a) for every day that the work re- 
mained unfinished after the date provided 
for completion of the whole; (6) for every 
day that specified portions of the work re- 
mained unfinished at stated intervals during 
the period of the contract; in either case 
the penalty or ‘compensation’ wag nob to 
exceed ten per cent. of the estimated cost 
of the work. In the present case no penalty 
had been levied during the period of the 
contract but penalty was definitely levied 
when the extended period of the contract 
expired, i. e., on June 9, 1930. Such penalty 
or compensation in this case as was per- 
missible under cl. (2) of Ex. 104 was exe 
hausted in ten days from June 10, 1930 
and el. (3) of Ex. i0£ came into operation 
as thé compensation for which the appel: 
lant had ‘rendered himself liable’ amounted 
to the whole of his security deposit. At this 
juncture under cl. (3) one of three courses 
was open to the respondents : {a} they could 
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rescind the contract and the security depo- 
sit would stand forfeited; (b) they could 
without rescinding the contract use the 
appellant’s plant, machinery and tools and 
themselves supply materials and labour and 
thus carry out the unfinished part of the 
work under the contract with the assistance 
of the respondents, debiting to his account 
all expenses incurred thereby and crediting 
to his account the value of the work at the 
contract rate; (c) the respondents could 
engage another contractor to complete the 
work under the contract on -account and 
risk of the appellant. These three alterna- 
tives were provided in cl. (3), subscls. (a), 
(b) and (c). But the respondents were not 
necessarily bound to put el. (3) into opera- 
tion and chcose their alternative at once, 
for cl. (4) of the contract Ex. 104 provided: 

“In any case in which any of the powers con- 
ferred upon the Executive Engineer by el. (3) 
hereof, shall have become exercissable and the same 
shall not be exercised, the non-exercise thereof 
shall not constitute a waiver of any ofthe conditions 
hereof and such powers shall notwithstanding be 


exerciseable in the event of any future case of default 
by the contractor a” 


The respondents did not in fact proceed 
under cl. (8) on June 21, 1930; they per- 
mitted the appellant to go on with the work 
still hoping that he would complete it, But 
even after the abkalani the appellant con- 
tinued as dilatory as before, and at the end 
of February 1931, when every chance had 
been given him, when at the end of four 
months after the abkalant the appellant had 
still 1,500,000 c. ft. of work unfinished, the 
respondents lost all faith in him, brought 
cl. (3) of the contract into operation and 
chose the alternative provided in sub-cl. (c) 
thereof. Thus, the termination of the cone 
tract cn February 28, 1931, was strictly 
in terms of Ex. 104 the contract between 
the parties and therefore legal. The fact 
that on some occasions between June 1930 
and February 28, 1931, the Executive En- 
gineer or the Assistant Engineer wrote 
Jetters to the appellant not quite consistent 
with the legal position set out above could 
be of no assistance to the appellant and 
could not alter or affect the legal relations 
between the parties. The Superintending 
Engineer was and was admittedly consi- 
dered by the appellant the fina) authority 
in ths matter and his decisions contained 
in Ezs. 135 and 147 referred toin a pre- 
vious part of this judgment clearly indicate 
that the respondents were acting in accord- 
ance with Ex, 104 and enforcing their 
righis under the contract. This constrac- 
tion, of the clauses of Ex. 104, the contract 
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between the parties, has been attacked in 
more ways than one.by, the learned Advo- 
cate for the appellant. But the learned 
Advocate shifted his ground from time to 
time during the ten days occupied in the 
hearing of this appeal thus betraying, the 
weakness of his argument. 

He first contended that cls. (2) and (3) of 
the contract ceased to operate after Feb- 
ruary 9, 1930, and in any case after June 9, 
1930, by reason of the fact that the period 
of the contract was extended by four 
months. Thereafter, the *ontract became 
one ‘at large’ and there could be no rescis-. 
sion except after reasonable notice, it 
appeara to us clearly unreascnable to accept 
such an argument for, it would amount to- 
this: because at the earnest eptreaties of 
the appellant the respondents under cl. (5) 
of the contract granted him an extension ; 
they forfeited all rights reserved to them 
under cls. (2) and (3) of the contract. Ata 
later stage the learned Advocaté adopted 
the argument that cl. (2) of the contract 
and the provision for compensation there- 
under was operative and enforceable only 
during the period of the contract, and not 
on the expiration of the period. But this 
argument is unsubstantial as cl. (2) clearly 
and explicitly provides for compensation 
to be recovered in two contingencies: during 
the period of the contract and after the ex- 
piration of the period if the work is incom- 
plete. l l 

Next it was contended by the learned 
Advocate for the appellant that the threes» 
sub-clauses of cl. (3) of Ex. 104 were 
mutually exclusive. The respondents having 
elected to rescind the contract and forfeit 
the security deposit under sub-cl. (a) of 
cl, (3) the appellant was freed from all 
further liability under the ‘contract. . Apart 
from the fact that this argument is incon- 
sistent with the position taken by the 
learned Advocate for the appellant that the 
termination of the contract in February 
1931, was illegal and wrongful, itis based 
on a misappreciation of the action taken by 
the respondents, They have in fact acted 
under sub-cl. (e) and not undar sub- 
cl. (a) as will be apparent from the letter 
Ex. 147, 

Finally, the learned Advocate for the 
appellant adopted this argument: cl. (3) 
of the contract Ex. 104 can be availed 
of and brought into operation only if the 
contractor “shall have rendered himself 
liable to pay compensation amounting to 
the whole of his security deposit.’ This 
could only happen if the respondents had 
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under the latter part of cl. (2) claimed 
compensation for work remaining unfinishe 
ed at the stated intervals during the 
pericd of the contract, for in this contin- 
gency -the contractor would “be liable” to 
Pay compensation. But the respondents had 
admittedly claimed compensation under 
part 1 of cl. (2) for non-completion of work 
at the end of the extended period of the 
contract and in that contingency cl. (2) 
provided that the contractor“shall pay” com». 
pensation and not that he shall “be liable” 
to pay compensafion. With all respect to 
the learned Advocate for the appellant, we 
consider this lineof argument more ingenious 
than sound. A person “renders himself 
liable to pay” compensation whether he 
“shall pay’, it or “shall be liable” to 
pay it. Further the acceptance of such 
an argument would lead to an absurdity. 
For a mincr default in not completing 
‘specified proportions cf the work at the 
‘Stated intervals during the period of the con- 
tract referred to in cl. (2) the contractor 
would be liable to the penalties provided in 
cl, (3) which are of a vital nature but for 
the far more serious default in leaving the 
work unfinished at the termination of the 
Period of the contract he could not be go 
penalized. 

The question of the termination of the 
contract on February 28, 1931 by the res- 
pondents and the legality of their action in 
doing sois by far the most important point 
involved in this appeal. We have given 
this matter our very earnest attention and 
have carefully weighed every argument 
addressed to us by the learned Advocate for 
tke appellant and the learned Advocate- 
General, acd have come to the conclusion 
that the construction cought to be placed 
on cls. (1) to (5)‘of the contract Ex, 104 by 
the learned Advocate-General is one which 
accords with the language used in the docu- 
ment as well as with reason and common- 
sense. The contract is an extremely elabo- 
rate document; it is a standard form of 
contract in use by the Public Works 
Department and must surely have been in- 
tended to cover all possible contingencies. 

Under Ex. 104 the period for completion 
of the work was one year from February 9, 
1929, Atthe request of the appellant the 
period was extended by four months which 
would expire on June 9, 1930. An extension 
beyond June 9, though sought by the appel- 
lant and recommended by the Executive 
Engineer had been definitely and finally 
turned down by the Superintending 
Engineer, On June 13 the appellant 
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received & copy ofthe Executive Engineer's 
letter Ex. 135. He is an educated man; 
he was on the spot in constant communi- 
cation with the P. W. D., officials, and 
ke must bave understood the decision arrived 
at by the respondents and embodied in 
Ex. 135; he was to be penalized under 
el, (2), he was to be permitted to “finish the 
work,” and cl. (8) was not for the time 
being to be put into operation. He proteste 
ed against the fine but elected to go on with 
the work. Even after the abkalani however 
the appellant’s work was slow and unsatise 
factory ;even in February 193] he had still 
an unfinished balance of 1,500,000 c. ft. 
of work; he wasdaily and continuously in 
default from June 10, 1930 onwards; the 
respondents considered further fobearance 
on their part in exercising their legal rights 
under cl. (3) of the contract not in their 
interests and on February 28, acting under 
el. (3) (c) of Ex. 104 they terminated the 
contract, We areof opinion in these cir- 
cumstances and upon a proper construction 
of the relevant clauses of the ‘contract that 
the respondents had a legal right to act as 
they did and that the termination of tke 
contract was not wrongful or illegal. 


The learned Advocate was at pains to 
show from the correspondence that from 
November 1930 to February 1931 the 
appellant had accomplished 1,2 0,000 c. ft, 
of work; that had he been allowed to 
continue he could have completed the work 
by March 31, 1931; that a contractor was 
engaged to complete the work only in 
May 1931; that he completed it only in 
March 1932; that the respondent's decision 
was thus unfair and arbitrary. But all this 
argument ig in truth beside the point, 
for however unfair and arbitrary the 
action of the respondents might seem, if 
they had the legal right to act as they 
did—and we hold they had—the appellant 
is out of Court. The security deposit in this 
case was ten per cent. of the estimated cost of 
the entire work and amounted to Rs, 3,055. 
The respondents did not forfeit the security 
deposit under cl. 3 (a), They imposed on’ 
the appellant the maximum fine or come 
pensation Jeviable under el. (2) of the con- 
tract, ten per cent. of the estimated cost of 
the entire work, and appropriated the 
security depcsit to the fine as they were 
entitled’ to do under el. (1) of the contract, 


It has been strenuously argued for the 
appellant that even assuming this is what 
has been done, the provision in cl. (2). of 
Hx. 104 is a penalty and the amount can- 
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not be recovered as liquidated damages; 
time not being of the essence of the con- 
tract the respondents cannot claim the sum 
of Rs, 3,055 as liquidated damage; they 
are at most entitled to reasonable damages 
and they have given no proof of any. The 
question we think is covered by s. 74, 
Contract Act, the first paragraph of which 
reads thus: 

“74. When a contract has been broken, if a sum 
is named in the contract as the amount tobe paid 
in case of such breach, or if the contract contains 
any other stipulation by way of penalty, the party 
complaining of the breach is entitled, whether or 
not actua] damage or loss is proved to have been 
caused thereby, to receive from the party who has 
broken the contract reasonable compensation not 
exceeding the amount so named or, ags the case 
may be, the penalty stipulated for.” 

As is stated in Pollock and Mulla'’s Oon- 
tract Act: “This section boldly cuts the 
most troublesome knot in the Common Law 
doctrine of damages”. Whether actual 
damage or loss is proved or not, the Court 
is entitled to award reasonable damages not 
exceeding the stipulated amount. In this 
case cl. (22) of the contract Ex. 104 
provides: 

“Clause (22).—All sums payable by way of com- 
pensation under any of these conditions shall he 
considered as reasonable compensation to be applied 
to the use of Govt. without reference tothe actual 
loss of damage sustained and whether or not any 
damage shall have been sustained,” 

. The learned Advocate-General contends 
that this express provision in the contract 


overrides the rule of law as laid 
down in s. 74, Contract Act, and he 
has relied on the case in Ramnath 


Sutshi v. Secretary of State, 13 Ind. Oas. 
46 (5) but this case just sets out 
the principles contained ins, 74, Contract 
Act, and we will be on safe ground if we 
base our decision on this point on the 
provisions of s 74, Contract Act. The ques- 
tion then is whether Rs. 3,055 can be con» 
sidered reasonable damages in the cir- 
cumstances of this cass. We are of opinion 
thatit can. One of the main purposes of 
the Public Works Department of the rese 
pondents is to furnish irrigational facilities 
to the agricultural class. The work under 
“the contract was to prepare a distributary 
for a rice canal. The extended period of 
the contract was 16 months ending June 
1930, and obviously, had the appellant 
completed the work then the disiributary 
would have been ready for use in the 
abkalani of 1930. There can be no doubt 
that the loss of the use of this distributary 
in the years 1930 as well as 1931 was the 
result of the appellant’s breach of contract 


(5) 13 Ind. Cas. 46. 
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for with 15,00,000 c. ft. of work still to be 
done and a new contractor to be found to 
do it the period between March 1 and 
June J, 1931 was much too short, There is 
besides the fact that by engaging another 
contractor to complete the contract the 
respondents sustained an actual loss of 
Rs. 700 as they had to pay thenew cons 
tractor eight annas per 1,000 c. fit. more 
than the rate under Ex. 104. The exact 
measure of damages in a case such as this 
it is impossible to fix; Rs. 3,055 was the 
amount agreed upon by’the parties who 
have also agreed to regard this as liquidate 
ed damages in view of just this difficulty. 
We think in the circumstances of this case 
that the amount of Rs. 3,055 are reasonable 
damages to which the respendents are 
entitled. 


At the same time we are of the view 
that the respondents cannot over and above 
claim separately the sum of Rs. 700 refer- 
red to as paid in excess to the new cons 
tractor. It is true that this claim is based 
on another clause of the contract—cl, (3) 
(c); but we have held that in this case 
time was not of the essence of the contract 
and the respondents were only entitled to 
reasonable damages for failure on the part 
of the appellant to complete the work with- 
inthe extended time under the contract. 
In assessing the reasonable damages at 
Rs, 3,050 we have taken into consideration 
this actual lozs and the respondents cannot 
have this sum of Rs. 700 twice over. They 
have deducted from the amount payable 
to the appellant both Rs. 3,055 and Rs, 700 
and the appellant will be entitled to pay- 
ment of Rs. 700 with interest. 


Point V.—As we hold that the cancella- 
tion of the contract by the respondents on 
February 28, 1931 was not wrongful or 
illegal there can be no question of any 
claim for damages by the appellant. 

Point HI.. ... 

We have now dealt with all the salient 
points argued before us by the learned 
Advocate for the appellant and the result 
is that this appeal can succeed only to the 
extent of Rs. 700 as shown by us inour 
discussion and finding on point No. II. 
We accordingly allow this appeal to that 
extent. Over and above the amount decreed 
in favour of the appellant by the trial 
Court the appellant will be entitled to 
recover from the respondents a sum of 
Rs. 700 with interest thereon at 6 per cent. 
per annum from date of suit till payment. 
Costs of this appeal to be borne by the 
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parties according to the measure of their 
success in this appeal. 


. D. Appeal partly allowed. 
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Negotiqble Instruments Act (XXVI of 188)),8.8 
—Alteration by stranger, if comes unders, S7— 
Material alteration, what ts—Motive, how far mate- 
rial—Alteration of dates of execution of pro-note 
and of endorgement of payment, whether material— 
Material alterationin pro-note by stranger, tf makes 
it inadmissible in evidence—Promisee, if can base 
action on original consideration. 

The alteration referred to in s. 87, Negctiable 
Instruments Act, refers toa deliberate alteration 
by aparty tothe instrument or by one on whom 
his interest had devolved andnot by a stranger 
particularly when no conduct can be imputed to the 
party in whose interest the alteration has been 
effected or from which either his complicity, laches 
Sirk Gai may be inferred. [p. 798, col. 2; p. 799, 
Co CY) e 

The motive of the person making the alterations 
is to a large extent immaterial. In order to decide 
the material character of the alteration one will 
have to obviously confine himself tothe alteration 
and the effect it is shown to have produced on the 
document itself. If the legal identity of the charac- 
ter of the instrument have been affected or if the 
liability has been attempted to have been extended 
by the alteration, it must be held to be material 
and this would be soirrespective ofthe fact whe- 
ther the alteration is tothe prejudice of the pro- 
misor or the executant ofthe instrument or not. 
If the integrity of a contract has been broken and 
its identity changed either by a party to the con- 
tract or by one who is entitled to sue on itor with 
their connivance snd possibly even when their neg- 
ligence has contributed to the alteration, the instru- 
ment incorporating such a contract must be held 
to have been vitiated. The alteration in the date 
of the execution of the pro-note and endorsement 
of payment is, therefore, a material alteration. 
Davidson v. Cooper (1), Gardner v. Walsh (2), Master 
v. Miller (3) and Gogum Chander Ghose v. Dhuroni 
Dhur Mondal (4), relied on. [p. 796, cols. 1 & 2,] 

Even if a pro-note materially altered by a stran- 
ger be held to be void under s. 87 it does not 
become inadmissible in evidence as would have 
been the case if the document were not duly 
stamped. A subsequent alteration in the document 
by a stranger would not deprive the person, who 
had advanced the money or to whom the money 
had become payable subsequently on account of 
the promisee’s death of his remedy to bring a suit 
for the money advanced to the defendant by way 
of loan. The pro-note would not entail the penalty 
of depriving the drawee or promisee or their re- 
presentatives-in-interest from maintaining an action 
on the original consideration. The promissory note 
having thus become void, the person who had re- 
ceived an advantage under the instrument is bound 
to restore it orto make compensation for ite There 
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is no reason why the Courts should not act im 
such a case on the principle embodied in s. 65, Con- 
tract Act, 177 Ind. Cas. 236 (8), distinguished. [p. 
799, col. 1.] i 

S. A. against a decree of the District Court, 
Ganjam, in A. 8, No. 84 of 1930. 


Mr. B. V. Ramanarasu, for the Appellant.. 
Mr. B. Jagannadha Das, for the Respon- 
dent. 


Judgment.—This appeal arises out of 
a suit instituted on the basis of a pro- 
missory note dated October 15, 1928 
executed by the defendant-respondent tin 
favour of one Berojo Padhi who died 
shortly after its execution leaving him 
surviving an adopted minor son, the plaint- 
iff-appellantin this case. A sum of Re. 10: 
seems to have been paid by the defendant 
on October 12, 1931. This payment was 
endorsed on the back of the promissory 
note and the endorsement was duly signed 
by the defendant. The suit was instituted 
on October 22, 1934, while the plaintiff- 
appellant was a minor. It appears however 
that two dates in the promissory note were 
altered before the suit was brought, The 
first alteration was tbat the figure “1” in 
15, ¿. e., the date on which the promissory 
note was executed was altered into 2 and 
thus the promissory note would now read 
ag if it was executed on October 25, 1928 
and not on October 15. The second alterae 
tion was that the figure “1” in 12 was sub-- 
stituted by 2 and thus the endorsement by 
the defendant of the payment of Rs. 10 
would appear to have been made on Octo- 
ber 22, 193i and not on October 12, 193], 
the date on which the endorsement was 
actually made by the defendant, The Dis- 
trict Munsif passed a decree against the 
defendant as the plaintiff was held to have 
been unaware of these alterations but the 
learned District Judge accepted the appeal 
on the ground that having regard to the 
provisions of s. 87, Negotiable Instuments 
Act, it was not possible to found an action 
on a promissory note which was proved 
to have been altered in material respects. 
The plaintiff now appeals. : 

In support of his appeal the first conten- 
tion raised by the learned Counsel for the 
appellant is that the alteration in the pro- 
missory note was not material in character 
and the motive with which the alteration 
might have been made was wholly irrele- 
vant. His second contention is that even 
ifthe alterations are held to be material, 
his client who was, as stated above, 4 
minor at the time when the suit was insti- 
tuted, did not know anything about them 
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‘and could not in the absence of any cone 
‘duct of his, either fraudulent or negligent, 
be held to be debarred from suing on the 
basis cf the promissory note—particularly 
when the dstes of the promissory note and of 
the endorsement of payment were correctly 
stated in the plaint and no advantage was 
attempted to have been taken on account of 
these alterations. The third contention rais- 
ed on behalf of the appellant is that even if 
his first two contentions do not prevail, he 
should at all events be allowed to fall 
back on the original consideration as 
although the promissory note might have 
‘to be declared void and unenforceable 
‘On account of the alternations, yet it does 
no become inadmissible in evidence and 
the debt could not in any case be held to 
have been extinguished. It was admitted 
that the suit, as framed, was not based on 
the original consideration but this defect 
should be, it was alleged, cured by a formal 
amendment which might be allowed by 
the Court even at this stage. Lastly it 
‘was urged that a decree should have 
been passed against that defendant on the 
admission made by him asa witness to the 
-effect that the money in regard to the 
‘promissory note in suit had not been paid 
and was stil) outstanding. 

The first question to decide is whether 
‘the alterations made in the promissory note 
were material in charater. Since it was 
‘conceded on behalf of the respondent that 
the suit could have been instituted, on 
account of the plaintiff's minority, not only 
‘on the date on which it was actually 
brought but even later, it was vehement 
ly argued on behalf of the appellant that 
the alterations could not beregarded as mate- 
rie], Iam not however impressed by this 
argument although it must be admitted 
that the motive of the person making the 
alterations is toa large extent immaterial. 
In order to decide the material character of 
the alteration one will have to obviously 
confine himself to the alteration and the 
-effect it is ghown to have produced on the 
document iteelf. If the legal identity of the 
‘character of the instrument have been 
affected or if the liability has been attempt- 
-ed to have been extended by the altera- 
tion, it must be held to be material and this 
would be so irrespective of the fact whether 
the alteration is to the prejudice of the 
promisor or the executant of the instrument 
‘Or not. The reason behind the rule is 
based on sound sense and is intended to 
prevent persons from tampering with valu- 
able securities under the penalty of not 
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being able to found their claims on them if 
the alterations are to be found material. If 
the integrity cf a contract has been broken. 
and its identity changed either by a party 
to the contract or by one who is entitled 
to sue cn it or with their connivance and 
possibly even when their negligence has 
contributed to the alteration, the instrument 
Incorporating such a contract must be 
held to have been vitiated. This rule can 
be deduced from a number of cases cited 
at the Bar. It is unnecessary however to 
referto all of them and *it would be suff- 
cient to refer to three English and one old 
Calcutta case on which reliance was placed 
by learned Counsel for the respondent: see 
Davidson v. Coopr (1), Gardner v. Walsh (2), 
Master v. Miller (3) and Goaym Chander 
Ghose v. Dhuroni Dhur Mondal (4). It was 
held in the first case, Davidson v., Cooper (1). 
“that a party who has the custody of an instrument 
made for his benefit, is bound to preserve it in its 


original state, and that any material alteration 
will vitiate the instrument,” 


Lord Denman, O, J. in delivering his 
judgment laid down as a test for determine 
ing the materiality of the alteration whee 
ther the addition gave a different legal 
character to the writing and whether 
it would change the nature of the relation 
ot the parties towards each other and their 
remedies upon it, In the second case the 
promissory note had been altered by add- 
ing another party to it, The alteration 
was apparently of no disadvantage to the 
defendant and yet the promissory note 
was held to be invalid as against the defen- 
dant, Lord Campbell, 0. J. observed: 

“We conceive that the defendant is discharged 
from his liability if the altered instrument, sup- 
posing it to be genuine, would operate differently 


from the original instrument, whether the altera- 
tion be or be not to his prejudice.” 


The same rule was stated in Master: 
v. Miller (3). A study of these cases 
would show that the rule has now been 
well-established that any alteration or 
change in an instrument which ‘causes it 
to speak a different language in legal effect 
from that which it originally spoke, which 
changes the legal identity or character 
of the instrament either in its terms or the 
relation of the parties to it’ is a material 
change. It might not be out of place to 
mention that an alteration in the date of 
a bill of exchange has been stated by the 


(1) (1845) 18 M & W343; 13 L J Ex, 276; 1 Dow). 
& L 377; 67 RR 638, 

(2) (1855) 5 El, & BL 83; 24 L J Q B 285; 1 Jur 
(x. 8) 828;3 W R460; 103 R R 377, 

(3) 1 Sm. L O 803, 

(4) 7 C616; 90L R257. 
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corresponding section of the Bills of 
Exchange Act, to be material, Although 


the Indian Act does not clearly say so yet 
F do not think that there is any reason to 
hold that what would be regarded as a 
material alteration in England should not 
be held to ba so in India. I am for the 
above reasons, of opinion that the alteration 
of dates was a material alteration. 

As for the second contention it was con- 
ceded on behalf of the respondent that 
the alterations in. the promissory note were 
not made either" by the minor or by his 
adoptive father who had died shortly after 
the exeeution of the promissory note in his 
favour. There was no suggestion that they 
were made by or with the knowledge of his 
next friend either who is no other than his 
adoptive mother and with whom the minor 
was living, It was however alleged that 
the alterations were effected by the plaint- 
iff's natural father who had appeared as a 
witness on behalf of the plaintiff. There 
is no evidence on the record from which it 
could be concluded that the promissory 
note was altered by him although the 
learned District Judge has on account of 
certain circumstances hazarded that guess, 
I have considered these circumstances 
carefully. They are inconclusive in my 
Opinion and the expression of opinion by 
the lower Appellate Court must be regard- 
ed to be inthe nature of a surmise. There 
is no evidence on the record that these 
alterations were made by the plaintiffs 
natural father. That is why the trial Court 
abstained from giving a definite finding in 
regard to the person who had effected 
them. The learned District Judge refused 
to believe the statement made by P. W. 
No. 1 and since as a natural father he was 
tosome extent interested in the plaintiff, 
and be was the last person who had admit- 
ted to be in possession of the promissory 
note before the suit was brought, the cons 
clusion was drawn that these must have 
been made by him. 

_ I have already said thatit would not be 
safe to draw this conclusion; but even as- 
suming this to be correct, would this be 
enough to debar the plaintiff from main- 
taiaing bis euit? Learned Counsel for the 
respondent contends that this would be so 
and urges that the question whether these 
alterations were made with the knowledge 
of the minor plaintiff or with that of his 
next friend is wholly immaterial. The 
language of s. 87, Negotiable Instruments 
Act, does, if literally construed, seems to 
support his contention but in “view of the 


KRUSHNACHARANA V, GOUROCHANDRO (MADR.) 
“fact that this construction would lead to 


797 


most undesirable and absurd results, the 
question is whether one should not have a. 
little measure of freedom in construing this 
section somewhat liberally. But before 
interpreting the language of this section in 
the light of certain decided caszs, it is. 
essential to ascertain whether there is any- 
thing in evidence which would show whe- 
ther these alterations were made either 
with the knowledge or complicity of the 
plaintiff or even with that of his next friend. 
The plaintiff, as observed before, was a. 
minor at the time when the suit was insii- 
tuted and there is nothing on the record 
which would suggest bis knowledge or 
complicity. The same must be said, al- 
though it is not perhaps necessary, of his 
adoptive mother, who was the plaintiff's 
next friend when the suit was instituted. 
Moreover, there is nothing to show that they 
that is the plaintiff and his adoptive mother, 
were guilty of laches or negligence in per-- 
mitting the promissory note to go out of 
their custody. The plaintiff was a minor 
and the next friend was an old Indian lady 
who would have found it difficult to look 
after the estate left by her deceased hus- 
band without the help of servants and 
persons who took an interest in their affairs, 

The question to decide is whether the 
plaintiff should be held to be debarred from 
suing on the basis of the promissory note 
which had been proved to have been mates 
rially altered although without his or even 
his next friend’s knowledge or complicity.. 
It must be remembered in this connection 
that no advantage was taken of these alterae 
tions when the suit was instituted and the 
dates on which the promissory note was- 
executed or the endorsement made were 
correctly stated. The cause of action was 
also stated to have arisen on the dates when 
the promissory note had actually come into 
existence and when interest had been paid 
and endcrsed by the defendant, It is thus 
clear that nothing has been done either by 
or on behalf of the plaintiff which would 
induce the Court to withhold the relief, 
asked for on the ground that he had 
not come to Court with clean hands. It 
may be however contended that this is 
not a case where it is discretionary with 
the Court to grant or refuse the relief 
asked for or in other words the Oourt was 
not being asked to dismiss the suit on any 
equitable grounds but on account of a 
clear bar created by the statute. This takes 
me to the language employed in s. 67, 
Negotiable Instruments Act. A careful 
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study of the words used in this section leads 
me to the conclusion that the obvious inten- 
tion of the Legislature was to render the 
negotiable instruments to be void which were 
materially altered either by the party in 
whose favour the document was executed 
or the person on whom its ownership had 
devolved on account of a contract or by 
operation of law. The Legislature intended 
or may be presumed to have intended 
to take toth the parties to the instrument 
or their representativesein-interest into con- 
sideration and was providing a penalty for 
the unauthorized alterations effected by 
one of them without the consent of the other. 
The gection did not obviously relate to an 
alteration by a stranger or contemplate a 
Consent to the alteration by both the parties 
but only by one of them for the act of 
the other. Moreover, “when the language 
of a statute” as observed by Maxwell on the 
Interpretation of Statutes at p. 198 in 
Ohap. IX, Edn, 7, 

“in its ordinary meaning and grammatical con- 
struction leads to absurdity, hardship or injustice, 
presumably not intended, @ construction may 
be put upon it which modfies the meaning of 
the words and even the structure of the sentence. 
This may be done by departing from the rules 
of grammar by giving unusual meaning to parti- 
cular words, by altering their collocation, by 
rejecting them altogether, or by interpolating 
other words, under the influence, no doubt of an 
irresistable conviction that the Legislature could 
not possibly have intended what its words signify 
and the modifications thus made are mere-correc- 
tions of careless language and really give the true 
meaning ......lhe rules of grammar yield readily 
in such cases to those of commonsense." 

This is however not all. When the 
` corresponding section of the Bill of Ex- 
change Act where the language was almost 
identical with s. 87, Negotiable Instruments 
Act, came up for construction before their 
Lordships of the Judical Committes in 
Hongkong and Shanghai Banking Corpora- 
tion v. Lo Lee Shi (5), it was held by 
their Lordships that the words of the 
section related only to alterations effected 
by the will of the person by whom or 
under whose directions they were made and 
that they did not apply toa change due 
‘to a pure accident such as the document 
being mutilated and defaced by the wash 
and ironing of the garment in which it 
was left or by the ravages of the white 
ants or the seal of a deed being torn off 
by a child or eaten off by rats or burnt 
by the hot end of a cigarette, If cases 
of pure accident were not found to fall 


(5) (1928) AO 181; 110 Ind. Oas, 127; AI R 1928 
P O116; 97 LJ PC 35; 138 L T 529; 728 J 68; 44 
TLR 233; 55M L J 627; 28 LW 880 (P 0). 
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within the terms of the corresponding section 
of the Bill of Exchange Act, is there any 
reason to interpret s. 87, Negotiable Instru- 
ments Act, iu such a manner as to debar 
an innocent person from maintaining an 
action simply because the promissory note 
was taken away without the knowledge or 
consent of its owner by a stranger who 
made some alterations in the instrument 
either knavishly or foolishly. In Hutchins 
v, Scott (6), Anderson B, remarked: 

“It is difficult to understand why an altera- 
tion by a stranger should ingany case avoid the 
deed, why the tortious act or a third person 
should affect the two parties to if unless the 
alteration goes the length of making it.doubtful 
what the deed originally was or what the parties 
meant,” 

The question “suppose the stranger des- 
troyed it instead of alterirg it” put 
by Lord Abinger during the course of the 
arguments in the above case, discloses 
the view the [poble Lord was taking of 
the case. There is no doubt that an 
action would lie on a destroyed bill both 
at common law and under the Indian 
Act. The rule has been stated thus in 
para. 287 of Halsbury’s Laws of England 
(Halsbury’s edition): 

“Tf an alteration (by erasure, interlineation, or 
otherwise) is made in a material part of a deed, 
after its execution, by or with the consent of 
any party thereto or person entitled thereunder 
but without the consent of the party or parties 
liable thereunder, the deed is thereby made void. 
The avoidance however is not ab initio, or so as 
to nullify any conveyancing effect which the deed 
has already had; but only operates as from the time 
of such alteration, and so as to prevent the person, 
who has made or authorized the alteration, and 
those claiming under him, from putting the deed 
in suit to enforce against any party bound thereby, 
who did not consent to the alteration, any 
obligation, covenant or promise thereby undertaken 
or made (A). A material alteration is one which 
varies the rights, liabilities or legal position of the 
parties as ascertained by the*deed in its original 
state or otherwise varies the legal effect of the 
instrument as originally expressed (7), or reduces to 
certainty some provision which was originally 
unascertained and as such viod (k), or may 
otherwise prejudice the party bound by the deed 
originally executed (l). The effect of making 
such an alteration without the consent of the 
party bound is exactly the same as that of can- 
celling the deed (m). The avoidance of the deed ig 
not retrospective, and does not revest or reconvey 
any estate or interest in property which passed by 
the deed (n). And the deed may be put in evidence 
to prove that such estate or interest so passed, or 
for any other purpose than to maintain an action to 
enforce some agreement therein contained (0)," 

Tor the above reasons I would hold that 
the alteraticn referred to in 8.57, Negcti+ 
able Instruments Act, refers to a deliberate 
alteration by a party to the instrument or 
by one on whom his interest had devolved 


(6) (1837) 150 E R 984. 
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and not by a stranger particularly when 
no conduct can be imputed tothe party in 
whose interest the alteration has been 
effected or from which either his complis 
city, laches or negligence may be inferred. 
The „third contention raised on behalf of 
the appellant was that he might be per- 
mitted to fall back on the original consider- 
ation. It must be remembered in this cone 
nection that the promissory note, even if my 
interpretation of s, 87, Negotiable Instru. 
ments Act, be assumed to be incorrect, can 
only be declared*®to be void under s, ¢7, 
Negotiable Instruments Act, but does not 
become. inadmissible in evidence as would 
have been the case if the document were 
not duly stamped. Itis unnecessary to say 
what the effect would have been if the 
alteration had been made fraudulently by 
the plaintiff himself but in the absence of 
fraud it does not seem to me possible to hold 
that not only the note but the original debt 
is also destroyed, Hecould in my opinion 
fall back on the original consideration since 
the promissory note was a valid document 
and remained so for a long time after it 
came into existence. A subsequent alter- 
ation in the document by a stranger would 
not deprive the person, who had advanced 
the money or to whom the money had be- 
come payable subsequently on account of 
the promisee’s death of his remedy to bring 
a suit for the money advanced to the defen- 
dant by way of loan. As already observed, 
it might be remembered in tbis connecticn 
that the dates mentioned in the plaint both 
of execution and in regard to the payment 
made by the defendant towards interest 
were the origina] dates and not those which 
were subsequently altered and the cause 
of action also was stated to have arisen on 
the dates on whictif it would have been stated 
if no alteration had taken place, If there- 
fore no claim was made on behalf of the 
plaintiff upon the promissory note as altered, 
there is no reason to hold that the document 
would not be admissible in evidence in 
proof of the original right which had come 
into existence at the time when the money 
was paid, 

Sutton v. Turner (7), may be referred to 
in this connection with advantage. Jt has 
been argued that since s. 87, Negotiable 
Instruments Act, appears in Chap. VII which 
relates to discharge frcm liability on notes, 
bills and cheques it must not be taken to 
have rendered the document void only but 
also to have discharged the liability which 
arose at the time when the promissory note 

(1) 108 ER 778, 
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in my opinion for two reasons, First of all 
the chapter relates to discharge from liability 
on notes, etc., and not to discharge from 
liability altogether. The suggestion that 
aftera note has been void on account of 
a fraudulent conduct of a party the party 
will not be entitled to sue on it may be 
plausible but this does not mean that the 
party has no right to bring a suit onthe 
original cause of action also. Moreover, in 
this very section the second part states that 
an endorser’s liability would be discharged 
if his indorsee made an alteration. If the 
alteration was meant to discharge the liabi- 
lity of every person under the negotiable 
instrument, where was the necessity of referre 
ing to an indorser’s liability in para. 2 of 
the section ? Why did not the section, it 
may well be asked, clearly provide thatthe 
liability of every person under the instrument 
would be discharged if that was the intention 
of the Legislature? The case decided by 
the Full Benchreported in Perumal Chettiar 
v. Kamakshi Ammal (8), on which reliance 
was placed on behalf of the respondent has 
no application to this case for the simple 
reason that the promissory note which had 
been materially altered has not been dec- 
lared by law to be inadmissible in evidence. 
It may have become unenforceable by 
operation of law—this being all that could 
be said—and thus incapable of forming the 
basis ofa suit but it could not entail the 
penalty of depriving the drawee or promisee 
or their representatives-in interest from 
maintaining an action on the original con- 
sideration unless specifically declared to be 
so by the Legislature. One may not be 
able to enforce the terms contained in the 
instrument but there can be no objaction 
to the Court looking at it and granting the 
relief on the basis as if the document had 
not come into existence. The promissory 
note having become void, the defendant 
who had received an advantage under the 
instrument is hound to restore it or to make 
compensation for it. There seems to be 
no reason why the Oourts should, not act in 
such a case on the principle embodied in ` 
s. 65, Oontract Act, 

Section 87 would not therefore in my 
Opinion stand in the plaintiff's way of get- 
ting the relief on the original cause of action. 
The application for amendment, made in 
this Court would have to be determined 
therefore on the ordinary principles con- 

(8) (1938) 2M L J 189; 177 Ind. Cas. 236, A I R 
1938 Mad. 785; I L R (1938) Mad. 933; (1938) M 
W N 722; 48 L W 220; 11 RM 291 (F B). 
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tained in O, VI, r. 17, Civil P, O , and there 
is no reason why in the circumstances of 
this kind the plaintiff should not have been 
permitted to amend the plaint so as to fall 
back upon the original consideration if the 
second contention had not been decided in 
his favour. In view of the interpretation 
I bave placed on s. 87, it is unnecessary to 
order the amendment and grant relief on 
the basis as if no promissory note had come 
into existence. 

The third position taken up on behalf of 
the appellant was that a decree should have 
been passed by the lower Appellate Court 
on the admissicn made by the defendant, 
As I stated above, I am not concerned in 
this case with what would have happened 
if the plaintiff had been guilty of fraud or 
had come into Oourt with unclean hands, 
But in this particular case nothing has been 
or can be said either against the plaintiff 
or his next friend which would show that 
he was not entitled to the relief when the 
defendant had admitted it in his statement 
before the Court as a witness that the debt 
due under the promissory note was still 
outstanding. For these reasons, I set aside 
the decree of the lower Appellate Court and 
pass a decree in favour of the plaintiff for 
the amount claimed by him with costs in 
this and in the lower Oourts. Leave granted, 


N.28, Decree set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 210 
of 1939 
October 5, 1939 
Davis, J. O. aNp Lreso, J, 
FATEH CHAND WADHUMAL— 
APPLIOANT 

Versus 

EMFPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 502, 
514, 499—Surety, when canbe discharged—S, 514, 
whether requires Court to issue notice to show cause 
_ why bond should not be forfeited—No day specifi- 
ed inbond but notice of day tobe given thereafter 
—Reasonable notice to be given. 

Section 502, Criminal P. O., does not provide for 
a Magistrate discharging a surety so soon as he 
applies. The Magistrate shall issue a warrant 
directing the arrest of the accused, and only on 
the appearance of the accused before him does the 

agistrate then discharge the surety. He cannot 
discharge the surety before the accused appeared 
or was brought before him, 

Section 514, Criminal P. O., requires the Court 
to record grounds of the proof that the bond has 
been forfeited and a bond for appearance is for- 
feited when the accused does not appear, but it 
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does not require the Oourt to issue notice to show 
cause why the bond should not be forfeited. 

If no day is specified inthe bond but the day is 
to be a day of which notice is tobe given there- 
after, reasonable notice must be given to enable 
both the accused and the surety to attend. 


Mr. P. S. Shahani, for the Applicant. « 


Mr, Dingomal Narainsing, for the Oppo- 
nent (Premji Maganmal), 


Mr, Partabrai D. Punwani, Advocate- 
General, for the Crown. 


Davis, J.C.—This is an application in 
revision against the order of the District 
Magistrate of Karachi setting aside the 
order of the Third Additional City Magis- 
trate who held that a surety must pay 
Rs. 10.000 and Rs. 1,000 under two bonds 
into which he had entered for the appear- 
ance of one M.B. Pai, accused of offences 
under ss. 406 and 420, I. P. ©. The Dis- 
trict Magistrate based his decision on two 
grounds, firstly, that s. 499, Criminal P. O., 
requires that the time and place shall be 
mentioned in the bond, and this is not done, 
and secondly, that proper notice was not 
given totbe accused or his surety that his 
presence was required at the Oourt on Octo- 
ber 5, 1938. We have heard arguments 
as to the procedure to be followed by a 
Magistrate in discharging a surety under 
s. 002 and in forfeiting a bond and levying 
the penalty under s. 514, Criminal P, C. 
and it is clear that in this case the learned 
Additional City Magistrate was troubled 
by the fact that bis predecessor had not 
followed the procedure laid down by the 
Ocde in these matters. 

Section 502, Oriminal P. C., does not 
provide for a Magistrate discharging a suree 
ty sosoon ashe applies. The Magistrate 
shall issue a warrant directing the arrest 
of the accused, and only on the appear- 
ance of the accused before him does the 
Magistrate then discharge the surety; but 
in this case the Magistrate appears to 
have discharged the surety before the 
accused appeared or was brought before 
him. He appears to haveissued notice to 
the surety to show cause why the bond 
should not be forfeited and also issued 
notice to the accused, and on the same day, 
though the accused was absent, to have 
discharged the surety under b. 502, Crimi- 
nal P.O. All this is a quite irregular. 
Section 514, Criminal P. ©., requires the 
Court to record grounds of the proof that 
the bond has been forfeited and a bond 
for appearance is forfeited when the ac- 
cused does not appear, but it doeg not 
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‘require the Court to issue notice to show 
cause why the bond should not be for- 
feited. The Oourt may issue. notice to 


show cause-why the penalty resulting from . 


the forfeiture should not be imposed, and 
I have again and again advised Magie- 
trates to refer to the relevant sections of the 
‘Oriminal P. O. to read’ them and to follow 
‘them when mistakes such as these would 
not occur. But I do not think the matter 
is to be decided upon these points. It is, 
I think, to be decided upon the ground 
‘that Form No. 25 in Sch. 5 to the Criminal 
P. ©. provides for the time referred to in 
s: 499, Criminal P. O. to be not only a 
specified day but also a day on which 
the accused may thereafter be required to 
attend. Nevertheless when, as in this case, 
the bond takes this latter form, a reasonable 
notice must be given to the accused and his 
surety of the day on which the accused's 
attendance before the Court is required, 
Reference to Form No. 25 in Sch. 5, Orimi- 
nal P. O. will show that the words in 
brackets “(or on such day as I may here» 
after be required to attend)” are an alter- 
native tothe specified day for which the 
form first provides, andit is to be noted 
thats. 499, Criminal P. O., provides for a 
future direction by the Oourt or Police 
Officer to be given, not so much for con- 
tinued attendance for which the section 
provides, but for non- attendance, 

In this case, as the District Magistrate 
points out, the accused did. not belong to 
Sind, the Police had taken no steps to see 
cure his continued presence in Sind, and 
it was not even proved that the surety 
was given the notice as alleged on October 
3, 1938 In’ any case, I agree with the 
District Magistrate that two days’ notice, 
even if given, was not sufficient, and it 
is obvious that if no day is specified in the 
bond but the day is to be a day of which 
notice is to be given thereafter reasonable 
notice must be given to enable both the 
accused and the surety to attend. Though 
therefore I differ from the District Magis- 
trate in his view that Form No. 23 of Seb. 5 
read with s. 499, Criminal P, C., necessarily 
requires a day to be specified in the bond, 
I agree with him that if notice of the day 
is to be given thereafter, this’ notice must 
in allthe circumstances bə a reasonable 
notice. Isee therefore no reason to inter- 
fere in revision with the decision of the 
District Magistrate, and I dismiss thig 
application accordingly. i 

Lobo, J.—I agree. 

Ba ` Application dismissed. 
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MADRAS HIGH COURT 
Application No. 532 of 1939 


In 
O. P. No.. 158 of 1938 
April 21, 1939 
VENKATARAMANA Rao, J, 

In the matier of TRAVANCORE 
NATIONAL ann QUILON BANK Lrop., 
BARKAT ALI AND ofaERs—PETITIONERS 

NEW FIELD & Coc. sy PROPRIETOR K. L. 
KHULLER—Apprioanr 
VETSUS 

Mreszs. JAMES VOCE PIRRIE, CYRIL 

GILL ann STANLEY GOODWIN 
(OFRFIOIAL LiquipsTors)—Responpenrs. 
Banker and customer—Amotnt handed to bank by 

customer having current account, for remitting it 
by transfer to other place—Sum not credited to hia 
account—Bank suspending payment and amount not 
transferred—Customer, held entitled to preferential 
payment, 

A person who had a current account with a Bank 
handed to the Bank a certain amount for remitting 
it toanother place. But the Bank did not credit the 
said sum in his account, but only the charges for 
the intended transfer were debited. The money was 
never transferred because on that very day the 
Bank suspended payment: 

Held, that the money was held apart by the Bank 
as the property of the person and was received by the 
Bank in the capacity of a mere agent. The person was 
therefore, entitled to be paid in preference to ordinary 
creditors. > 


Mr. 0..K. Nambiar, for the Applicant, 


_ Mr: C. Krishnaswamy Iyer, for the Ress 
pondents, 


Order,—This is an application for pays 
ment of a sum of Rs. 534-50 to the 
applicant in preference to the ordinary 
creditors of the Travancore N ational and 
Quilon Bank Ltd. It ig alleged in the 
affidavit that on June 20, 1938, the day on 
which the Bank suspended payment, a sum 
of Rs. 533-1-0 was handed to the Bank 
for remitting it by telegraphic transfer t3 
the Great Indian Trading Oo., at Bombay 
It is in evidence that the applicant had a 
current account with the Bank but the Bank 
did not credit the said sum of Rs. 534-5 0 
in his account, but only a sum of Rə. 1-4-9 
being the charges for the intended transfer ` 
was debited. It is also in evidence that the 
money was never transferred because on 
that very day the Bank Suspended payment 
On the facts of this case, it seems to me 
that the money was held apart by the Bank 
as the property of the applicant, I am also 
Inclined to the view that the money was 
received by the Bank in the capacity of a 
mere agent. The claim must therefore be 
upheld, In the view I take of the facis ‘of: 
this case, I think it unnecessary to discuss 
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the various authorities cited at the Bar, 
This application is therefore allowed with 
costs. The applicant will get Rs. 35 plus 
Rs. 5 for the Judges summons and the 
Official Liquidators Rs. 35, 

N.°8. Application allowed. 





BHOPAL HIGH COURT 
Letters Patent Appeal No. 2 of 1940 
July 27, 1940 
MoHamMMaD AnMaD Kuan C. J. AND 
P. O. Bigpi, J. 
PEARE LAL AND anoragrr— 
DEFENDANTS— APPELLANTS 
VETSUS 
Seth RATAN LAL—Praintirer— 
RESPONDENT 

Limitation Act (Bhopal) (IX of 1908), Art. 57 
8s. æ19—“ Account stated "— Essentials of—Suit, if 
can be based on—Held, that document forming basis 
of suit was ‘account stated between parties' within 
Art. 57—Acknowledgment and account stated, dis- 
CSE SOE A mEHIOG Act (IX of 1908), Art. 64, 
8. 19. 

A document forming the basis ofa suit, evidenc- 
ing an account stated between the parties, need 
not contain the whole account in detail: a mere 
reference to an outstanding account which was 
settled mutually by striking a balance and by the 
admission of the debtor as to its correctness should 
be quite enough forthe purpose, When an account 
has been settled, it is immaterial that some of the 
items were statute barred. [p. 805, col. 2.} 

In suits based ona stated account under Art. 64, 
Lim. Act (=Art. 57, Bhopal Lim. Act) it is always 
open to the defendant to challenge the document on 
various grounds such as fraud, undue influence, and 
want of proper knowledge. If he succeeds in esta- 
blishing that the accounts were never understood 
by him and hence were never settled the substratum 
of the plaintiff's suit will’ disappear. But on the 
other hand ifit is proved that the parties went 
through the accounts and the defendant having 
fully understood every item of it on either side, had 
freely accepted his liability thereunder, the transac- 
tion would take the form of anew agreement legally 
known as account stated, which is neither a simple 
acknowledgment of liability nor can it be called a 
new contract for want of an express promise to pay 
as contemplated by s. 25 (3) of the Contract Act. 
Therefore, the question of time-barred items, which 
came under consideration before a settlement was 
reached, does not arise. Just as a time-barred debt 
may be revived by an express promise to pay, in 
‘the same manner in settling an outstanding account 
the debtor may accept liability as to the balance 
found due, in respect of even time-barred items, 
and consequently give rise toa new cause of action 
from the date of such acceptance. In the circum. 
stances, it becomes impossible to go behind such a 
mutual settlement so long as its integrity is beyond 
reproach : A 

Held, that the document forming the basis of the 
suit must be classed as an “account stated between 
the parties; " within the meaning of Art, 57, Bhopal 
Lim Act. There was a previous acknowledgment 
also which was duly executed and it was not, there- 
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fore, necessary for the Court to examine individual 
items of account previous to that date. Oiv. Rev, 
No. 71 of 1931, Bhopal High Court and 150 Ind. 
Oas. 6 (2), relied on, 167 Ind. Oas, 652 (6), referred 
to, 159 Ind. Cas. 447 (7), not approved: [p. 806, col. 1.] 

A line of distinction. oan be easily drawn between 
acknowledgment pure and simple on one hand, and 
‘account stated’ within the true meaning of Art. 64 
(=Art. 57, Bhopal Lim. Act) on the other. Acknowledg- 
ment is a wider term including account stated within 
its sphere, but differing therefrom in respect of the 
applicability of the provisions of gs. 19 of the Limita- 
tion Act. Such an acknowledgmentas is outside the 
scope of account stated is effectual only if made 
within the period of limitation, whereas an account 
stated is independent of this condition and takes 
effect in virtue of the provisions of Art 64. Thus 
it becomes clear that s. 19 ofthe Lim. Act would 
continue to govern numerous cases of acKnowledg- 
ments for purposes of saving limitation, and its 
provisions would not become nugatory by the ex- 
clusion of such cases as properly fall within the 
accepted definition of account stated. [p. 805, col, 1.) 


Munshi Mohammad Umar, for the Ap- 
pellants. 


Mr. Najmul Insha and Munshi Nasirud- 
din, for the Respondents, 


M.A. Khan, C,J.—This is a Letters 
Patent Appeal and arises out of a suit 
for a sum of money due to the plaintiff 
on account of an outstanding debt 
acknowledged in writing by the defendants 
on Jeth badi ekam, sambat 1992, corres- 
ponding to May 19, 1935. The plaintiff 
alleged thatthe defendants had on the 
above date stamped and signed an 
acknowledgment on his bahi after fully 
going through their accounts, promising 
to pay the balance found due with interest. 
No payment having been made towards the 
debt, the plaintif came to Court on the 
basis ofthe above-mentioned acknowledg- 
ment praying for a decree against the 
defendants. The defendants pleaded that 
their signature on the account book were 
obtained without explaining the nature of 
the entry or the items of account and ` 
even without informing them as to the 
amount standing against them. It was 
further alleged that the suit was based on 
a useless document, and the claim being 
for nothing but interest compounded for 
eight or ten years was liable to ke dismiss- 
ed. The plaintiff's suit was dismissed as 


time-barred by the trial Court, and in 
appeal the learned District Judge of 
Sehore upheld that judgment.’ In order 


to appreciate the grounds of dismissal it 
18 necessary to go into facts a little farther. 
The plaintiff and his munim SBirilal have 
both stated with reference to their account 
books produced in Court, that the defen- 
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dants have been for the last eight years 
or so buying cloth from the plaintiff's 
-shop and making payments from time to 
time towards the price. The last transac- 
tion in their dealings took place on 
Jeth badi 4th, sambat 1987, soon after which 
the account was made and a balance of 


Rs, 8612-3 was struck against the de- 
fendants, This entry, however did not 
bear the defendants’ signatures. Two 


years later,on Jeth badi 6th, sambat 1989 
the account wds settled again in the 
Presence of the defendants, who after 
understanding the account admitted the 
balance due amounting to Rs. 119 and 
signed a stamped acknowledgment. At 
their reqyest interest was not ‘charged. 
Lastly on May 19,1935 the entry in suit 
was made by the defendants after full 
“enquiry and after the plaintiff ~had 
foregone nearly three years’ interest at 
their request, This last document has been 
made the basis of the present suit. The 
learned Subordinate Judge, following 
the Bhopal High Court’s raling in Gulab- 
chand v. Motilal (1) held that time against 
the plaintiff's suit had begun to run from 
the date of the last transactionin sambat 
1987 and consequently the subsequent 
acknowledgments of 1989 and 1992 were of 
no avail, The learned District Judge was 
also obliged tohold likewise on account 
of a misconstruction of the above mentioned 
judgment of the Bhopal High Oourt. On 
second appealthe leared Single Judge of 
the High Oourt took a different view in the 
interpretation of the decision in Gulab- 
chand’s case (1), It was, accordingly held 
that an acknowledgment ofliability made 
Within the period of limitation gave a fresh 
start, and the plaintiff's suit was fully 
within time on account of the entries 
made by the defendants in the sambats 
1989 and 1992. The suit was therefore 
decreed and this special appealis from 
that judgment. 

As regards the interpretation of the 
decision in Ghulabchan v. Motilal (1) it 
must be admitted that inthe last sentence 
on p. 121* of the printed report the language 
is rather involved and the editor's head» 
note has made it further misleading. The 
judgment says: 

“According to Art. -43 (—52 Indian) of the 
Schedule, time would run from the date of delivery 


of goods, and in the case of an acknowledgment 
limitation would be computed from that date.” 


The words “that date’ seem to cause 


._ (1) (1932) Bhop. L R 120 
*Page of (1932 Bhop, L R,—,Ed] 
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confusion, and the lower Oorrts ia this 
case were led to believe that even in 
the case ofa subsequent acknowledgment 
the period of limitation would be com- 
puted from the daʻe of delivery. It is 
evident from the context that tha lower 
Court’s reading isincorrect, and moreover 
the provisions of s. 19 of the Lim. Act could 
never have been intended to be set at 
naught by the learned Bench in the abova 
case. This point has been ably dise 
cussed atlength by the learned Single 
Judge in his judgment under appeal, and 
it is not necessary to dilate upon it any 
further. 

In this appeal the main contention rests 
upon the nature of the acknowledgment 
in suit, and it is argued on behalf of the 
defendants-appellants that the acknow- 
ledgment of May 19, 1935 was neither a 
new agreement nor didit answer to the 
legal sanse of “accounts sated” within 
the meaning of Art. 57 (64 of British India) 
of the Schedule to ths Lim, Act, therefore 
the plaintiff was not entitled to sue on its 
basis. In order to deride this objeslion it 
is necessary to closely examine the 
document on which the plaintiff has based 
his entire claim. Isis an entry in tha 
plaintiff's account book and rans ag fol- 
lows: 


Account of Peare 


Lal Ram Ratan of village 
Unchia, 





Oredit Debit 
Sum due upto Jeth 
badi Ist sambat 
1992 Rs. 119 


Sum due upto Chet suti 
sambat 1931 Rg, 119 
Sum due upto Jeth 
badi lst sambat 1992 
Rs. 119. 
Ruju Haste Khud 
Signature of Pearelal 
Finger impression of Ram Ratan 
on one Anna Stamp, 


The plaintiff relies on a Full Bench 
ruling of thie Oonrt in Kundan Lal v. 
Balkishan Dass, dated July 23, 1931, 
Civil Revision Petition No. 71 of 1931, and 
contends that Ruju Khata actually signifi-. 
ed the debtor's admission as wail as hig 
promise to pay, and as such could form 
the basis of a suit. The gistof the above 
ruling is contained in the following 
passage : 

“Theloan transactions in this part of the country 
usually take the form of entering money or grain 
lent on one side, and money or grain rezəivel on 
the other side of the sgtatemant of account, 
Generally within three years the dəbtor’s signatures 
are obtained onthe balance struck after affixing 
one anna stamp and the creditor in these 
circumstances is bound to prove the factum of tos 
debtor having fully understood the account bafore 
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signing, otherwise the account could not be held 
to be a settled account within the meaning of 
s. 57:64 British India) of the Bhopal Lim. Act. When 
_the parties mutually agree on the questions of 
market rate, price of goods, and interest payable 
‘by either side, they arrive at a figure which 
the debtor accepts asdue from him and puts his 


signatures thereto; such a transaction in our 
opinion clearly falls within the purview of s. 57 
and must be called a settled account, and a 


suit can be validly based on such an entry alone”. 


The above view did not formerly seem 
tobe in confirmity with the current of 
. decisions in .British India but since the 
learned Privy Council’s ruling of 1934 in 
Bishun Chand v. Girdhart Lal (2) the 
Indian Law on thesubject has also been 
brought into line with the Bhopal Full 
Bench view mentioned above, 

In earlier decisions al] the High Oourts 
in India with the single exception of 
Madras were agreed on the interpretation 
of Art. 64, and it was considered that in 
order to bring a case within Art. 64, 
there must be reciprocal demands between 
the parties, and without such crosssdemands 
to be set off against each ather, the account 
was not mutual, A mere acknowledgment 
signed by a debtor, showing a balance in 
the creditor’s favour in an azcount, in 
whichdebts were entered on one side 
and payments made by the debtor on the 
other side, was not treated asan “account 
stated”, or anew agreement on which a 
suit could be based. Such documents 
were classed as mere acknowledgmentsof 
liability under s. 19 of the Lim. Act. The 
main argument in support of this view 
seems to be that the provisions ‘of s. 19 
would be nullified if mere -acknowledg- 
ments of liability were considered fit to 
be sued upon in virtue of their being 
held as “accounts stated”. Section 19 re- 
quires that an acknowledgment must be 
made within the pericd of limitation other- 
wise it would not save the statute, On 
the other hand an “account stated’? may 
include some items whicb are time-barred, 
but having fully come under consideration 
_at the time of stricking a balance in favour 
of one party or the other, even such items 
get anew lease of lifein the shape of the 
resulting balance which represents a new 
agreement inthe eye of law. English Law 
does not however draw any distinction 
between a simple acknowledgment and an 
account stated, and an unconditidnal ac- 


(2) 56 A 376; 150 Ind, Cas. 6; AI R 1934 P O 
147; 40 LW7i; 11 OW N 1033; 86. B’m. L R 
723; 67 M L J illo, 33 CW N 961; 530° LJ 535; 
rapt MW N 786; (1935) AL J 623;6 RPO 166 
(PO). 8 Pg l 
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knowledgment is held sufficient to enable. 
the plaintiff to sue directly thereon regad- 
less of the consideration tbat the same was 
made before or after the period of limitas 
tion, But the provision of s. 19 of the Lim. 
Act as explained above have to be reckoned 
with in dealing with cases under Indian 
Law. Their Lordships of the Privy Council 
in deciding an appeal from the decision of 
the Allahabad High Court in Bishun Chand 
v. Girdhart Lal (2) felt called upon to make 
some reference to the decisions on the 
point in English Courts for the simple rea- 
son that the mass of authority in fayour of 
the prevelent view had borrowed the 
phraseology from the following observations 
of Blackburn, J., in Laycock v. Pickles 
(3) and imported such technical meaning 
into the discussion as perhaps the Indian 
Statute did nct clearly warrant— l 
“The real acccunt stated is in which several 
items of cross-claims are brought into account on 
either side, and being set against one another, a 
balance is struck, and the consideration for the 
payment of the balance is the discharge on either side; 
each party resigns his own rights on the sums 
he can claim in consideration of a similar abandon- 
ment on the other side, and of an agreement to pay 


and to receive in discharge of the balance found 
due.” ` 


Thus after examining the conflict of 
Indian authority on the subject their Lord» . 
ships felt both entitled and bound to con- 
sider the question as a matter. of principle, 
and referring tothe trend of case law as 
appeared from Ganga Prasad v. Ram Dayal 
(4), and Raj Narain Rao v. Ram Sarup (95) 
aud several other cases were pleased to rule 
as follows: — l oo Phe 

“Their Lordships do not think that such ia the 
law for the reasons and , on thé authorities they 
have set out: they think after a careful examination 
of all the relevent provisions of the Act, that -the 
same conclusion governs the Meaning of the term 


‘account stated’ in Art.- 64 of the Lim. Act; there is 
no definition of the term in the Act." 


Evidently the conflict of authority in 
British India ccntinued only so faras an 
authoritative pronouncement was not made 
by the learned Judicial Oommittee, and now 
that the point has been fully set at rest, 
hardly any difficulty is likely to arise in 
applying Art. 64 of the Schedule to the 
Various cases of settlement of account bet- 
tween the parties, In every “account stated” 
it is not necessary to establish the origin 
or character of debts or. credits on either 
side, on the other hand the idea of an 


(3) (1863) 4 B & S 497; 33 LJ QB43; 10 Jur. 
E 336; 9L T (ws) 378; 12W R 76; 129 R R 


(4) 23 A 502; A W N1901, 150. 
(5) 52 A 4&0; 123 Ind. Cas. 820; Ind. Rul. (1930) 
All. 436; (1930) A L J. 552; A IR 1930. All, 467." 
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decount stated, in the words of the learned 
Judicial Committee, suggests ‘that whatever 
the consideration -for each item, every 
item must appear in terms of money, since 
what is being agreed is matter cf account; 
it is also clear that in that great class of 
cases where the whole dealings between 
the parties are financial, the item of account 
can only be in terms of money and can 
only consist of payment cf one tothe other 
and vice versa.” It may be observed that 
a line of distinction can be easily drawn 
between acknowledgment pure and simple 
on one hand, and ‘account stated’ within 
the true meaning of Art. 64 on the other. 
Acknowledgment is a wider term include 
ing account, stated within its sphere, but 
differing therefrom in respect of the applic- 
ability ofethe provisions of s. 19 of the 
Limitation Act. Such an acknowledgment as 
is outside the scope of account stated is 
effectual only if made within the period of 
limitation, whereas an account stated is 
independant of this condition and takes 
effect in virtue of the provisions of Art. 64, 
Thus it becomes clear that s, 19 of the 
Lim. Act would continue to govern numerous 
cases of acknowledgments for purposes of 
saving limitation, and its provisions would 
not become nugatory by the exclusion of 
such cases as properly fall within the 
- accepted definition of account stated. 

In applying the principle settled in 
Bishun Chand's case (2) referred to above, 
the learned Bench of Patna High Court ina 
Revision Petition Ramilechan Pande vV. 
Ramnarain Singh, (167 Ind, Oas. 652) (6) 
has recently held that Art. 64 was pro- 
perly applicable toa casein which the ac- 
count was made up of a balance brought 
forward from the previous years as well as 
fresh advances made inthe course of the 
current year on‘one side, and various pay- 
ments made from time to time by the defene 
dant on the other side and at the end a bal- 
ance waa struck, which was acknowledged to 
be correct by the defendant. It was further 
held that the mere fact that some of the 
items were statute-barred could be of no 
avail when the suit had been brought on 
account stated. However in another case 
coming up in revision before the Acting 
Judicial Commissioner of Nagpur in 1935 it 
seems that the above principle was some» 
what differently applied, The basis of the 
plaintifi‘e suit in Shamlal v, Seth Gulab- 
chand, 159 Ind. Cas, 447, (T) was a sarkhat 

(6) 167 Ind. Oas. 652; 9 RP 412(2); 3B R 308: 
A IR 1937 Pat. 318. 

. (7) 159 Ind. Oas. 447; AI R 1935 Nag.'221; 8 R N 129. 
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showing that on making account that day 
in respect of the old sarkhat and after 
deducting repayments, Rs. 375 were found 
due and admitted by the defendant, It 
was held thatthe document could not be 
regarded as “account stated” within the 
meaning of Art. 64, as on the face of it the 
document did not purport to contain ac- 
counts of that description. With all due 
respect it is submitted that the document 
forming the basis of a suit, evidencing an 
account stated between the parties, need not 
contain the whole account in detail: a mere 
reference to an outstanding account which 
was settled mutually by striking a balance 
and by the admission ofthe debtor as to 
its correctness should be quite enough for 
the purpose. The sarkhat in suit did men- 
tion the settlement of a previous account 
consisting of the old sarkhat on the debit 
side and repayments made by the defendant 
on the credit side leaving the balance claim: 
ed by the plaintiff. In these circumstances 
it is difficult to ses how the matter can be 
excluded from the category of suits on the 
basis of account stated in view of the 
following observations of their Lordships in 
Bishun Chand's case (2) :— 

‘When an account has been settled, it is im- 
material that some of the items were statute-barred, 
..1n the present case it has been left in doubt, on 
such evidence as was bafore the Court, whether all 
the items were so barred, and it would be for the 
respondents to upset, if they could, the validity of 
a settled account.” 

The old sarkhat was clearly an acknows 
ledgment of liability and the defendant 
never attacked if assuch, and if he did 
so he never proved that it represented 
all suchitems as were time-barred, In suits 
based on a stated account under Art, 64 it 
is always open to the defendant to challenge 
the document on various grounds such as 
fraud, undue influence, and want of proper 
knowledge. If he succeeds in establishing 
that the accounts were never understood 
by him and hence were never settled the 
substratum of the plaintiff's suit will diss 
appear. But on the other hand if it is prov- 
ed that the parties went through the 
accounts and the defendant having fully 
understood every item of it on either side, 
had freely accepted his liability thereunder, 
the transaction would take the form of a 
new agreement legally known as account 
stated, which is neither a simple acknow- 
ledgment of liability nor can it be called a 
new contract for want of an express proe 
mise to pay as contemplated by s. 25 (3)° 
of the Oontract Act. Therefore the ques- 
tion of time-barred items, which came under 
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consideration before a settlement was reach- 
ed, does not arise, Just asa time-barred 
debt may be revived by an express promise 
to pay, in the same manner in settling an 
outstanding account the debtor may accept 
liability as to the balance found due, in res- 
pect of even time-barred items, and cone 
sequently give rise to a new cause of action 
from the date of such acceptance. In the 
circumstances, it becomes impossible to go 
beind such a mutual settlement so long as 
ite integrity is beyond reproach, - 

From the above discussion it clearly 
follows that the document forming the basis 
of the suit under appeal must be classed 
&8 an ‘‘account stated between the parties;” 
and it has been satisfactorily proved that the 
defendants had executed the same after 
fully understanding all the items. There 
is a previous acknowledgment also which 
was duly executed in sambat 1989, and in 
view of the principle laid down by the 
Bhopal Full Bench in Kundanlal v. Bale 
kishan Das it is not necessary for the 
Court to examine individual items of 
account previous to that date. In the result 
the appellants’ contention entirely fails and 
their appeal is consequently dismissed with 
costs in all the Courts, 

P. C, Birdi, J.—I agree. 

8, Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Application No, 48 of 
1939 


August 2, 1939 
Weston, J. 
DAYASING MANGHARAM~— 
APPLIOANT 
versus 
CHARANDAS MATHRADAS anp OTHERS — 
ESPONDENTS 
Arbitration Act (IX of 1899), s. 11 (2)—Fees due 


to arbitrators not paid—Court ‘cannot compel them 
to file award. 

No provision at present exists in the Arbitration 
Act by which the Court can compel the arbitrators 
to file an award inthe Court when the fees and 
charges due tothem in respect of the arbitration 
have not been paid. 


Mr, Hardasmal VY. Tahilramani, for the 
Applicant, 


Mr. Dwarkadas, forthe Intervenor. 


Order.—Some disputes between one 
-Dayasing Mangharam on the one hand, 
and two brothers Charandas and Vishindas 
sons Of Mathradas on the other, were refer- 
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red under the Arbitration Act, to the 
arbitration of two’ Advocates who had 
represented the respective parties in 
certain criminal proceedings between them. 
An award was made by these ‘arbitrators’ 
in which Dayasing was awarded a sum 
of Rs, 341-4-0 from Charandas and Visbins 
das. The arbitrators in the award claimed 
Rs, 100 as their fees tobe borne by the 
parties in equal shares, but to be paid to 
the arbitrators in the first instance by 
Dayasing. Dayasing received notice of 
this award from the yaad but he 
declined to pay the amount of Rs, 100 as 
fees ofthe arbitrators and as a result the 
arbitrators did not file the award in 
Court, Dayasing then made an application 
to the Court purporting to be under s, 11 
(2), Arbitration Act, for an orderrequiring 
the arbitrators to file the award in Uourt. 
Dayasing has also obtained an interim 
attachment of certain property lying in 
the shop or room formerly occupied by the 
parties when conducting their partnership 
laundry business, but said to have been 
vacated before the attachment was made. 
The landlord of the premises has made an 
application under O. XXI,r. 58, Civil P, O. 
claiming that articles attached were 
pledged tohim for arrears of rent by the 
partnership and asking that the attache 
ment order should be vacated. These two 
applications, namely that of Dayasing that 
the. award should be filed and that 
of the landlord Bhojraj that the attache 
ment should be raised, have come up for 
orders. 

Section 11 (2), Arbitration Act, provides 
that the arbitrators shall file or cause to 
be filed in Court the award upon payment 
of the fees and charges due in respect of 
the arbitration and award and of the costs 
and charges of filing the award. The 
arbitrators in this case although they 
represented the partiesin some Orimina} 
proceedings were not the Advocates of the 
parties in any civil suitrelating to matters 
covered by the award and I ean see no 
reason to hold that they were not entitled 
to charge fees for the arbitration made by 
them. The fee charged, namely Rs. 100, 
may or may not be reasonable having 
regard tothe amount of labour involved, 
but once it is conceded that a fee was 
chargeable—and this the applicant does not. 
deny—it seemstome that if he wished 
the award to be filed it was incumbent 
upon Dayasing to paythe fee stated in 
the award. The arbitrators then would 
have been bound under s. 12, Arbitration 
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Act, tofile the award and probably it 
would then have been open to Dayasing to 
represent to the Court that the fee charged 
.was excesaive and should be reduced. No 
provision at present exists in tha Arbitra» 
tion Act by which the Court can compel the 
arbitrators to file an award in the Court 
when the fees and charges due to them 
~ in repect of the arbitration have not been 
paid. I consider therefore that the appli- 
cation of Dayasing under s. 11(2) was 
incompetent and hisremedy was either 
as stated above or by way of suit against 
his partners, It is not necessary on this 
finding to consider the application under 
O. XXI, r. 58, Civil P. O. The application 
of Dayasing must be dismissed and the 
attachment order then is also automatic: 
ally vacated, On the main application 
I make no order as to costs, but I think 
Dayasing must bear the costs of Bhojraj on 
the application to raise the attachment. 
Order accordingly. 


D. Application dismissed. 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 98 of 1938 
December 20, 1939 

Stone, O. J, AND Boss, J, 
OHINTAMAN— APPELLANT 
versus 
MAHADEO GANESH SOHANI 


— RESPONDENT 

C. P. Tenancy Act (I of 1920)—Decree for 
arrears of rent, nature of—Civil Procedure Code 
(Act V of 1908), O. XXI, rr. 60, 47—"* Some other 
person” in r. 60, means some other person than 
attaching decree-holder and the judgment-debtor— 
Decrees, if movable property for purposes of O. XXI 
—Rr, 60 and 47, difference pointed out. 

A decree for arrears of rent against a tenant 
whose tenure is governed bythe O. P. Ten, Act, 
is a simple money decree and in itself does not 
differ from any other decree of that character. 
There is nothing special or peculiar to it qua dec- 
ree. It can, therefore, so far asthe Oivil P. O., is 
concerned, be executed in the same way as any 
other money decree. The only restrictions upon 
execution are those contained in the O. P. Ten. Act, 
and these restrictions .being exceptions to the gene- 
ral law must be interpreted strictly in accordance 
with the terms of the Act which imposes them, 
[p. 807, coL 2; p 808, col. 1.] 

The words “some other person,” iu r. 60, O. XXI, 
Oivil P. O., can only mean, when the context is 
considered, some person other than the attaching 
decree-holder and the judgment-debtor. Therefore, 
when the only persons interested in the attached 
property are the attaching creditorand the judg- 
ment-debtor, the prohibition contained in this sec- 
tion does not apply. [p. 808, col. 2,) 

Decrees are not treated as “movable property” for 
the purposes of the special provisions which relate 
to attachment. 

There is a difference between r. 47, O. XXI, 
which speaks of “co-owners” and r. 60 which 
speaks of a judgment-debtor holding proper- 
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ty not on his own account or as his own property 
“but on acccunt of or in trust for some other 
person, or partly on his own account and partly on 
account of some other person.” A trustee holds 
property on account ofhis cestui qua trust but the 
latter isnot a “ co-owner” with the former. The 
legal title tothe property resides in the trustea 
alone. [p. 809, col. 2: p. 810, col. 1.) 

The lambardar of two villages in which the only 
other co-sharer was the decree-holder, in his capa- 
city aslambardar sued certain occupancy tenants 
of these villages for arrears of rent and obtained 
two decrees against them. The decree-holder who had 
obtained a simple money decree against the lambar- 
dar applied to attach these decrees : 

Held, that the decrees could be attached. 137 
aud: Cas, 672 (2) (1), explained and distinguish- 
8 8 


Misc. A. from an order of the Court of 
the 3rd Additional District Judge, Nagpur 
dated February 9, 1938. 


Mr. B. R. Mandlekar, for the Appellant. 
Mr. D. R. Buzy, for the Respondent. 


Order.—This appeal raises an intrigue 
ing question. It arises out of execution 
proceedings and has been filed by the 
judgment-debtor Chintaman. 

Ohintaman is the lambardar of two vil- 
Jages in which the only other co-sharer is 
the decree-holder-respondent Mahadeo. 
OChintaman in his capacity as lambardar 
sued certain occupancy tenants of these 
villages for arrears of rant and obtained 
two decrees against them, Mahadeo who 
has obtained asimple money decree against 
Ohintaman has applied to attach these 
decrees and the question is whether he can ~ 
do so, 

The objection taken by Chintaman is 
that he cannotdo so for several reasons. 
In the first place it is argued that Chinta- 
man in his capacity as lambardar has 
elected to pursue his remedy under s, 24 
of the O. P, Ten. Act. This entails eject- 
ment of the tenants and Chintaman 
argues that he is the only person entitled 
to pursue this remedy because no one other 
than the lambardar can apply to have a 
tenant ejected. Therefore he says the dec- 
ree Cannot be attached. We do not think 
there is anything in this. 

A decree for arrears of rent against a 
tenant whose tenure is governed by the 
O. P. Ten. Act is a simple money decree 
and in itself does not differ from any 
other decree of that character. There is 
nothing special or peculiar toit qua decree, 
It can, therefore, so far asthe Oivil P. O. 
is concerned, be executed in the same 
way as any other money decree. 

The only restrictions upon execution are 
those contained in the O. P. Ten. Act, and 


808 . 


these restrictions being exceptions to the 
general law must be interpreted strictly 
in accordance with the terms of the Act 
which imposes them. We have therefore 
to examine and interpret these restrictive 
conditicns, 
Section 12 (2), states that: 

Be r no decree or order shall be passed for the 
sale or foreclosure of any right of any occupancy 


tenantin his holding, nor shall such right be 
execution of any decree or 


attached or sold in 
rder...." 

' The decree which Mahadeo seeks to 
attach does not direct the sale of fore= 
closure of any right in Chintaman’s oceu- 
pancy holding. It merely directs payment 
of a sum of money. It does not therefore 
fall within the first part of the prohibi- 
tion contained ‘in those clauses. Nor is 
the application for attachment directed 
against the holding or any right in it. It 
asks for attachment of a simple money 
decree and nothing else. That decree can 
be executed in a variety of ways which 
have no relation whatever to this holding 
or to any right in it. There is therefore, 
no prohibition against the attachment of 
a decree of this kind in s. 12 (2). 

We proceed now to the next step and 
examine the different ways in which this 
decree can be executed; and first of all 
we will consider the position before attach- 
ment. As we have said, the Civil P. O. 
raises no difficulties, and so all we need 
do is to examine the provisions of the O. P. 
Ten. Act. 

Section 12 (2) we have already seen. 
Ohintaman could not have asked for either 
the attachment or the sale of the holding 
or of any right init. But the Act having 
taken away this remedy provides another 
in its place. 

Section 23, states that : 

“A decree for an arrear due in respect of the 
holding of an occupancy tenant may be executed 
by his ejectment, and on such ejectment all arrears 


in respect of such holding -shall be deemed to be 
satisfied.” 


Section 24, prescribes the manner in 
which such ejectment is to be effected. 
It hasto be done bya Revenue Officer. 
‘The tenant is given further chances of 
Saving his holding and so on. But, and 
this is theimportant point, neither s. 23 
nor s. 24, nor any other section in the Act 
States who may execute a decree of this 
character. Allit says is that decrees of this 
nature shall de sent toa Revenue ‘Officer 
for execution when the relief asked for in 
execution is ejectment of the tenant 
from his holding, It probably follows that 
any person who is entitled under the ordi» 
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nary law to execute.a decree of this charac» 
ter is also entitled, there being no prohi- 
bition, to have it executed in this particu- 
lar way, but in view of the restrictive con: 
ditions imposed on the decree-holder in the 
order under appeal which he has not chal- 
lenged, this question need not be decided 
in this case. All we are concerned to see 
at the moment is whether there is a restric- 
tion upon execution generally in these 
provisions, and we find that there is not. 


We have next to see who are the per- 
sons entitled to execute such decree. The 
actual decreesholder Chintaman in this 
cace—is obvious, but the Civil P. ©. does 
not stop there. It also entitles other pere 
sons to claim execution in special circume 
stances. Order XXI, r. 53 (3), fer instance, 
states that: 

“The holder of a decree sought to be executed 
by the attachment of another decree of the nature 
specified in sub-r, (1), shall be: deemed to be the 
representative of the holder of the attached decree 
and to be entitled to execute such attached decree 
in any manner lawful for the holder thereof,” 


The only limitation on this, pertinent 
to the present case isthe one contained in 
O. XXI, r. 60, which enacts that when the 
property attached is in the. possession of 
the judgment-debtor but at the date of the 
attachment l 

“it was so in his possession, noton his own ac- 
count or as his own property, but on account of 
or in trust for some-other person, or partly: on his 
own account and partly on account of some other 
person, the Court shall make an order releasing 
the property, wholly or to such extent as it thinks 
fit, from attachment." 


Itis argued that here the decree in 
question was not obtained by Ohintaman 
on his own account but as lambardar for 
and on behalf of all the co-sharers in the 
yillage. Therefore, it is claimed, the pro- 
perty must be released. 


We think that this would probably have 
been a sound argument if there had been 
co-sharers ` other than Chintaman and 
Mahadeo, that is to say other than the 
attaching decree-holder and the judgmente 
debtor. The words which we have italicised 
above, “‘Some other person”, can only mean, 
when the context is considered, some per- 
son other than the attaching decree-holder: 
and the judgment-debtor. Therefore, when 
the only persons interested in the attached 
property are the attaching creditor and 
the’ judgment-debtor, the prohibition con» 
tained in this section doss not apply. 

In the case before us the only co sharars 
in the village of which Chintaman is the 
lambardar.are Ohintaman and Mahadeo. 
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‘It follows that s. 60 is not a bar to the 
attachment. 

As regards Rajendranath Das v. Chair- 
man, District Board, Jessore (1), upon which 
the learned Counsel for the appellant re- 
dies, we do not think it isin point. The 
property attached there was not a decree 
but a share in movable property. Now 
a share is not sometbing tangible which 
can be seized and taken into custody. 
Order XXI, r. 43, directs that when the 
property to be attached is movable property, 
other than agricultural produce, and is 
in the possession of the judgment-debtor, 
the attachment shall be by actual seizure. 
It is obvious that a share in something 
tangible and movable, such asa cow ora 
horse, cannot be seized without seizing 
the entire “object; and if that is done, 
then not only is the judgment-debtor de- 
prived of the use of it but so also the 
other co-owner against whom there is no 
decree. In order to obviate this another 
course was devised, namely the issue ofa 
prohibitory order under r. 47. 

But a decree is not movable property in 
this sense. It will be observed that O. XXI 
deals separately with different kinds of 
property and lays down different modes of 
attachment in respect of each. There is for 
instance r. 43 which deals with movable 
property other than agricultural produce, 
while rr. 44 and 45 deal with agricultural 
produce. There is r. 46 which deals with 

“(a) a debt not secured by a negotiable instrument, 


©) a share in the capital of a corporation 
an 


(c) other movable property not in the possession 
of the judgment-debtor, except property deposited 
in, or in the custody of, any Court.’ 


Then follows r. 47 which we are now con- 
sidering. 

Stopping there it will be observed that 
the general rule in respect of movable pro- 
perty in the possession of the judgment- 
debtor is actual seizure. Then follow special 
rules in respect of three special kinds of 
property, namely agricultural produce, debts 
not secured by a negotiable instrument, 
and a share in the capital of a corporation. 
After this there is again another general 
rule which relates to “other movable pro- 
perty notin the possession of the judgment» 
debtor, except property deposited in, or 
in the custody of, any Court.” And then 
we get r. 47, 

After that other special kinds of property 
are dealt with. Rule 48 deals with the 
salary or allowances of a public officer ete.: 


(1) 59 O 808; 137 Ind. Cas. 672 (2); AI R 1982 
Cal. 408; 54 OL J 488; Ind. Rul. (1932) Oal. 363, 
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T. 49 with the attachment of partnership 
property ete.: r. 51 with negotiable instru- 
ments: r.52 with property in the custody 
of the Court and finally r. 53 which deals 
with the attachment of decrees. It is clear, 
in view of these special provisions, that 
decrees cannot be dealt with as “movable 
property”, otherwise there would be a clash 
between rr.43 and 46 (3) and these other 
rules which relate specially to decrees. It 
follows that decrees are not treated as 
“movable property” for the purposes of 
these special provisions which relate to 
attachment. 

The scheme is this. First of all a broad 
distinction is drawn between movable and 
immovable property. Then thereis a dis- 
tinction between movables in the posses- 
sion of the judgment-debtor and movables 
whichare not in his possession. And finally 
special kinds of property, among which are 
placed decrees, are dealt with, Rule 47 is 
confined to “movable property”, Seeing 
the distinctions which have been drawn 
between these different kinds of property 
and seeing the position which r. 47 occupies 
in O. XXI, that is to say, immediately after 
the rules which deal with movables in the 
possession of the judgmantedebtor (r. 43) 
and those not in his possession [r. 46 (c) |, 
and before the section relating to the 
attachment of decrees, we are unable to 
regard r. 47 as controlling the subsequent 
rules which deal specially with the attach- 
ment of decrees. 

Apart from that, so far as this particular 
case is concerned, it is to be observed 
that Mahadeo and Chintaman are not co- 
owners of the decree which Mahadeo seeks 
to attach. Chintaman is the sole owner. 
He as lambardar alone had the right to 
institute the suit. He alone could have ob- 
tained that decree. It stands ia his name. 

It is perfectly true that he acted as the 
statutory agent of the proprietory body 
and that his position resembles thatof a 
trustee in certain respects and that of an 
agent in others. But because of the spezial 
roles obtaining in the O. P. Ten. Act he 
alone is the owner of that decree. The 
legal title to it resides in him and in ro 
one else. Therefore r, 47 which contem- 
plates two or more “co-owners” in the pro» 
perty sought to be attached can have no 
application. 

There is a difference between r. 47 which 
speaks of “co-owners’ and r. 80 which 
speaks of a judgment-debtor holding pro- 
perty not on his own account or as his own 
property, i 
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“but on account of or in trust for some other 
person, ot partly on his own account and partly on 
‘account of some other person.” 

A trustee holds property on account of 
his cestui qua trust but the latter is not 
a “co-owner” with the former. The legal 
title to the property resides in the trustee 
alone. 

In the circumstances we do not think 
that r. 47 applies and consider that Rajen- 
dranath Das v. Chairman, District Board, 
Jessore (1), is not in point, 

The appeal fails and the order of the 
lower Appellate Court directing that the 
decrees shall remain under attachment 
with a condition that the decree*holder 
Mahadeo will not be entitled to eject the 
tenants and must execute the decree in 
such other modes as are available to him 
is upheld. 

As regards the restrictive condition 
imposed above, the decreesholder has not 
appealed from the order,so the condition 
will remain. Whether the decree-holder 
would have succeeded in getting the con- 
dition removed if hə had appealed is a 
matter we need not consider, although the 
raiio decidendi of our decision indicates 
that he would, But we must not be taken 
to have decided that question. It is possible 
that other factors not material for present 
purposes may bave to be considered before 
a final conclusion can be reached on that 
matter, 

The judgment-debtoreappellant will pay 
the costs of this appeal, 

D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Oivil Revision No. 243 of 1939 
May 1, 1940 
Mir Agmap, J. 
Haji ABDUL HAKIM HAJI FAZAL AHAD 
. —PETITIONER 
Versus 


Haji ALI AKBAR HAJI ALI ASGHAR— 
_ DECREB*HOLDER AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 57 (N-W. F. P. Amendment)—"“ Default "— Decree- 
holder's refusal to proceed with application, if default 
—Atiachment ceastng—Liability of sapurddar, tf 
continues —Nature of liability. 

“Default ” as contemplated by O. XXI, r. 57, Civil 
P., C., does not necessarily mean the absence of the 
decree-holder but also a default in proceeding fur- 
ther with the execution application. The decres- 
holder's refusal to proceed with his application 
amounts to a ‘ default ". 75 Ind. Oas. 824 (1), re- 
lied on. 

The sapurddars are not relieved of their responsi- 
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bility when the attachment ceases nor has toey any 
authority to hand over the goods tothe judgment- 
debtor at the request of + the decree-holder. The 
sapurddars take the goods from the sgent of the 
Court subject to certain conditions, fo wit that they 
shall produce the goods whenever the Oourt orders 
them todo soor pay its equivalent value to the 
Court. It follows from the contract itself.that they 
cannot deal with the property without firat obtain- 
ing the direction of the Court, Even after tho at- 
tachment ceases their original contract stands and 
théy are bound to produce the goods or pay their 
equivalent value when called upon by the Uourt to 
do so. 

O. R. from an order gnd decree of the 
Additional Judge, Peshawar, dated May 31, 


1939, 
Mr, Peer Bakhsh, for the Petitioner, 


Messrs, R. S, Mehta, Mangal Sain and 
Abdul Hamid Khan Niazi, and Behari Lal, 
for the Respondents (for Decree-holder and 
Haji Rahim Bakhsh, respectively). 


Order.—On March 13, 1935, Haji Ali 
Akbar brought a suit against the frm 
Muhammad Yakub & Sons for recovery of 
Rs. 800. On July 9, 1935 he applied for at- 
tachment before judgment of certain carpets 
belonging to the defendant. On July 31, 
1935 the carpets were attached and entruste 
ed to two persons namely Haji Rahim 
Bakhsh the son-in-law of Muhammad Yakub 
the owner of the defendant firm and one 
Abdul Hakim as Receivers (sapurddars). 
In the agreement executed by the sapurd- 
dars they undertook to keep the carpets 
with them and to produce them whenever 
the Court desired or to pay to the Oourt 
their equivalent value. On Agugst 10, 1935 
the suit of the plaintiff was decreed. On 
November 5, 1935, the decree-holder applied 
for the sale of the carpets. On Noveme 
ber 16, 1935 hewever he gave a statement 
that he did not wish to praceed with the exe- 
cution and requested in that statement that 
the execution should be filed infructuous for 
the present. The Oourt filed the proceedings 
without making any order as to whether the 
attachment should cease or not. On Janu- 
ary 17, 1936, the decree-holder again in- 
stituted an execution application for sale 
of the carpets, This application was filed 
in default on March 10, 1936. The Court 
did not again make any order as to whather 
the attachment should continue or finish. 
On March 18, 1936 the decree-holder for a 
third time applied for the execution of his 
decree and asked that the carpats should be 
sold. The judgmentedebtor pleaded that 
there had been a novation of contract. Taha 
plea prevailed with the execution Judge. 
On appeal, however, the order of the execu- 
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tion Judge was set aside on the ground that 
the adjustment which was the basis of the 
ovation of contract was not certified within 
ime, The case was sent back by the ap- 
pellate Judge to be proceeded with. The 
sapurddars were sent for. They pleaded 
chat the attachment ceased when the first 
and the second execution applications were 
iled and that they therefore became absolv- 
xd from all responsibility for the carpets. 
They also alleged that they handed over the 
sarpets to the judgment-debtor at the in- 
stance of the decreesholder when an arrange- 
ment was arrived at between them and a 
aovation of contract took place. To sub- 
itantiatethe latter allegation they produced 
four .witnesses Abdul Hakim, Rahim Ba- 
chsh, Maulvi Wilayat Hussain and Ghulam 
tasul son of Muhammad Yakub. 

The execution Judge refused to make the 
apurddars pay the value cf the carpets on 
he ground that the decree-holder had by 
ais refusal to continue proceedings raised 
he attachment. An appeal was preferred 
y the decree-holder to the District Court 
at Peshawar. The Additional Judge dis- 
«greed with the execution Judge and held 
hat the sapurddars were liable. One of the 
apurddars Haji Abdul Hakim has come up 
revision to this Court. Order X XI, r. 57, 
‘Vil P. O., has been amended by this Court 
nd runs thus: 

“Where any property has been attached in execu- 
ion of a decree but by reason of the decree-holder’s 
efault the Court is unable to proceed further with 
ae application for execution, it shall either dis- 
„iss the application or for any sufficient reason 
‘djourn the proceedings to a future date. In dis- 
«issing such application the Oourt shall direct 
hether the attachment shall continue or cease. In 
he absence of any such directions the attachment 
aall be deemed to cease.” 

In Lakhpat Rai v. Mayya Mal (1) it has 
“een laid down that “default” as contem- 
adlated by O. XXI, r. 57, Civil P. C., does not 
.ecessarily mean the absence of the decree- 
older but a default in proceeding further 
7ith the execution application. Their Lord- 
thips therefore laid down that the decree- 
«older’s refusal to proceed with his applica- 
Kon amounted to a “default.” It follows 
hat the attachment ceased on the first 
casion when the decree-holder asked the 
Jourt to strike off the-execution application 
wecause he did not wish to proceed with it. 
t may benoted that it was open to the 
‘ourt to order the attachment to continue 
aut the Oourt did not make any direction to 
hat effect. 

The question however is whether the 


(1) A I R 1924 Lah. 645; 75 Ind. Cas. 824, 


raising of the attachment absolved the 
sapurddars from responsibility about the 
property entrused to thejr care by the 
Court. Incidentally, it is also a point for 
decision whether the sapurddars had, at 
the time of the adjustment, the power to 
hand over the carpets to the judgment- 
debtor under the direction of the decree- 
holder. In my opinion, the sapurddars were 
not relieved of their responsibility when 
the attachment ceased nor had they any 
authority to hand over the goods to the- 
judgment-debtor at the request of the 
decree-holder. The reason for my holding 
this view is that the sapurddars had taken 
the goods from the agent of the Court sub- 
ject ta certain conditions to wit that they 
shall produce the goods whenever the Court 
ordered them to do so or pay its equivalent 
value to the Court. It follows from the 
contract itself that they could not deal with 
the property without first obtaining the- 
direction of the Court, They could have 
very easily made a reference to the Oourt 
pointing out that the attachment no longer 
existed and asking for orders regarding the 
goods in their custody. At the time of ad» 
justment they could have asked the decree- 
holder to get them the permission of the 
Oourt for handing over the carpets to the 
judgment-debtor. I hold therefore that their 
original contract stands and they are bound 
to produce the goods or pay their equiva» 
lent value when called upon by the Court 
to do so and cannot set up the defence 
taken by them, For the reasons given abnve 
I maintain the order of the lower Appellate 
Ocurt and dismiss the petition with costs, 
Pleader's fee Rs. 20. 


D. Petition dismissed. 


AY ee 


‘MADRAS HIGH COURT 
Criminal! Revision Oase No. 935 and 
Petition No. 877 of 1937 
August 9, 1938 
LAKSBMANA Rao, J. 

In reM.R.V. VENKATACHALAM 
CHRETTIAR AND OTHERS—PETITIONERS 

Madras Gaming Act (III of 1930), s. 9—Servanta 
of keeper of gaming house not gambling—Conviction 


under. ; 
The servants of the keeper of the common gaming 
house, not found to be gambling cannot be convicted 


under s. 9, Mad. Gambling Act. 


Or. R. Oase and P. to revise the judg- 
ment of the Sub-Divisional Magistrate, 
Devakottah, in Or. A. Nos. 41 and 42 of 


1937, 
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. Messrs, V. T. Rangaswami Iyengar and 
G, N. Chary, for the Petitioners. 
The Public Prosecutor, for the Crown. 


Order.—The evidence justifies the con- 
viction of petitioners Nos, 1 to 3 and 
their sentences are not excessive. But 
the evidence is that petitioners Nos. 4 
to 11 were the servants of petitioner No. 1, 
the keeper of the common gaming house, 
and if is not suggested that they were 
gambling. They cannot therefore be cone 
victed undere. 9, Mad. Gaming Act, and 
their conviction is set aside. Their fines if 
levied will be refunded and otherwise the 
Petition is dismissed. 

N.-S. Order accordingly, 


— a 


LAHORE HIGH COURT 
Civil Revision No. 1077 of 1938 
i October 4, 1939 
BHIDE, J. 

FAZAL RAHMAN AND otaures— 
DEFENDANTS—PETITICNERS 
versus 
Mst. ZAINAB BIBI—Praintigr— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), Sch. II, 
Para, 21, 3. 151—Arbitration—Decree on award— 
Appeal if lies on ground that reference was invalid 
—Appellate Court, if can set 
-§, 151—Arbttration—Validity—Suit for declaration 
that plaintiff is mutwalli— Reference whether legal. 

; here a decree is passed in accordance with 
an award, the objection that the reference to arbitra- 
tion was invalid can only be decided by the trialCourt 
and no appealias maintainable on that ground. The 
Appellate Court is not justified in invoking the inher- 
ent powers under s. 151, Civil P. O., to set aside the 
‘decreas when the appeal is not competent. 136 Ind. 
Cas. 11 (1) and 143 Ind. Oas. 585 (2), relied on. 

In a suit for declaration that the plaintiff was 
the mutwali ofa mosque, reference to arbitration 
is not illegal anda decree based upon an award 
is not invalid. 20 Ind. Oas. 37 (4), relied on, 6Ind, 
‘Oas. 219 (3), distinguished. 


. C.R. from an order of the Senior Sub= 
Judge, Amritsar, dated June 22, 1938. 
Dr. Shuja-ud- Din, for the Petitioners, 
Messrs. Ghulam Mustafa and J. N. Mal- 
actra, for the Respondent. 
Judgment.—This was a suit instituted 


‘by one Mst. Zainab Bibi for a daclaration 
that she was the mutwalé of a mosque, 


‘known as Mian Mohammad Sharif’s mosque- 


and also for. a permanent injunction res- 
training the defendants from interfering 
with her rights in a vacant site and for 
‘preventing them from constructing a roof 
-over it and placing girders'on the northern 
wall of her house. The dispute between the 
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parties was referred to an arbitrator whc 
gave an award to the effect that the plaint 
iff Mst, Zainab Bibi -was not the mutwali 
of the mosque but that she was entitled tc 
the injunction prayed for af regards the 
placing of the girders cn the northern wall 
of her house. A decree was passed in sterms 
of the award. From this decree an appeal 
was preferred to the Senior Subordinate 
Judge, Amritsar, A preliminary objection 
was raised that the appeal was not com- 
petent. The learned Senior Subordinate 
Judge held that prima „facie an appeal is 
not competent when a decree is passed in 
accordance with the award, but in the pre- 
sent case the dispute between the parties 
was, In his opinion, such that it could not 
properly be referred to arbitration at all, 
and therefore the award wase invalid. He 
therefore set aside the decree based on the 
award, purporting to actin the exercise of 
inkerent powers under s. 151, Civil P. Q. 
From this decision the present appeal has 
been preferred on behalf of the defendants. 
A. preliminary objection is raised that no 
appealis competent inasmuch as the order 
of the learned Senior Subordinate Judge. 
was passed in the exercise of the inherent 
powers under 8.151, Civil P.O. This con- 
tention appears to be correct ; butI see no 
objection in treating the memorandum of 
appeal as a petition for revision as prayed 
for by the learned Counsel for the appel- 
lants, .The learned Counsel for -the peti- 
tioners has urged thatthe learned Senior 
Subordinate Judge was not justified im 
invoking inherent powers when. the appeal 
before him was not competent. It was con- 
tended that even if the reference to arbi- 
tration was invalid for any reason; the 
objection could only be decided by the trial 
Court and no appeal was maintainable om 
that ground. This contention is supported 
by Rala Ram Walaitt Ram v. Bansi Lal 
Jagannath (1) and Sat Bharati v. Jamiat 
Rai (2). 

The learned Counsel for the respondent 
merely urged that the appeal was compe 
tent becausé in the present instance the 
reference to arbitration itself. was not per- 
missible according to law. But it would_ 
appear from the above-mentioned rulinge 
that an objection of this kind can only be 
decided by the trial Court and no appeal 
wouid be competent even if the reference 
to arbitration was invalid as alleged on.be 


(1) 13 L 528; 136 Ind. Oas. 11; A I R 1932 Lah 
239; 33 PLR 163; Ind. Rul. (1932) Lah, 187. 

(2) 14 L 165; 143 Ind, Oas. 585: AIR 1933 Lab 
426; 34 PL R 393; Ind, Rul. (1933) Lah, 625(1)._ . 
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half of the respondent, I may however add 
that the contention that the reference to 
arbitration was invalid does not appear to 
me to be sustainable. The only ruling in 
point,on which reliance has been placed in 
this respect is Mohammad Ibrahim Khan 
v. Ahmad Said Khan (38). That ruling, 
however, appears tobe clearly distinguish- 
able as the dispute in that case related to 
succession to the office of a mutwali. Tt 
was pointed out that the appointment ofa 
mutwali is arelief*which would fall within 
the scope of s. 92, Civil P. O.and conse- 
quently was not a matter which could be 
decided by a private arbitrator. This distinc» 
tion was drawn in Mohammad Abdul Majid 
Khan v. Ahmad Saeed Khan (4), which was 
a suit similar to the present one, in which 
reference to arbitration and the decree 
based thereon was held to be valid. Iac- 
cordingly set aside the order of the learned 
Senior Subordinate Judge and restore that 
of the trial Court. In view of all the cir- 
cumstances I leave the parties to bear 
their costs in this Court and in the Court 
Of the Senior Subordinate Judge. 
S. Order set aside. 


(3) 32 A 503; 6 Ind, Cas. 219; 7 A L J 761. 
(4) 35 A 459; 20 Ind, Cas, 37; 11 A LJ 673. 


NAGPUR HIGH COURT 
Miscellaneous Criminal Case No. 59 of 1939 
November 20, 1939 
NIYOGI, J. 

. Tag DISTRICT JUDGE, CHHINDWARA 
Bae oo APPLIOANT 
o versus 


BASORL LAL AND aNoTHRR—NoNn-APPLIOANTS 

Guardian and Wards Act (VIII of 1890), ss. 12 
43—Civil Procedure Code (Act V of 1908), 0. XX XIX, 
r. 2 (1), a. 141—Contempt of Court—Prohibitory 
order of District Judge against Marriage of minor 
girl without permission of District Judge—District 
Judge incumbent, made guardian—Mtnor kept under 
custody of father with admonition that he was not 
to perform marriage—Marriage performed with 
person having knowledge of the order—Court moved 
by reform soctety—District Judge if can deal with 
disobedience suo motu—Proper procedure—Matter 
should be reported to High Court as contempt of 
Court. 

The father having obstinately declined to be ap- 
pointed as guardian, the Oourt declared that the 
minor was the ward of the District Judge 
bent. The minor was left in the 
father with a clear admonition that he was not 
to perform her marriage without the District 
Judge’e permission. “The father, however, married 
the girl with a person who had done so with full 
knowledge of the prohibitory order passed against 

«the father, "The’point for’consiteration was whe- 


incum- 
custody of her 
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ther the District Judge himself could not lawfully 
deal with the case as one of awilful disobedience 
to his own injunction. 

Held, that there was no disobedience on the part 
of the legal guardian; s. 43, Guardians and Wards 
Act could not, therefore, come into play, Nor, on 
the other hand, could O, XXXIX, r, 2 (3), Civil P. 
U., be made applicable even by resorting tos. 141, 
Civil P. O., unlesa any party to the proceeding had 
invoked the disciplinary jurisdiction of the District 
Judge. It was true that in the present case the 
District Judge acted on the application made by 
the Mandal (association) but the Mandal was neji- 
ther a party to the proceedings nor a party ag- 
grieved by the breach of the  prohibitory order 
except in a broad if not aloose sense. It was open 
to the Court to pass a prohibitory order suo motu 
under either of ss. 12 or 43 of the Guardians and 
Wards Act unlike O. XXXIX, çr 2, Civil P. O. 
If so, it must be equally open to the Oourt to deal 
with disobedience to such order suo motu. But in 
the special circumstances of this cage it was in- 
advisable to remit the case back to the District 
Judge as it would put him in the unenviable posi- 
tin of an aggrieved party being called upon to 
try his own case, especially when the issue had no 
bearing on the minors interests, Both the parties 
against whom report had been made to the High 
Court were, therefore, liable to be dealt with for 
defiance of the authority of the Oourt, which is an 
offence. [p. 815, cols. 1 & 2.) 

[Case-law reviewed.] 

Held, further both these persons not only caused 
irreparable injury to the girl but also flagrantly 
disregarded the order ofthe Court. The breach of 
order committed by them was not merely technical 
but constituted a deliberate defiance of the Court. 
As to the punishment, therefore, it should be no 
other than imprisonment. The defiance of the 
authority of the Court, if not severely dealt with, 
is calculated to nullify the law which empowera it 
to take timely and proper measures for the welfare 
and protection of minors, [p. €16, col. 2.) 

{Law of Oontempt of Court in such matters dis- 
cussed. | 

The terms of O. XXXIX, r. ?, do not contem- 
plate punishment of one who, not being a party 
bound by an injunction, incites or aids in the com- 
mission of a breach toit, [p. €15, col. 2 ) 


Mr. W. R, Puranik, The Advocate Genera] 
for the Applicant. 


Mr. G. R Triredi, for tha Non-A pplicants, 


Crder—This case arises on a report made 
by the District Judge, Chhindwara, recom- 
mending action for contempt of Court 
against one Basorilal and his son-in-law 
Mohansao in the circumstances mentioned ° 
below, 


One Bharatlal was, on his application, 
appointed a guardian of the person ofa 
minor girl by name Deocki, aged 11 years 
who is his niece, with a view to prevent 
her marriage, arranged by her father Baso- 
rilal, with a man of over 40 years. The 
District Judge while appointing Bharatlal 
as the guardian of the minor girl made an 
order-of njuaction restraining the parents 
of the minor from performing. her Marriage 
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without his permission. That order was 
passed on April 5, 1935. 

It appears that the obstructive tactics of 
Bascrilal, the girl’s father, embarrassed 
Bharatlal to such a degree that he found 
his position untenable and requested the 
District Judge to relieve him of his liability, 
As the girl had gone back to her father 
and ‘was disinclined to remain in the custody 
of Bharatlal, the District Judge passed an 
order terminating his guardianship. The 
father having obstinately declined to be 
‘appointed as guardian, the Court declared 
that the minor was the ward of the 
District Judge incumbent. The minor was 
left in the custody of her father with a 
clear admonition that he was not to perform 
her marriage without the District Judge's 
permission. That order was passed on 
‘December 4, 1936. , 

On January 23, 1939 a Social Reform 
Association (Sri Digambar Jain Navyuvak 
Mandal, Obhindwara) presented an applica- 
tion againet Basorilal and Mohansao stating 
that the girl had been married to Mohansao 
who was over 40 years of age and that he 
had done so with full knowledge of the 
prohibitory order passed against Basorilal 
and it prayed for appropriate action 
against both the individnals for disobeying 
the Court’s order. 

The District Judge made an enquiry and 
found that the allegation that Mohansao was 
aware of the prohibitory order was true. He 
was of opinion that Basorilal and Mohansao 
being guilty of deliberately disobeying the 
prohibitory order were liable to be punished 
for contempt of Court, l 

The first point that arises for consideration 
is whether the District Judge himself could 
not lawfully deal with the case as one ofa 
wilful disobedience to his own injunction. In 
Deokisan v. Asaram (1), it was held that 
an interim order prohibiting the marriage 
of an infant was authorised by s. 12 of the 
Guardiansand Wards Act and that such an 
order when psssed would be deemed to have 
been issued under O. XX XIX, r. 2 (1) read 
- with s. 141 of the Civil P. ©. with the 
consequence thata breach of the prohibitory 
order is liable to be punished by the Dis- 
trict Judge under O. XXXIX, r. 2, suter. 3, 
It may be conceded that s. 12 of the 
Guardian and Wards Act authorises an 
issue of an interim prohibitory order, as was 
passed in this case, but the question 
whether itis liable to be dealt with under 
O, XX XIX, r. 2 (3), Civil P.O. ig not free 

(1) 28 N L R 332; 141 Ind. Oas, 170; Ind. Rul. 
(1933) Nag. 40; A IR 1933 Nag. 62. 
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from difficulty. The first proposition re 
ceives support from Harendra Nath Chow 
dhury v. Brinda Rani Dasi (2), In the matte 
of the Petition of Kashi Chunder Sen (3) 
and Murari Lal v. Saraswati (4). In thes 
cases the question whether or not th 
breach of the interim order is liable to bi 
punished by the District Judge himself dic 
not arise for decision. In Bat Mani v. Bhai 
lal Chunilal (5) the mother had given ar 
undertaking tothe District Judge that she 
would not marry her misor daughters with: 
out bis permission. The mother was nol 
discharged from guardianship and conse: 
quently her case was regarded as falling 
within the purview of s. 43 (1) of the Guar 
dians and Wards Act so as to be amenable 
to the application of suh-s. 4 of that sec 
tion which empowers the District Judge tc 
visit the disobedience to his prohibitory 
order the same penalty as is prescribed in 
O. XXXIX, r.2 (3), Oivil P. O. In Deo 
kisan v. Asaram (1), the prohibitory order 
was directed against the parents without 
their being deprived of their guardianship 
and the case could therefore attract the 
provisions cf s, 43, Guardians and Wards 
Act, although the actual decision was not 
rested on that section buton s. 12 ofthat 
Act for the reason that the former section 
was applicable only to guardians who are 
appointed or declared by the Court. The 
learned Judge who decided the case re- 
ported in Bat Mani v. Bhailal Chunilal (5), 
took recourse to s. 43, Guardians and Wards 
Act, and resolved the difficulty. The learn- 
ed Judge who decided the Nagpur case was 
of opinion that s, 43 could not in terms 
be made applicable and he had therefore 
to seek recourse tos. 141, Oivil P. O. for 
bringing into effect tha penal provisions 
of O. XXXIX, r. 2, Civil P.O. With due 
deference to the view taken by the learned 
Judge of the. Bombay High Court I am 
inclined to the opinion that the one taken in 
the Nagpur cage, is, from a technical point 
of view, sound. Nevertheless, I think that: 
the present case lies outside the principle 
of the decisions in both the cases cited 
above, for the obvious reasons that the 
father was deprived of his guardianship 
and the minor was declared to be the 
ward of the District Judge by an express 
order made on December 4, 1936. There 


(2) 20WN 521. 

(3) 8 O 266. 

o A I R 1925 Lah. 358; 86 Ind. Oas. 226; 7L L 
J 


(5) A I R 1929 Bom. 417; 122 Ind. Oas. 140; 31 
Bom, L R 1120; Ind, Rul. (1930) Bom. 140. 
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was no disobedience on the part of the legal 
guardian, 8, 43 could nct therefore come 
into play. Nor, on the other hand, could 
O. XXXIX, 1, 2 (3), Civil P. O. be made 
applicable even by resorting to s. 141, 
OCivilLP. C. unless any party tothe proceed- 
ing had invoked the disciplinary jurisdiction 
of the District Judge. As pointed out in 
Kochappa v. Sachi Devi (6), the powers 
conferred by s. 493, Civil P. O. 1882, (corres 
ponding toO. XXXIX, r. 2) are exercisable 
only when the Court is set in motion by a 
party who is aggrieved. It was made 
clear in that case that the use of the 
word “disobedience’ in that section would 
not enable the Court to treat a breach of 
the terms of an injunction as an offence. It 
is true that in the present case the 
District Judge acted on the application made 
by the Mandal (association) but the Mandal 
was neither a party tothe proceedings nor 
a party aggrieved by the breach of the 
prshibitory order except in a broad if not 
a loose sense. 

The association was not directly or ine 
directly or concerned with the lot of the 
poor girl and they had the same interest 
in her as they would have in innumerable 
others placed in her situation. That body 
was prompted by the benevolent motive 
of checking the evil custom of infant mare 
Yiage prevailing in their community and 
was in no way affected in a way as a party 
to a suit or a proceeding would be. They no 
doubt deservecredit for exercising vigilance 
“and reporting the case of disobedience to the 
‘District Judge and in that they have indeed 
rendered service to the cause of social 
reform. They, however, go out of the 
picture as soon as they bring the matter to 
tthe notice of the District Judge leaving 
Khim to take such Action ashe might deem 
it just and proper. The proceedings 
Knitiated by the District Judge were in 
meality sue motu and could not be regulated 
lby the provisions of O. XX XIX, Civil P. O., 
m the view taken in Kochappa v. Sachi 
Devi (6). It may, however, be contended 
‘hat the strict view taken in the cited case 
s calculated to hamper the District Judge 
-n dealing with flagrant cases of dis- 
ybedience by the guardians. I appreciate 
he force of the contention which is sup- 
sorted by kamasami Chetty v. Lakshmi 
«ichi (7). There is a substantial difference 
~etween a Oourt issuing an injunction in 
rdinary cases directly under O. XXXIX, 
(6) 26 M 494. 


(7) 24 M L J 231; 18 Ind, Oas. 922; 13 M L T 211; 
«913) M W N 172. 
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Civil P. O., and a Court exercising powers 
under the Guardians and Wards Act, in the 
interests of a minor. That Act gives wide 
powers to the Oourt for the effective pro- 
tection of the minors brought under its 
supervision. Both ss, 12 and 43 of that Act 
in terms enable the Court to make any order 
suo motu in the best interests of the minors. 
Consequently it is open to the Court to 
pass a prohibitory order suo motu under 
either of those sections unlike O. XXXIX, 
r. 2, Oivil P,O. If so, it must be equally 
open tothe Court to deal with disobedience 
to such order suo motu. This aspect did 
not arise for consideration in Kochappa v. 
Sachi Devi (6), as the prohibitory order was 
passed directly under O. XX XIX, r. 2, in 
a proceeding which was not one under the 
Guardians and Wards Act. The rule 
enunciated in that case does not hold good 
in the proceedings of a special character 
governed by the Guardians and Wards Act 
and I would not apply it to this case either 
but for the exceptional circumstances that 
the District Judge declared himsalf to be 
the guardian of the minor, In theory the 
District Judge is the guardian when he ig 
seized of a case under that Act but in 
practice the rights and liabilities vest in 
another person formally appointed or dec- 
Jared as a guardian. In the special circum- 
stances of this case IJ think it is inadvisable 
to remit the case back,to the District Judge 
as it would put him in the unenviable 
position of an aggrieved party being called 
upon totry his own case, especially when 
the issue has no bearing on the minor's 
interests. 

Basorilal’s case invites treatment on the 
footing of contempt of Court as such rather 
than disobedionce of a prohibitory injunc- 
tion; the more so because it involves the 
question of abetment. The terms of 
O. XX XIX, r. 2, do not contemplate punish- 
ment of one who, not being a party bound 
by an injunction, incites or aids in the 
commission of a breach toit: (see Khan 
Sahib Mawazzam Ali Khan v. Shebesh 
Chandra Pakrashi (8)). Both the parties - 
against whom report has been made to thig 
Court are therefore liable to be dealt with 
for defiance of the authority of the Court 
which is an offence. f 

Tkelaw respecting contempt of Court ig 
succinctly stated in Vol. VII of Halsbury’s 
Laws of England, 2nd Edition at p. 2. 
Oontempt of Court is either (1) criminal] 
contempt consisting of words or acts 


(8) 31 O W N 814; 105 Ind. Oas. 348; ALR 1927 
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obstructing or tending to obstruct the ad- 
ministration of justice, or (2) contempt in 
procedure, consisting of disobedience to the 
judgments, orders or other process of the 
Court and involving a private injury. 
Ordinarily a party to an action who dis- 
obeys a prohibitory order, such disobedience 
though wilful is contempt in procedure, 
whereas persons who aid and abet such 
disobedience and are not parties to the 
action are guilty of criminal contempt. 
(see note (b) ibid). Enforcing obedience to 
an order against a party to an action ree 
quires mere civil process but the deliberate 
act of a third person in comwitting a breach 
of that order is a contempt of a criminal 
nature. As pointed out in Seaward v. 
Paterson (9), in the first case the order is 
made to enable the plaintiff to get his rights; 
in the second because it is not for the 
public benefit that the course of justice 
should be obstructed. Although contempt 
in procedure is not a criminal contempt, it 
may partake of that character if it involves 
misconduct. It then bears a two-fold 
character, implying as between the parties 
to the proceedings merely aright to exercise 
not a liability to submit to a form of civil 
execution but as between the party in 
default and the State, a penal or. discip= 
linary jurisdiction to be exercised by the 
Court in the public interest (p. 24, ibid). 
Wilful disobedience to a judgment or order 
requiring a person to do any act or to 
abstain from doing anything is a contempt 
of Court punishable by attachment or come 
mittal. Thus a party who wilfully fails to 
comply with the order to answer interro- 
gatories or for discovery or for inspection 
of documents is liable to attachment (pp, 30 
and 31 ibid). On this principle, parties to 
an action along with a stranger not a party 
to it who interfered with the possession of 
a Receiver appointed by the Court were 
all held guilty of criminal contempt in Kila- 
chand Devchand & Co. V. Ajodhya Prasad 
0). The same principle must apply to 
a person who wilfully disobeys an express 
order of the Court prohibiting him from 
' performing the marriage of a minor coms 
mitted to his custody. Basorilal is such a 
person and is therefore clearly guilty of 
criminal contempt. 

Mohansao; it has been found by the 
learned District Judge and not contested 
here, was fully aware of the passing of the 


(9) (1897) 1 Oh. 545; 66 L J Oh. 267; 76 LT 215; 
5 W R 610 


4 è 
(10) A I R 1934 Bom. 452; 154 Ind. Cas.- 162; 36 
Bom, L R 992; 7 R B 288; 59 B 10. 
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prohibitory order. In spite of such knowe 
ledge he married the girl and thereby 
defied the Court’s order. To use the words 
of Lindlay, L. J., in Seaward’ v. Paterson 
(9} he conducted himself so as to obstruct 
the course of justice and set at naught the 
process of the Court and treated it with 
contempt. In pointing out the distinction 
between the case of a party to an action 
and that of a stranger, Lindlay, L. J., ob" 
serves. 

“In the one case the person who is interested in 
enforcing the order enforces it for his own benefit: 
in the other casa, if the order of the Court has been 
contumaciously set at naught the offender cannot 
square it with the person who has obtdined the 
order and save himself from the consequences of 
his act (ibid p. 568*),” 

His Lordsibp’s second observation madein 
regard to a person nota party to a proceeding 
no only applies to Mohansao who contracted 
a marriage With the girl; but also applies 
equally effectively to Basorilal. The pro- 
hibitory order was issued not in the interest 
of his adverss party but in the interest 
of the minor in the performance of an 
obligation laid on the Court by jaw. ‘There. 
was therefore no party with whom Basorilal 
any more than Mohansao could square his 
wilful disobedience. Both these persons 
not only caused irreparable injury to the 
girl but also flagrantly disregarded the 
order of the Oourt. The breach of order. 
committed by them was not merely technical 
but constituted a deliberate defiance of the 
Court. I find both Basorilal and. Mohansao 
equally guilty of contempt of Court. ss 

As to the punishment, I.think it should 
be no other than imprisonment. The de- 
fiance of the authority of the Gourt, if not 
severely dealt with, is calculated to nullify 
the law which empowers it to take timely 
and proper measures for the welfare and 
protection of minors. I therefore award a 
sentence of three months’ simple impri- 
sonment to each of them. 

D. Order accordingly. 


~*Page of (1897) 1 Oh.—(Ba.] 








MADRAS HIGH COURT 
Oriminal Kevision Case No. 801 and 
Petition No. 761 of 1938 
October 18, 1933 
LaxsHMana Rao, J. 

In re ADDAGALLA VENKANNA 
AND OTHERS—PxRTITIONERS 
Evidence Act (I of 1872) s.123—Accidents register, 

if privileged document. = 
- The accidents register.is not a privileged document 
and can be sent for if necessary. J a 


i940. ! 
Or. R. Oase and P, to revise the order of 


the Stationary Sub-Magistrate, Narasapur, 
dated October 8, 1938. 


Mr. V. Viyanna, for the Petitioners. 
The Public Prosecutor, for the Orown. 


Order.—The view of the Sub-Magistrate 
that the accidents register is a privileged 
document is erroneous and his refusal to 
send for it on that ground is unsustainable. 
‘The order of the Sub-Magistrate is therefore 
set aside and the register will be sent for, 
if still required, 

Nws, 


Order set aside, 


RANGOON HIGH COURT 
Letters Patent Appeal No. 4 of 1939 
August 9, 1939 
DUNKLEY 4ND Wriaat, JJ. 

U RAI GYAW THOO anp Oo., Ltp.— 
APPELLANT 


VETSUS 
MA HLA U PRU—RESPONDENT 

Burmese Buddhist Law—Morlgage—Husband and 
wife—Property belonging to both—Either can mort- 
gage with consent of other—Civil Procedure Code 
(Act V of 1908), s. 100—Concurrent finding of fact 
by lower Court—Interference in secónd appeal— 
Law as te—Finding that mortgage by Burmese 
husband was executed with consent of wife, cannot 
be canvassed in second appeal—Morigage—Wife 
signing deed after it was read and explained— 
Estoppel—Effect of. 

The position ofa Burmese Buddhist husband and 
wife in regard tothe mortgage by one of them, of 
property belonging to both, is that either party can 
with the knowledge and consent, express or implied, 
of the other, mortgage that property. 134 Ind. Cas, 
1252 (3) and 51 Ind. Oas. 563 (4), followed, 

On second appeal it is not the concurrent finding 
of fact which cannot. be interfered with : it is the 
finding of fact ofthe first Appellate Oourt: and 
there is no question of it being within the discre- 
tion of the second Appellate Oouri to interfere : the 
second Appellate Oourt cannot interfere, however 
erroneous it May think this finding of fact to be. 
The only circumstance under which it can interfere 
is when the alleged finding of fact is not in reality 
a finding of fact because itis supported by no 
evidence whatever. Durga Ohoudhrani v. Jawahir 
Singh (1) and Ramratan Sukal v. Nandu (2), relied 
on 


Consequently, the finding of the firat 
late Court that the mortgage of property be- 
longing to Buddhist Burmese husband and ` wife 
was executed by the former with the knowledge 
and consent of the latter isa finding of fact and 
cannot be canvassed on second appeal, 

In such acase the inference of fact arising from 
the wife's signing the mortgage-deed after it 
had been read and explained to her is that she con- 

asented to husband mortgaging the whole of the 
property as if he were the sole owner. Hence by 
er consent to this deed of mortgage she is 
estopped from denying that her husband had autho- 


189-2103 & 104 
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rity to mortgage the whole of this property as_ if 
he were the sole owner. 107 Ind. Oas. 20 (5), relied 
on. 

Where a Burmese Buddhist wife consents to her 
husband mortgaging the joint property ag if it 
were his sole property, then clearly she is holding 
him out tothe mortgagee as her agent, not only 
in respect of the execution ofthe mortgage but also 
in respect of all subsequent transactions in connec- 
tion with the mortgage. 


Messrs. Hay and Zakaria, for the Appel- 
lant. 
Mr. Sein Tun Aung, for the Respondent. 


Dunkley, J.—This is an appeal under 
the Letters Patent on a certificate of the 
learned Judge who heard the second appeal, 
It is of the utmost importance to notice 
that the appeal before the learned Judge 
was an appeal under the provisions of 
s. 100, Civil P. ©. and that therefore he 
was not entitled to interfere with the finde 
ings of fact of the first Appellate Court, 
however grossly inexcusable or erroneous 
those findings of fact might appear to him 
to be: Durga Choudhrani v. Jawahir Singh 
(1) and Ramratan Sukal v, Nandu (2), Now, 
the suit out of which this appeal arises 
was a suit upon a registered deed of mori- 
gage which was executed by Maung Soin 
Pho, who was the first defendant io the 
original suit, in favour of the present appel- 


lant company, Ma Hla U Pru, the present ’ 


respondent, who was the second defend- 
antin the suit, isthe wife cf Maung Sein 
Pho, and if is common ground that she was 
married to Maung Sein Pho when the pro- 
perty now in suit, which was mortgaged to 
the appellant company, was purchased, 
The purchase was made on July 29, 1920 
and was madein the sole name of Maung 
Sein Pho. On Angust 31, 1920, this land 
was mortgaged by Maung Sein Pao alone 
by a registered deed tothe appallant com- 
pany, and it has been held by the original 
Court and by the District Oourt on frst 
appeal that this mortgage was made with 
the knowledge and consent of the responds 
ent, Oonsequently, a decree was passed 
granting the appellant company a prelimi- 
nary mortgage decree over the interest of 
both Sein Pho andthe respondent in this 
property, 

The point which was raised on second 
appeal was whether the interest of the 
respondent in the mortgaged property was 
bound by the mortgage, and the learned 
Judge held that her interest was not bound 
because the knowledge and consent of the 
respondent to this mortgage by her husband 


(1) 17 LA 122;18 O 23; 5 Sar. 560 (P O). 
(2) 19I A 1;19 O 249; 6 Sar. 199 {P O). 
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had not been proved, and, consequently, he 
reversed the judgment and decrees of both 
the original Court and the first Appellate 
Oourt, Now, this question was a pure ques- 
tion of fact, and if there was any evidence 
on which the first Appellate Court could 
find that the mortgage by Sein Pho had 
been made with the knowledge and consent 
of the respondent, then that ended the 
matter and this point could not be raised 
on second appeal before this Court. The 
positicn of a Burmese Buddhist husband 
and wife in regard to the mortgage by one 
of them of property belonging to both has 
been finally settled by the judgment of a 
Full Bench of this Court in N, A. V. R, 
Chettyar Firm v. Maung Than Daing (3) 
and in the course of that judgment it was 
stated that 

“either party to the marriage is competent to 
alienate or otherwise dispose of his or her own 
interest in the joint property, but neither of them 
is entitled to alienate the interest of the other 
without the consent, express or implied, of that 
party.” 

And further : 

“There are no presumptions, de facto or de jure 
thata Burmese Buddhist couple, living together, 
are agents for each other, or thatthe wife is deem- 
ed to consent to the acts of her husband. It is a 
question of fact to be determined according to the 
circumstances of each case.” 

This Full Bench restored the authority 
of the case in Ma Nyun v. E. E. Texeira 
(4) and in the course of the judgment of 
the Full Bench of the Obief Oourt of Lower 
Burma in that case Twemey, O. J. said: 

“There can be no doubt that the mortgage effect- 
ed with tbe wife’s knowledge and consent bound the 
wife’s interest in the property as well as her hus- 
band’s interest.” 

Consequently, the only point which was 
before the original Courts for decision in 
this case was a question of fact, namely, 
whether the mortgage of this property to 
the appellant company by Sein Pho was 
made with the knowledge and consent of 
the respondent, The first Appellate Court 
has held that this mortgage was made with 
the respondent's knowledge and consent. 
There was evidence upon whichit could so 
-be held, because, apart from the deed of 
mortgage itself which bears the signature 
of the respondent the evidence showed that 
the document was read and explained to 
her before she signed it and there is the 
evidence of Maung Me that she consented 
to the mortgage of this property by her 
husband. In the course of his judgment the 


(3) 9 R 524; 184 Ind. Cas, 1252; A I R 1931 Rang. 
262; Ind. Rul. (1932) Rang. 4 (F B). 

(410 L BR 36; 51 Ind. Oas. 563; A IR1919LB 
111 (E B). e 
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learned Judge on second appeal said : 

“Ordinarily on second appeal it would not be 
possible for this Oourt to interfere with a concur- 
rent finding of fact by both the lower Oourtg. 
Where however it isclear thatthe finding is based 
on an entirely erroneoug and illegitimate interpreta- 
tion of the facts before the Oourt, it is right and 
proper for this Court to interfere,” 

With the greatest respect, in view of the 
two judgments of their Lordships of the 
Privy Council to which I have already 
referred, and which have been repeatedly 
mentioned in subsequent,judgments of the 
Judicial Committee, this is mot a correct 
exposition of the law. On second appeal 
itis not the concurrent finding of fact 
which cannot be interfered with : it is the 
finding of fact of the first Appellate Oourt : 
and there is no question of it being within 
the discretion of the second Appellate Court 
to interfere; the second Appellate Court 
cannot interfere however erroneous if may 
think this finding of fact to be. The 
only circumstance under which it can in- 
terfere is wuen the alleged finding of fact 
is not in reality a finding of fact because 
it is supported by no evidence whatever. 
Consequently, the decision of the first 
Appellate Court that this mortgage was 
binding upon the interest of the respone 
dent in the mortgaged property was a 
decision which could not be canvassed on 
second appeal. 

U Sein Tun Aung, on behalf of the res- 
pondent, has said that the points of law 
which he actually raised in his memoran- 
dum of second appeal were not decided 
by the learned Judge. He has referred to 
two such points. He has said that, in view 
of the statement in the registered deed of 
mortgage that Sein Pho was the sole owner 
of this mortgaged property, oral evidence 
is inadmissible to show that the responds 
ent has an interest in this property asa 
co-owner with Sein Pho, and that therefore 
no decree binding upon her interest could 
be passed. The answer to this argument is 
that by her consent to this deed of mortgage 
the respondent is estopped from denying 
that Sein Pho had authority to mortgage 
the whole of this property as if he were 
the sole owner. In Bhagwan Singh v. 
Ujagar Singh (5) their Lordships of the 
Privy Council said : 

“Attestation of a deed by itself estops a man from 
denying nothing whatever except that he witnessed. 


the execution of the deed, and by itself it does not. 
show that he consented to the transaction which 


(5) 30 Bom. L R 267; 107 Ind. Oas. 20; A I R 1928. 
P O 20; 47 OL J 189; 54 M L J254; 2Q9PL R 
182; 32 O W N 538 264A L J 553; ILT 40 Lah. 
49; 27 LW 672 (P Oh 
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the document effects. Where however in addition 
to the fact that he attested the deed, there is evi- 
dence to show that he consented to and acquiesced 
in the execution of the document (a mortgage deed), 
it is a legitimate inference to draw from such evi- 
dence that he not only witnessed the execution of the 
mortgage by the mortgagor, but also that he consen- 
ted to the transaction and acquiesced in the mortgage 
being given,” 

Consequently the inference of fact arise 
ing from the respondent's signing the mort- 
Zage deed after it had been read and 
explained to her is that she consented to 
Sein Pho mortgaging the whole of the 
property as if he were the sole owner. U 
Sein Tun Aung has further urged that the 
sult on‘the mortgage was barred by limita- 
tion as against the respondent, and he 
Says that although the question as to whe- 
ther the payments of interest by Sein Pho 
were payments made on behalf of the 
respondent as her agent is a question of 
fact, yet this is a question of fact which 
could be reviewed on second appeal be» 
Cause the finding of the first Appellate 
Court was supported by no evidence what- 
ever. On this point the learned District 
Judge on first appeal said this: 

“It should be remembered that the finding that 
she is bound by this transaction has been arrived 
af not on the footing that she was a co-executant, 
but on the footing that she had given her consent 
to her husband to enter into it, which was subse- 
quently entered into with her full knowledge and 
that the husband was at all material times manager 
of the joint family business. Upon proof of this 
fact, namely the fact that the husband entered 
into the mortgage transaction with her knowledge 
and consent, the husband must of necessity be 
considered as standing in the position of agent to 
her at the time of that transaction and always 
thereafter in respect of or with reference to the 
debt under or on account of this mortgage trans- 
action.” 

With this statement of the law I am 
bound to say that I am in entire agree- 
ment. Where a Burmese Buddhist wife 
consents to her husband mortgaging the 
joint property as if it were his sole prop- 
erty, then clearly she is holding him out 
to the mortgagee as her agent, not only in 
respect of the execution of the mortgage 
but also in respect of all subsequent 
transactions in connection with the mort- 
gage. In my opinion, there were no 
grounds on which this Court could interfere 
with the judgment and decree of the Dis- 


trict Court passed on first appeal, 
and the second appeal was wrongly 
entertained, and the judgment and 


decree of the District Oourt ought not to 
have been reversed. This appeal is there- 
fore allowed, and the judgment and decree 
«of the Sub Divisional Court of Akyab, grant- 
Kng & preliminary mortgage decree against 
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the respondent as well as her husband Sein 
Pho, are restored with costs in all Courts. 

Wright, J.—I agree with the judgment 
of my learned brother, but there is one 
point in connection with U Sein Tun Aung’s 
contention that the suit is barred by limi- 
tation on which I should like to comment, 
The sole mortgagor was Maung Sein Pho. 
The respondent, Ma Hla U Pru, was nota 
mortgagor, and it was not for her to make 
payments in respect of the mortgage debt. 
It seems to me that this is a complete 
answer to U Sein Tun Aung’s contention 
that the suit is barred by limitation as 
against his client because she did not 
herself make any payments towards the 
mortgage money and because her husband 
was not entitled to make payments on her 
behalf. 

D. Appeal allowed. 
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ALLAHABAD HIGH COURT 

Second Appeal No. 1940 of 1937 
January 26, 1940 
ALLSOP, J. 
MUNIOIPAL BOARD, ETAH— 
DEFENDANT — APPELLANT 
Versus 
Lala MORADHUJ—PLAINTIfE— 


RESPONDENT 

Transfer of Property Act (IV of 1882), s. 53-A— 
Whether confers any right on transferor—U. P, 
Municipalities Act (II of 1916), 8. 97—Contract by 
Board taking certain plots on lease on yearly rent 
exceeding Rs. 250—Contract not signed by Chair- 
man or Vice-Chairman—Contract if binding on 
Board—Lessor, when can take benefit of 3.65, Con- 
tract Act (IX of 1872). 

The rights arising out of the principle of part 
performance are those only which are conferred by 
s8. 53-A, T. P. Act, and no rights are conferred at 
all on the transferor but only on the transferee. It 
may be that the latter could enforce his rights as 
8 plaintiff if the transferor did some wrongful act 
in contravention of the terms of the section, but the 
transferor cannot enforce any rights at all, 185 
Ind, Oas. 217 (1), explained, 

A contract by the Board taking certain plots on 
lease on a yearly rent exceeding Rs, 250 signed by 
the Secretary alone and not by the Ohairman or 
Vice-Ohairmanis not binding on the Board. The 
lessor cannot take benefit of s. 65, Contract Act, 
if he has not raised an issae that the Board had 
obtained profits from the use of land nor produced 
any evidence to prove that any profit had accru. 
ed. 

S.A. from the decision of the District 


Judge, Aligarh, dated August 10, 1937. 


Mr. B. S. Darbari, for the Appellant. 
Mr. Shiva Prasad Sinha, for the Respon» 
dent. 


Judgment,—This second appeal arises 
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out of asuit in whichthe plaintiff claimed 
& sum of money on account of rent under 
an alleged contract between him and the 
Municipal Board of Etah. It appears that 
the officers of the Board agreed to take two 
plots of land on lease from the plaintiff to 
use asa motor stand, The matter was 
placed before the Board and a resolution 
was passed that the contract should be 
entered into and that the Secretary of the 
Board should sign the contract. The 
Secretary consequently signed an agree- 
ment with the plaintiff, but that was not 
sufficient under tte U. P. Municipalities 
‘ Act, to create a contract binding on the 
Board. Theterm of the agreement was 
that thé Board should pay Rs.25a month 
as rent for these two plots, that is, it 
would pay asum of Rs. 300 in tke financial 
year. The relevant provision of s. 97, 
U.P. Municipalities Act, is that every 
contract made by or on behalf of a Board 
whereof the value and amount exceeds 
Re. 250 shall be in writing and every such 
contract shall be signed by the Chairman, 
ora Vice-Chairman and by the Executive 
Officer or a Secretary. This agreement 
though reduced to writing was not signed 
by either the Chairman or a Vice-Ohair- 
man and it was therefore not binding upon 
the Board because there is an express 
provision ins, 97 anda contract executed 
otherwire than in conformity with the other 
= provisicns of the section shall not be bind- 
ing on the Board. 

Learned Counsel for the respondent has 
referred to subs. (2), cl. (b) of s. 97 which 
says that a contract of this nature may, 
instead of being signed by the Chairman 
or a Vice-Chairman and by the Executive 
Officer and a Secretary, be signed by 
any person or persons empowered under 
sub-sg, (2) or (3) of s. 96. This section 
says that the sanction of the Board by a 
resolution is required inthe case of every 
contract’ involving a value or amount 
exceeding Rs. 1,000 in the case of a cone 
tract by the Board of a city and Rs. 250 
in every other case and that any contract 
other than a contract so described may 
be sanctioned by a resolution of the Board 
or by a committee of the Board empowered 
in this behalf by a resolution or by any 
one or more than one officer or servant of 
the Board so empowered. A city is defined 
_in the Municipalities Act as an area with a 
population of more than one hundred 
thousand people. Nobody would contend 
that Etah is a city. It follows therefore that 
the contract with which we are concerned 
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was one which reqrired the sanction of 
the Board by a resolutian under s.96 and 
it was not one of those other contracts 
which could be entered into by-a commite- 
tee of the Board or by any Officer or 
servant of the Board. It follows therefgre 
that it was not acontract which could be 
signed by any person or persons em- 
powered under sub-ss. (2) or (3) of s. 96. 
There can be no doubt that the contract 
was not binding on the Board and cone 
sequently no decree can be passed against 
the Board for rent upon the terms of the 
contract. 

Learned Oounsel has suggested that the 
contract may not be binding but that the 
Board took possession of the land and that 
it is liable upon the principle of part per- 
formance as set forth ins. 53-A., T. P. Act. 
Their Lordships of the Privy Oouncil in 
Probodh Kumar Das v. Dantmara Tea Co. 
Ltd. (1) have held that the right conferred 
by s. 53-A is a right available to the 
defendant to protect his position and that 
the section is so framed as to impose a 
statutory bar on the transferor but 
confers no active title on the transferee, 
It may be that their Lordships were referr- 
ing when they spoke of a ‘defendant’ 
tothe particular facts of the case before 
them but there can be no doubt that they 
intended to hold that the rights arising 
out of the principle of part performance 
are those only which are conferred by 
the section and ge perusal of the section 
will clearly show that no rights are cone- 
ferred at allon the transferor but only 
onthe transferee. It may be that the 
latter could enforce his rights as a 
plaintiff if the transferor did some wrong- ~ 
ful act in contravention of the terms of 
the section, but itis quite clear that the 
transferor cannot enforce any rights at 
all. Inthe case before me the plaintiff 
isthe transferor and he cannot base 
any claim upon the provisions of the 
section. 

Learned Counsel for the respondent has 
also urged that his client should get a 
relief against the Board under the pro- 
Act. He has 
referred me to an unreported case of 
this Court, Bishen Dayal v. District Magis- 
trate of Bulandshahr First Appeal No. - 

(1) 1939 A W R (P O) 186; 185 Ind. Oas, 217; A 
I R 1940 PO 1; I L R(1940} 1 Oal, 250; 66 I A 
293; 1939 O W N 1075; 12 RP 0 87; 6 BR 176; 70 
O LJ 483; 44 OWN 145; 19390 L R 739; 
(1940) 1 M L J 75; 51 L W 1; (1940) M WN l; 
42 Bom. L R 199; 42 P L R I56; (1940) ALJ 226; 
(1940) Kar. (P O) 11 Sup. (P O). 
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429 of 1933 decided on January 7, 1937 
which is based on a decision of their 
Lordships of the Privy Oouncil in Har Nath 
v. Inder Bahadur Singh (2). It was at 
one time heldin some cases that the 
provisions of s. 65, Contract Act did not 


apply to a Municipal Board because 
of the wording of the section which 
says : 


“When an agreement is discovered to be void or 
when a contract becomes void any person who has 
received any advantage under such agreement or 
contract is bound „to restore it,or to make com- 
pensation for it, to the person from whom he 
received it.” 


It was said that this section applied 
only to agreements which were not void or 
known to be void in their inception, Their 
Lordships of the Privy Council in the case 
to which I have referred discussed this 
matter and came to the conclusion that an 


agreement discovered to be void is one 
discovered to be not enforcible by law 
and that the language of the section 


would include an agreement that was void 
in that sense from its inception as distinct 


from a contract that becomes void. It may- 


therefore be that s, 65, Contract Act, is in 
some circumstances applicable to Munici- 
pal Boards, although in order to recover 
compensation from a Board it would 
be necessary to show that the Board as 
such had derived benefit and it may be 
that there isa distinction between con- 
tracts known and contracts not known 
by the parties to be void at their inception. 
The Oourts below appear tome however 
rather to have overlooked the point that 
a Municipal Board is a statutory body 
appointed to look after the interests of 
the people inthe locality who pay Muni- 
cipal taxes and other dues and the fact 
that some ofits members or the majority 
of its members or its officers have acted 
in some unfair way is no reason for holding 
the Board liable unlesstheir conduct under 
the statute binds the Board. It must 
be remembered that the Board is the 
representative of those who pay taxes and 
other dues and thatitis unfair to pass 
a decree against the Board as -such 
unless there is either a valid contract 
which binds the Board or the Board as such 
has acquired some benefit on behalf of 
those whom it represents. 

It would not therefore be right to say in 


(2) 45 A179; 71 Ind, Oas. 629; A IR 1922 P O 
403; 26 O O 223;90 & ALR 270;9 O LJ 652; 
44M L J 489; 37 O LJ 346; 27 O WN 919; 501 
A 69;18 L W 383; 33 ML T 216; 5 PLT 281; 2 
Pat. L R 237 (P 0). 
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the present case that the Board must pay 
compensation forthe use of the land af 
the rate at which some of its members or 
officers agreed to pay rent since the 
agreement is not binding on the Board. 
I would like to refer to some remarks 
made in the House of Lords in H. Young 
& Co, v. Mayor and Corporation of Royal 
Leamington Spa (3). It was pointed out in 
a similar situation arising out of an 
English Act that the Legislature had 
made provision for the protection of rate 
payers, shareholders and others, who 
must act through the agency of a represen- 
tative body, by requiring the observance 
of certain solemnities and formalities 
which involved deliberation and reflection. 
The English rule was that a contract had 
to be under seal. Lord Bramwell remarked 
thatthe importance of the seal was that 
it gave time for deliberation and reflec- 
tion, as it continually happened that care- 
lessness and indifference on the one side, 
and the greed of gain on the other, caused 
a disregard of these safeguards, and im- 
provident engagements were entered into, 
He also pointed out that it had been urged 
that the decision in that case was a hard 
one onthe plaintifis who might not have 
known the law, but that they and others 
must be taught the law which could only 
be done by its enforcement, 

In the present case the most the plaintiff 
could claim would be the payment of 
money which the Board had obtained 
from the owners of motor-lorries who were 
allowed to park their vehicles on the land 
and who paid dues for so doing, but I 
do not think that I should allow the 
plaintiff a relief of this kind at this stage, 
The suit was instituted in January 1937 
and atthat time there was no claim for 
anything except the rent due under the 
contract, The plaintif never raised the 
issue thatthe Board hai obtained profit 
from the use oftheland and never pro- 
duced any evidence to prove that any profit 
had accrued. It is now more than thres 
years since the suit was instituted and I, 
donot think it is right that the plaintiff 
should at this stage be allowed to pro- 
duce fresh evidence in order to obtain a 
relief which he did not originally claim. 
I am further influenced in deciding that 
no relief should now be granted by the 
fact that it does not appear that the 
plaintiff suffered any positive loss in the 
sense that he would have used this land for 

(3) (1883) 8 AC 517; 52 LIQ B 713,49 LT l 
31 W R 925; 47 J P 669. 
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some other purpose if it had not been 
used by the officers of the Board and that 
he would have acquired some other 
profit from it. I am satisfied that the 
plaintiff is not entitled to any decree on 
the basis of the lease upon which he sued 
and that he is also not entitled to any 
benefit under the provisions of s. 53-A, 
T. P. Act. I consider that he might 
possibly have obtained some restitution 
from the Board under the provisions of 
s. 65, Contract Act, if he had made that 
claim in his suit, but I think itis too late 
now to give him a decree which is not 
justified by any evidence already upon the 
record, I therefore allow the appeal and 
dismiss the suit with costs throughout. 
Leave to appeal under the Letters Patent 
is allowed. 


D. Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 96 of 1937 
September 12, 1939 
W aDsworts, J. 

G. R. NAIDU anp OTHERS— APPELLANTS 
VETSUS 
YERRAMSETTI VENKATASWAMI 
NAIDU— RESPONDENT 

Limitation Act (IX of 1908), Art. 182 (5)—Applica- 
tion returned for amendment has no judicial existence 
— Representation beyond limitation~No prayer to 
excuse delay—Order passed on such application, if 
saves limitation— Application without correct 
number of suit — Whether in accordance with 

aw. 

When anexecution petition is returned for amend- 
ment, it has no judicial existence pending its re- 
presentation. If it is represented within time duly 
amended, the date of the original presentation will be 
the date of the execution application and the same 
position would result if it is represented late and 
accompanied by an application toexcuse delay and 
-the delay isexcused. But ifthe returned petition is 
withheld for an inordinately long period and re- 
presented without any application to excuse delay 
merely in the hope of saving limitation for a fresh 
application, it cannot be deemed to be a pending 
application, and any orderuponit passed sub- 
sequently cannot avail to save limitation for the fresh 
execution petition presented contemporaneously, 
189 Ind. Cas. 411 (1), relied on. 

An application which does not contain the correct 
number of the suit, the decree ia whichit is pro- 
posed to execute, cannot be deemed to be an ap- 
plication made in accordance with law. 

A. against appellate order ofthe Dis- 
trict Court, Guntur, dated October 1 


1936, 

Mr, T.S.Nagaswamy Ayyar, for the 
Appellants. 

Mr. A. Lakshmayya, for the Respon- 


dent: 
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Judgment.—This appeal deals witha 
question of limitation jn execution. The 
decree was dated October 10, 1925. The 
last execution petition about which there 
was no dispute was dismissed on June 28, 
1930. On June 19, 1933, an execution 
Petition was presented bearing the wrong 
number of the suit and it was returned 
for rectification with the endorsement 
“Suit number is wrong; names of parties 
do not tally.” Seven days time was allowed 
the date of the return being July 5, 1933, 
This execution petition was not represen- 
fed atall until August 29, 1935 when 
a fresh execution petition was filed and 
along with it the returned execution 
petition was represented with the suit 
number corrected, but the endorsement 
re-submitting the execution petition was 
unsigned and there was no application to 
excuse thedelay, nor was there any exe 
planation for the delay. On this the order 
was passed on September 9, 1935 “Fresh 
execution petition filed. Vakil has not 
signed. Dismissed.” The defective ex- 
never numbered 
at all, not even after this somewhat irre- 
gular representation. The appellants, re- 
presenting the decree-holders, seek to 
rely on this order of dismissal to save 
limitation forthe fresh execution petition 
which was presented on August 29, 1935, 
that isto say, some 11 days before the 
order of dismissal was passed. 

It was decided in a very recent case, 
Chidambaram Chettiar v. Murugesam Pillai 
(1) by a Bench of this Court that if an 
execution petition is returned for amend- 
ment and the decree-holder takes no 
further action upon it, it should be treated 
as if he had not put in an application at 
all; that it is not permissible for the 
decree-holder to extend the period of limi- 
tation by simply failing to represent an 
execution petition returned for rectification. 
It was also held that such execution 
petitions not represented within the proper 
time cannot save limitation and that an 
order returning an execution petition 
for rectification by Advocates is not a 
final order within the purport of Art. 182 
(5) nor can one read into the order for 
the purpose of Art. 182 (5), Lim. Act, a 
clause thatin default of representation 
within the time allowed, the application 
will stand dismissed. 

Ina very recent case I followed that 

(1) (1939) M W N 769; 189 Ind. Cas, 411; A I R 1939 


Mad. 841; 50 L W 311; (1939) 2 M L J 671; I L R (1940) 
Mad. 60; 13 R M 266. 
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decision in applying. it to facts very 
similar to those with which I have now to 
deal. InA.A.O. No. 18 of 1936 there 
was an execution petition returned for 
defects and not represented for four 
years. Then a fresh execution petition 
wag filed along with the previously returned 
petition and an attempt was made to treat 
the previously returned petition as having 
been continuously pending, so that the new 
petition would be in time. This was based 
on an interpretation of a decision in 
Muhammad Abu Bakkar v. Ramkrishna 
Chettiar (2) which has been dissented from 
by the learned Judges in the case just 
quoted. I held that, when an execution 
petition is returned for amendment it has 
no judicial existence pending its re- 
presentatién. Ifit is represented within 
time duly amended, the date of the origi- 
nal presentation will be the date of the exe 
ecution application and the same position 
would result ifit is represented late and 
accompanied by an application to excuse 
delay and the delay is excused. But if the 
returned petition is withheld for an inor- 
dinately long period and represented with 
out any application to excuse delay merely 
inthe hope of saving limitation for a 
fresh application, I held that it could not 
be deemed to be a pending application 
go as to save limitation for the fresh appli- 
cation. — 

An attempt is made to distinguish the 
present case on the ground thatthe execu- 
ting Court actually passed a final order 
of dismissal on the application in spite of 
the fact that it was represented long 
after the time allowed. I do not sse how 
the appellants’ pcsition is improved by 
this order, which in effect was nothing 
more than an order of rejection of an unfiled 
execution application represented long after 
the period allowed. When the fresh ex- 
ecution petition was filed along with the 
represented petitions both of them were 
in fact barred by limitation. It is impos- 
sible to my mind to contend that limitation 
is saved forthe new petition by the sub- 
sequent order of dismissal passed on the 
represented petition, The represented 
petition cannot be deemed to have been 
pending at the time when the new petition 
was filed and the new petition was not 
filed within three years of the final order 
onan application made in accordance 
with law. I may also state that, in my 

(2)64 ML J 401; 144 Ind. Cas, 167; AIR 1933 
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opinion, an application which doəs not 
contain the correct number of the suit 
the decree in which it is proposed to ex- 
ecute, cannot be deemed tobe an appli» 
cation made in accordance withlaw. Not 
only does the Onde in O. XXI, r. ll 
prescribe the numberof the suit as the 
first requirement in an execution petition, 
but commonsense also indicates that an 
essential feature of an execution petition 
is that it should be identifiable with the 
suit under which it is filed, It seems to me 
that in the present case the defective ap: 
plication was not an application in accord- 
ance with law, that it had no judicial 
existence afterit was returned without 
being filed for rectification and that when 
represented it was barred by limitation 
and any order upon it passed subsequently 
Cannot avail to save limitation for the 
fresh execution petition presented contem- 
poraneously. The appealis therefore dis- 
missed with costs, 

N78, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 127 of 1939 
February 7, 1940 
ÅLLIOP, J, 

MAZHAR ALI KHAN—APPALLANT, 
versus 

Mst. KULSUM BEGAM— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), 3. 7— 
Application for appointment of guardian granted 
ex parte—Order, if can beset aside—Want of edu- 
cation, whether reason for taking girl out of her 
mother's custody. 

A Court which has jurisdiction under the Guar- 
dians and Wards Act can remove a guardian ag 
well as appoint him. Therefore, even if the applica- 
tion for the appointment of a guardian was, in the 
first instance, granted ex parte, the Oourt has 
jurisdiction to set aside the ex parte order, 

Want of education is no sufficient reason to take 
the girl out of the custody of her mother. 


F. A, from an order of the District Judge, 
Shahjahanpur, dated January 31, 1939, 
Messrs. G. Agarwala and L. N. Gupta, for 


the Appellant. 
Mr. K. N. Agarwala, for the Respondent: 


Judgment.—This is an appeal against an 
order of the learned District Judge of Shah- 
jahanpur rejecting an application by the 
appellant, Mahzar Ali Khan, to be appoint- 
ed guardian of the person and property 
of his niece, Mst. Riyazi Begam, a minor , 
girl, aged 13 years in 1937. The minor was 
in the custody of her mother, Mst. Kulsum. 
The applicant alleged that Mst. Kulsum had 


§24 
been ill-treating the minor, had not educated 
her and had an interest adverse to hers in 
respect of property inherited from the 
minor's father. The learned Judge has dis- 
believed the evidence of ill-treatment. He 
thinks that want of education is no sufficient 
reason to take the girl out of the custody 
of her mother and on that point I agree 
with him. The allegation that the interests 
of the minor and her mother were adverse 
was based upon the fact that the mother 
had instituted a suit for recovery of her 
dower debt and had obtained a decree, The 
minor was naturally a necessary party to 
such a cuit. So,I suppose, was the applicant 
who was the brother of the minor's father. 
The decree having been obtained there was 
no further reason for supposing that there 
was any dispute between the minor and her 
mother about any property. On the other 
hand, the learned Judge has pointed out 
that the applicant's brother owed money 
under a decreeto the minor and that he had 
not discharged his liability. There was 
obviously a danger that the applicant might 
noi take steps to recover this money on 
the minor's behalf. There is certainly no 
reason for thinking that the learned Judge 
was wrong in refusing to appoint the ap- 
Plicant guardian of the minor's person and 
preperty. Ithas been urged that security 
should have been demanded from Mst. 
Kulsum, the mother, but the answer to this 
is that the learned Judge has nct appointed 
Mst. Kulsum guardian of the minor’s person 
or property. He has merely said that his 
reason for rejecting the application was that 
Mst. Kulsum was the proper person to have 
control cof the minor. 

Learned Counsel urged that some guar- 
dian should be appointed in order that there 
may be some person who is answerable to 
the Court for the minor’s property, If the 
applicant feels strongly upon that point, 
there is nothing to prevent him, that I can 
see, from making another application to the 
Oourt that the mother should be appointed 
guardian of the minor’s person and property 
and that, if she refuses to accept the guar- 
.dianship of the property, some other Person 
may be appointed under any terms which 
he Court may impose. 

Learned Counsel has taken the point that 
the applicant’s application was, in the first 
instance, granted ex parte and that the ex 
parte order was afterwards set aside, He 
suggests that the Court had no jurisdiction 
to set aside the ex parte crder. A Oourt 
which has jurisdiction under the Guardians 
and Wards Act can removea guardian as 
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well as appointhim. No appeal has beer 
instituted against the order setting aside 
the ptevious appointment, Learned Counsel: 
suggests that this was not strictly an order 
removing the guardian but was inthe na- 
ture of an interlocutory order setting aside 
the ex parte order which had been pagsed. 
His point is that there was no appeal against 

this order. I do not think technicalities of 
the case matter a great deal, The only thing 
which is to be considered is the welfare of 
the minor. The District Judge could have 

set aside the previous erder appointing 

Mazhar Ali Khan in proper form by remoy- 

ing him from the guardianship so that the 

ultimate result would have been thé same 

on the merits. There can be no doubt that 

it would be most unsafe to appoint Mazhar 
Ali Khan to the guardianship of this girl. 

There is no force in this appeal and I dis- 

miss it with costs. 

8. Appeal dismissed. 





MADRAS HIGH COURT 
Application No. 2874 of 1938 
in O. P. No. 158 of 1938 
April 21, 1939 
VENKATARAMANA Rao, d. 

In re TRAVANCORE NATIONAL anp 
QUILON BANK, LTD., (IN LIQUIDATION) 
NAYAR MODERN BANK Lrp., PALGHAT 
—APPLIOANT 
veTsus 
JAMES VOCE PIRRIE, CYRIL GILL 
AND JOHN STANLEY GOODWIN 
(OFFIOIAL LrQuIDAToRS)— ResponpENtTs 

Banker and customer—Depositor, trustee and money 
deposited, trust money—Notice to Bank that de- 
posit is trust money—E fect. 

The fact that the depositor is a trustee and that 
the money deposited is trust money does not affect 
the relation which the law creates between a Bank 
and an ordinary customer, namely the relation of 
a debtor and creditor. The legal effect of a notice 
to the Bank that the money deposited is trust 
money is only to cast a duty on the Bank not to 
participate in a breach of trust by the trustee. A 
Banker who receives into his possession moneys of 
which his customer has, to his knowledge, become 
the owner ina fiduciary character, contracts the 
duty not to part with them even at the mandate of 
his customer, for purposes which he knows are in- 
consistent with the customer's fiduciary character and 
duty, 


Messrs. K, Kuttikrishna Menon and K. 
Narayana Marar, for the Applicant. 


Mr. C. Krishnaswami Iyer, for the Rese 
pondents. 


Order.—This is an application by the 
Nayar Modern Bank for payment of a sum 
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of Rs. 6,500 standing to its credit in the 
Travancore Naticnal and Quilon Bank 
under three fixed deposits for Rs. 1,000, 
Rs. 5,000 and Rs, 500 respectively in pre- 
ference to the ordinary creditors of the 
Bank. The basis of the claim is thus put 
in para. 2 of the affidavit of the Managing 
Director : 

“Under the mandatory provisions of s, 282-B, 
Companies Act, the Nayar Modern Bank Ltd., has 
deposited with the Travancore National and Quilon 
Bank Ltd., a total amount of Rs. 6,500 under three 
deposits (R. No, 96, dated July 30, 1937, for Rs. 1,000 
R. No. 6 of 1938 for Fe. 5,000 dated January 15, 1938 
and R. No. 24-38 for Rs, 500, dated February 21, 
1938) and in a separate account earmarked as Em- 
ployees’ Qash Security. The Travancore National 
and Quilon Bank, Ltd., has accepted the deposit as 
the Nayar Modern Bank Ltd., Emyloyees’ Oash 
Security Deposit and such acceptance is evidenced 
by the endorsements on the receipts themselves in 
red ink and the correspondence in relation to the 
transactions,” 


One of the Official Liquidators of the 
Travancore Bank in his counter-affidavit 
stated that the said amount of Rs, 6,500 
was deposited with the Bank for the purpose 
of earning interest thereon and that the 
Bank was requested to earmark the said 
deposit as Employees’ Cash Security ‘‘which 
Clearly meant (and could only mean) that 
the deposit receipts were to be headed 
‘Employees’ Cash Security” to distinguish 
them from tlfe other several deposits or 
loans made by the same Bank against which 
the depositor arranged to obtain over- 
drafts.” In pare, 3 of his affidavit he fur- 
ther submitted as follows : 

“The depositee Bank appears to have accepted all 
the said deposits as loans merely as banker for its 
customer in the ordinary course of its banking busi- 
ness and issued.the usual and ordinary customer’s 
deposit receipts showing the sums therein acknow- 
ledged were debts due and payable to its customer 
twelve months after the repective dates of deposit, 
carrying ordinary deposit interest at the rate of 4 
per cent. per annum in the meanwhile. It does not 
appear that the depositee Bank was asked to accept 
and it does not appear to have accepted the said sums 
or any of them as a trustee and none of the three 
transactions are impressed with any trust.” 


The letters written by the Nayar Modern 
Bank at the time of the several deposits 
merely indicate that it was sending the 
moneys for a deposit and that they should 
be earmarked as Employees’ Oash Secu- 
rity. It is enough if I refer only to one 
such letter, On July 30, 1937, the Nayar 
Modern Bank sent a sum of Rs. 1,000 for 
being placed as a fixed deposit and the 
Ketter which accompanied it ran thus: 

“We are sending herewith the sum of Rs. 1,000 
«hich is to be placed as a fixed deposit for one year 


“a our name and we request you to kindly grant us 
‘our usual receipt. The deposit is to be treated as 
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one earmarked as our Employees’ Oash Security 
Deposit as per s. 282-B, Companies Act.” 

The contention now advanced on behalf 
of the Nayar Modern Bank is that as the 
amount representing the Employees’ Oash 
Security was held by the Nayar Modern 
Bank, as trustees in trust for its employees 
and the said money having been received 
by the Travancore National and Quilon 
Bank with notice of the said trust the latter 
Bank must be held to be trustees and held 
the said property also as trustees for the. 
employees of the Nayar Modern Bank, It 
seems to me that this contention is unten- 
able. The fact that the depositor is a 
trustee and that the money deposited is 
trust money does not affect the relation 
which ihe law creates between a bank and 
an ordinary customer, namely the relation 
of a debtor and creditor. The legal effect 
of a notice to tha Bank that the money 
deposited is trust money is only to cast a 
duty on the bank not to participate ina 
breach of trust by the trustee. The princi- 
ple applicable is stated by Hart on “Law of 
Banking” at p. 199 thus: 


“A banker who received into his possession moneys 
of which his customer has, to his knowledge, become 
the owner in a fiduciary character contracts the duty 
not to part with” them even at the mandate of his 
customer, for purposes which he knows are incon- 
een with the customer's fiduciary character and: 

uty.” 


He must not be a party to an appropria- 
tion of these funds which is inconsistent 
with the character in which the customer 
holds them; for example, he must not 
allow those moneys to be applied in pay- 
ment of his own overdrawn private accounts. 
Under s. 282-B, Oompanies Act, the Nayar 
Modern Bank is entitled to keep or deposit 
the said moneys deposited with it by its 
employees in pursuance of their contracts 
of service in any scheduled Bank as defined 
in cl, (e) of s. 2, Reserve Bank of India Act, 
1934. The Travancore National and 
Quilon Bank is a scheduled Bank within the 
meaning of the said section. The Nayar 
Modern Bank was within its rights and not 
acting improperly when it deposited the 
moneys in the sTravancore National and ` 
Quilon Bank with a request to earmark: 
them as Employees’ Cash Security. The 
disability which the statute imposes on the 
Nayar Modern Bank is that no portion of 
the said moneys shall be utilized by it 
except for purposes agreed to under the 
contract of service. When the Travancore 
National and Quilon Bank accepted the 
deposits with notice cf the fact that the said 
moneys represented cash security of the 
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-employees of the Nayar Modern Bank, the 
Travancore National and Quilon Bank must 
also be deemed to have been aware of the 
limitation or the powers of the Nayar 
Modern Bank in regard to the said moneys 
-and it should not permit any dealing by 
the Nayar Modern Bank with those moneys 
In Violation of the duty which the statute 
imposes, It is not suggested that the Tra- 
‘vancore National and Quilon Bank has been 
& party to the misapplication of the said 
‘moneys by the Nayar Modern Bank in 
violation of the said duty imposed by the 
‘statute, The claim for preferential payment 
cannot therefore be sustained and the appli- 
cation is therefore dismissed with costs of 
‘the Official Liquidators, Ra, 35, 
N.-8, Application dismissed. 





_ LAHORE HIGH COURT 
Criminal Revision No. 1552 of 1939 
February 22, 1940 
Ram LALL, J. 
HARNAM SINGH anp orsees—Conviots 
— PETITIONERS 
Tersus 
_. _ EMPEROR—REsroNDeNT 
Criminal Procedure Code (Act V of 1898), 2s. 350, 
537—Judgment written by Magistrate while under 
-ordera of transfer — Pronouncement of, by his 
successor—No demand for de novo trial before him 
—Irregularity, if cured by s3. 537. 
Where a judgment written by a Magistrate who was 
‘under orders of transfer and expected to be relieved 
before the date fixed for pronouncing the judgment, is 
delivered on the date so fixed, by his successor 
‘there being no demand for trial de novo by the accused, 
the irregularity if any is cured by s. 537, Criminal 
P.O, 81 Ind, Cas. 899 (1), 71 Ind. Oas. 525 (2), 


In re Sankara Pillai (3) and 179 Ind. Oas. 990 (5), 
relied on. 


Or, R. case reported by the Sessions 
Judge, Hoshiarpur, dated October 26, 1939, 


Facts.—Mian Harnam Singh and his 
‘Son Prahlad Singh, Bachbittar Singh and 
-his son Arjan Siagh, Rajputs of Garhi Mansi- 
wal, Police Station Garhshankar, were 
convicted under es. 448/352, I, P. C., and 
sentenced to pay a fine of Rs. 5 each under 
‘each offence. In defauli of payment of fine, 
they were ordered to undergo one week's 
‘simple imprisonment for each offence, Their 
-case was heard by Muhammad Aziz-ud-Din 
Magistrate, Third Class, Garhshankar, who 
wrote his judgment on May 28,1939. He 
-added a note under the judgment that he 
was under orders of transfer and expect 
-ed to be relieved before May 30, 1939 
when this case was fixed for pronounce- 
ment of judgment. Hə left his judg- 
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ment to his suecessor, who was also 
Muhammad Aziz-eud-Din, who pronounced 
it on the date fixed iù the presence of the 
complainant and the four petitioners. The 
appeal preferred by the petitioners to the 
Additional District Magistrate was dismissed 
summarily under s. 421, Oriminal P. O. 
They have now made the present petition to 
review the order of the Additional District 
Magistrate, . 

Report,—The legal point taken by the 
Counsel for the petitioners is that the ccns 
viction is bad in law, «inasmuch as the 
succeeding Magistrate delivered the judg- 
ment written by his predecessor without. 
adopting it as his own and did not give an 
opportunity to the petitioners under s. 300, 
Oriminal P. O., to have a de novo trial to 
which they were entitled undtr the law. 

The point urged is supported by the autho- 
rity reported in Chinnayar v. Mg. Mya Thi 
(1) which lays down that under s. 300, 
Criminal P. O., it is quite possible that the 
succeeding Magistrate may take the judg- 
ment left by his predecessor and compare 
it with the evidence recorded in the case 
and discover that it expresses what he him- 
self would have decided onthe case. In 
that case, if there is no demand for a new 
trial on the part of the accused, he may 
deliver that judgment as his own. In fact 
by so doing it becomes his own judgment, 
but where the succeeding Magistrate has 
delivered judgment, not as his own judg- 
ment, but as that of his predecessor without 
signing it himself or dating it, the defect 
in the delivery of such judgment goes 
beyond a mere irregularity curable under 
s. 037, It is not contemplated in the Code 
that a Magistrate shall deliver any judg- 
ment other than his own and if he does 
so, it is not an irregularity in the form of 
delivery; it is not delivering judgment at 
all. In this case, the succeeding Magistrate 
no doubt signed the judgment, but there 1s 
nothing to show that he even read it through. 
Accordingly, I submit the records of the 
ease for quashing the conviction and sens 
tence of the petitioners, if the Hon'ble 
High Court approves the law laid down in 
the above authority. 

Mr. Nanak Chand Pandit, for the Peti- 
tioners. 

Mr. D. N. Aggarwal, for the Respondent 
(Complainant). 

Order.—Thia is a reference by the 
learned Sessions Judge of Hoshiarpur re- 
commending that a conviction and sentence 


(1) A IR 1939 Rang. 249; 183 Ind. Oas, 216; 40 Or. 
L J 829; 1939 Rang. 570; 12 R Rang. 69. 
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of a number of persons convicted by a Ma- 
gistrate of the Third Olass, Garhshankar, 
who wrote his judgment on May 28, 1939 
when he was under orders of transfer but 
which was pronounced by his successor on 
the date fixed for announcement, be quash- 
ed on the ground that the Magistrate who 
announced the judgment did not give an 
opportunity to the accused persons to ask 
for a de novo trial to which they were en- 
titled under the law. It appears to me that 
there is no ground for holding that any 
Prejudice has been caused to the accused 
persons by the procedure adopted nor was 
the learned Counsel, who appeared before 
me on their behalf, able to show how his 
clients were prajudiced, The learned Magis- 
trate appended the following note to his 
judgment: 

“As Iam under orders of transfer from this place 
and it is expected that I will be relieved before the 
date fixed for announcement of judgment in this 
ease, I leave it to my worthy successory to an- 
‘nounce the above judgment on the date fixed for 
announcement," 

The date fixed in the case was May 30, 
1939, for announcement of judgment and 
m that date the judgment was announced 
n the presence of the accused persons. At 
that time no demand for any de novo trial 
was made. In fact an appeal from the con- 
7iction was preferred to the Additional Dis- 
rict Magistrate who dismissed the appeal. 
"t appears to ma that the irregularity, if 
sny, in this case is covered by the provisions 
Í s. 537, Criminal P. O. The point is 
sovered by auttority. In Nur Muhammad 
Chan v. Emperor (2), a Magistrate fell ill 
efore the date of the announcement of 
‘udgment and the judgment was, therefore, 
Kelivered and signed by his successor, and 
X% was held that s. 537, Criminal P. O. 
overed the irregul&rity. In this Allahabad 
ase reference was made to another un- 
«ported case of the same Court where a 
Magistrate after signing the judgment had 
“one off into camp and another Magistrate 

ad delivered the judgment on his behalf ; 

: was held in that case too that the irregu» 

rity was covered by s. 93%, Oriminal 

In a case reported in In re San- 

ara Pillai, 7 Or. L. J. 459 (3) 

Division Bench of the Madras High 
#ourt held that where a case was adjourned 

x Judgment but before that date the Magis» 

‘ate was transferred and was succeeded 

y another who signed and delivered the 

idgment prepared by his predecessor, in 


(2) A I R 1923 All, 276; 71 Ind. Oas. 525; 24 Or, L J 
3;21A LJ 137. 
(3) 18 ML J 197; 70r.L J 459, 
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the absence of prejudice the irregularity 
was held to be cured. In Chandika Prasad 
v. Emperor (4), a Magistrate was trans- 
ferred to another district and his judgment 
was pronounced by another, it was held 
that the accused in that case could not even 
ask for a de novo trial. 

In the Galeutta Court apparently a differ- 
ent view seems to prevail. There it has 
been held that a Magistrate might adopt as 
his own a judgment written by his predeces- 
sor but he could only do soif the accused 
did not ask for a re-trial. This view seems 
to have been followed in a recent Rangoon 
case reported in Chinnayar v. Mg. Mya Thi 
(1), where it has been held that if there 
is no demand for a new trial on the part 
of the accused, a Magistrate may deliver 
a judgment prepared by his predecessor 
as his own and by doing so make it his 
own judgment. In other words, he could 
adopt the conclusion recorded by his pre- 
decessor if the accused did not want a 
re-trial. In the present case no request for 
re-trial was made and in any case it appears 
to me that when there is no suggestion of 
prejudice caused to the accused, the quash- 
ing of proceedings might result in harassing 
the accused persons to undergo a petty 
trial in which eventually a sentence of 
Rs. 5 only was imposed. I am of the opinion 
therefore, that the irregularity, if any, in 
the case was covered by s. 537, Oriminal 
P. C. and I prefer to follow the view of the 
Allahabad and the Madras Courts. I am 
supported in this conclusion by an unreporte 
ed decision by Blacker, J., in Criminal 
Revision No. 1623 of 1937 Gian Singh v. 
Amar Singh (5), where the learned Judge 
held that the omission of a Magistrate to“ pro- 
nounce” judgment was a mere irregularity. 
In these circumstances I decline to accept 
the recommendation of the learned Sessions 
Judge of Hoshiarpur. 

S. Order accordingly. 

(4) 11 O L J 725; 81 Ind. Oas. 899; A I R 1925 Oudh 
62; 25 Or, L J 1075; 28 O O 109. 


(5) A IR 1939 Lah. 21; 179 Ind. Oas. 990; 40 Or. L 
4 a IL (i938) Lah. 567; 40P L R998; 11 RL 
ð s 
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MADRAS HIGH COURT 
Oriminal Revision Case No. 564 and 
- Petition No, 535 of 1938 
December 15, 1938 
PaNpDRANG Row, J. 
In reGOLLAKOTTA SURYANARAYA- 
NAMURTHI AND ANOTAER— PETITIONERS 
Penal Code (Act XLV of 1860), sa. 148, 149, 427 — 
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Site belonging to villagers generally and set apart 
for public purposes—Complainant building walls on 
w—Remoral of walls, if amounts to criminal offence. 

Where a site belonged to the villagers generally 
and had been set apart for public purposes they 
are entitled as a matter of Jaw to remove the ob- 
struction to the enjoyment of the site and the mere 
removal of the walls built on that site by the com- 
plainant would not amount to a criminal offence. 
The common object of demolishing the walls can- 
not, in these circumstances, be regarded asan un- 
lawful one. 

Or. R. C.and P. to revise the judgment 
of the Court of Session. East Godavari Divis 
sion, dated August 2, 1938. 


Mr. T. M. Kasturi, for the Petitioners, 


Mr. K. Venkataraghavachari, for the Pub- 
lic Prosecutor, for the Crown. 


Order.—The petitioners in this case are 
two out of the 28 persons who were charged 
with anumber of offences, namely, offences 
punishable under ss, 148, 149, 323 and 427 
read with s. 114, I. P. C. in connection 
with an occurrence which took place at 
about 8 p.m. on November 14, 1937, in the 
village of Modekurru. There is no doubt 
that for some time before the occurrence 
there was a dispute between the villagers 
headed by petitioner No. 1, the Village 
Munsif, and also to some extent by petitioner 
No. 2 on the one side and P. W. No. 1, the 
complainant on the other, as regards a cer- 
tain vacant site which had been purchased 
by the complainant about two years ago. 
The villagers claimed the site as part of 
communal land required and used for reli- 
gious purposes whereas the complainant 
claimed it to be private land which he had 
obtained under a sale deed. Oneor two 
attempts made by the complainant to build 
a house on the site proved fruitless on ac- 
count of the obstruction offered by petitioner 
No. 1 and others. Finally, it would appear 
that the Police Sub-Inapector took a strong 
line in the matter in favour of the com- 
plainant as a result of the instructions given 
to him by the Deputy Superintendent of 
Police and he went to the village with a 
, party of constables ; in these circumstances 
the complainant appears to have engaged 
a large number of coolies and built up the 
walls in one day to a height of several feet 
intending to put a roof the very next day, 
It was in the evening of the day afterthe 
walls had thus been hastily built that the 
occurrence is said to have taken place, 

A large number of villagers headed by 
accused Nos. 1 and 2, that is the petitioners 
are said to have gone to the place and 
under the orders of the latter the rest of 
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the villagers are said to have pulled down tke 
walls by using crowbars, pick-axces, etc. It 
is also alleged that the complainant was 
beaten with a cane or walking stick by de: 
cused Nos. 1 and 2. There can be no 
doubt that the complainant had injuries 
on his person as is seen from the medica! 
evidence and there is no reason to sup: 
pose that he did not receive them ai, the 
time of the occurrence, The Magistrate 
who heard the case was of the opinion that 
the evidence of the prosecution was not 
reliable so far as 26 ont of the 28 accused 
were concerned and these 26 were dis- 
charged and the case was proceeded againat 
only accused Nos, 1 and 2. As regards 
the offences punishable under ss. 148, 149 
and 427, I am of opinion, thatthe con- 
Victions cannot stand in the absence 
of any finding as to the ownership of the 


‘site on which the walls were put up. If 


really it was a site to which the complains 
ant had no individual right, and if the site 
belonged to the villagers generally and had 
been set apart for public purposes they 
were entitled asa matter of law to remove 
the obstruction to the enjoyment of the 
site and the mere removal of the walls in 
those circumstances would not amount to a 
criminal offence. There is no finding on 
this question by either of the Courts below. 
In these circumstances it is impossible to 
support the convictions under the above 
sections. The common object of demolish- 
ing the walls cannot, in these circumstances, 
‘be regarded as an unlawful one, There 
is nothing to show that any force or show 
of force was intended to be displayed as 
against the complainant or his party. Crow- 
bars and picksaxes were taken only for the 
purpose of pulling down the walls and not 
for any other purpose. The offence of riot- 
ing therefore has not been made out by the 
prosecution. In the circumstances it io 
really difficult to say that the villagers did 
not honestly believe that they were within 
their rightsin pulling down the walls with- 
out doing any iajury to the complainant 
or his friends. The convictions therefore of 
the petitioners under these sections are ac: 
cordingly set aside and they are acquitted 
of the same. 

As regards the convictions under s. 323,, 
I. P.O, namely, for causing hurt to the 
complainant, I see no sufficient reason to 
doubt the correctness of the convictions, 
The complainant was, as I have already 
observed, undoubted]y beaten and injured 
at the time of the occurrence and according 
to him it was the two petitioners who beat- 
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lim, It may be that he is not quite reliable 
is a witness but on.this point there is no 
sason to upset the concurrent findings of 
he Courts below that it was the petitioners 
vho caused hurt to him. The convictions 
ire therefore upheld; but the sentences 
ippear to be unnecessarily severe, The 
urt was simple and the circumstances did 
10t call for a sentence of imprisonment. 
Che’sentence therefore under s. 323, I. P, 
J. on the petitioners is reduced to a fine of 
Xs. 50 in the case of each and in default of 
)ayment to one month’s rigorous imprison- 
nent. Fourteen days’ time is given for 
vayment.of. this fine into Sub-Divisional 
Wagistrate’s Court. The petitioners were 
\isoordered to furnish secucity for keeping 
he peace but in the view that I have taken 
$ the case this order is not necessary , that 
rder is algo set aside and the bonds if 
xecuted should be cancelled. 
N.*8, Order accordingly, 


MADRAS HIGH COURT 
Second Appeal No, 23 of 1936 
October 3, 1939 
Laoag, O. J. AND KRIsSNASWAMI 
ÅYYANGAR, J. 
(IANICKAVASAKA THEVAR AND ANOTHER 
—ÂPEBLLANTS 
Versus 

CHIDAMBARAM PILLAI— RESPONDENT 
Madras Estates Land Act (I of 1908), s. 117— 
'on-compliance with ovistons of s. 117—Sale 
nder orders passed by Collector under s. 117—Sale 

illegal— Substantial injury need not be proved for 
tting aside of such sale. 

Where the selling officer whose duty it was to 
x the date of the sale, settle the proclamation and 
ause the sale to be proclaimed, did none of these 
ngs nor passed a single order and the orders 
hich the selling officer should have passed were 
assed by the Oollector, who had no authority, 
ae gale so held in complete disregard of the pro- 
‘sions of s, 107, Mad. Estates Land Act cannot be 
igarded as asale lawfully held under the Act. In 
wch a case substantial injury need not be proved 
r getting the sale set aside as there igs no provi- 
on in the Estates Land Act like that under 
. XXI, r $80, Civil P. O. 


S. A. against decree of the Sub-Judge, 
innevelly, in A. S. No. 61 of 1935. 


Mr. N, S. Rangaswami Ayyangar, for the 
ppellants. 


Mr, K., Venkateswaran, for the Respond- 
it. 

Leach, C. J.—This appeal arises out of 
suit filed by the respondent in the Oourt 
' the District Munsif of Tenkasi for a 
scree setting aside a sale held under the 
adras Estates Land Act, 1908, and for a 
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declaration of his title. The land in suit 
formed part a mitta of which the second 
appellant is the mitiadar. The ryot was one 
Namasivaya Moopanar who became insol- 
vent in 1926, His insolvency, however, did 
not result in the disturbance of his posses 
sion. The Official Receiver took no steps to 
take over the land, nor even to notify the 
landlord of the ryot’s insolvency. Before the 
insolvency the ryot had mortgaged ths hold- 
ing to the respondent, who brought a suit 
to enforce his mortgage and impleaded the 
Official Receiver as a defendant. A mortgage 
decree was obtained and on October 18, 
1929, the property was sold in execution, 
the respondent being the auction-purchaser. 
He took possession of the property from the 
ryot on December 19, 1929. In 1932, 
appellant No. 2 instituted proceedings for 
the recovery of the rent then due, The proe. 
perty was still registered in the name of 
Namasivaya Moopanar, who was made the 
respondent in the proceedings. The pro» 
perty was brougbt to sale on October 15, 
E and was purchased by appellant 

Ont, 

it will be convenient to interrupt the 
narrative here in order to refer to the 
relevant provisions of the Madras Estates 
Land Act, 1903, Section 112 provides that 
when the landholder to whom an arrear is _ 
due intends to avail himself of the powers 
given by s. 111 to sell the property, he 
shall serve on the defaulter through the 
Collector a written notice, stating the 
amount due for arrears, interest and costs, 
if any, the period for which and the hold- 
ing in respect of which it is due, and 
informing him thatif he does not pay the 
amount or file a suit before the Oollector 
contesting the right of sale within 30 days 
from the date of service of the notice, the 
holding or any part thereof specified in the 
notice will be sold. Section 113 requires 
that intimation of the date of service shall 
forthwith be given to the landholder by 
post. Section 114 says that if the amount of 
the arrear is not paid and if no suit con- 
testing the right of sale is instituted before 
the Collector within 30 days from the date of 
service of the notice or if such suit has 
been decided against the defaulter, the 
landholder may apply to the Collector for 
sale. Section 115 provides that if no suit 
has been instituted the application for sale 
shall be made within 45 days of the posting 
by the Collector of intimation of service 
under 8.113. No suit was filed by the de- 
faulter and itis common ground that the 


provisions of ss, 112, 113,114 and 115 so far 
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as they were applicable were followed. Sec- 
tion 116 says that immediately on receipt 
of the application for sale the Collector 
shall appoint an officer to conduct the sale, 
Section 117 requires the selling officer by 
order (i) to fix a date for the sale, (22) to 
cause the sale to be proclaimed by beat of 
drum inthe village in which the holding is 
situated, and (iii) to post a copy of his 
order in some conspicuous place in the 
village. This section clearly contemplates 
the selling officer settling the terms of the 
proclamation. 

In this case the Collector fixed the date 
for the sale, settled the terms of the sale 
proclamation and himself caused it to be 
proclaimed. He signed the sale proclamation 
as the selling officer, which he had no power 
to do as he was not the selling officer, The 
sale proclamation was settled on Septeme 
ber 8, 1932, and was proclaimed by a pro» 
Cesseserver acting under his orders on 
September 14, 1932. By an order dated 
September 11, 1932, the Collector appointed 
a selling officer, but all that the selling 
officer did was to preside at the auction. The 
respondent's case is that by reason of the 
non-compliance with the provisions of s. 117 
the sale was uolawful, The District Munsif 
accepted this contention and decreed the 
suit. The decision was upheld on appeal 
by the Subordinate Judge. While admitting 
that there were the irregularities complained 
of by the respondent the appellants con” 
tend that the provisions of s, 117 of the 
Act are merely directory and that inas- 
much as the disregard of them has resulted 
in no loss being suffered, the Court is not 
entitled to set aside the sale. 

It does not necessarily follow because 
imperative language is used in a Section 
that a disregard of its provisions will render 
action taken void. In Liverpool Borough 
Bank v. Turner (1), Lord Campbell L. O. 
said : 

“No universal rule can be laid down for the 
construction of statutes, as to whether mandatory 
enactments shall be considered directory only or 
obligatory, with an implied nullification for dis- 
obedience. It is the duty of Oourts of Justice to 
try to get at the real intenion of the Legislature, 
by carefully attending to the whole scope cf the 
statute to be construed.” 

The authorities were examined by Lord 
Penzance in Howard v. Bodington (2), and 
he arrived at the same conclusion as Lord 
Campbell. Lord Penzance summed up the 
‘ position in these words : 

“I believe as far as any rule is concerned, you 


(1) (1861) 30 LJ Oh. 379; 7 Jur. (N s) 150; 13 L 
T 494; 9WR 292, 
(2) (1876) LR 2P 203. 


MANIOKAVASAKA THRVAB V. CAIDAMBARAM PILLAI (MADR.) 


189 IO 


cannot safely go furtker than that in each case 
you must look to the subject-matter, consider the 
importance of the provision that has been dis- 
regarded and the relation of that provision to the 
general object intended to be secured by the Act; 
and upon a review of the case in that aspect 
decide whether the matter is what is galled 
imperative or only directory.” 

The sections in the Madras Estates Land 
Act, 1908, to which I have referred, state 
what should be done before a ryot’s holding 
is sold for arrears of rent. In this case there 
was almost a complete disregard of the 
statute. Theselling officer whose duty it 
was fo fix the date of the sale, settle the 
proclamation and cause the sale to be pro- 
claimed did none of these things. He did not 
pass a single order, The orders which the 
selling officer should have passed were passed 
by the Collector, who had noauthority. With 
such great disregard of what the Legislature 
says shall be done by the selling officer we 
are unable to regard the disobedience as 
amounting to mere irregularity. We con- 
sider that in view of the degree of dis- 
obedience the sale cannot be regarded as a 
sale lawfully held under the Act, In Kadi- 
rvelu Ambalam v. Alagappan Ambalam 
(3), Krishnan Pandalai, J., also held that 
material irregularity deprived a saleof all 
validity, 

Our attention has been drawn to the 
proviso to O. XXI, r. 90, Civil P. C, which 
says that a sale shall not be set aside as the 
result of irregularity or fraud unless the 
applicant has sustained substantial injury 
asthe result. There is no such provision 
under the Act which governs this case. More» 
over, substantial injury would be done to the 
respondent if the sale were allowed to stand. 
He would lose all benefit from his mortgage 
decree. The appeal will be dismissed with 
costs. ` 
Krishnaswami Ayyangar, J.—I enti- 
rely agree, The decision of the question 
whether the terms of a statute are to be 
regarded as imperative or directory only 
turns upon a correct appreciation of the 
scope of the Act itself and is not to be 
controlled by the consideration whether 
substantial injury has or has not resulted. 
This is the true principle to be gathered 
from the judgment of Lord Campbell and 
Lord Penzance in the cases referred to by 
my Lord. The absence of any reference to 
the question of substantial injury is in my 
View significant and the inference is plain 
that neither of the Lord Ohancellors consi- 


(3) 40 L W 535; 152 Ind. Cas. 350; AIR 1934 
Mad 725; (1934) M W N 918; 40 L W535;7 R M 
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dered it to be an element which could affect 
the decision one way or the other. 
Ne-S, Appeal dismissed. 


ned 


ALLAHABAD HIGH COURT 
Second Appeal No. 2090 of 1937 
February 1, 1940 
Bannet, J. 

GANGA BASHI AND oTHERS—DEFENDANTS— 
APPELLANTS 
Versus 
JAMNA AND oTaBRs— PLAINTIFFS — 

. RESPONDENTS 

Custom—Question held wasa matter of 
and not custom. 

The question whether the sweepers of Mauza 
Debai are ent#led to the exclusion of the sweepers 
of Karanbas to take the coffins and ornaments of 
corpses of Hindus who lived in Mauza Debai and 
whose bodies were buried or cremated at the burn- 
ing ghat in Karanbas, is really a”matter of contract 
and not of custom. If Hindus employ sweepers of 
Mauga Debai those sweepers may go to the burning 
ghat in Karanbas and Belauna Rup and take the 
cofin and ornaments if given to them by the rela- 
Kives of the deceased Hindu, and the sweepers of 
Karanbas are not entitled to interfere with the 
sweepers of Mauza Debaiin this matter, 


S. A. from the decision of the Additional 
ae Judge, Balundshahr, dated March 20, 

7. 

Mr, S. N. Seth, for the Appellants, 

Mr. G. S, Pathak, for the Respondents. 

Judgment.—This is a second appeal by 
the defendants who ara sweepers of a vil- 
Kage called Karanbas against a decleration 
‘which has been granted by the lower Appel- 
Kate Court. The plaintiffs are sweepers of 
Mauza Debai and they sue for a declarae 
kion that they were entitled to the exclu- 
sion of the defendants to take the coffins 
and ornaments of corpses of Hindus who 
ived in Mauza Debai and whose bodies 
«vere buried or cremated at the burning 
what in Karanbas. The defendants, on the 
ther hand, alleged in a written statement 
hat inasmuch as the cremation ghats at 
Karanbas fell in their circle therefore they 
«were entitled to the coffins, etc. of the dead 
jodies of Hindus of Mauza Debai which 
were burnt at those cremation ghats. Both 
oarties therefore set up an exclusive custom. 
Che trial Court dismissed the suit holding 
hat the custom was not proved and the 
-ower Appellate Court has decreed it for a 


modifed declaration to the effect 
“that the sweepers of Debai are entitled to take the 
«<offins and other things placed on the dead bodies 
mf the Hindus of Debai that are burnt in Karanbas 
ad Belauna Rup........Defendants are hereby res- 
‘ained from interfering with the plaintiffs’ right 
; mentioned above.” 


contract 


GANGA BASHI v. JAMNA (ALL.) 


831 


The plaintiffs produced eight witnesses. 
from their village and the defendants pro- 
duced five witnesses from their village, The 
evidence for the plaintiff was that persons 
who died in Mauza Debai were always ac- 
companied by sweepers from Mauza Debai. 
and that these sweepers performed the 
ceremony of lighting the funeral pyre at 
this ghatin Mauza Karanbas. It is to be 
noted that the lower Appellate Court does 
net record any finding that there was no 
right of a Hindu living in Mauza Debai to 
employ the sweepers of Mauza Karanbas if 
he chose to do so. It appears to me therefore 
that the case is really one of contract and 
that there is nothing to prevent a Hindu 
of Mauza Debai making a contract with 
the sweepers of Mauza Karanbas if he de- 
sires to do so. The mere fact that the 
Hindus of Mauza Debai always have employe. 
ed the sweepers of that village does not 
establish any binding custom that every 
Hindu of Mauza Debai must follow. For 
example persons living in Allahabad always 
employ tonga drivers or ekka drivers who 
are in Allahabad but the fact that this is 
done would not prevent any resident of 
Allahabad sending for a tonga from some- 
where else if he desired to have one, pro- 
vided there was no question of municipal 
license. Learned Oounsel for the appellants. 
has referred to certain rulings, One of 
those is Channu Dat v. Babu Nandan (1). 
The plaintiff sued for a declaration that 
he had aright to perform certain religious 
pageants in Benares and to receive sube- 
scriptions and claimed an injunction to 
restrain the defendant from interfering 
with that right. It was found that the 
plaintiff's father, grandfather and greata 
grand father had performed these pageants. 
for many years withthe aid of voluntary 
subscriptions from the Hindu community.. 
The Court held that the performances were 
purely voluntary and that the plaintiff's 
suit would not lie. In Bansi v. Kanhaiya 
(2), the plaintiffs were Mahabrahmans and. 
the defendants were Gangaeputras, The 
dispute related to certain gifts which were- ` 
made by pious Hindus who came to bathe 
at a spot of the Ganges called the Kubri- 
ghat. The plaintiffs alleged that the de- 
fendants interfered with their right to re» 
ceive alms which the plaintiffs and their 
ancestors had received for 150;2years and 
that the plaintiffs asked for a declaration 
of their right and an injunction restraining 


(1) 32 A 527; 6 Ind. Cas, 223; 7 A LJ 529. 
(2) 18 ALJ 983; 59 Ind, Cas. 659; A I R 1921 Ail. 
3743 43 A 159. ~ å 
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the defendants from interfering with that 
right. It was held that the plaintiffs had 
no legal status within the meaning of s. 42, 
Specific Relief Act, being in fact mere beg- 
gars who filled no legal character entitling 
them to the declaration asked and that 
their claim to receive alms was not a right 
to property which would entitle them to 
claim an injunction in regard to it. In 
Hira Pandey v. Bachu Pandey (3), there 
was acase brought by a priest of the town 
of Bankipore alleging that he bad by cuss 
tom aright to officiate at all funeral ceree 
monies performed on the banks of the 
Ganges between certain definite points. It 
was held that such a suit was not main- 
tainable. 

It appears to me that in the present case 
the matter is really one for the relatives of 
a deceased Hindu in Mauza Debai to make 
whatever arrangement they please and that 
the plaintiffs have no legal right to interfere 
with that freedom of contract by the rela- 
‘tives of the deceased. On the other hand, 
the sweepers of Mauza Karanbas and 
Mauza Belauna Rup have no right to inter- 
-fere with any such arrangement made by 
the relatives of a deceased Hindu in 
Mauza Debai. The sweepers of Mauza 
Karanbas and Mauza Balauna Rup have 
-no right in the zamindari of those villages 
-or of the burning ghat in question. As 
the defendants have claimed an exclusive 
right, and have interfered with the taking 
of coffins and ornaments by the sweepers 
.of Mauza Debai who came tothe burning 
ghat under arrangements with the relatives 
of the deceased Hindus of Mauza Debai, it 
-is necessary that some form of declaration 
should be granted to the plaintiffs. Accord- 
ingly I set aside the declaration which has 
been granted by the Court below and I 
grant a declaration that if Hindus employ 
. sweepers of Mauza Debai those sweepers 
may go to the burning ghat in Karanbas 
„and Belauna Rup and take the coffin and 
ornaments if given to them by the relatives 
of the deceased Hindu, and the defendants 
‘are not entitled to interfere with the 
sweepers of Mauza Debai in this matter. I 
also grani an Injunction against the dee 
-fendants from interfering with the exercise 
of this right of contract by the plaintiffs, 
Under the circumstances I direct that each 
party shall pay their own costs through- 
- out, 


D. Order accordingly. 


(3) AIR 1916 Pat. 215; 35 Ind. Oas. 345; 1 Pat, L 
38l. 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 10 of 1938 
February 6, 1940 . 
Naatm Arr and B, K. MUKHEBJEA, JJ, 
Rani HARSHAMUKHI DASI— 


PLAINTIFR— APPRLLANT e 
VETSUS 
NABA KRISHNA ROY CHOUDHURY 
AND ANOTEER-—DBFENDANT3I— 
. RESPONDENTS 


Bengal Tenancy Act (VIII of 1885}, 8. 105—Held 
on facts that suit against A andB did not fail by 
reason of abatement against heirs of Q. 

Certain tenants holding a permanent tenure under 
landlords A, B and C sold it to one M.. In the 
proceedings started by the landlords under s. 105, 
Ben. Ten. Act for enhancement of rent, the purcha- 
ser was not made a party. An ex parte decree for 
enhancement was passed. Estates of 4 and B were 
subsequently taken over by Court of Wards and 
these landlords through the manager filed certificate 
under Public Demands Recovery, Act for recovery 
of rent from M. M instituted a suit against A, B 
and (@ for a declaration that decision under gs. 105 
was void and for an injunction against A and B 
restraining them from enforcing the certificate. 
Pending the suit C died but his heirs were not 
brought on record: 

Held, that as M was not a party to the proceed- 
ing, if was not necessary for him to have the dec- 
ree set aside. He could ask the Court to give him 
an injunction on the footing that the decree wag 
not binding on him and as the certificate was issu- 
ed at the instance of A and B only, and C was not 
party to the certificate proceeding, there was nothing 
in law which stood in the way of his getting an in- 
junction restraining A and B from enforcing the certifi- 
cate in respect of a demand exceeding the amount of 
rent that was payable originally in respect of the 
tenure. Oonsequently, the claim for injunction 
could not fail by reason of the suit having abated 
against the heirs of C, 178 Ind. Oas. 941, revers- 
ed. 


L. P. A. against the judgment of Mr. 
Justice Jack, reported in 178 Ind. Cas. 94L, 


Messrs. Atul Chandra Gupta and Jatis 
Chandra Guha, for the Appellant. 


Dr, Sarat Ch. Basak and Mr. Rama 


Prosad Mukherjea, for the Respondents. 


B. K. Mukherjea, J.—This is an appeal 
under cl], 15 of the Letters Patent and 


is directed against a judgment of J ack, J., 
dated May 26, 1938, 


The material facts relating to this 
appeal may be shortly stated as follows: 
There was a permanent tenure held by 
the pro forma defendants as tenants under 
the principal defendants Nos. l-3, at a 
rental of Re. 37-5-9 a year. This tenure 
was parchased by the plaintif, Rani 
Harshamukhi, as executrix to the estate of 
Raja Manindra Chandra Sinha on Feb- 
ruary 20, 1929 and it is not disputed that 
the landlord’s fees were duly paid. On 
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March 5, 1931 the landlords defendants 
commenced a proceeding under s. 105, 
Ben. Ten, Act, for enhancement of the rent 
of this tenure under s. 7 of the Act. The 
Plaintiff was not made a party to the 
proceeding which was started against the 
pro forma defendants only and even then 
one of the old tenants who wasa minor 
was not represented by a guardian, There 
was an ex parte decrees passed by the 
Settlement Officer in the proceeding by 
which the rent was enhanced. The estate 
of defendants Nos. 1-2 was subsequently 
taken over by the Court of Wards and 
these defendants through their manager had 
a certificate filed under the Public Demands 
Recovery Act against the plaintiff for reco= 
very of re&t due in respect of the tenure on 
the basis of the decree made in thes, 105 
proceeding. The present suit was instituted 
by the plaintiff on April 27, 1934 impleading 
all the three landlords as parties defendants 
and the prayers substantially were for a 
declaration that the decision in s, 105 
case was void and inoperative and not 
binding on her, and for a permanent ine» 
junction restraining defendants Nos. 1 and 
2 from enforcing the certificate which was 
filed against the plaintiff. 

It may be mentioned here that in the 
plaint filed by the plaintiff, it was stated 
that she received notice of the certificate 
under s. 7, Public Demands Rocovery 
Act, on February 19, 1934 and filed a 
petition of objection under s. 9 of the 
Act on April 17 following, the suit being 
instituted within ten days after that date. 
One other fact-deserves to be mentioned 
at this stage, viz., that defendant No. 3 
died sometime after the institution of the suit. 
The plaintiff did, not bring his heirs on 
the record and the result was that the suit 
abated against them, The suit was cons 
tested by defendants Nos. 1 and 2 and 
their defence inter alia was that the suit 
was premature and was barred under s, 34, 
Public Demands Recovery Act, as well as 
under £. 109, Ben. Ten. Act. It was urged 
that the defendants had no notice of the 
plaintifi’s purchase and the decision in 
s. 105 case was valid and binding on the 
plaintif. The further point taken was that 
the suit having abated as against the heirs 
of defendant No. 3 could not proceed against 
the other defendants inasmuch as the 
decree which was impunged by the plaintiff 
was a joint decree obtained on behalf of all 
mhe three defendants. . 

‘The Munsif whotried the suit decreed it 


n- part. He- was of-opinion that the suit - 
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was not barred under s. 34, Public Demands 
Recovery Act, or s. 109, Ben, Ten. Act, and 
the decree ins, 105 proceeding which was 
Passed without making the plaintiff a party, 
was not binding on her. He held further that 
as the heirs of the deceased defendant No, 3 
were not substituted and brought on the 
record, the plaintiff was not entitled to 
any declaration as regards the validity of 
the decree obtained by all the three defen- 
defendants jointly: she was however entitl- 
ed to an injunction restraining defendants 
Nos. 1 and 2 from enforcing the certificate 
filed by them. 

Against this decision there was an 
appeal taken by defendants Nos. 1 and 
2 to the Court of the District Judge at 
Alipur. Before the Appellate Court it was 
conceded by the defendants that there was 
no bar to the suit under s. 109, Ben. Ten. 
Act and that the plaintiff was improperly 
left out in s. 105 proceeding; only two 
points were taken in support of the appeal, 
viz., (1) that the suit was premature in 
view of the provision of s. 34, Public 
Demands Recovery Act, and (2) that it was 
bound to fail for nonsjoinder ofthe heirs 
of deceased defendants No. 3, The District 
Judge accepted both these contentions as 
sound. He held, that the suit being sub- 
stantially one for cancellation or modification 
of the certificate, with a consequential 
prayer in the shape of an injunction, was 
hit by s. 34, Public Demands Recovery 
Act. Ags the plaintiff had filed a petition of 
objection under s. 9 of the Act, on April 17, 
1934 denying liability under the certiticate 
it was incumbent upon her to wait till the 
objection was determined by the certificate 
officer, and the suit which was instituted 
only 10 days after the filing of the objec- 
tion and before it was determined, was 
barred under the provision of s. 34, Public 
Demands Recovery Act. The District Judge 
held further that as the decree in s. 105 
proceeding was a joint decree, the plain- 
tif was not entitled even to an injunction 
in the present case in the absence of the. 
heirs of defendant No. 3 as the certificate 
itself was based upon the decree which could 
be set aside only in the presence of all the 
decree-holders. 

The result was that the District Judge 
allowed the appeal and dismissed the 
plaintiff's suit, Thereupon a second appeal 
was taken to this Court which was heard 
by Jack, J., sitting singly. The learned 
Judge dismissed the appeal and affirmed 
the decision of the rst Appellate Court. 
In thé opinion. of Jacky J., the;suit though 
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not competent under s. 34, Public Demands 
Recovery Act was maintainable under the 
provisions of s. 37 of the Act as the 
plaintiff alleged fraud against the defen- 
dants in the matter of obtaining the 
decree under s, 105, Ben. Ten. Act. The 
learned Judge held however that the 
other objection was fatal to the plaintiff's 
suit, aud in the absence of the heirs of 
defendant No. 3 no relief by way of 
injunction could be given to the plaintiff. 
It is against this judgment that the present 
appeal has been filed. Mr. Gupta who 
appears for the appellant before us has 
challenged the propriety of the view 
taken by Jack, J., on the question of 
defect of parties, and bis contention is 
that in order to obtain a relief by way 
of injunction it was not necessary to 
make defendant No. 3 a party to the 
suit at all. 

Dr. Bysack appearing on behalf of 
the respondents, has not only sought to 
repel this contention, but he has further 
urged that the suit was premature under 
s, 34, Public Demands Recovery Act, and 
it was not maintainable under s. 37 of 
the Act as was held by Jack, J. After 
this appeal was heard in part, we express- 
ed our desire to know exactly how 
matters stood at the present moment, 
with regard tothe proceedings before the 
Certificate Officer, for, in our opinion, quite 
apart from the question of legal bar, it 
was desirable that, if the identical question 
was raised before the Certificate Officer, we 
should wait, till the officer has given his 
decision. The appellant has now placed bee 
fore us authenticated copies of tha entire 
proceedings before the Certificate Officer and 
on a perusal of the same we have come to 
the conclusion that there was an error in the 
statement of relevant facts and dates made 
in this connection in the plaint itself, and 
that as a matter of fact the Certificate 
Officer had determined the objection of 
the plaintiff on this point long before the 
suit was filed. 

Tt will be: seen from these records 
that the certificate was filed as early as 
May 26, 1933. On September lö, 1933 
notice under s. 7, Public Demands Reco- 
very Act, was served on the plaintiff, and 
on November 2, 1933 the plaintiff filed a 
petition of objection under s. 9 of the Act. 
Two points were taken in the petition of 
objection: (1) that no enhanced rent 
could be demanded by the certificate 
creditor on the basis of the decree in 
s. 105 case; .and @2) that the, certificate 
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as it was filed was not maintainable in 
law, inasmuch as the plaintiff was sought 
to be made liable in it in her personal 
capacity, and not as executrix tô the estate’ 
of late Raja Manindra Ohandra Sinha. 
Both these objections were dealt with*by 
the Certificate Officer by his order dated 
December 16, 1933. The first objection with 
which we are concerned in the present litigae 
tion, was overruled, and the officer held 
that he would follow the order for enhance- 
ment of rent passed by.the Settlement 
Officer under s. 105, Ben. Ten. Act, and 
the objector if she had any grievance had 
her remedy in} Civil Court. The’ other 
objection was given effect to, and it was 
directed that the certificate should be amend- 
ed by inserting the name of the Rani as 
Executrix to the estate of Raja Manindra 
Chandra Sinha. It was further directed 
that on receipt of the petition of amendment 
to be filed by the Manager, Court of Wards, 
a fresh notice under s. 7 would be served 
on the plaintiff. In pursuance of the order 
the certificate was amended, and a fresh 
notice under s. 7, Public Demands Recos 
very Act, was served on the plaintiff on 
March 24, 1934. On April 17, 1934, she 
indeed filed a petition of objection, but 
that was with reference to this amended 
certificate, So far as the objection related 
to the claim for enhanced rent on. the basis 
of the decree in s. 105 case, it was disposed 
of finally by the Certificate Officer . on 
December 16, 1933, and the present suit 
being instituted within six months from 
that date was not at all hit by 8,34, Public 
Demands Recovery Act. Our conclusion 
therefore is that the suit was.not premature, 
and the wrong decision on this point 
arrived ut by the Courts, below was due 
mainly to the statement contained in the 
plaint itself, 

The only other point that requires con- 
sideration is, as to whether the claim 
for injunction should fail by reason of 
the suit having abated against the heirs 
of defendant No. 3. In my opinion, the 
answer to this question must be given in 
the negative. It is perfectly true that the 
decree in the s. 103 case could not be set 
aside in the absence of defendant No. 3 or 
his heirs. Butas the plaintiff was not a party. 
to the proceeding, it was not necessary 
for her to have the decree set aside, 
She can ask the Court to give her an in- 
junction on the footing that the decree 
was not binding on her and as the certi- 
ficate was issued at the instance of defen- 
dants Nos. 1 and 2 only, and defendant 
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No. 3, was not party to the certificate pro- 
ceeding, there is nothing in law which stands 
in the way of her getting an injunction res- 
training défendants Nos, 1 and 2 from 
enforcing the certificate in respect of a 
demand exceeding the amount of rent that 
was payable originally in respect of the 
tenure. 

Tha result therefore is that this appeal 
is allowed, the’ judgment of Jack, J., 
and that of the District Judge, Alipur, 
are seb aside, The decree of the lower 
Court is restored, subject to this modifica- 
tion that defendants Nos. 1 and 2 would 
be restrained by an injunction from enforce 
ing the certificate, not in its entirety but 
only in respect of the amount that is in 
excess of ¢he rents payable by the tenure- 
holders prior to the enhancement made 
under s. 105, Ben. Ten, Act. The plain- 
tiff will be entitled to get half the costs in 
‘all the Courts. 

Nasim Ali, J.—I agree. 
` D. Appeal allowed, 


ALLAHABAD HIGH COURT 
Second Appeal No. 115 of 1938 
February 26, 1910 
COoLLISTER, J. 

AZHAR HUSAIN—PuaintTirF—APPELLANT 
versus 


MANSAB—DEFENDANT— RESPONDENT 

Easements Act (V of 1882), s. 60 (b)—License 
granted to build house on certain plot—Portion of 
plot left vacant for using it as sahan darwaza— 
Licensee if can sue for possesstonof such portion— 
License, whether revocable under s. 60 (b). 

It is only reasonable that a person who builds a 
house ina village should have the use of as much 
vacant land outside his house as is necessary for 
the proper enjoyment of his house. Such vacant 
land is appurtenant to the house as sakan darwasa. 
Where therefore a licensee who has proceeded to 
build the house, keeping a portion of the land vacant 
in order that he might use it as his sakan darwaga, 
he has a possessory interest in the land to which the 
license relates such as will entitle him to maintain 
a suit, whether against his licensor or against a 
third party. As against the licensor the license is 
unrevocable under s. 60 (b), Easements Act, 159 
Ind, Oas. 44 (4), relied on; 103 Ind. Oas, 43 (2), dis- 
tinguished, 


B. A. from the decision of the Oivil 
Judge of Azamgarh, dated October 
31, 1937. 


Mr. M. Wali Ulluh, for the Appellant. 
Mr. Mukhtar Ahmad, for the Respon- 
dent. 


Judgment.—This isa plaintiff's second 
appeal, He sued for a perpetual injunc- 
«tion in respect to a piece of land; and in 
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alternative he prayed for possession thereof, 
It was alleged in ths plaint that the plain- 
tif had obtained this plot from one Shsikh 
Hamiduddin, a proprietor of the village, 
whose chhaoni stood on the plot, that the 
plaintiff built a house on the site of the 


‘aforesaid chhaont and that he was using 


the vacant space tothe east or his house 
as his sahan darwaza. It was further 
alleged that the defendant had interfered 
when the plaintif wanted to enclose the 
sahan with a wall and that he had also 
changed the direction of a drain, so that 
the water fell on to this plot. The suit 
was contested on various grounds, A 
referee was appointed, and in pursuante 
of his statement the trial Court decreed the 
suit for an injunction in respect to a 
specified area of this plot, The learned 
Judge of the lower Appellate Court, relying 
upon the cases in Manbi v, Kodu (1) and 
Manbahal v. Ram Ghulam Pande (2) has 
reversed the decree and has dismissed the 
sult, 

The defendant is a co-transferee from 
Sheikh Hamiduddin; and it is a matter of 
admission that under an ijazatnama dated 
January 3, 1918 Seikh Hamiduddin granted 
a license to the plaintiffs to build a house 
on an area of 6 biswas, 8 dhurs in sub-plot 
No. 77 of the abadi and that, acting upon 
that license, the plaintiff has built a house 
thereon. It is not suggested before me 
that the area of the site of the 
plaintiff's house plus the area of the vacant 
Space which was reported by the Commis- 
sioner and found by trial Court to be his 
Shan darwaza exceed 7 biswas, 8 dhurs. 
The only question for determination is 
whether the license which was granted to 
the plaintiff by the defendant's predecessor- 
in-interest is revocable in respect to such 
portion of this area as is not covered by the 
house. Learns3d Counsel for the defendant- 
respondent relies on two authorities. The 
first is the case in Land Mortgzge Bank of 
India v. Moti (3). That was a suit in which 
azamindar had sought a declaration of his. 
right to build a house on a piece of waste 
land. The defendants were tenants of the 
village and they pleaded that they had 
built wells and watar-courses on this piece 
of land and also claimed a right to use it 
asa threshing-floor and for stacking cow- 
dung. ‘It was held by a Bench of this Court 
that they were licensees of the plaintiff, 


(1) A I R 1929 Nag. 269; 118 Ind. Oas. 676; Ind. Rul, 
(1929) Nag. 276, : 
(2) A I R 1927 All, 633; 103 Ind, Oas, 43, 
(3)8 A 69; A W N 1886, 3.° ~ 
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and the learned Judges said : 

“In this case their right to the wells which they 
have made cannot be interfered with; but the 
zamindar can revoke the license as to the other 
use claimed of the land.” 


The next authority to which I am referred 
by learned Counsel for the defendant- 
respondent is the single Judge decision in 
Manbahal v. Ram Ghulam Pande (2) which 
has been relied upon by the learned Judge 
of the lower Appellate Court. That was 
a suit between two rival licensees, each of 
whom had been given permission to build 
a house on a certain plot. The defendant 
had obtained such permission from a 
co-sharer having a one-anna share in the 
village, whereas the plaintiff had obtained 
permission from the remaining coesharers, 
representing 15 annas; but the defendant 
got in first and began to build his house. 
It was held by a learned Judge of this 
Court that since the plaintiff had no interest 
in the site, he was not competent to 
maintain an action in his own name for 
possession thereof. It is, I think, obvious 
that the facts of that case are entirely 
different from the facts of the case which 
is now under appeal. 

The decision which I have just referred 
tohas been distinguished by a Bench of 
this Court in Kanta Tewari v. Sheo Narain 
Lal (4). The suit out of which that appeal 
arcse was a suit for possession of a piece 
of land, for removal of certain constructions 
which had been placed upon it by the 
defendants and for damages and an 
injunction. The findings of the lower Ape 
pellate Court were that the land in dis- 
pute had been used by the plaintiffs as 
their sahan darwaza and that they had 
possession over it by means of a chabuira 
and cattle troughs. There is nothing in 
the judgment to indicate whether the 
defendants were zamindars or what their 
capacity was; but it was held that the 
plaintifis had sufficient possessory title to 
maintain the action against the defendants. 
Tt seems to me that in the case with which 
‘Tam now dealing the plaintiff's position is 
even stronger. He was given a license to 
build a house on a piece of land and acting 
upon that license, he proceeded to build 
the house, keeping a portion of the jand 
vacant in order that he might use it as his 
shan darwaza; and, as I have already said, 
. ithas not been suggested that the site of 
his house and this piece of vacant land 
together exceed the 7 biswas, 8 dhurs in 


(aj (1935) A L-J 123; 159 Ind. Oas. 44; A I R 1935 
All, 123; 1935 A L,R 1060)8RA378& |. 
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respect to which he’was granted a license. 
It is only reasonable that a pereon who 
builds a house ina village should have the 
use of as much vacant land outside his 
house as is necessary for the proper enjoy- 
ment of his house. It is not suggested in. 
the present case that the land so reserved 
is more than necessary for this purpose. 
Such vacant land is appurtenant to the 
house as sahan darwaza, and I am quite 
clearly of opinion that a licensee who has 
thus built a house in pursuance of the 
terms of his license has a vpossessory 
interest in the land to which the license 
relates such as will entitle him to maintain 
a suit, whether against his licensor or 
against a third party. As against the licen- 
sor the license is unrevocable ynder s. 60 
(b), Easements Act (Act V of 1882). For the 
reasons given above, I allow this appeal 
with costs and set aside the decree of the 
lower Appellate Court and restore the. 
decree of the trial Court. Permission to 
appeal under the Letters Patent is refused. 
s. Appeal allowed. 
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BOMBAY HIGH COURT 
First Appeal No. 205 of 1937 
November 8, 1939 
BROOMFIELD AND DAVATIA:, JJ, 
GAJRAMJI JASRAMJI MAHARAJ— ` 
DEFSNDANT— APPELLANT 
TETSUS l 
SOMNATH BHUDARDAS SONI anp 
OTHERS—PLAINTIFFS—RESPONDENTS 

. Jurisdiction—Objection to—Estoppel— Plaintiff by 
conceding that suit could be tried by First Class 
Sub-Judge—Decree passed by such Court—Appeal by 
defendant to High Court—Plaintiff held estopped 
from objecting to High Courts jurisdiction—Civil 
Procedure Code (Act V of 1908), s. 92—Sutt for 
declaration that property belonged to religious in- 
stitution, with prayer for injunction and accounts 
—Subsequent omission of claim for accounts—Sutt 
held Jell under 3.92 and was incompetent for want 
of Collector's sanction. 

The plaintiffs by their own conduct induced the 
defendant to act onthe basis that the suit could be 
tried by the First Class Subordinate Judge by con- 
ceding that the valuation of the suit property for 
the purposes of jurisdiction was more than 
Re. 5,000. The suit was decreed by the First Olass 
Subordinate Judge and the defendant appealed from 
the decree to the High Oourt. The respondent- 
plaintiff raised a preliminary objection that the 
appeal lay tothe District Judge and not to the 
High Court on the ground that the suit could only 
be tried by the Second Olass Subordinate Judge as 
the valuation of the suit for the court-fee- deter- 
mined the jurisdiction of the trial Court : 

Held, that the respondent-plaintiff was estopped 
from raising the objection. The euit was properly 
tried by the First Olass Subordinate’ Judge, 56 
Ind. Oas.. 340 (1), relied on. 
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A suit as originally filed was for a declaration 
that the suit house belonged toa religious institu- 
tion of the members bf a Ramdwara sect. There 
was also a prayer for an injunction and for ac- 
‘counts. The prayer for accounts was subsequently 
omitted by amendment : 

Held, that the suit as originally filed fell under 
8, $2, Civil P. O., and was not competent for want 
of Collector’s sanction. By mending the plaint by 
omitting the relief for accounts the suit could not 
be taken out of the purview of s. 92. 128 Ind. 
Cas. 891 (2) and 165 Ind. Oas. 1001 (3), relied on, 
108 Ind. Oas. 361 (4), 64 Ind. Cas. 353 (5), 119 
Ind. Oas. 775 (6) and 185 Ind. Oas, 44 (7), distin- 
guished, 


Messrs. G. N. Thakor aud J.C. Shah, 
for the Appellant, 

Messrs. M. R. Vidyarthi and R. P. 
Cholia, for Respondents Nos. 1 and 3, and 
others, respectively. 


Divatla, J.—This appeal has been 
preferred by defendant No. 1 in a suit 
by the plaintifis for a declaration that 
the suit house belonged to a religious 
institution of the members ofa sect known 
as Ramdwara sect, that it was public or 
private religious property, but that it was 
not in any case the private property of 
defendant No.1. The plaintiffs also prayed 
for an injunction restraining the defendants 
from acting against the established usage 
of the institution, and there was a further 
prayer for accounts for moneys received 
from the tenants of the institution and other 
persons. There was also a prayer for 
accounts of the management of the suit 
property in possession of the defendant as 
a trustee for the institution. It must be 
noted here that the sanction of the Collector 
was not obtained under s. 92, Civil P. C., for 
filing the suit. The defendant denied that 
the suit property belonged to the institution, 
His contention was that it was his private 
property and that the plaintiffs had no 
right to bring the suit. Several issues 
were raised on the pleadings. One of the 
issues of a preliminary nature was Issue 
No. 11: Whether the suitis barred under 
s, 92, Civil P. O., and the Specific Relief Act 
as contended by the defendants, The other 
main issue was on the merits as to whether 
the property in dispute was religious or 
charitable trust property. The learned 
Judge held that the suit was not barred 
under s. 92, Civil P. O., and the Specific 
Relief Act, that the suit property, was 
religious trust property, that it was not the 
private property of the defendant’s prede- 
cessor-in-title, that the suit was not barred 
by limitation, that it was properly stamped 
and that the trust alleged by the plaintiffs 
was a public and not a private trust A 
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declaraticn was granted that the suit pro» 
perty belonged to the Ramdwara sect of 
Ahmedabad which was a public religious 
institution. The rest of the claim was 
disallowed. The relief for accounts sought 
by the plaintiffs was disallowed on the 
ground that although it was permissible for 
the plaintiffs to bring the suit in the form 
in which they had done, if the prayer for 
accounts remained—and that prayer could 
not be regarded as a surplusage—the suit 
would fall under s. 92, Civil P. C., and bare 
red as such, but the plaintiffs could be given 
the relief for declaration though not for 
accounts, On that ground, the relief for 
accounts was disallowed. 

Against this decree, defendant No. 1 
has appealed to this Court. A preliminary 
objection is taken on behalf of the rese 
pondents that the appeal lies to the 
District Court and not to this Court, Tha 
suit was originally filed in the Oourt of 
the Second Olass Subordinate Judge. It 
was valued at Rs. 200 for the relief of decla- 
ration for which a court-fee stamp of Rs, 15 
was paid and at Rs. 5 for each of the reliefs 
Nos, 2, 3, 4 and 5. The total valuation 
was thus Rs. 220 and the ecourt-fee of 
Rs. 16-8-0 was paid thereon. It appears that 
after the suit was filed, the plaintiffs applied 
for amendment of their claim, and one 
of the amendments which they sought was 
by way of amending the relief clanse 
which they sought tore-value ata nominal 
sum of Rs. 200 for whicha xed court-fee 
of Rs. 15 was paid. The remaining reliefs 
were valued at Rs, 5 each as originally. 
The defendant in his written statement 
contended among other things that the 
value of the suit house was over Rs. 10,000 
and that therefore the Second Olass Sub- 
ordinate Judge had no jurisdiction to 
hear the suit, and as the defendant was 
holding the property by an independent 
title, the plaintiffs should pay fullstamp 
according tothe value of the property as in 
a suit for possession. The learned Judge 
disposed of the objection made by the 
defendant aud made an endorsement on the 
plaint that Art. 17 of Sch. If, Court Fees 
Act, read with s. 8, Suits Valuation 
Act, governed the plaint as amended by the 
plaintiffs, that the value of the property in 
dispute therefore governed the jurisdiction 
of the Court, and as its value was admit- 
tedly Rs. 10,000, he had no jurisdiction to . 
try the suit, He therefore directed that the 
plaint should be sent tothe Oourt of the 
First Class Subordinate Judge. 

It was accordingly sent to that Court 
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and the suit was heard by the learned First 
Oless Subordinate Judge without objection 
on the part of any of the parties. lt is now 
contended that the suit, even after the plaint 
was amended, falls under s. 7 (iv) (c) as 
well as (f) Court Fees Act, inasmuch as 
it is for a declaration coupled with the 
relief for injunction as well as accounts, and 
that under s. 8, Suita Valuation Act the 
valuation for the court-fees determines the 
valuation for the purpose of jurisdiction. 
Therefore a Second Class Subordinate Judge 
only would have the jurisdiction to hear 
ihe suit, with the result that even though 
it was heard by the First Olass Subordinate 
Judge, the appeal against his decree would 
lie to the District Court and not to this 
Court. 

It is true that under the provisions 
of s 7 (iv) (ec) and (f) asuit fora declze 
ration and for injunction either with or 
Without relief for accounts would be 
governed by s. 8, Suits Valuation Act. The 
-facts here are however that the plaintiffs 
themselves admitted that the valuation of 
the property was Rs. 10,000 and they 
allowed the suit to be sent by the Second 
Class Subordinate Judge to the First 
Class Subordinate Judge's Court. They did 
not raise any objection with regard to the 
valuation forthe purpose - of jurisdiction 
at the time when the corder was made. 
The learned Advocate on behalf of the 
appellant says that ina somewhat similar 
ease this Oourt directed that the suit as 
heard by the First Olass Subordinate Judge 
was properly heard and that the plaintiff- 
respondent cannot be allowed to urge a 
preliminary objection to the effect that an 
appeal does not lie to the High Court 
when by his own conduct he followed the 
suit to be heard by the First Class Sub- 
ordinate Judge especially the relief that he 
claimed did fall as within the cognizance 
of the First Class Subordinate Judge. 

In Balkrishna v. Jankibai (1) tke 
plaintiff filed a suit in which he valued 
the claim forthe purpose of court-fees at 
„Rs. 135, and for the purpose of jurisdiction 
at Rs. 16,000, and he instituted it in 
Court of the First Class Subordinate Judge. 
The suit was tried on the merits and was 
dismissed. The plaintiff appealed to the 
High Oourt and atthe hearing the plain- 
tiff himself raised a preliminary objection 
that his appeal did not lie to that Court 
but lay tothe District Court and thst the 
memorandum of appeal should be returned 

` (1) 22 Bom. L R 289; 56 Ind. Cas. 340; AIR 1920 
Bom, 105; 44 B 3381. 
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to the District Court. He urged’ an objece 
tion of the same nature which has been 


‘urged in the present appeal, viz. that the 


suit fell under s. 7 (iv) (f), and. that there= 
fore it could be tried by the Second Class 
Subordinate Judge alone. This Ooprt, 
however, held that the suit was properly 
heard by the First Olass Subordinate Judge, 
It was observed in the course of the 
judgment (p. 293*) : : 

“Under the circumstances J] think that the 
plaintiff can be fairly taken, and ought to be 
taken, to have really valued . his claim for the 
purpose of court-fees not at Rs.135 as he has ap- 
parently done, but ata sum exceeding Rs. 5,000 as 
he has himself acted and induced others to act 
on that basis. He cannot be allowed to use either of 
these inconsistant valuations in different Courts 
according to his convenience. At this stage he 
can be properly held to have valued his claim for 
court-fees and jurisdiction at Rs, 16,000 or at some 
figure exceeding Rs, 5000. It may be that he has 
not paid sufficient court-fees from this point of 
view; but we are not now concerned with the 
question of sufficiency of court-fees either for the 
plaint or forthe memorandum of appeal. We 
are concerned with the question of jurisdiction, 
On the special facts of this case I am of opinion 
that the plaintiff must be taken to have filed the 
suit properly inthe Court below under its special 
jurisdiction, and to have filed the appeal properly 
in this Court”, 


I think these remarks would apply to 
the facts of the present case and that the 
present respondents are estopped from 
urging the objection forthe same reason 
for which the respondent in that appeal 
was also held estopped. Here also, the 
respondents plaintiffs have by their own 
conduct induced the defendant to act on 
the basis that the suit could be tried by 
the First Olass Subordinate Judge when 
he conceded that the valuation of the suit 
property was more than Rs, 5,000. We 
think therefore that just as on the special 
facts of the case in Balkrishna v. Jankibai 
(1) it was held that the preliminary 
objection was not sustainable, similary 
on the special facts of this case- also the 
preliminary objection could not be sustaine 
ed. Onthe merits, the learned Counsel on 
behalf of the appellant has argued the 
preliminary point with regard to the 
nature of the suit first. His case is that 
the lower Court erred in holding that the 
reliefs sought by the plaintiffs did not 
bring the suit under s. 92, Civil P. C., and 
that the plaintiffs were entitled to the 
relief for declaration even though they 
were not allowed the reliefs of injunction 
and accounts. The reasoning on which 
the learned Judge granted the relief for 
declaration and disallowed those for 

*Page of 22, Bom, L. R.—[Ed.]} 
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injunction and accounts seéms to be some- 
what curious. He, refers to the two recent 
cases decided by this Courtin Narsidas v. 
-Ravishankar (2) as well as Annappa 
Ramchandra Rat v. Krishna Narayan 
Prqsad (3) wherein it has been held that 
ifa plaintiff files a suit for enforcing a 
trust and for asking a relief which would 
fall under cls. (a) to {h} of sub-s, 1 of s. 92 
tHe suit must be regarded as falling under 
that section, and that even if the plaintiff 
seeks to abandon such reliefs sought by 
him and wants fo convert it into a suit for 
pure declaration, he cannot be allowed 
to daso because itis the nature of the 
suit when it is instituted that determines 
the applicability of s. 92, and that if a 
prayer foy accounts is made in such a suit, 
such prayer cannot be regarded as a sur- 
plusage. 

Now, the learned Judge after referring 
to these two authorities does say that the 
prayer for accounts in the present suit 
could not be regarded as a surplusage 
and he further observes that in view of the 
clear and definite opinion expressed in the 
two cases referred to above, the suit would 
fall under s. 92, Oivil P. O. But he seems 
to think that a defect in the institution of the 
suit arising in consequence of the absence 
ofa Oollector’s certificate could be cured 
by deleting the relief for accounts, etc., 
so that the suit could be regarded as one 
for pure declaration and as such outside 
the scope of s. 92. The learned Judge 
seems torely for this opinion on some 
observations made by Tyabji, J., in Annappa 
v, Krishna (3). But they do not sup- 
port the reasoning of the learned Judge. 
Tyabji, J., only stated the; argument as 
could be urged by the defendant without 
expressing bisown opinion on it. That 
argument no doubt was that the suit could 
be taken out of the scopeofs. 92 after 
amendment of the plaint by way of abandons 
ing the claim for accounts, On the other 
hand, the dacision in the case clearly is that 
the question whether s. 92, Civil P. O., ap- 
plied depended upon the prayers in the 
plaint atthe date when the suit was insti- 
tuted, That decision follows the earlier 
decision in Narsidas v. Ravishanker (2). It 
may be noted that in the latter case the 
relief for accounts was sought to be abane 
doned by the plaintiff at a. late stage in the 
suit, and that he was allowed to do so, 


(2) 32 Bom. L R 1435; 128 Ind. Oas. 891; AI R 
1931 Bom. 33; Ind. Rul. (1931) Bom. 107, 
-(3) 38- Bom. L R 808; 165 Ind. Oas. 1001; AI R 
1936 Bom. 412;9 R B 202, 
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The trial Judge held that after the aban- 
donment of those reliefs the suit was main- 
tainable ag an ordinary suit and he went 
into the merits of the case and held that 
the property had been dedicated in trust for 
public purposes. On appeal it was held 
however that the suit as instituted fell 
under s. 92, The learned Ohief Justice 
observed that in order to bring s. 92 into 
operation, the suit must allege a breach of 
some express or constructive trust created 
for public purposes of a charitable or 
religious nature or the plaintiff must deem 
the direction of the Court necessary for the 
administration of any such trust. If either 
of those conditions is fulfilled and a suit is 
filed asking for any of the specific reliefs 
mentioned in the sub-heads, the case falls 
within sub-s. (1) s. 92, and that oncə the 
suit does fall within sub-s. (1), it must 
be instituted as provided in the sub-section; 
otherwise it did not lie. Blackwell, J., also 
observed thatthe use of the word ‘insti 
tuted’ made itincumbent upon the Court 
to see what were the prayers in the plaint 
atthe date the suit was instituted in order 
to satisfy itself whether s, 92 (2) had been 
complied with, and for that purpose 
the Oourt must psy no regard to 
what may happen by way of amend- 
ment or abandonment at some later 
stage in the suit. In that case there- 
fore even though there had been an aban- 
donment ofthe relief for accounts, it was 
held thatthe suit as instituted fell under 
s. 92,and as it was brought without the 
sanction of the Advocate-General, it did 
not lie. It is clear therefore that under 
both these authorities the present suit must 
be regarded as falling under s. 92 and as 
such not maintainable without the sanction 
of the Collector. The learned Judge has 
however held that the relief for declaration 
could be given to the plaintiffs on the 
ground that in the Privy Oouncil decision 
reported in Abdur Rahim v. Mahomed 
Barkat Ali (4) a suit which had been insti- 
tuted under s. 92, Civil P. C., was under 
certain circumstances treated as not com- 
ing within that section after an amende 
ment. In making this observation the 
learned Judge has entirely misread the de- 
cision of their Lordships of the Privy 
Council. In that case the question with 
which their Lordships were concerned was 
one of ‘res judicata. A suit was brought in 


(4) 55 I A 96; 108 Ind, Oas. 361: A I R1928 P O 
16; 55 O 519; 9 PL T65;1 L T 40 Cal, 19; 27 L 
W 339: 32 OW N 482;26A L J 464; 54M L J 
609: 30 Bom, L R 774; 48 0L J55 (PO) ' 
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1910 with the sanction of the Advocates 
General by seven Muhammdans as plaintiffs 
against one Rukia Bibi as defendant. This 
Rukia was the widow of one Mahommad 
Jan who was the mutawalli of the property. 
The reliefs: sought in that suit were the 
removal of Rukia Bibifrom the office of 
mutawalli, for accounts, and for settling 
a scheme forthe management of the proe» 
perties. During the pendency of the suit 
the plaintiff amended the plaint by the 
addition of all the heirs of Mahomad Jan as 
defendants as it was alleged that they were 
claiming the property as their personal 
property, and a prayer was also added fora 
declaration that the suit property was waqf 
property and not the personal property of 
the defendants, No sanction of the Advo- 
cate-General was obtained for this amend- 
ment. The suit ended in a compromise 
between the parties under which some 
of .the suit properties were agreed to be 
held as secular property and as such belong- 
ing to the heirs of Mahommad Jan who 
were subsequently added as parties, Hight 
years later a second suit was filed by five 
Muhammdans of the locality against the 
heirs of Mahommad Jan who were the de- 
fendants in the first suit and the alienees 
for a declaration that the compromise decree 
in the suit of 19i0 was not binding on the 
Plaintiffs and that the whole of the pro- 
perty should be declared as waqf property. 

It was contended in that case that the 
second suit was barred by res judicata 
by virtue of the compromise decree in the 
first suit of 1910. But their Lordships held 
that there was no bar of res judicata be- 
cause so far as the strangers to the first 
suit, vz., the heirs of Mahommad Jan who 
were subsequently added were concerned, 
the suit nad ceased to be a representative 
suit. Their Lordships held that on ac 
count of the amendments by adding 
strangers to the trust as defendants and by 
prayers for reliefs not covered by s, 92, 
ths suit ceased to be one of a repre- 
sentative character and that the decree 
based on the compromise, such as it was, 
was binding against at least six out of 
the seven plaintiffs in the suit, on the 
ground that they were consenting parties 
to the compromise decree, but the decree 
cannot bind the rest of the public and that 
therefore there was no bar of res judicata, 
There was no decision that the suit as 
‘ originally instituted under s. 92, was treated 
. as not coming within that section after the 
. plaint was amended, The only decision was 
that-on account of the amendment in the 
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plaint, so far as the strangers were cone 
cerned, the reliefs were granted because of 
the compromise, and as they were strangers 
to the trust, part of the compromise decree, 
relating to them cannot be regarded asa 
representative decree in the sense that the ` 
whole of the Muhammadan public Was 
bound by it. The point decided by their 
Lordships in that case therefore does not 
touch the point in the present case. . 
It is however contended on behalf of the 
appellant that the present suit as originally 
brought by the plaintiffs did not fall under 
s. 92, at all and it was especially so after 
the plaint was amended, and he has relied 
upon certain authorities of this Court, viz., 
Nilkanth Devrao v, Ramakrishna Vithal 
(5), Madhavrao v. Shri Omkaresuvar Ghat 
(6) and Narsidasji v. Bai Jamna (7). None 
of these three cases appliesto the facts of 
the present case. It was held in those cases 
on the construction of the reliefs sought 
in the plaint that the reliefs did not bring 
the suit unders,92. In the last mentioned 
case it was expressly held that the relief 
claimed by the plaintiff for setting aside 
the wills on the ground of undue influence 
was claimed not on the basis of the trust 
but in spite ofthe trust. In the present 
case however there is no ambiguity in the 
plaint, The reliefs clearly are a declaration 
that the property is trust property and 
accounts ofthe property on that basis. The 
relief for accounts is not independent or 
surplusage in the sense that any of the 
reliefs could be granted even though the 
one for accounts would be deleted. But 
the real point is whether this relief. 
was sought at the time when the 
suit was instituted, and if it was, then 
clearly under the authorities in Narsidas 
v. Ravishankar (2), as well as Annappa 
Ramchandra Rai v. Krishna Narayan Pra- 
sad (3), the present suit must be held as 
falling under s. 92, Civil P. ©. and not 
maintainable without the sanction of the 
Collector. For these reasons the appeal 
is allowed, the decree of the lower Court 
is set aside and the suit is dismissed. The 
appellant will be entitled to the costs of 
this appeal from the respondents. The 
order for costs of the trial Court stands. 


Broomfield, J.—AsI was a party to 
Annappa Ramchandra Rai v. Krishna 


(5) 46 B 101; 64 Ind, Oas. 353; A IR1923 Bom. 
67; 23 Bom. L R 876, l 
: (6) 31 Bom. L R 192; 119 Ind. Cas. 7755 A I R 
1929 Bom. 153; Ind. Rul. (1929) Bom. 551. 
: (71) 41 Bom. LR 787; 185 Ind. Oas. 44; AI R 


z - 


1939 Bom, 354; 12 RB 211. 


1940 


Narayan Prasad (3), I, may: add a few ob» 
servations. First of all as to the prelimi- 
nary point the plaintiffs’ contention that 
the appeal lies to the District Oourt can 
only be supported on the ground, firstly, 
that the case comes under s. 7 (w) (e), 
Court Fees Act, and, secondly, that the 
valuation placed by the plaintiffs under 
that section should be taken to be less 
than Rs, 5,000. It is true that the lower 
Courts were wrong in treating it as a case 
fora fixed fee under Art. 17 of Sch. Il 
The plaintifis are claiming other reliefs 
besides a declaration which appear to be 
consequential on the declaration. The case 
therefore comes properly under s. 7 (iv) (c). 
But how can the plaintififs—who by paying 
the wrong fees are responsible for the whole 
trouble—ask this Court to deal with the 
case, not only as one coming under s. 7 
(iv) (c), but as one coming under that proe 
vision in which the relief has been valued 
at less than Rs, 5,000? There is no justi- 
fication for this latter assumption at all. 
Asin Balkrishna v. Jankibai (1), all that 
has really happened is that the plaintiffs 
have contrived to get the case tried inthe 
proper Court without paying the court- 
fees properly payable having regard to the 
nature of the suit. The objection now 
taken to the forum of appeal is rather like 
approbating and reprobating. 

As regards the principal point in the 
appealin Annappa Ramchandra Rai v. 
Krishna Narayan Prasad (3), I expressed 
the viewthat if a suit claims the reliefs 
specified in s. 92 and should therefore 
have been brought under that section, 
youcannot get rid of the difficulty by 
amending the plaint and abandoning those 
reliefs. I relied on the language of s. 92 
K2) and on Narsidas v, Ravishankar (2), I 
am still of the same opinion. Tyabji, J. 
preferred to give no opinion on this point 
but he thought that Narsidas v. Ravt- 
shankar (2), did not bear upon it. With 
respect, [ find it somewhat difficult to fol- 
low the learned Judge's observations on 
“this point. Itis true that there does not 
weem to have been any application to amend 
Mhe plaint in that case. But it can surely 
make no difference in principle whether a 
particular relief is given up after a formal 
amendment of the plaint or whether it is 
abandoned without it. 

The learned trial Judge has relied on 
Abdur Rahim v., Mohammad Barkat Ali (4). 
But I cannot see that that case has any- 
hing to do with the point now under 
‘onsideration. What it decides is that a 
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suit, whichis partly under s. 92 and partly 
not under s. 92, (inasmuch as it seeks some 
reliefs against strangers and some reliefs 
not specified in the section), is not a repre- 
sentative suit in so far as it goes beyond 
the section. That does not touch the point 
that sofar as a suitis within s. 92, it can- 
not be instituted without sanction, and there 
is no getting away from the fact that the 
present suit was instituted without sanction 
whether or no the plaint was allowed to be 
subsequently amended. I agree with the 
order proposed by my learned brother. 
8. Appeal allowed. 
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arising out of a suit for preemption. The 
suit was one for pre-emption of Bundel- 
khand land. It was defended by both the 
vendor and the vendee. The trial Court 
granted a decree for pre-emption. The 
learned Civil Judge in the lower Appel- 
late Court however recalled the decree of 
the Munsif and dismissed the suit. His 
decision has been upheld by this Court in 
second appeal. The facts of the case are 
not in dispute. The plaintiff is a co-sharer 
in the mahalin which the property in dis- 
pute is situated. The property is Bundel- 
khand land and the vendee is a stranger to 
the mahal. Apart from the special pro- 
visions in the Agra Presemption Act and 
the Bundelkhand Alienation of Land Act. 
the plaintiff is entitled according to local 
custom to preempt. His svit has been 
dismissed however upon the ground that his 
right to preeempt is destroyed by the pro- 
visions of s. 7, Pre-emption Act. Section 7 
is in the following terms : 

“Nothing in this Act shall confer a right of pre- 
emptionon any parson who is, under the Bundel- 
khand Alienation of Land Act, 1903, not entitled to 
purchase the property in dispute.” 

Now under s. 3, Bundelkhand Alienation 
of Land Act, the plaintiff being a non-agri- 
culturist must obtain sanction of the Collecs 
tor to purchase the land in dispute, The 
relevant portion of 8. 3 is as follows: 

- 3. (1) A person who desires to make a permanent 
alienation of his land shall be at liberty to make such 
alienation where (a) the alienor is not a member of an 
agricultural tribe ; or (b) the alienes is either a mem- 
ber of the same agriculturist tribe as the alienor, or 
is a member ofan agricultural tribe and a resident 
of the district in which the land is situated. 

(2) Except in the cases provided for in sub-s, (1), a 
permanent alienation of Jand shall not take effect 
as such unless and until sanction is given thereto 
by the Collector of the District in which the land is 
situated : 

“Provided that sanction may be given after the act 
of alienation is otherwise completed.” 


It will be observed that under this section 
certain persons are entitled to purchase 
Bundelkhand land without any restriction, 
Other persons, viz. non-agriculturists, must 
obtain the sanction of the Collector before 
any purchase of Bundelkhand land isto be 
effective. The section does not prohibit the 
purchase of Bundelkhand land by a non» 
agriculturist. On the contrary, the section 
specifically provides that a purchase of 
Bundelkhand land without the sanction of 
the Oollector may be subsequently validated 
by the sanction of the Collector. The learned 
Single Judge who disposed of the second ap- 
peal held that the sanction given to the 
appellant to purchase the property in dis- 
pute and to bring a suit for pre-emption was 
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valueless. In the course of his judgment he 
observes : 

“Once the vendor had sold the property to the vem 
dee no sanction could be given by the Collector for the 
sale of the property by the vendor to the vendee. The 
sanction contemplated bys, 3, Bundelkhand Alienation 
of Land Act, must have reference to those cases and 
to those cases alone in which a co-sharer has dgreed 
to transfer his property to the person obtaining the 
sanction, and a Oollector obviously cannot sanction 
the sale of property to a specified person when that 
property has already been sold by the vendor to an- 
other person. The sanction to purchase given to the 
plaintiff by the Collector in the present case was 
therefore meaninglessand could not entitle the plain- 
tiff to exercise the right of pre-emption,” 

We would observe, in the first instance, 
that the plaintiff is not a person whọ under 
the Bundelkhand Alienation of Land Act is 
not entitledto purchase the property in dis- 
pute. The plaintiffis entitled to purchase the 
property. If he succeeds in persuading the 
vendor of the vendee to transfer by way of 
sale the property to him, that transaction 
would be perfectly legal. Even if he had not 
obtained the sanction of the Oollector to 
purchase, the transaction could be subse- 
quently validated by the sanction of the 
Collector. The plaintiff therefore in our 
judgment is a person who is entitled to pur- 
chase Bundelkhand land. It is trne that 
his right to purchase is subject to the cons 
dition that the purchase must have the 
sanction either antecedent or subsequent of 
the Collector. He nevertheless is not pro- 
hibited from purchasing, What then was 
the intention of the Legislature in enacting 
5.7, Agra Pre-eemption Act? It is true that 
this section refers to persons who are not 
entitled to purchase under tke Bundelkhand 
Alienation of Land Act. As the Bundelkhand 
Alienation of Land Act does not enact that 
certain persons are not to be entitled to 
purchase property, s. 7, Agra Pre-emption 
Act would appear to be somewhat am- 
biguous. The intention of the Legislatura 
however in our judgment is to be discovered 
bya reference to the provisions of s. 16-A, 
Bundelkhand Alienation of Land Act. Sece 
tion 16-A enjoins: 

‘<1) Withoutthe previous sanction of the Oollector 
no person shall institute asuit or take any other pro- 
ceeding inany Oourt to enforce a right of pre-emption 
in respect of any land unless 

(a) the transferor is not a member of an agricultural 
tribe ; or 

(b) the person instituting the suit or taking the 
proceeding is either a member of the same agricul- 
tural tribe as the transferor or is a member of an 


agriculturaltribe and a resident of the District in 
which the land is situated.” 


The intention of the Legislature. so far 
as this latter sectioniis concerned was to 
preserve the right of pre-emption to those 
persons who are not members of an agricul-. 
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tural tribe but who aevertheless would 
have been entitled .to purchase property 
with the sanction of the Collector under 
s, 3 of the Agt. Under the provisions of the 
Bundelkhand Alienation of Land Act, there- 
fore the position in regard to the purchase 
of Bundelkhand land is as follows: Mem- 
bers of an agricultural tribe may purchase 
and pre-empt Bundelkhand land without 
the sanction of the Collector, Non-agricul- 
turists may purchase and pre-empt Bundele 
khand land provided they have obtained 
the sanction of the Oollector to purchase 
or the sanction of the Oollector to bring a 
sult or proceeding to enforce a right of pre- 
emption, The intention therefore of the 
Legislature in enacting s, 7, Agra Pre-emp- 
tion Act, wasin our judgment to preserve 
the position so far as pre-emption is con- 
cerned under the Bundelkhand Alienation 
of Land Act. Had s.7 not been enacted, it 
might have been contended that non-agri- 
culturists in view of the other provisions of 
the Agra Presemption Act could have insti- 
tuted a suit for pre-emption despite the pro» 
Visions of 8, 16-A, Bundelkhand Alienation 
of Land Act. Learned Counsel for the 
respondent relied in support of the decree 
in his favour on the decision in Phool 
Chand v. Ramnath (1). In that case a 
Bench of this Court held that s. 7, Preeemp- 
tion Act, had the effect of depriving a none 
agriculturist of any right of pre-emption 
which he may have had under the provisions 
of the Bundelkhand Alienation of Land 
Act. In the course of his judgment in that 
case Sulaiman, J. observed : 

“The learned Judge has erred in thinking that 
s.16-A has by implication been repealed. That sec- 
tion conferred’no substantive right on a pre-emptor 
where he had none before; it merely placed the 
obstacle of sanction inthe way of his suing, when 
such right existed. Ewen if his right of pre-emption 
is destroyed, it does not necessarily amount to a repeal 
of s. 16-A. I would not say that the Collector has 
no jurisdiction to grant such a sanction, but I would 
say that such a sanction, even if granted, is now 
futile.” 

With respect we are unable to agree with 
this statement of the law. Section 16-A, 
Bundelkhand Alienation of Land Act, recog- 
anizes a very valuable right in a non-agri- 
culturist, namely the right, provided the 
Sanction of the Collector is obtained, to 
institute a suit for pre-emption. If the in- 
tention of the Legislature had been to des- 
troy that right, then, in our view, it would 
have been donesoin a more specific and 
in a less ambiguous way than by s, 7, Agra 
Pre-emption Act. The Legislature is not to 


(1) 26 A L J 1423107 Ind. Oas. 570; AT R 1928 All 
js 1850 A 430, 
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þe presumed to intend to deprive citizens. 
of valuable rights where it has not done so 
specifically, If the Legislature had intended 
to deprive non-agriculturists of their right 
to preempt Bundelkhand land nothing 
would have been easier than to have en- 
acted simply that so far as Bundelkhand 
land was concerned non-agriculturists were 
to have no right to preempt. Furthermore, 
we are reluctant to accept an interpretation 
of a provision which would impose a duty 
upon the Collector which in the words of 
Sulaiman, J., in the case referred to above 
would be “futile”, We donot consider it 
necessary to pursue the question as to 
whether the right of pre-emption is somes 
thing entirely different from the right of 
purchase. In our judgment, however, the 
right of preemption is: something far 
wider than the right of purchase. If the 
Collector grants to a non-agriculturist por- 
mission to institute a suit for pre-emption, 
it must be taken that he has no objection 
to that person as a purchaser. By implica- 
tion, therefore, he grants his sanction to pur- 
chase. The Collector would not grant sanc- 
tion to inslitute a suit for preeemption to a 
person to whom he would refuse sanction to. 
purchase. , Pa 
The real question for consideration in 
this appeal is, as to whether the plaintiff can 
be regarded as a person who is not entitled 
to purchase the property in dispute. As we 
have already observed, there is nothing 
in the Bundelkhand Alienation of Land 
Act which deprives him of a right to pur- 
chase. Under the provisions of that Act he 
is perfectly free, for example, at a public 
auction held by the vendor, to appear and 
bid for the land which the vendor desires 
to sell, He, in other words, is entitled to 
purchase. It is true that before his purchase 
can become effective as a purchase, he 
must obtain the sanction of the Oollector 
to the transaction. The intention of the 
Legislature in s,7, in other words, was to 
ensure that so far as Bundelkhand land is- 
concerned, non-agriculturists should be 
permitted to preempt only if they had 
obtained the sanction of the Oollector to in» ` 
stitute a suit for pre-emption, It was cone 
tended that the plaintiff's suit must fail 
because on the date of the sale there was- 
no cause of action. This argument, in our 
judgment, is unsound. Theland which the 
plaintiff was according to local custom en- 
titled to preempt had been sold; he was. 
not prohibited from purchasing the land 
and he had obtained the Collector's per- 
mission to institute a suit for pre-emption. 
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although this was not necessarily separate 
sanction to purchase. In these circum- 
stances he hada cause of action on the 
‘date of institution of the suit, 

Upon the whole matter we are satisfied 
that the right of a non-agriculturist to 
‘Institute proceedings for the pre-emption 
‘of Bundelkhand land is preserved by the 
provisions of the Agra Preemption Act. 
As @ result the appeal is allowed. The 
‘orders of this Court and that of the lower 
Appellate Court are set aside andthe case 
is remanded to the lower Appellate Court 
for disposal according to law, The plain- 
tif is entitled to his costs in appeal tothis 
‘Court, The court-fee will be refunded, 

D. Appeal. allowed. 


BOMBAY HIGH COURT 
Miscellaneous Application No. 103 of 1939 
December 15, 1939 
BEAUMONT, O. J. AND KANIA, J. 
DAYALDAS KUSHIRA M—PETITIONER 
versus 
COMMISSIONER or INCOME-TAX, 


CENTRAL—Rxgsponpent 

Income Tax Act (XI of 1922), ss. 64, 5, 5 (2) as 
‘amended by Act of 1939—There is no conflict between 
38. 64 and 5—S. 5 does not control s, 64—Income-tax 
‘Officer of area in which assessee's place of business 
was situate existing at time of and prior to April 
1, 1939-—Assessee, if canbe assessed by Income-tax 
"Officer, Central— Application by assessee under s. 45, 
Specific Relief Act (I of 1877), for order directing 
Income.taz Authorities to forbear from assessing— 
High Court, tf can entertain—Right to transfer cases 
under 8. 5(2). 

A plain reading of s. 64, Income Tax Act shows 
‘that the same is imperative in terms. It also gives 
to the assesses a valuable right. He is entitled to 
tell the taxing authorities that he shall not be called 
upon to attend at different places and thus upset his 
‘business. fection 5, in terms defines Income-tax 
Authorities, deals with the appointment of various 
Principal and subordinate officers and the distribu- 
‘tion of work among them, That section has nothing 
todo with the assessee directly and does not pres- 
-cribethe powers of the officers as regards the 
assessees. Thereisthus no conflict between the two 
‘sections. Section64is not controlled by s.5soag 
to be read with a proviso that s, 64 is applicable, 
- except to cases which are transferred to the Com- 
‘missioner, Central, or the officers appointed by the 
Commissioner, Central, under him. The two sections 
can stand together without encroaching on each 
‘other and that natural construction should be 
adopted. [p. 848 col. 1.) 
~: Where an Income-tax Officer of the area in which 
the assessee’s place of business is situate exists and 
existed before April 1, 1939, the officer appointed by 
‘the Commissioner to dispose of the cases transferred to 
him unders. 5 (2)of the Amended Act of 1939 and 
‘described as Income-tax Officer, Central, has no 
jurisdiction to assess the assessee. [ibid] 
. His true that a person has no right to be assessed, 
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put if the authorities decide to assess him, he has ¢ 
right to be assessed by a particular officer, and that 


` is a personal right within %2. 45, Specific Relief Act 


The High Oourt therefore has jurisdiction to enter. 
tain an application under s. 45, Spegific Relief Act 
by an assessee, for an order directing the Income-taz 
Authorities to forbear from exercising jurisdictior 
and passing orders in assessment, notwithstending 
s. 226, Govt. of India Act, 75 Ind. Cas. 392 (2), reliec 
on. [p. 847, col. 2.) 

The right to transfer cases or classes of cases unde! 
8.9, Income Tax Act, covers pending assessments 
but does not cover a case in which an assessment has 
been completed. Haji Bibi v., Sir Sultan Mahomec 
(1), referred to. 


Messrs, F. J, Coltman and Sir J amshedji 
Kanga, for the Petitioner. 

Mr. M. C. Setalvad, Advocate-General, 
for the Respondent. 


Beaumont, C. J.—This is ap application 
under s. 45, Specific Relief Act, 1877, asking 
the Court (a) to direct the Oommissioner 
of Income-tax, Central, to forbear from 
exercising jurisdiction and passing orders 
in the assessment of the petitioner for the 
years 1937-38 and 1938-39, and (b) to direct 
the Income-tax Officer, Central, s. IT, 
to forbear from exercising jurisdiction, 
passing orders and continuing assessment 
proceeding for the assessment of the peti» 
tioner for the years 1937-38, 193839 and 
1939-40, 

The relevant facts, which give rise to the 
application, can be stated shortly. In 
respect of the year 1937-38 the applicant, 
who carries on business in Bombay, received 
a notice under s.22, Income Tax Act, 
directing him to make a return to the 
Income-tax Officer appointed by the Com: 
missioner of Income-tax for Bombay Presi- 
dency, Sind and Baluchistan, that is to 
say the Local Commissioner of Income-tax, 
and in respect of that year an assessment 
was made. In the year 1938-39 the assessec. 
received a notice to make a return, but no: 
assessment has actually been made, nor has 
assessment been made for the year 1939-401 
to which the amended Income Tax Act 
applies. In respect of the year 1937-38 the: 
assessee has been served with a notice 
under s. 34 alleging that certain income had 
escaped assessment. ; 

Ít is not, I think, necessary to deal with 
the vicissitudes affecting the proceedings 
before April 1, 1939 when the amended 
Income Tax Act came into operation, Under 
that Act, the relevant provisions of which 
I will refer to in a moment, the Oommise 
sioner of Income-tax, Central, was appoint- 
ed, and the case of the assessee in respect 
of the three. years in question was assigned 
to him by the Central Board of Revenue. 
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That Commissioner, Mr. -Bird, subsequently 
gassed orders which,are exhibited to his 
afidavit, the relevant exhibits being 
Axs. 8 to 12 inclusive. By the order of 
April 14, 1939, Ex. 8, Mr. Bird ordered that 
3ix sections, styled ss. I to VI (Central), be 
sreated with headquarters at Bombay with 
2ffect from April 1, 1939 and those sections 
were to deal with the cases assigned to Mr. 
Bird under subses. (2) of s. 5, Income Tax 
Act. Then by Ex. 9 Mr. Bird directed that 
‘he powers conferred on an Income-tax 
fficer under the’ said Act should, with 
affect from April 1, 1939 in respect of cases 
allotted .to s. II (Central), be exercised 
by V. T. Shah, Income-tax Officer. Then 
by Ex. 1l Mr. Bird assigned to the Officer, 
3. If (Central), various cases, including 
he case of Be present assessee. Then by 
Ex. 12, which is dated June 9, 1939 Mr. 
Bird passed an order under sub-s. (9) of 
4. 5 of the amended Income Tax Act direct» 
‘ng that each of tha officers appointed 
‘o ss. I to VI (Central) should perform 
their functions only in respect of the area 
sonsisting of the Bombay Presidency, Sind 
and Baluchistan. 

Now, the question is whether under those 
rarious orders the Officer of s. JI (Central) is 
sntitled to assess the applicant for the years 
1937-38, 1938-39 and 1939-40. In respect of 
all the years it is contended that the Incomes 
ax Officer, s. 11 (Central), has no juris- 
Niction, having regard to the provisions 
Í se 64, subes. (1), Income Tax Act, If 
hat point is decided in favour of the 
«ssessee, the further question, which arises 
n respect of the two earlier years, has no 
«reat relevance, that question being whe- 
her in any case, those earlier assessments 
zhich had started before the amending 
‘Act of 1939 came into opertion can 
ye transferred to the Commissioner (Oen- 
ral). In order to determine the ques- 
ions which arise one has to look 
at s. 5, read with s. 64, Income Tax Act. 

Now, under s. 5 as it existed prior to 
April 1, 1939, when the amending Act came 
nto operation, it was provided that there 
hould be the following classes of Income- 
ax Authorites for the purposes of the Act, 
„amely (a) the Oentral Board of Revenue, 
b) Commissioners of Income-tax, (c) Assis- 
ant Commissioners of Income-tax, and 
d) Income-tax Officers. Under subs. (3) 
$ s. 5, it was provided that the Central 
Jovt, might appoint a Commissioner of 
-ncome-tax for any area specified in the 
rder of appointment, and for the purposes 
f the .present case it isto be.noticed that 
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a Commissioner has been appointed for the- 
Presidency of Bombay, Sind and Baluchis- 
tan. Then under subes. (4) it is provided 
that: 

“The Central Govt. may appoint for any area 
as many Assistant Commissioners of Income-tax 
and Income-tax Officere as it thinks fit, They 
shall perform their functions in respect of such 
persons or classes of persons and of such incomes or 
classes of income and in respect of such areas as the 
Commissioner of Income-tax may direct and where- 
two or more Assistant Commissioners of Income- 
tax or Income-tax Officers have been appointed for 
the same area, in accordance with any orders which 
the Commissioner of Income tax may make for the- 
distribution and allocation of the work to be per- 
formed.’ 

So that the effect of those provisions 
appears to be that the Central Govt. appoints 
a Commissioner and Income-tax Officers 
(we are not concerned with Assistant Gom- 
missioners in this case); and the Central 
Govt. appoints them for any area it may 
think fit. Then the Commissioner can 
specify the functions to be performed by 
any Income-tax Officer in respect of certain 
incomes or classes of inccmes and in respect 
of such areas as he may direct, and “area” 
there would seem normally to be a different 
area to the area referred to in sub-s. (3) 
relating to the appointment of Commis» 
sioner. Normally, the Commissioner would. 
be appointed for a large area,—a Prc» 
vince ox possibly two or more Provinces,. 
—and the Incame-tax Officer would be 
appointed by the Commissioner to act in 
sub-areas, although no doubt it would be 
legal for the Commissioner to appoint an 
Income-tax Officer for the whole area over 
which his Own jurisdiction extended. But 
normally the area referred to in sub-s. (4) ' 
and the area referred toin subss. (3) would 
be different. In connexion with those. 
provisions one has to look at s.64 which 
provides that : 

‘“1) Where an assessee carries on business at any 
place, he shall be assessed by the Income-tax Officer 
of the area in which that place is situate or, 
where the busivess is carried on in more places 
than one, by the Income-tax Officer of the area in 
which his principle place of business is situate. 

(2) In all other cases, an assessee shall be assess- 
ed by the Income-tax Officer of the area in which 
he resides. i 

(3) Where any question arises under this section 
as to the place of assessment such question shall 
be determined by the Commissioner.’ 


The “area under that section would . 
normally be the sub-area to which the- 
Income-tax Officer had been appointed 
under s.‘5 (4). Now itis not disputed that 
under the provisions of the Act prior to 
April 1, 1839, Commssioner for Bombay had 
divided Bombay Oity for Income-tax pur- 
poses into various wards, and the present- 
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applicant was carrying on business in O 
Ward, s. JJ, for which an Income-tax 
‘Officer had been appointed and therefore 
under s. 64 it would be the Officer of O Ward, 
s. Il, who would be required to assess 
him under the Act before amendment. By 
the amending Act of 1939 there was one 
very material amendment in s, §—material 
for the purpcses of the present case. The 
section has been rewritten, but sub- 
stantially itis in the same terms as the old 
section so far as this case, is concerned, 
except in respect of this particular amend- 
ment in subs, (2), which provides that : 

“The Oentral Govt. may appoint a Commissioner 
of Income-tax for any area specified in the order 
of appointment, and may appoint Commissioners 
of Income-tax, not more than three in all, each 
‘to discharge, without reference to ares, and to 
‘the exclusion of any Commissioner appointed for 
any area, the functions of a Oommissioner in respect 
-of any cases or classes of cases assigned to him by 
the Central Board of Revenue.” 

Then under subs, (7) it is provided: 

“Assistant Commissioners of Income-tax and 
Income-Officers shall, for the purposes of this Act, 
be subordinate to the Commissioner of Income-tax 
‘for the area in which they perform their functions, 
or where they perform functions assigned to them 
‘by a Commissioner of Income-tax appointed with- 
-out reference to area, to that Commissioner,” 

So that under the new Act you may have 
two Commissioners functioning in the same 
place —(1}) the Local Commissioner and 
(2) the Commissioner, (Central), appointed 
without reference to area, to whom specific 
cases have been assigned, As I have mention- 
-ed the Central Govt.in April 1939, appoint- 
ed Mr. Bird to be a Commissioner’ of Ins 
-ecmestax, (Central), without réference to 
area, and in due course assigned to him the 
case of the present applicant, and it was 
under the authority so derived from the 
‘Govt, of India that Mr. Bird appointed 
Income:tax Officers, including the Income- 
tax Officer, s. II (Central), and directed 
him to deal wilh the assessment of the 
present applicant. Now s. 64 of the Act 
was not amended to meet the amendment 
-ofs.5 (2). You still have therefore a 
-direction in s.64 that the assessee is to 
be assessed by the Income-tax Officer of 
“the area in which his place of business is 
‘situate, andthe argument of the applicant 
is that as his place of business is situate 
in Ward O and as there is an Income- 
tax Officer for Ward C, heis entitled to 
-be assessed by that Officer, and is not 
liable to. be assessed by any other officer. 
The answer made by the learned Advocates 
‘General on behalf of the Commissioner of 
Income-tax (Central) is that there are really 
‘two areas in which the applicant carries on 
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his business for each of which an Income- 
tax Officer has been .appointed, namely 
Ward O in Bombay Oity and the Bombay 
Presidency, Sind and Baluchistan, and that 
it is for the Commissioner of Income-tax 
under s. 5 to say which of those two officers 
is to deal with the applicant's assessment. 
I think myself that there might be an 
arguable case on the lines suggested by the 
learned Advocate-General, if the area 
assigned to the Central Officer, s. II, had 
been one in which it could fairly be said 
that the applicant was ° carrying on his 
business. I can imagine a case in 
which an Incomestax Officeris appointed 
by the Local Commissioner for a restricted 
area, such as Ward O, and another 
Income-tax Officer is appointed by the 
Central Commissioner for à wider area, 
such as Bombay Oity in which case it 
might be argued that there were two areas 
to which s. 64 applied—Bombay Oity and 
Ward C—, and that it was for the Com» 
missioner who had seisin of the assessee’s 
case to determine under s, 64(3)in which 
area the applicant must be taken to be 
for the purposes of assessment, 

But that question does not arise because 
to my mind an area comprising the 
Bombay Presidency, Sind and Baluchistan 
is too wide in relation tothe place where 
the assessee carries on business, and 
cannot fairly be said to be a. place in 
which he carries on his business, If it be 
permissible to say that the -area in which 
an assessee in Bombay carries on business 
forthe purposes of assessment under sg. 64 
is the whole Presidency of Bombay, Sind 
and Baluchistan, it would be difficult to 
hold as too wide an area comprising the 
whole of British India, or indeed the whole 
of Asia or the whole world, In my opinion 
s. 64 wasintended to ensure that as far as 
practicable an assessee should be assessed 
locally, and the area to which an Income- 
tax Officer is appointed must, so far as 
the exigencies of tax collection allow, bear 
some reasonable relation to the place 
where the assessee carries on business or 
resides. There is no evidence that there 
was any difficulty in restricting the area 
to which the Income-tax Officer, s. IL 
(Central), was appointed to something much’: 
narrower than the Bombay Presidency, 
Sind and Baluchistan, Therefore in my 
opinion, the Income-tax Officer, s. IL 
(Central), is not the Income-tax Officer 
of the area in which the applicant's place 
of business is situate, and as thereis such 
an officer in existence, namely the officer 
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of Ward O, s II, in my opinion, it is 
only the latter officere who can assess the 
“gsessee. 
The second point argued was that ifthe 
me-tax Officer, s. IL (Central), can 
\. the agsessee in respect of the year 
d-40, at any rate he cannot assess him 
_\ respect of the two previous years, because 
it ig said that pending assessments cannot 
be transferred under s. 5, subes. (2) of 
the amending Act. This point is only 
of importance if I, am wrong in thinking 
that the last mentioned officer cannot assess 
the applicant at all, butas the learned 
Advocate: General invited us to express our 
opinion on the second point, and as it has 
some relevance under prayer (a) of the 
petition, J would say shortly that to my 
mind the rightto transfer cases or classes 
of cases under s. 5 covers pending 4ssess- 
ments, but does not cover a case in which 
an assessment has been completed. In 
such a case the assesses has acquired 
certain rights,e. g. of appealing to a 
particular Assistant Commissioner and 
applying for a review to a particular 
Commissioner, and I think that those rights 


are not taken away by the amending Act,. 


ef, Haji Bibi v. Sir Sultan Mahomed (1). 
But go far as pending assessments are 
concerned, it seems to me that 
other than of a purely procedural character 
has accrued, and such assessments can 
Me transferred, and therefore, I should say 
khat the assessment for 1938-39 was pro- 
werly transferred and so far as 1937-38 
us concerned, the proceedings under the 
notice for further assessment under s. 34 
were properly transferred, but the assess: 
ment forthat year must stand. I ought 
Ko notice two preliminary objections which 
“vere taken to this petition. The first is under 
3. 226, Govt, of India Act, 1935, which pro- 
vides that : 

“(1) Until otherwise provided by Act of the appro- 
wriate Legislature, no High Court shall have any 
riginal jurisdiction in any matter concerning the 
revenue, or Concerning any act ordered or done in 
‘che collection thereof according to the usage and 
practice of the country or the law forthe time being 
in force.” 

It is argued that this application con- 
rns the revenue or the collection thereof, 
But in Alcock Ashdown & Co. v. Chief Rere. 
iue, Authority Bombay (2), their Lordships 
of the Privy Council dealt with this point in 
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connection with an application to this Oom» 
missioner of Income-tax to state a case, 
and inthe judgment appears this passage 
at p. 234* : 

“In their Lordships’ view, the order of a High 
Court to a revenue officer to do his statutory duty 
would not be the exercise of ‘original jurisdiction 
in any matter concerning the revenue, and the 
latter part of the clause need not be concerned, for 
the proceedings in this case had not to do with the 
collection of the revenue, but with the preliminary 
assessment to ascertain what that revenue was.’’ 


It seems tome that that passage really 
covers this case, If an order directing a 
revenue Officer to do his statutory duty dees 
not fall within the prohibition of the sece 
tion, an order directing him to forbear from 
doing something, which he believes wrongly 
to be his statutory duty, cannot fall within 
the section, Relying, therefore, on that 
decision, I think we have jurisdiction to 
entertain the matter notwithstanding s, 226, 
Govt, of India Act. The other preliminary 
objection arises under s. 45, Specific Relief 
Act, under which the application is made, 
In order to confer jurisdiction we must 
be satisfied, among other things, that the 
application is made by some person whose 
property, franchise or personal right would 
be injured by the forbearing or doing 
(as the case may be)of the specific act, 
and further that the applicant has no 
other specific and adequate legal remedy. 
It is argued by the learned Advocate» 
General that the applicant has no right 
to be assessed. I agree that he has no 
right to be assessed, but I think that if the 
authorities decide to assess him, ho hasa. 
right to be assessed by a particular officer, 
and that seems to me to be a personal right 
Within s. 45. Nor am [ aware of any 
method apart from the section by which 
he can enforce that right and prevent what 
he considers to be an illegal assessment 
from taking place. If he proceeds under the 
Income Tax Act, s, 66, he must wait until 
the assessment has been made, and then 
appeal against it. What he seeks to do is to 
avoid the expense and trouble of being 
assessed by an officer other than the officer ' 
of the area in which his place of business is 
situate. In my opinion, neither of the pre- 
liminary objections is sound, and we are 
bound to deal with the case on merits. We 
make an order iu terms of prayer (a) adding 
the words at the end otherwise than in 
respect of proceedings started by an officer 
duly complying with the provisions of s. 64, 
Income Tax Act, and we also make an 
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order in terms of prayer (b). The asses- 
see to get his costs taxed as a long cause 
on the original side scale. 

Kania, J—This application is for the 
two reliefs asked for atthe end ofthe peti- 
tion. The relevant facts and sections of the 
Income Tax Act, the Govt. of India Act and 
tte Specific Relief Act have been summa- 
rised in the judgment of the learned Chief 
Justice. Asregards the two preliminary 
objections raised on behalf of the taxing 
authorities, I agree with the judgment just 
delivered and have nothing more to add. 
The principal question is about the inter- 
pretation of s. 64, Income Tax Act. A plain 
reading of the section shows that the same 
is imperative in terms. It also gives tothe 
assessee a Valuable right. He is entitled to 
tell the taxing authorities that he shall not 
be called upon to attend at different places 
and thus upset his business. Section 3, in 
terms defines Income-tax Authorities, deals 
with the appointment of various principal 
and subordinate officers and the distribution 
of work among them. That section has noe 
thing to do with the assessee directly and 
does not prescribe the powers of the officers 
as regards the assessees. There is thus no 
conflict between the two sections, The 
question is whether s. 64, is controlled by 
S. 5, so as to be read witha proviso that 
s. 64, is applicable, except to cases which 
are transferred tothe Commissioner, Oene 
tral, or the officers appointed by the Gom- 
missioner, Central, under him, In my 
opinion, 8. 64, is not so controlled. The two 
sections can stand together without en- 
croaching on each other and that natural 
construction should be adopted. 

The words of s. 64, Income Tax Act, 
clearly provide that the assessee shall be 
assessed by the Income-tax Officer of. the 
area in which his place of business or resi- 
dence is situate. On a perusal of s. 5, itis 
clear that the term “area” has different 
meanings as used in the different sub-sec- 
tions of s. 5, itself. Weare not concerned 
here with a case where there is no officer 
. who will answer the description mentioned 
in B. 64, nor am I prepared to define what 
the term ‘area’ as used in s. 64, exactly 
means or excludes. Proceeding on the foot- 
ing that in the present case an Income- 
tax Officer ofthe areain which the appli- 
cant’s place of business is situate exists 
and existed before April 1, 1939, the ques 


tion is whether the officer appointed by. 
Mr. Bird, and described as Income-tax. 


Officer, Oentral, s. IL, in this particular 
case has jurisdiction to.assess the asses- 
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sees. Itismaterial'in this connection to 
bear in mind thatin the notification issued 
by the taxing authorities under the Amend: 
ed Income Tax Act of 1939, calling u 
all persons liable to pay incomestax to 8 
their returns (a copy of which notific 
is anaexed to Ex, D to the affidavit in rep 
the appropriate officer, who has jurisdiction 
in respect of O Ward, s. IL has been 
with hig name and office address clearly 
mentioned. If that officer is expressly 
specified in the notification, it appears clear 
that he is the man who complies with the 
qualifications found in s. 64 and he is the 
man to deal with the assessment: of the 
applicant. The subsequent order .of fhe 
Commissioner, Central, stating that .the 
officers appointed to ss, I to VI, Cene 
tral, shall perform their functions only, in 
respect of the whole area consisting ofthe 
Bombay Presidency, Sind and Baluchistan, 
does not meet the situation. In my opinion, 
that notification or order does not make, 
under the circumstances of this case, the 
officers appointed to ss, I to VI, 
Oentral, answer the description of the offi= 
cer mentioned in s. 64, Income Tax Act. 
As I have stated, I donot anticipate and 
donot propose to state what would be the 
proper position if by another notification 
jurisdiction is given to particular persont;. 
in respect of defined areas. It issufficient’ 
to decide this application to hold that the 
Income-tax Officer, Central, s, II viz. 
Mr, Shah, does not meet with the descrip- 
tion of the officer required by s. 64, to assess. 
the assessee. I therefore agree with the 
order stated in the judgment of the learned 
Chief Justice, . 







Be Application allowed. 


ALLAHABAD HIGH COURT 
Full Bench 
Execution First Appeal No, 73 of 1939 
April 8, 1940 
Taom, O J., ALLSOP anD Ganca Nata, JJ. 
Lala HAR NARAIN LAL BAHAL— 
DECREE: HOLDER—APPELLANT 
versus 
MATHURA PRASAD—JUDGMENT-DEBTOR — 
OssEOTOR — RESPONDENT 
U.P, Temporary Postponement of Execution of 
Decrees Act (X of 1537), s. 3—Order staying: 
execution under 8. 3, if appealable—S. 3, applicability 
of, to decree for costs—Civil Procedure Code (Act V 
of. 1908), s. 47—Orders passed under s, 47, when 
appealable. < : 
Lhe’ provisions of s. 3, U. -P. Temporary Postpone- 
ment of Execution of Decrees-Act are mandatory 
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and once the Court has passed an order staying 
the execution ofa decree in virtue of the provisions 
of 3,the decree-holder has no right to apply to 
“the Oourt for, the execution of his decree, There 
efore is a conclusive determination of a question 
ncOmg between the parties which relates to the 
assertion, discharge or satisfaction of a decree. 
193° order therefore is appealable under s. 47, 
. «vil P. O, [p. 851, ool. 1.] 
Y Section 3, U; P. Temporary ` Postponement of 
Hixecution of Decrees Act, applies to a decree for 
costs. Where the plaintiff, judgment-debtor, comes 
into Court with a false claim against the decree- 
holder and his claim is dismissed he incurs a 
liability to indemnify the defendant in respect of 
the costs of the defendantin the litigation. In 
passing the decree for costs the Court does not 
create the liability. The decree passed for costs 
therefore is one passed on the basis of a liability 
Wit, in the meaning of s.3, [ibid,] 

*ere an order passed by the executing Court 
has the effect qf finally determining as between the 
parties an issue which relatesto the execution, 
discarge or satisfaction of a decree then such an 
order is appealable under s, 47, Civil P. O. Whether 
any particular order is or is not appealable is a 
question which must be determined upon a 
consideration of the particular facts and circum- 
stances of the case in which the order is passed, 
112 Ind, Cas, 620 (2), Bihari Lal Ram Charan v. 
(aa) Pershad (3), 83 Ind. Oas. 1035 (4), referred to. 
¿bid 


Ex. F, A. from the decision of the Addi- 
tional Oivil Judge, Benares, dated October 
29, 1938. 

Order of Reference, 


, Ganga Nath, J.—This is an appeal by 
a decree-holder against an order of execu: 
tion Court staying execution of a decree 
ander the Temporary Postponement of 
Execution of Decrees Act (X of 1937). The 
decree is for costs. Two questions arise in 
this case; ‘1) Whether a decree for costs 
i8 one to which the Act, applies, and (2) 
whether'an appeal lies from such an order. 
As regards the first point, it has been 
aeld by a learned single Judge in Ram 
Narain v, Ashagri Begum, Ex. E. A. No. 217 
Í 1939 decided on January 8, 1940 that the 
Act does not apply toa decree for costs. It 
was observed there: 

“He (learned Counsel) suggests that a decree for 
sosts is a decree for money. In so far as that goes 


he liability to pay costs was not incurred before the 
{ct came into force.” 


As regard the second point, there are 
onflicting decisions. In Shib Charan Das v. 
3rij Mohan Singh (1) it has been held by a 
earned single Judge that an appeal lies. 
Chere it was observed : 

“Learned Counsel has referred me to the case in 
langat Rai v.Babu Ram (2), in which it was held 
bat an order for stay did not amount to a decree. I 
an quite see that ordinarily an order for stay does 


(1) A I R 1940 All 322; 189 Ind, Oas. 559; (1940) A 
1 J 259; 1940 R D 174; 13 R A 104; 1940 '0 L R 487. 


P R 1929 All 85; 112 Ind. Oas. 620; 26 A L 
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not amount to a decree because no question between 
the parties is determined, that is, there is no deter- 
mination of the right of one party or the other. The 
Oourt is merely exercising its discretion. In the case 
before me, however, the judgment-debtor claimed as 
of right that the decree could not be executed and 
the decree-holder claimed that it could be. There 
was therefore a distinct question of the rights and 
liabilities of the parties in respect of the execution 
of the decree and Ihave no doubt that an appeal lay 
from the order passed.” 

This decision was approved of by a 
Bench of two Judges in Narottam Das vy, 
Balu Ram Bhagwati Prasad, Civil Revn, 
No. 271 of 1938, decided on December 20 
1939. There it was observed : 

“We are informed by learned Oounsel appearing 
for the applicant that it has been held by Allsop, J., 
on Decamber 13, 1939, Skib Charan Das v, Brij Mohan 
Stngh (1), an order on an application of this nature 
comes within the purview of s. 47, Civil P. O., and 
that an appeal lies against such an order, It seems to 
us that the view taken by our learned brother in the 
case just mentioned is correct.” 

In a subsequent case Kalicharan v. 
Khunnt Lal, Ex. F.’A. No. 349 of 1938 
decided on January 12, 1940, ths same 
Bench has taken a different view. It was 
observed there : 

“Reliance is placed on the decision in Behari Lal 
Ram Charan v. Badri Pershad (3). In our opinion the 
preliminary objection is well founded. It has been 
argued by the learned Counsel for the appellant that 
the orders granting or refusing stay of execution 
which are dealt with by the ruling relied upon by 
the respondentand the rulings mentioned in the judg- 
ment of that case deal only with cases in which the 
Court had passed an order inthe exercise of its dis- 
cretion whereas the present case is concerned with a 
atatutory right to obtain a stay, and it is contended 
thatthe ruling is therefore not applicable. In our 
opinion an order granting or refusing a stay remains 
an order granting or refusing a stay, irrespective of 
the ground on which the application for stay was 
based, Where the judgment-debtor bases his appli- 
cation forstay on a statute, or on some other ground, 
the order passed will still remain an order which does 
not amount to the determination of such questions 
which have been held to be within s. 47 of the Oode. 
We hold therefore that no appeal lies against the 
order complained of." f M 

As there is a conflict of opinion on the 
second point, it is desirable that this point 
as well as the other point, which is of 
general importance and arisesin most of 
the cases, may be conclusively decided. 
Let this case be laid before the Hon'ble 
Chief Justice for its decision by such Bench 
as he may think proper. 

Mr. V. D. Bhargava, for the Appellant, 

Mr. M. N. Agarwala, for the Res- 
pondent. 


Judgment of the Full Bench 


Thom, C. J.—This is a decree-holder's 
appeal arising out of execution proceedings, 
The respondent filed a suit against the ap- 


(3) (1931) A LJ 895; AIR 1931AN 129 (2), 
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pellant claiming the cancellation of a cer- 
tain sale deed. The suit was dismissed 
and the appellant obtained a decree for 
costs, He sought to put this decree into 
execution. The respondent, the judgment- 
debtor, thereupon applied for a stay of the 
execution proceedings under s. 3, Tem- 
porary Postponement of Execution of De- 
crees Act, Act X of 1937. The relevant 
portion of s. 3 is as follows: 

“3 (1). All proceedings in execution of any decree 
for money. .... passed by a Oivil Oourt on the basis 
of a liability incurred before the passing of this Act, 
in which the judgment-debtor or any one of the judg- 
ment-debtors is, at the date of the passing of this 
Act, an agriculturist shall be stayed during the 
period this Act shall remain in force, if such 
judgment-debtor does not pay more than Rs. 250 
as land revenue or rept, or more than Rs, 30 as local 
rate forrevenue free land or if, the total of revenue 
rent and ten times the local rate payable by him or 
any two of them does not exceed Rs. 250.” 


The respondent’s application was allowed 
and the learned Civil Judge in the execu- 
tion Court stayed the execution of the 
decree for ccsts on October 29, 1938. The 
decree-holder appeals and contends thai 
the provisions of s. 3, Temporary Postpone- 
ment of Execution of Decrees Act, do not 
cover the case of a decree for costs, The 
respondent has taken a preliminary objec- 
tion that no appeal lies. We shall deal 
with this objection first. It was contended 
that the order of the stay passed by the 
execution Court was not a decree under 
s. 47, Civil P. C., and that therefore no 
appeal lay against the order, In support 
of this contention learned Counsel relied 
upon the decisions in Husain Bhai vy, 
Beltu Shah Gilam (4), Mangat Rai v. Babu 
Ram (2, and Behari Lal Ram Charan v, 
Badii Pershad (3). In Hussain Bhai v. 
Beltu Shah Gilam (4), the facts were that 
the execution Ccurt passed an order staying 
the execution of a decree for a period 


of roughly ten weeks cn payment of 
Rs. 5,000 by the judgment-debtor, The 
Bench before whom the order was 


challenged in appeal held that no ap- 
peal lay in respect that there had been no 
conclusive determination of the rights of 
parties in a controversy relating to the 
execution of a decree. In Mangat Rai v. 
Babu Ram (2) Sulaiman, A. O. J. and 
Banerji, J., held that an order of the 
executing Court rejecting an application for 
stay of sale dces not amount to a final 
judicial decision and is therefore not 
appealable. In the course of their judg- 
mentit is observed in reference to the order 


.(4) 22 A Li J 706383 Ind. Cas, 1035; AI R 1924 All. 
808; 46.4 733, 
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under appeal: 

“It did not involve any « question relating to the 
execution of the decree which would amount to 
an adjudication conclusively determinjng the rights 
of the parties’ with regard to any of the matters 
in controversy. Section 47 hasto be read with 
s, 2, Civil P.O., and reading the two. seations 
together itis obvious that every order passed by 
an execution Ccurt is not necessarily appealable. 
It igonly appealable when it determines the rights 
of the parties with regard to any matter in con- 
troversy. A refusal to postpone a sale did not. 
determine the rights of the parties within the 
meaning ofthat section.” 


In Bihari Lal Ram Gharan v. Badri 
Pershad (3) a Bench of this Ocurt held that 
there the execution Court ordered that 
recourse must be had to the property 
in the hands of certain defendants in ge 
first instance, andif the decree-holder Was 
unable to realise his decree nfoney from 
such property, then he was to be entitled 
to proceed against the property of other 
defendants, that as the order amounted to 
a temporary stay of execution against the 
latter defendants and merely decided the 
mode in which the execution was to proceed, 
there was no conclusive determination of 
the decree holder's right to proceed against 
them, and therefore the order was nota 
decree as defined in s. 2 (2) and was not 
appealable. In the course of his judgment 
King, J. observes : i 

“An order to be appealable must be an ordé, 
which finally or conclusively determines a question 


at issue between the parties relating tothe execu- 
tion of a decree,” 


These decisions it will be observed are 
no authority for the proposition that all 
orders staying the execution of decrees 
under s. 47, Civil P. O, are not decrees 
and not appealable. The testto be applied 
in determining whether an order is appeal- 
able or not may be stated thus: does the 
order conclusively determine the rights and 
liabilities of parties in a controversy which 
has arisen between them and which relates 
to the execution, discharge or satisfaction 
of a decree? Now inthe present instance 
there was a controversy between the par- 
ties as tothe judgment-debtor’s right tc 
have the execution of the decree postponed 
during the operation of the Temporary 
Postponement of Execution of Decrees Act. 
That Act conferred upon judgment-debtors 
who were agriculturists a very valuable 
right. The right conferred by s.3 was one 
which was indispute between the parties 
in the execution Court. The order of the 
Court proceeded upon a determination o 
that question. The Court conclusively anc 
finally decided that the judgment-debto 
was an agriculturist and entitled to th 
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benefits of s. 3 ofthe Act. Once the judg- 
ment-debtor had established that he was 
an agriculturist then he was of right entitl- 
èd to stay otf the. execution of the decree 
against him. The Court had no discretion 
in the matter. 

The provisions of 6.3 are mandatory and 
once the Court has passed an order staying 
the execution of a decree in virtue of the 
Provisions of s. 3 the decree-holder has no 


right to apply tothe Court for the execu.. 


tion of his decree. There therefore was in 
the present instance a conclusive determi- 
nation of a question arising between the 
parties*and which related to the execution, 
discharge or satisfaction of a decree. The 
order therefore in our judgment was ape 


pealable. Whis decision does not imply. 


that every order passed by the execution 


Court staying the execution of a decree is ~ 


appealable. Innumerable orders including 
orders of stay and relating to the execution, 
discharge or satisfaction of decrees are 
passed by execution Courts under s. 47, 
Civil P. ©. A large proportion of these 
Orders are unappealable. But if an order 
has the effect of finally determining as 
between the parties an issue which relates 
tothe execution, discharge or satisfaction 
of a decree then such an order isin our 
judgment appealable under s, 47. Whether 
any particular order is oris not appealable 
isa question which must be determined 
upon a consideration of the particular facts 
and circumstances of the case in which the 
order is passed. 

The appellant contended as already 
observed that s. 3, Temporary Postpone- 
ment of Execution of Decrees Act, does not 
apply to a decree fcr costs. It was urged 
that s. 3 applied only to decress for money 
passed by a Civil Court on the basis of a 
liability incurred before the passing of the 
Act and that adecree for costs was nota 
‘decree on the basis of such liability. There 
is no force in this argument. The decree 
for costs was passed precisely because there 
was a liability. The plaintiff, judgment- 


«debtor, came into Court with a false claim. 


against the decree-holder. His claim was 
‘dismissed and he had incurred a liability to 
indemnify the defendant in respect of the 
costs of the defendant in the litigation. In 
Wassing the decree for costs the Court did 
mot, as was contended for the judgmente 
Jebtor, create the liability. The decree was 
wassed because there was the liability to 
Way the successful defendant in the suit his 
sosts. The decree for costs was passed 
defore the Temporary Postponement of 


KHAN GUL KHAN y. KARAM NISSAN (LAH.) 


$51 


Execution of Decrees Act came into force, 
It was passed upon a liability which had 
been incurred before the passing of the Act 
The judgment-debtor therefore was clearly 
entitled to have the decree stayed under the 
provisions of the Act. In the result the 
appeal is dismissed with costs. 


S. Appeal dismissed, 


LAHORE HIGH COURT 
‘Second Appesl No, 1245 of 1938 
November 27, 1939 
BHIDE, J. 
KHAN GUL KHAN—PtatntisF— 
APPELLANT 
versus 
Mst. KARAM NISHAN AND otazRrs— 

DEFEN DANT3— RESPONDENTS 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration by female that alienation by widow of 
lust male-holder did not affect her reverstonary 
right—Inference that decree-holder must be next 
person entitled to succeed widow—Civil Procedure 
Code (Act V of 1908), s. 11—Declaratory decree ob- 
tained by reversioner—Presumption that he had 
locus standi—Decision if operates as res judicata 
on point of locus standi—Custom—" General custom” 
if exists—Custom (Punjab)~—Parties Muhkammadans 
—Absence of custom—Law applicable—Muhkamma- 
dan Law—Successton—Heaclusion of murderer and his 
descendants—Conviction for murder proved by plaint- 
iff—Burden shifts on defendant—Murder, if must 
be proved by evidence independent of conviction— 
Rule of exclusion, applicability—Motive for murder, 
whether material. 

No general rule as regards the circumstances in 
which a female can maintain a declaratory suit 
challenging an alienation by another female could 
be laid down. Hence where a female has obtainad 
a declaratory decree against the widow of the last 
male-holder to the effect that the sale by the widow 
did not affect plaintiff's reversionary rights, no 
inference can be drawn from this that the decree- 
holder female must necessarily be the next person 
entitled to succeed after the widow. 3L Ind. Cas* 
794 (6), relied on, 74 Ind. Cas, 639 (1), Magsudul- 
nissa V, Kaniz Zohra (2), 95 Ind. Cas. 413 (3), 100 
Ind. Gas, 101: (4) and 141 Ind. Oas. 270 (5), distin- 
guished. [p. 853, cols. 1 & 2.] 

Where a person has obtained a declaratory decree 
against the widow of the last male-holder, that the 
alienation made by her did not affect his rever- 
Sionary rights, he must be deemed to have been held 
to be a suliiciently proximate heir in order to main- 
tain ths declaratory suit. It is obvious that he 
could not have any locus standi to Maintain that suit 
except for the protection of his own interest in the 
property indispute and he could have no such in- 
terest unless he was in the line of heirs, The ques- 
tion of the locus standi of such person must, there- 
fore, havé been either admitted or decided in her 
favour. Even if the defendant to such suit did not 
raise any plea ia this respect, the question must be 
held to hava been decided against him by implica- 
tion and the matter would be rea judicata by 
virtue of Expl. IV tos. 11, Oivil P.O, [p. 853, col, 
2; p. 854, col, 1.,] e 
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There is no such thing as “ general custom” 
and the point at issue in each case must be decided 
in accordance with the custom applicable to the 
parties—if any such custom is proved. 161 Ind. 
Cas. 245 (7), 161 Ind. Oas. 692 (8) and 168 Ind. Oas. 
379 (9), relied on. [p. 854, col. 1.] 

When parties to the suit are Muhammadans, 
when no rule of custom is proved on 2 particular 
point, the Muhammadan Law, must be applied as 
far as that point is concerned. Dayaram v. Bokel 
Singh (10) and 43 Ind. Oas. 306 (12), followed.. (p. 
854, col. 2.) 


Where the plaintii who is a Muhammadan seeks 
to exclude the defendant from inheritance on the 
ground that the defendant is claiming through a 
murderer and proves & conviction and sentence 
passed on the defendant’s ancestor, it is sufficient 
to shift the burden of proof on the defendant as 
the plaintif cannot be expected to provethe murder 
independently, after the lapse of many years. If 
such independent proof is held to be indispensable 
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the rule of public policy’ which excludes a murderer 
and his descendants from, succession would be 
rendered nugatory at least in cases where the ques- 


tion arises a long time after the murder, 68 Ind. 
Cas. 769 (13), referred to. [p. 855, col. 14 : 
The ə of exclusion of murderer from inherit- 


ance under Muhammadan Law applies tothe mur- 
derer as well as his descendants. In orderto attract 
the rule of public policy which excludesa murderer 
and his descendants from succession, it is not neces- 
sary that the murder should have heen committed 
with the object of getting the murdered men’s 
property. It applies even where other estates in- 

-tervene as e. g., the widow’s estate. 82 Ind. Oas. 
966 (14), relied on. 


‘Mr. Barkat Ali, for the Appellant. 
Mr. Achhru Ram, for the Respondents. 


Judgment.—The pedigree-tab:e of the 
parties concerned in this case is as follows, 





QAIM PN $ 
| a | 
Shan Ali Akbar Nur 
| (died childless). 
ar Haidar 
i | | | | I 
Mat, Fatima. Mohd. Zaman Mat. Bultan Amir Ali Ahmad Ditta Ms. Fateh 
Fateh Bibi Begum married to l Bibi 
(lst wife) . | Mat. Fatima, Mst. Sahib Lal= married to 
=Mir Nishan Khan Gul daughter of Nishan. Met.Karam Mohd. 
(2nd wife), (plff.) Gauhar, Nishan Zaman. 
died (deft.) 
childless. 


The present suit was instituted by Khan 
Gul for pcssession of 325 kanals 14 marlas 
of land of which the last male holder was 
Muhammad Zaman. Muhammad Zaman 
was murdered some time in 1891. His 
widow Mst. Fateh Bibi, who succeeded to 
a life interest in his property scld the land 
in dispute to Lal son of Ditta, who was a 
collateral of Muhammad Zamsen in the 
fourth degree, on September £9, 1915. Mst. 
Sultan Begam, sister of Muhammad Zaman, 
instituted a suit thereafter for a declara- 
tion that the sale by Mst. Fatima Bibi 
was without necessity and consideration and 
will not affect her reversionary rights and 
succeeded in obtaining a declaration to 
that efect in the year 1916. Mst. Fateh 
. Bibi died in 1986 and hereafter Khan 
Gui, Mst. Sultan Bibi’s son, sued for pose 
session of the land in dispute on tke 
basis of the decree obtained by Mst, Sultan 
Begum. The suit was resisted mainly on 
tke grounds that (i) the plaintiff was not 
an heir cf Muhammad Zaman at all under 
the Customary Law and (ii) that he was in 
any case not entitled to succeed in prefe- 
yence to the heirs in tke line of Ditta, 
collateral of Muhammad Zaman, who are 
still in existence. | On the other hand, it 


was contended on behalf of the plaintiff that 
his right to sueceed to the property on the 
death of Mst. Fateh Bibi, follows from the 
decres obtained by Mst. Suitan Bibi, as 
she could not have obtained the decree 
unless she was held to be the next heir 
entitled to succeed on the death of Met. 
Fateh Bibi, and that he was also entitled 
to succeed according tolaw and custom, in 
preference to the defendants. The plaint- 
iff further claimed that Ditta bad murdered 
Muhammad Zaman and hence his descen- 
dants were not entitled to inherit big prop- 
erty. The trial Court decreed the suit, 
but on appeal, the learned District Judge 
has dismissed it holding that plaintiff had 
not proved that he had a right to succeed to 
the property in preference to Ditta’s lines. 
or that Ditta’s descendants were disquailifi- 
ed owing to the alleged murder of Muham“ 
mad Zaman by Ditta, From this decisions 
plaintiff has preferred this second appeal. 
The first contention put forward by the 
learned Counsel for the appellant was that 
in view of the declaratory decree obtainedll 
by her, Mst. Sultan Bibi, plaintiff’s mother 
must be presumed to have been held tc 
be the next heir entitled to succeed to the 
property of Muhammad Zaman after the 
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death of his widow and the matter should 
be taken as res judicata. In support of this 
contention reliance was placed on Diyal 
‘Kuar v. Mehtab Kaur, 74 Ind. Cas. 633 (1), 
Magsudulnissa v. Kaniz Zohra (2) Dalipa 
_v. Dallu (3), Imam Din v. Khamandt (4) 
and Fateh Alam v. Gulam Surwar (5). 


I have carefully considered these rulings, 


but I do not think these rulings establish 
the proposition contended for by the learned 
Counsel for the appellants. It is true that 
the words ‘immediate heir’ or ‘next heir’ 
are used in some of the rulings with refe- 
rence to the status of a female plaintiff 
claiming a declaratory decree of this kind 
but these rulings do not contain any 
discussion of the question whether a female 
heir, who ie a prospective heir but not an 
Immediate heir of the alienor would or 
would not be entitled to maintain a declara- 
tory suit of this character. In Fateh Alam 
v. Gulam Sarwar (5) e.g., the expression 
‘immediate heir’ is used and reliance was 
placed on Magqsudulnissa v. Kaniz Zohra (2), 
which was perhaps the first ruling in which 
an attempt was made to lay down a general 
rule as to the circumstances in which a 
female could challenge an alienation of 
property by another heir. But the rule 
was merely ‘postulated’ and in the partie 
cular case, the fact the plaintiff ‘might’ 
succeed in the absence of a!l heirs was 
considered sufficient to give them locus 
standi to sue (see p. 516 of the report). This 
ruling does not thus show that it was held 
that the plaintiff in such cases must neces. 
sarily be the next person entitled to succe- 
ed. Of course,a Court may in its discre- 
tion refuse to grant a declaration if the 
plaintiff’s chances of succession are remote; 
but that is a different matter. There are, 
on the other hand cases, where the nearer 
heir is, for some reason or other (e. g. 
minority etc.) unable to sue and a remoter 
heir is, in such cases allowed to sue (cf. 
paia. 67 of Rattigan’s Customary Law). 

In Partapi v. Hazara Singh (6) a Fall 
Bench ruling (sic), it was held that no 
general rule as regards the circumstances 
in which a female can maintain a declara- 
tory sult challenging an alienation by ane 


(1) 74 Ind. Oas. 639; AIR1921 Lah. 168; 3L LJ 
458. 


(2) 135 P R 1908. 
i (3) 4 L L J336; 95 Ind. Oas. 413; A I R1921 Lah. 
6 


(4) A IR 1927 Lah, 366; 100 Ind. Oas, 1014. 

(5) 34 PL R 137; 141 Ind, Oas. 270; Ind. Rul, 
(1933) Lah. 98 (2); A I R 1933 Lah. 182 (2). 

(6) 17 P W R 1916; 31 Ind. Cas. 794; A IR 1915 
Lah, 333; 33 P R 1916. 


KHAN GUL KAAN V. KARAM NISHAN (LAH.) 


853 


other female could be laid down. Unfore 
tunately, the record of the declaratory suit 
instituted by Mst. Sultan Bibi was burat 
and there is nothing to show what view 
was taken by the Oourts as regards the 
locus standi of Mst. Sultan Bibi to maintain 
the declaratory suit. The only evidence 
now available as regards the decree is a 
copy of the judgment of the Appellate 
Court, which was rewritten by the District 
Judge, on such materials as he was able 
to obtain for the purpose after the destruc- 
tion of the record, It has been urged that 
this copy of the judgment is not admissible 
at all, as the learned District Judge wrote 
the judgment on the basis of the materials 
supplied by the plaintiff’s Oounsel and his 
own recollection without issuing any notice 
to the opposite side. The point whether 
the reconstructed judgment can properly 
be treated and admitted as secondary 
evidence is not perhaps free from doubt, 
but, even taking the copy of the recone 
structed judgment as it is, it throws no 
light on the point now under discussion as 
the judgment does not give the pleadings or 
the issues, hut merely states that the plainte 
iff's suit was decreed. Itis also not known 
which of the collaterals of Muhammad 
Zaman were alive at the time. The point 
whether the plaintiff's locus standi was chals 
lenged in the suit instituted by Mst. Sultan 
Bibi and if so on what grounds she was 
held to have a locus standi to sue cannot 
therefore be ascertained. It is possible that 
Mst. Sultan Bibi may have been considered 
to be entitled to sue because Lal may have 
been issueless at the time and she may 
have been considered a sufficiently proxi- 
mate heir and as such entitled to sue fora 
declaration. I am therefore not prepared to 
bold asa matter of law on the materials 
before me that Mst. Sultan Bibi must have 
been held to be entitled to sacceed imme- 
diately on the death of Mst. Fateh Bibi 
and treat the matter as res judicata. It 
seems however clear that Mst. Sultan Bibi 
must have been at least held to be a suff- 
ciently proximate heir in order to mains, 
tain the declaratory suit referred to above, 
It is obvious that she could not have any 
locus standi to maintain that suit except 
for the protection of her own interest in 
the property in dispute (cf.s8, 42, Specific 
Relief. Act) and she could have no such _ 
interest unless she wasin the line of heirs. . 
The question of the locus standi of Mst. 
Sultan Bibi must therefore have been either 
admitted or decided in her favour. Even 
if the defendant to the previous suit did 
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not raise any plea in this respect, the 


question must be held to have been de- -/ 


cided against him by implication and the 
matter would be res judicata by virtue of 
Expln. IV tos. 1ł, Civil P. O. I according- 
ly hold that Mst. Sultan Bibi must have been 
found to be an heirin the previous suit 
and to that extent the matter is res judicata 
as between the parties. 

. The next point for consideration is whe- 
ther the plaintiff can succeed independently 
of tke decision in the previous declaratory 
suit. The plaintif is a son of Mst. Sultan 
Bibi, 2. e., sister's son of the last male 
holder Muhammad Zaman and what be has 
to prove is that he has a right to succeed 
to Muhammad Zaman’s property in prefer- 
ence tothe defendant, The defendant is 
Mst, Karam Nishan, widow of Lal who was 
a collateral of Muhammad Zaman in the 
fourth degree (vide pedigree table given at 
the commencement of this judgment: 
p. 852.) The parties are admittedly gov- 
erned by custom generally, and the ques- 
tion for decisicn is whether any custom on 
the point at issue has been proved. It is 
not disputed that the property of Muham- 
mad Zaman was non-ancesttal. It was 
also admitted before me by the learned 
Counsel for the parties that Question No. 27 
in the customary law of the District which 
relates to the right of succession of sisters 
and their sons must be taken to refer to 
ancestral property only. There is no specie 
fic rule given in the customary law asre- 
gards succession to non-ancestral property 
in the case of sisters and their sons, The 
oral evidence produced by the parties was 
of little value and was rightly rejected by 
the learned District Judge. The result is 
that no rule of custom on the point at 
issue has been proved by the evidence on 
the record. 


It was urged that according to general 
custom sisters do not succeed in the pre- 
sence of collaterals and that the plaintiff’s 
own case was tbat he could succeed only if 
Ditta’e line were excluded owing to Ditta 
being a murderer of Muhammad Zaman. 
As regards “general custom,” there is now 
ample authority in support of the proposi- 
tion that there is no such thing as “general 
custom” and the point at issue in each 
case must be decided in accordance with 
the custom applicable to the parties—if 
. any such custom is proved (cf. Samon v. 
Shahu (7), Keshar Singh v, Achhar Singh 


(7) 17 L 10; 161 Ind, Gas, 245; A I R 1935 Lah. 
93; 38 P L R198; 8 R L 704. 
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(8) and Kartar Singh v Banto (9), at p. 300). 
In the present instance, no such rule has 
been proved as stated above. In the cire 
cumstances, the point in dispute must be: 
decided according to personal law so far 
as that point is concerned (cf. s. 5, Punjab 
Laws Act; and Dayaram v. Sohel Singh 
(10) and Vaishno Ditti v. Rameshri (11)). 

The contention of the learned Oounsel 
for the repondents that the plaintiff’s own 
case was that he could succeed only if 
Ditta’s line were excluded on account of 
Ditta beinga murderer do’s not appear to 
be correct. In paras. 5 and 6 of the plaint 
it was claimed—without reference .to the 
exclusion of Ditta’s line on account of his’ 
being a murderer—that according to law 
and custom the plaintiff was gntitled to 
succeed. The issue framed on the point 
(Issue No. 3) was also a general one viz., 
is the plaintiff next heir after the death 
of Mst. Fateh Bibi? A note was added 
after issues that 

“the question whether the plaintiff is the next 
heir even in the presence of the descendants of 
Ditta and whether Ditta, owing to his having 
murdered Muhammad Zaman excluded his descend- 
ants from inheriting the property of Muhammad 
Zaman are involved in Issue No. 3. Moreover the 
question of occurrence of murder is also involved 
therein.” 

It will thus appear that the question 
wether the plaintiff was entitled to suce 
ceed in the presence of the descendants of 
Ditta was also in issue between the parties, 
independently of the question-of exclu- 
sion of Ditta’s line, owing tohis being a 
murderer. The parties being Muhamma- 
dans, when no rule of custom is proved on 
a particular point, the Muhammadan Law, 
must be applied as far as that point is cone 
cerned according tothe Full Bench deci- 
sion in Dayaram v. Sohel Singh (10), 
(which has been approved by tkeir Lorde 
ships of the Privy Oouncil in Abdul 
Hussein Khan v. Bibi Sona Dero (12). It was 
admitted before me by the learned Coun- 
sel for the respondents that according to 
Muhammadan Law, plaintiff as a sister’s 
son, would rank asa preferential heir as 

(8) 17 L 101; 161 Ind. Oas. 692; A I R 1936 Lah 
68; 38 P L R502: 8 R L 791. 

(9) 17 L 296 (300); 168 Ind. Cas. 379; A I R1936 
Lah. 804; 38 PL R 300;9 R L617; 

9 110 P R1906; 31P L R 1907; 59 P W R 1907 


(11) 10 L 86; 113 Ind. Oas. 1; A I R1928 P O 
294; 55 I A407; 299P L R 654,55 M L J746;28 L 
W 908;490 LJ 38 (1929) M W N5 (PO). 

(12) 45 O 450; 43 Ind. Oas. 306; A IR 1917 PO 
1841; 45 IA 10; 128 L R104; 16 AL J17;4P L 
W 27; 34 ML J 48: 22 O WN 353; 23 M LT 117; 
27 O LJ240; IPL R 1918 20 Bom LR 528 
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compared with Msi. Karam Nishan, who is 
a widow of Lal,a fourth degree coilate- 
ral. Plaintiff appears to fall under the 
category of “distant kindred" of the third 
class andthe defendant, Karam Nishan, 
does not appear to have any preferential 
rigħt over him according to Muhammadan 
Law (cf, Mulle’s Muhammadan Law, 
Edn. 12, pp. 65-66). 

‘On the above finding it Seems unnecss- 
sary to go into the question whether Ditta 
has been proved inthis case to have mur- 
dered Muhammad Zaman and if so, whe- 
ther that fact would be gsufficisnt to ex- 
clude Ditta’s descendants from succession, 
However I may deal with it very briefly. 
The fact that Ditta was convicted of the 
murder of Muhammad Zaman and sen- 
tenced tod transportation is not disputed, 
but itis urged that the conviction is not 
relevant in this case and the fact that Ditta 
murdered Muhammad Zaman should have 
been independently proved. Reliance is 
placed on Har Bhagwan v. Hukam Singh 
{13). On behalf of the appellantit is urged 
that the conviction is relevant and should 
be considered to be sufficient in the circum: 
stances of the case toshift the burden of 
proof to the respondents, as the appellant 
couldnot be expected to prove the murder 
in this case independently after the lapse 
of some forty years. Iam inclined to think 
there is forcein this contention. Although 


the fact that Ditta was a murderer has to- 


be proved in the present case. I do not see 
why the fact that Ditta was publicly tried 
and found gulity of murder should not be 
- considered to be sufficient to shift the bur- 
den tothe opposite side in this case. It is 
indeed difficult to see how the appellant 
could be expected to prove the murder 
independently after the lapse of so many 
years and if such independent proof is held 
to be indispansable, the rule of public policy 
which excludes a murderer and his descen- 
dants from succession would be rendered 


nugatory at least in cases where the quese’ 


tion arises a long time after the murder as 
in this case, 

The learned District Judge has held that 
Ditta and his descendants could not be 
excluded from inheritance in this case, as 
. Ditta had not committed the murder with 
the object of getting the property of Mu- 
hammad Zaman. The learned Oounsel for 
the respondents however conceded that in 
order to attract the rule of public policy 
referred to above, it is not necessary that 


ge 3 L 242; 68 Ind. Cas, 769; A I R1923 Lah. 
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the murder should have been committed 
with the object of getting the murdered 
man’s property. He however contended that 
the rule of exclusion operates when there 
is any question of getting immediate bene- 
fit from the murder and that it will not 
apply where cther estates intervene as e. g. 
the widow’s estate held by Mst. Fateh Bibi, 
widow of Muhammad Zaman in this case. 
The learned Counsel for the respondent 
was however not able to cite any autho- 
rity in polnt to support his contention and 
I see no good reason why the rule of ex- 
clusion should not bs held to apply where 
alifeestate intervenes, According to the 
rule laid down by their Lordships of the 
Privy Council in Kenchava v. Girimallappa 
Channappa (14), the rule would seem to 
apply to the murdsrer as well as his 
descendants. [ am therefore of opinion, 
that the defendant in this case is not ene 
titled to inherit the property of Muhammad 
Zaman on this ground as well, On the 
above findings, I accept this appeal and 
restore the decree of the trial Court, In 
view of allthe circumstances however I 
leave the parties to bear their costs through- 
out. 

Note.—It was stated before me in the 
ecurse of arguments by Mr. Barkat Ali, 
Counsel for the appellant, that Mst. Karam 
Nishan, defendant, had died before the case 
was argued, but he withdrew that state- 
ment after further inquiries and stated that 
she was still living, 

8. Appeal accepted. 

(14) A I R 1924 PO 209; 82 Ind. Cas. 966; 48 B 
569; 51 I A 368( 26 Bom. L R779; 20 L W417; 47 
MLJ 401; (1994) M WN 719; 92 A L 7962; 40 O 


L J 447; 35 MLT 241; 299 OW N 291; 10WN 
505; 3 Pat, LR9; LR5A(P 0) 182 @ 0). 
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limitation — Held, neither admission in deed of 
assignment nor plaint in partition suit provided 
fresh pericd—Statement by morigagee relating to 
original mortgage made subsequent to its redemption, 
tf acknowledgment—Res judicata~—Suit prima facie 
time-barred— Plaintif not stating facia relied on 
to save bar but question raised oniy in appeal—Ap- 
pellate Court remanding case to give plaintiff op- 
portunity to prove acknowledgment — Appeal from 
such order, by defendant, dismissed— Defendant held 
not debarred from challenging order of remand in 
appeal from decree. 

A co-mortgager who redeems a mortgage is sub- 
rogated to the position of the mortgagee. A suit by 
other co-mortgagor for redemption is governed by 
Art. 148, Lim, Act, and the period of limitation com- 
mences from the time when the right to redeem 
accrued, that is to say, from the due date of the 
mortgage, and does not cease to run against the 
plaintifis merely because the other co-mortgagors 
redeem the mortgage. [p. 857, col. 2.] 

[Case-law discussed.] 

By reason of s. 19 (2) of the Lim. Act, an acknow- 
ledgment by one of several co-mortgagees is in- 
sufficient to provide a fresh period of limita- 
tion: 

Held, that the admission contained in the deed of 
assignment did not provide a fresh period of limita- 
tion from that date; nor did the plaintin the 
partition suit provides a fresh period. [p. 859, col. 2.) 

An acknowledgment, by its very nature must be an 
admission of some present liability of the person 
making it, corresponding toa present right insome 
one else [ibid] 

Hence, a statement made by a mortgagee relating 
to the original mortgage, subsequent to the redemp- 
tion of the mortgage by one of the co-mortgagore, 
cannot be regarded as an acknowledgment of any 
liability or right. 

The suit as originally framed was prima facie 
barred by limitation and yet the plaintiffs did not 
state the facts on which they relied to save the bar 
of limitation. It was only in an appeal from the 
original decree that the question was raised and the 
Appellate Court then remanded the case to afford the 
plaintiffs an opportunity of proving the acknowledg- 
ment. The defendants had appealed against the 
order of remand and their appeal was dismissed, It 
was contended that the defendants were not entitled 
to challenge the order of remand in the appeal from 
the decree: 

Held, thal the order of remand itself, however, was 
an order under s, 151 of the Civil. P. ©.,and was, 
therefore, not appealable. The rejection of their 
appeal, therefore, didnot debar the appellants i. e., 
the original defendants from raising the matter in the 
' appeal from the appellate decree. [p. 859, col, 2.) 


A. from a decision of the Subordinate 
Judge, ab Chapra, dated April 30, 1938. 


Messrs. B. P. Sinha and Barhamdeva 
Narayan, for the Appellants. 

Messrs. Nirsu Narain Sinha, Sambhu 
Barmeshwar Prasad and A. Sashi Sekhar 
Sinha, for tte Respondents. 


Agarwaia, J.—Thbis is an appeal by 
defendants first party. The predecessors 
in interest of defendants fourth party 
owned a fractional proprietary share in 
certain property.. In 1866 they executed a 
usufructuary mortgage of this share toa 
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Gopal Sahu and Ayodhya Prasad, now 
represented by defendants third party. The 
due date for repayment was May or June 
1870. In 1890 defendants fourth party 
transferred 18 pies in the property to defen- 
dants first party and 6 pies to the plaintiffs 
and defendants second party. The mort- 
gage was redeemed by defendants first 
party alone in 1205. The interest of defen- 
dants second party in the 6 pies share 
transferred to them and the plaintiffs by 
the defendants fourth party was conveyed 
by the defendants second party to the 
plaintiffs who thus became the owners of 
the 6 pies share in the equity of redemp- 
ticn. The original mortgsge was for 
Rs, 1,875. On September 5, 1930, the 
plaintiffs depcsited in Court a som of 
Rs. 447-8 to the credit of defendants 
first party in the present suit, which was 
instituted on September 4, 1933. The 
plaintiffs seek to redeem their 6 pies share 
of the mortgage by proportionate payment 
of the mortgage debt. The only question 
which arises for decision in this appeal is 
the question of limitation. It has not been 
contended that Art. 148 of the Lim. Act 
does not apply. The conflict between the 
parties is as to the date from which the 
limitation runs, Fora suit against a mort- 
gagor of immovable property to redeem 
the mortgage that article provides a period 
of 60 years from the date when the right to 
redeem accrues. The Oourt below held 
that the period in the present case runs 
frcm the date when the defendants first 
party redeemed the mortgage in 1£05. On 
behalf of the defendants-appellants it is. 
contended that the pericd runs from the 
due date of the mortgage, that is to say, 
May or June, 1570. If this contention be 
correct this suit is barred by limitation as it 
was instituted more than 60 years from 
that date.’ 


Before the amendment of the T. P. Act 
in 1929 there was a divergence of judicial 
opinion as to the status and rights of a 
co mortgagor who has redeemed the mort- 
gage. The view taken in the Bombay High 
Oourt and in some of the Calcutta cases 
was that the charge created by s. 95 (before 
its amendment in 1924) in favour of a 
cCo-mortgagor who has redeemed the mort- 
gage meant some thing less than the right 
of a mortgagee; that the period of limitation 
to enforce the charge was 12 years under 
Art, 132 of the Lim. Act and for a suit to 
redeem such charge was 12 years under 
Art. 144, it being treated as a suit to ree 
cover possession and the date of redemption 
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being treated as the starting point for 
limitation (see Vasudev Bhikaji v. Balaji 
Krishna (1). In Allahabad, on the other 
hand, a Fyll Bench in Ashfaq Ahmad v. 
Wazir Alt (2) held that a co-mortgagor 
who has redeemed a mortgage is subrogats 
ed to the position of the mortgagee and 
that a suit against him by the other morte 
gagors for redemption is governed by 
Art. 148 and time runs against the plainte 
iffs from the due date of the mortgage. In 
Sreematt Rajkumari Debt v. Mukundalal 
Bandopadhyayas 3), the position of a coe 
mortgagor who has redeemed the mortgage 
was held to be that of an assignee of the 
mortgage, that is to say, he stood in the 
position of the original mortgagee. Accord- 
ing tothis view also it follows that a suit 
against him for redemption by his co- 
mortgagor would be governed by Art, 148. 
In a litigation commenced before the 
amendment of 1929 the decision in this 
case was Challenged in Umar Ali v. Asmat 
Ali (4). The Full Bench held that the 
earlier case had been wrongly decided, 
But itis quite clear from tte judgment of 
the learned Chief Justice who delivered 
the judgment in the case that it was only 
in respect of the law as laid down in 
Calcutta before the amendment of the 
T. P. Act in 1929 that the Full Bench held 
that the earlier case had been wrongly 
decided for he said, 

“It may here be observed that s. 95 of the 
T. P. Act has, by Act XX of 1929, been amended 
in such a way that ss. 92 and 95, as they now 
stand, make it clear that the right of the co- 
mortgagor redeeming is the ‘same right as the 
mortgagee whose mortgage he redeems may have 
against the mortgagor.’ In effect, therefore, the 
decision in Rajkumart’s case (3) is now statute 
law. The present case, however, must be dealt 


with upon the Act as itstood prior to the amend- 
ment of 1929.” 


By the amendment of the T. P. Act 
in 1929, the Legislature has given statu- 
tory recognition to the view of the 
Allahabad Full Bench that a co-mort- 
gagor who redeems the mortgage is 
subrogated to the position of the mort- 
gagee. In this Oourt, in the case of Tika 
Sao v. Hari Lal (5), decided on April 12, 
1940, a Full Bench has taken the view 
that s. 92 merely gives statutory recogni» 


(1) 26 B 500; 4 Bom. È R 178. 

(2514 Al; AW N 1891, 211 (F B} 

(3) 25 O W N 283; 57 Ind. Cas. 868; A I R1921 
Cal. 166. 

(4) 58 O 1167; 130 Ind. Oas. 889; A I R 1931 Oal. 
aay i By. N 409; 53 O L J 154; Ind. Rul. (1931) Oal. 
4 ; 

(5) 189 Ind. Cas. 513; A I R 1940 Pat. 385; 21P LT 

£3; 13 R P 88; 6 BR 813 (F B). 


MUKH NARAIN SINGH v, RAMLOOHAN TIWARI (PAT.) 


857 


tion to the law as it stood before the 
amendment of 1929. 

It has been contended on behalf of the 
plaintifig-respondent that although a cos 
mortgagor wko redeems a mortgage is 
subrogated to the position of the mortgagee 
it does not follow thatthe period of limi- 
tation commences from the due date of 
the original mortgage. I have already 
pointed out that tke Full Bench of the 
Allahabad High Court held that the time 
ran from the due date of the original mort» 
gage, ‘This view his been followed in that 
Court since the amendment inAhmad Zaman 
Khan v. Baideo Das (6). I can see no reason 
why, in the case of c~mortgagors, one should 
have a longer period than the other ina 
suit to redeem the mortgage. That, howe 
ever, iS implicit in the contention advanced 
on behalf of the plaintiffs-respondent in this 
case. The only case in which the contrary 
view has been taken since the amendment 
of 1929 is the case of Jairam v. Bhilagi 
(7). That was a decision of a Single Judge 
who on a careful ccnsideration of the 
question agreed with the decision of the 
Allahabad Full Bench, but in the conclud- 
ing paragraph of his judgment held that 
the period of limitation was 12 years under 
Ait. 132. Thus his final conclusion does 
not appear to follow from the reasoning 
given in his judgment. Another decision 
of this Court may be referred to, namely, 
Sibanand Misra v. Jagmohan Lall (8. That 
was a decision of 1922. There a puisne 
mortgagee and not a co-mortgagor had ree 
deemed the prior mortgage. It was held 
that the rights of a puisne mortgagee are. 
to enforce the prior encumbrance or to be 
reimbursed the amount paid off and limi- 
tation for the exercise of the right to enforce 
the prior encumbrance begins to ran from 
the date on which the money dua under 
the prior encumbrance becomes due. Das, J., 
who delivered the judgment said, 

“It may be that the right to enforce the 
BECUFILY..,...-........arises on the date of the assign- 
Ment; but the limitation has already commenced 
to run and will not cease to operate just because 


the creditor has assigned the security to another, 
person.” 


Here also time had begun to run against 
all the mortgagors from the time when the 
right to redeem accrued, that is to say, 
from the due date of the mortgage, and 
did not cease to ron against the plaintiffs 

(6) AIR 1933 All, 228; 144 Ind. Cag. 152; Ind. Rlu. 
(1933) All. 394. 

(7) A I R 1930 Nag. 300; 127 Ind. Cas, 889;13 NL 
J 166; 27 N L R 152; Ind. Rul. (1930) Nag. 361. 


(3) 1 Pat. 780; 68 Ind. Oas. 707; 3 P LT 533; AI R 
1922 Pat. 499; (1922) Pat. 331. 
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merely because the other co-mortgagors 
redeemed the mortgage. l 
-It was next contended on behalf of the 
‘plaintiffs-respondent that even if time began 
to run against the plaintifs originally irom 


_ the due date of the mortgage of 1866, there’ 


was a fresh terminus a quo ata later date 
on account of certain acknowledgments. 
‘The facts relating to this are that the origi- 
nal morigagees assigned the mortgage in 
1873 to cne Manhgu inthe name of Ram- 
saran, Manhgu's son by his first wife. 
Subsequently there was @ partition between 
the sons of Manhgu’s two wives. 

The suit was instituted by the sons 
Of Manhgu’s second wife. The plaint in 
that suit referred to the mortgage of 1866, 
This was in 1911. In 1887 Dhyan Sahu 
son of Ram Saran, had executed a deed of 
assignment in favour of Bujhawan Ojha 
aod Ayodhya Ojha of his half share in the 
mortgage. The deed of assignment ads 
mitted the existence of the mortgage of 
1866. It is contended that the deed of 
assignment of 1887 and the plaint in the 
partition suit of 1911 contained an 
acknowledgment by all the persons interest- 
ed in the mortgage and that this constitutes 
an acknowldgment under s. 19 of the Lim. 
Act so as to provide a fresh starting point 


for the period of limitation. Section 19 
provides: 
“Where, before the expiration of the period 


prescribed for a suit or application in respect of 
any property or right, an acknowledgment of 
liability in respect of such property or right has 
been made in writing signed by the party against 
whom such property or right is claimed, or by 
some person through whom he derives title or 
liability, a fresh period of limitation shall be 
computed from the time when the acknowledgement 
was so signed.” 


Nothing in this section, however, renders 


one of several mortgagees chargeable by 
reason only of a written acknowledgment 
signed by any other or others of them 
{s. 21 (2).| For the respondents it is contend- 
ed that the deed of assignment of 1887 
and the plaint of.1911 constitute an acke 
nowledgment by all the mortgagees. 
_Reliance was placed on Majumdar 
Hiralal Ichhalal v, Desai Narsilal Chatur- 
bhujdas (9) and Motilal Jadav v. Samal 
Bechar (10). When tke facts of these 
cases are examined, however, they do not, 
in my view, support the respondents’ 
contention. The facts of the former case 

(9) 37 B 326; 18 Ind. Cas. 909; 17 O W N 573; 13 M 


LT 415; (1913) MW N 428; Il A LJ 4323; 170 L 
JA 15 Bom. L R 483; 25M LJ 101;40 IA 68 


De 
(10) 54B 625; 128 Ind. Cas. 417; 32 Bom. L R 1096; 
ATR 1930 Bom, 466; Ind. Rul. (1931) Bom, 33. 
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were that a certain. desaigiri dastur grant 
was the subject-mater of a usufructuary 
mortgage in the district of Broach. When that 
district came under British Rule the grant 
was commuted into a fixed money allowance 
payable from the treasury. The morigagees 
yeceived that allowance in lieu of the 
original grant. The date of the origi- 
nal mortgage was 1793. The suit was 
instituted in 1901 considerably, more than 
60 years from the due date, The plaintiffs 
relied on an entry in a receipt book relating 
to the payment by the treasury to -the 
mortgagees in 1843 of the allowances which 
had been substituted for the original grant. 
At that time the rights of the mortgagees 
were vested in unequal shares in two 
persons, Theentry in the book stated that 
it was made to the two perschs named 
and the amounts of the shares of 
each of them was set against their names. 
Against those shares the mortgagees had 
written their respective names in 
acknowledgment of the receipt of their 
shares of the allowances. The Privy 
Council held that this was clearly 
an acknowledgment by the mortgagees that 
they received these payments as being 
persons interested in the original] mortgage, 
and that their interest in the preperty was 
that of mortgagees thereunder and . this 
created a new period of limitation starting 
from 1843. It is obvious from the 
facts stated that all the mortgagees had 
signed the book evidencing the payments 


and that itis notta case of an acknowledge: 


ment by one of several mortgagees. The 
facts of the Bombay case were peculiar. 
In 1839, one J mortgaged 7 acres 9 gunthas 
to V, the ancestor of defendants. On parti- 
tion in the family of the mortgagee, V, 
3 acres 20 gunthas was allotted to the branch 
of defendant No. 1 and the remainder to 
the other branch of the family. In 1878, 
the father of defendant No. 1 sub-mortgaged 
the 3 acres and 20 gunthas to the plaintiff's 
father by a deed which acknowledged the 
existence of the mortgage of 1879. Plain- 
tiffs father subsequently acquired the right 
to the equity of redemption ofall the pro- 
perty comprised in the original mortgage 
and in 1921 the plaintiff instituted a suit 
for redemption. Originally the ‘plaintiff 
prayed for redemption of the whole 
of the property mortgaged in 1¢39, 
but there was an alternative prayer for 
redemption of 3acres and 20 gunthas on 
payment of the whole of the considera» 


‘tion for the mortgage of 1839, To save the 


bar of limitation, the plaintiff relied upon 
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the acknowledgment of the mortgage made 
by the father of defendant No. 1 in the 
deed of sub-mortgage of 1873. The trial 
Court decreed the suit with respect to 3 acres 
and 20 gunthas and dismissed it in regard 
to the appellants. On appeal, the District 
Court, following the decision of the Bombay 
High Court in Bhogilal v. Amritlal (11) 
held that the whole suit was barred by limi- 
tation, and dismissed it. There was a 
second appeal to the High Oourt which 
was heard by the Chief Justice, The 
latter restored the decision of the trial 
Court, In an appeal under the Letters 
Patent, there was a difference of opinion 
between the two learned Judges who heard 
the appeal with the result that the opinion 
of the Senjor Judge prevailed and the 
decree of the District Court was restored. 
From that decision there was a further 
appeal under the Letters Patent which was 
heard by three Judges. The question 
which these learned Judges decided was 
thus stated by Marten, ©. J.: 

“The actual question we have to decide in Suit 
No. 221 of 1921 is whether the plaintiff Jadhav 
Gopal is entitled to redeen 3 acres and 20 gunthas 
or thereabouts being part of the land comprised 


in the mortgage of June 9, 1839, Ex. 19, as against 
the defendant No. 1, Samal Bechar.” 


In the result they held that although the 
acknowledgment of the mortgage of 1839 
in the sub-mortgage of 1878 was not in 
respect of the entire property of the original 
mortgage yet because there had been 
separation of the mortgaged property by 
partition in the mortgagee’s family and 
defendant No. i’s branch had been in 
exclusive possession of the property of 
3 acres and 20 gunthas this was sufficient to 
save the bar of limitation in respect of the 
3 acres snd 20 gunthas. This case must 
be regarded as a decision on its own 
particular facts. The suit was treated 
not as a suit for redemption of the 
whole of the original mortgage but as 
one for redemption of a part only of the 
mortgaged property on payment of the 
consideration of the whole of the 
original mortgage. The case of Bhogilal 
v. Amritlal (11), was distinguished and 
not dissented from. In the present 
case the plaintiffs do not seek to redeem 
the 6 pies by depositing the whole of the 
consideration money of the original mort- 
gage but by payment of a proportionate 
part only, In wy view, by reason ofs. 19 
(2) of the Lim. Act, an acknowledgment 
by one of several co-mortgagees is insuffi- 
cient to provide a fresh period of limita- 


(11) 17 B 173, 
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tion and the admission contained in the 
deed of assignment of 1887 did not pro- 
vide a fresh period of limitation from that 
date; nor did the plaint in the partition 
suit provide a fresh period from 1911. 
There is, moreover, another reason why 
the plaintiffs must fail, Even if the ade 
mission in the deed of assignment of 1857 
be an acknowledgment by one branch of 
the original mortgagee's family of the exis- 


‘tence of the original mortgage there has, 


in my opinion, been no acknowledgment 
within the meaning of s. 19 by the other 
branch. The reason for this is that the 
alleged acknowledgment in the plaint in 
the partition suit wasnot an acknowledg- 
ment atal. It will be remembered that 
in 1905, the defendants first party had 
repaid the whole of the zarpeshgt money 
with the result that the original morte 
gagees had no further interest in the 
mortgage. The statement by them, there- 
fore, in 1911, relating to the original mort- 
gage, cannot be regarded as an acknow- 
ledgment of any liability or right. An 
acknowledgment, by its very nature, must 
be an admission of some present liability 
of the person making it, corresponding to 
a present right in some one else. In 1911, 
the plaintiffs in the partition suit has no 
liability whatsoever for they had been paid 
off. , 
Furthermore, although the suit as origi- 
nally framed was prima facie barred by 
limitation and it was, therefore, the duty 
of the plaintiffs to state the facts on which 
they relied to save the bar of limitation, 
this was not done, with the result that 
evidence relating to the alleged acknowledge 
Ment was inadmissible. It was only in an 
appeal from the original decree that the 
question was raised and the Appellate 


- Court then remanded the case to afford the 


plaintifs an opportunity of proving the 
acknowledgment. Thisshould not have been 
done. Itis, however, contended on behalf 
of the respondents that the present appel- 
lants appealed against the order of remand 
and their appeal was dismissed and con- 
sequently thay are not entitled to challenge 
the order of remand in the present appeal, 
The order of remand itself, however, was 
quite clearly an order unders, 151 of the 
Civil P.C. and was, therefore, not appeal- 
able. The rejection of their appeal, th ere- 
fore, does not debar the present appellants ~ 
from raising the matter now. In this view 
of the caseit is not open to the plaintiffs 
to rely on thealleged acknowledgment. In 
the result I would allow the appeal of the 
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defendants first party with costs throughout 
and dismiss the plaintiffs’ suit. 
Rowland, J.—I agree. 


g. Appeal allowed. 


MADRAS HIGH COURT 
City Civil Court Appeal No. 36 of 1935 
September 6, 1939 
WADSWORTA AND VENKATARAMANA Rao, JJ. 
Khaji M U AMMAD HUSSAIN SAHIB— 
APPELLANT 
VETSUS 
MAJIDAY MAHMOOD JAMAIT Managine 
Comuittegs PUDDUPET—~ 


RESPONDENTS 

Societies Registration Act (XXI of 1860), Pre- 
amble, 8. 20—Charitable purpose, what is—Par- 
amount object of society, charitable—Some of its pur- 
poses religious—Character, if changed—Society for 
improvement of Islamic education and rendering help 
to poor musafiars—Purpose, tf charitable—One pur- 
pose to manage affairs of mosque—Character if 
changed—Muhammadan Law — Waqf—Mutwalli— 
Right of, whether can be acquired by prescription 
—Soctety, if can be mutwalli. 

Where a society is formed for certain purposes 
whose paramount object is charitable, the fact that 
some of the purposes may not be strictly charit- 
able but religious would not render the society 
any the less a charitable society, if the purpose 
was one intended to benefit the public or a consi- 
derable portion of the public, [p. 863, col. 1.] 

The improvement of Islamic education and render- 
ing pecuniary help to the poor musaffars etc., are 
charitable purposes and where a society is formed 
for such purposes the fact, that one of the objects 
of the society is also to conduct the affairs of the 
mosque which does not involve the performance of 
any religious service by the members of the society, 
cannot render the society, a society formed for re- 
ligious purposes. |p. 863, col. 2.} 

A mutwalli according to Muhammadan Law is 
only a manager or a superintendent of a religious 
institution. ‘He administers the temporal affairs of 
the institution. His liability is that of a trustee. 
A mutwalliship can be held by a single individual 
or two or more individuals, or by a body of per- 
sons Constituting a Committee. The right to manage 
a religious institution is a right which is recog- 
nizable and enforcible in a Court of law. Such a 
right can be acquired by prescription, 29 Ind. Cas, 
849 (3) and Adzocate-General of Bombay v. Abdul 
Kadir (4), relied on. [p. 883, col. 2; p. 864, col. 1.) 

A society, which has been fora period of 14 
Years in undisputed management of the mosque in 
derogation of the right of the previous mutwalli 
must be deemed to have acquired the eaid right. 
180 Ind. Cas. 799 (5), relied on. [p. 864, col. 1.) 


O. A. against the decree of the City 
Civil Judge, Madras, in O. 8. No, 926 of 
1932.. 


Mr. K. Rajah Ayyar, for the Appellant, 

Messrs. V. T. Rangaswami Ayyangar 
and S. K. Ahmed Meeran, for the Respon» 
dents. 
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Venkataramana Rao, J.—This is an 
appeal from the judgment and decree of 
the learned City Civil Judge restraining the 
defendant by a perpetual injusction from 
interfering with the plaintiff's right of 
management, control and possession ofe the 
mosque, Majiday Mahmood Jamait situate 
in Puddupet, Madras. The facts relating 
to the suit out of which this appeal arises 
may be briefly stated. The said mosque 
was founded about 85 years ago. It is the 
plaintiff's case that it. was built out of 
public subscriptions collected from the 
residents of Puddupet and was primarily in- 
tended for the benefit of the residents of 
the said locality, The defendant’s case is 
thatit was built by one Ghulam Mohammad, 
but there is no reliable evidence,in support 
thereof except some evidence of tradition. 
But it is immaterial who founded it because 
the evidence established that it was the 
Muhammadan residents of the locality who 
were taking interest in the said mosque and 
contributing to its upkeep. There is no 
deed of foundation prescribing any rules for 
the management of the affairs of the mosque 
and for the appointment of a matawaili or 
any servant of the mosque. From a docu». 
ment of 1863 Ex. 7,it is evident that there 
was amutwalli to the mosque and he was 
one Kasim Aliwhois the maternal grand- 
father of the defendant. Kasim Ali appears 
to have died in 1888, The defendant states 
that a year before his death the said Kasim 
Ali executed a will Ex. 1 in favour of the 
defendant in and by which he appointed 
the defendant as the muiwalli and on 
the death of Kasim Ali in pursuance of 
the will the defendant succeeded to the 
office of mutwalli and was functioning as 
such. 

It appears from the evidence that Kasim 
Ali was the Pesh Imam of the mosque and 
on his death the defendant continued to 
be the Pesh Imam and was doing the 
duties as such till the date of suit. The 
genuineness of Ex. 1 is challenged by the 
plaintiff. The learned City Civil Judge did 
not record any finding in regard to it but in 
a later suit between the parties it 
was found not to be genuine. It is 
no doubt a document more than thirty 
years old, but there are certain im- 
probsbilities which cast some doubt on 
the genuineness of the document. It is stated 
that the defendant was appointed muiwalli 
with the consent of Ghulam Mohammad who 
is alleged to have signed the document, 
From the stone inscription, a copy of which 
has been filed as Ex, B in the case, the 
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mosque appears to have been built in 1849 
and Ex. 1 is dated August 1887. It is very 
improbable that Ghulam Mohammad was 
alive on that date and there is no reliable 
evidevce of hig having been alive on that 
date The defendant was admittedly a 
minor of 12 or 13 in 1887 and itis hardly 
likely that a minor was appointed either as 
a mutwalli or Pesh Imam and under 
Muhammadan Law sach an appointment 
would be invalid. Further, if Ghulam 
Mohammad had been alive, there is no 
necessity for Kasim Ali to make the 
appointment and the appointment could 
have .been made by Ghulam Moham- 
mad himself. Some of these im- 
probabilities render it unsafe for any 
Court toagt onit. If this document can- 
not be relied on, there is nothing to show 
how the defendant came to be appointed 
and was functioning as mutwallt and Pesh 
Imam, The probabilities are that he being 
the daughter’s son of Kasim Ali was per- 
mitted by the congregation of Puddupet to 
do the duties of the said offices. There is 
no denying the fact that at any rate from 
1890 until 1918 for a period of nearly 30 
years the defendant was managing the 
affairs of the mosque and collecting sub- 
scription and making disbursements there- 
of and generally attending to the affairs of 
the mosque. He was also functioning as 
Pesh Imam. 

In 1918 the then circumstances necessil= 
ated a change of management of the 
mosque and it was thought desirable by 
the Jamait or congregation of Pudupet to 
have the management put on a sound and 
legal basis. The main reason which ap- 
parently led toit was the trouble they had 
from the Hindu residents of the locality 
who wanted to put up a Bajana Mandir 
near the mosque in respect whereof a 
litigation was commenced: O. 8, No. 484 
of 1918 on the file of the High Oourt, 
Madras. The plaint in the said suit was 
filed on November 11, 1918. In view of 
this common danger everybody including 
the defendant conceived the idea of forme 
inga aociety and getting it registered 
under the Societies Regis. Act, and vesting 
the management of the mosque ina govern- 
ing body of the society. Accordingly a 
society. was formed and registered under 
the name and style of Masjiday Mahmood 
Jamait Managing Committee with twelve 
members, the defendant being one of them. 
It was registered on December 2, 1918. 
The memorandum of association is marked 
as Ex, Ae2 in the case and the rules and 
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bye-laws, Ex. A-3. It is clear from them 
that one of the main objects of the associa- 
tion was to conduct the affairs of the 
mosque by collecting subscriptions, pay the 
salaries of the servants and incur expenses 
for the upkeep of the mosque and do every- 
thing which a manager of a mosque is 
required todo. From the date of the in- 
corporation down to the date of the suit the 
said society was in undisputed management 
of the affairs of the mosque and the defer- 
dant ceased to funclion as mutwalli, It 
was the society that was collecting sub- 
scriptions, paying salaries of the Pesh Imam 
Muzzern Sakib and the sweeper and direct- 
ing the performance of the servicesin the 
mosque and paying taxes, effecting repairs 
and generally doing everything which a 
manager or a mutuall, of a mosque would 
do. The defendant was only acting asa Pesh 
Imam under directions given by the society 
for time to time and he or bis son was 
for some time acting as a bill-collector. In 
or about June 1932, misunderstandings 
arose between the defendant and the secre» 
tary of the society apparently due to the 
fact that the Shafi element in the Committee 
beceme predominant and wanted to control 
the institution. At the inception of the 
society and for some time thereafter the 
Committee members consisted of equal 
numbers of representatives from each of 
the two sects, namely Hanafi and Shafi. 

In consequence of the preponderance of 
the Shafi element in the Committee, there 
seemed to have been some attempt at inno- 
vation in regard to the recitation of prayers 
which was resented by the Hanfi Section to 
which the defendant belonged, Ultimately 
the disputes between the Committee mem- 
bers led to the resignation of the defendant 
from the membership of the society. He 
tendered his resignation on July 5, 1932 
and began to dispute the authority of the 
Oommittee and purported to abolish it, 
It may also be noted that meetings and 
countermeetings were held by two factions 
in the Committee and one of the factions 
purported to calla meeting of the Jamayat, 
and abolish the Committee: vide Ex. 51. In 
consequence of these disputes, the plaintiffs 
had to file this suit because the defendant 
began to interfere in the management of 
the affairs of the mosque by asserting his 
powers as mutwall1. The defendant's 
case is that it was only with his consent . 
that the society was formed and it could 
not have been constituted the sole and ex- 
clusive manager of the mosque in deroga- 
tion of his rights as mutwalli, that he was 
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the duly constituted mutwalli and con- 
tinued to be such. The society according 
to him was not a validly incorporated 
scciety and the initia] registration thereof 
under Act XXI of 1860 was illegal and 
ultra vires; further he says that as the 
Committee had been abolished, even if he 
ceased to function as mutwalli during the 
period the Committee was in management, 
his powers of mutwalli never terminated 
and therefore he could function as such 
and nobody has any right to interfere with 
his management. He further submits that 
the Committee has also become defunct 
because the original members who formed 
the society are all dead and they have not 
been validly replaced. 

The plaintiff's case is that the society is a 
duly incorporated body and that the defen- 
dant not having exercised the management 
for a period of six years from 1918 his 
rights as mutwallz, if any, were lost, that 
he accepted the subordinate position of a 
servant under the mosque while continuing 
to bea member of the Committee and that 
he is estopped from questioning the right 
of the plaintiff to manage the mosque. 
On the evidenca the learned City Civil 
Judge came to the conclusion that the 
plaintiff society was properly registered 
under Act XXI of 1°60, that the defend- 
ant lost his rights as mutwalli and that 
the plaintiff would therefore be entitled to 
the injunction prayed for, 

The main ground on which Mr. Rajah 
Iyer, the Counsel for the defendant-appel- 
lant, assailed the decision of the learned 
Oity Civil Judge is that the plaintiff society 
is not competent to sue for or claim the 
relief sought in the plaint. He formulated 
his contention thus: (l) the society was a 
religious society and therefore incapable of 
incorporation under the Societies Regis. Act 
as only charitable societies could be in- 
corporated thereunder; and (2) even if the 
society was a validly incorporated society it 
could not acquire by prescription the office 
of mutwalli, as therightof a mutwalli 
is a personal right which the mutwalli is 
Incapable of surrendering or relinquishing 
and the defendant never divested himself 
of it. In regard tothe first contention, Mr. 
Rajah Iyer submits that both according to 
the Preamble and s. 20 of Act XXI of 1860, 
it is only a society formed for a charite 
able purpose that could be validly -regis- 
` tered under the Aci, ihat the plaintiff society 
was formed for a religious purpose, namely 
the management of the affairs of the mosque, 
and. that the purpose being solely religi- 
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ous, the society car in no sense be consie 
dered to be a society farmed for a charit- 
able purpose-or a charitable society within 
the meaning of the Act. He was frank 
enough tobring to our notice a decision of 
the Allahabad High Court reported in Anju 
man Islamia of Muttra v. Naziruddin (1), 
which is against the view he is contending 
for. That was a case of a religious society 
called the Anjuman Islamia of Muttra. 
registered under Act XXI of 1860, It 
was contended in that case that the regis- 
tration of the society was hot legal because 
it was a society formed for religious pure 
poses and not for charitable purposes, This 
Contention was negatived and it was held. 
that a society for religious purposes would 
ordinarily be a society for charitable pur- 
poses and the scciety in question was a. 
society for charitable purposes and therefore. 
the registration of the said society was legal. 
Mr, Rajah] Iyer however submitted that 
that case proceeded upon a view which is. 
not tenable, namely that the Indian Legis- 
lature made no distinction between reli- 
gious and charitable purposes. In support 
of his contention that this view is erroneous 
he referred to a number of statutes framed 
by the Indian Legislature subsequent to. 
1860 where the Legislature drew a distinc- 
tion between charitable and religious pur- 
poses in drafting for the purposes of those 
enactments. | 

The question therefore for our decision is 
whether the plaintiff society is a charitable 
society or asociety formed for charitable 
purposes within the meaning of Act XXI 
of 1860. We are not sure that the Legis- 
lature in using the word “charitable” in the 
Act meant to draw a distinction between a 
charitable purpose and society and a reli- 
gious purpcse and society. The Act was 
passed in 1860 when according to English 
Law a gift for the advancement of religion 
Or promotion of public worship or provid- 
ing or Maintaining a place of public worship 
would be a charitable purpose and a society 
formed for such a purpose would be a 
charitable society. According to that law 
therefore a religious society would be a 
charitable society ; the only condition re- 
quired was that it should be for the benefit 
of the public. Most of the enactments relate 
ing to that period were framed by English 
lawyers well conversant with English Law. 
The Indian enactments which related to the 
charitable and religious endowments before 
1860 were the Bengal, Bombay and Madras 
Regulations, the Madras Regulation being 

(1) 28 A 384; 3 ALJ124: AWN 1906, 59. 
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Regn. VII of 1817. If the heading of the 
Madras Regulation, the language used is 
“for the support of the mosque, Hindu 
temple and colleges or other public pur- 
poses” and in the Preamble ‘for ‘the support 
of mosque, Hindu temples, colleges and 
choultries, and for other pious and benef- 
cial purpcses.’ It will be seen from the con- 
text that the words ‘public’ and “pious" were 
meant to connote both religious and charit- 
able institutions. In 1817 according to the 
Law of England public purposes connoted 
charitable purposes including religious pur- 
poses and the word ‘pious’ was not confined 
purely: to religious purposes because reli- 
gious purposes were one class of charitable 
purposes: vide Commissioners for Special 
Purposes of Ineome-tax v. John Fredrick 
Pemsel (2), at pp.858 and 559, No doubt 
in statutes enacted subsequent to Act XXI 
of 1860 the Legislature used both the 
words ‘charitable’ and ‘religious’ but the 
definition of those words was expressly 
stated to be for the purpose of those-Acts. The 
subsequent legislation could hardly there- 
fore bea guide for the interpretation of 
the term ‘charitable’ in Act XXI of 1860. 
The questionis, what did the term mean 
in 18€0? We however think if unnecessary 
togo into the question whether an exclu- 
sively religious purpose is a charitable pure 
pose and whether a society formed for 
such a purpose would be a charitable 
society within the meaning of the Act be- 
cause in our opinion, where a society is 
formed for certain purposes whoss para- 
mount object is charitable, the fact that 
some of the purposes may not be strictly 
charitable but religious would not render 
the society any thelessa charitable society, 
if the purpose was one intended to benefit 
the public or a Gonsiderable portion of the 
public. In the presenti case the objects of 
the society are outlined in paras. 2 and 3 of 
Ex. A-2 thus : 

“Towards the expenses for conducting all the 
affairs of the said Masjiday, the jammaitdars capable 
of giving subscriptions for ever,must pay subscrip- 
tions for the maintenance of Masjiday. 

For the amount of the subscriptions received 
from the jamaitdars the expenses mentioned in 
els. 1 and2 should be met with, and the remaining 
balance amount should be utilizedfor the propo- 
ganda of Islamic education, for rendering possible 
pecuniary help to the poor, musajfars and worthy 
alims and Ulemas,for removing their difficulties for 
other necessary and proper charities settled then 
and there by Hanafi and Shafi and for conducting 
all affairs and for purchasing immovable properties 
_ for the perpetual maintenance of the said Masjiday.” 
It cannot be denied that the improvement 


(2) (1891) A O 531 (558, 559); 61 L J Q B 265; 65 LT 
621; 55 J P 805, 
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of Islamic education and rendering pecuni- 
ary help to the poor -musaffars etc., are 
charitable purposes. The fact, that one of 
the objects of the society was -also to con- 
duct the affairs of the mosqus which does 
not involve the performance of any religious 
service by the members of the society 
cannot render the society a society formed 
for religious purposes. The society concerns 
itself only with the management of secular 
affairs of the institution. So far as religious 
services are concerned which only consist 
-in the recitation of prayers in the mosque, 
they. are done through the Pesh Imam who 
is paid a salary, What the society does is 
what exactly amutwallt could have done 
and amutwalliis only concerned with the 
management of the secular affairs of the 
mosque. The society itself does not concern 
itself with the performance of prayers. 
There can therefore be no doubt that the 
paramount object of the society is charit- 
able and therefore the fact that one of the 
purposes is the management of the affairs 
of the mosque cannot take away from it the 
character of the society as a charitable 
society. We are therefore of the opinion, 
that the plaintiff society is a charitable 
society within the meaning of the Act and. 
the registration thereunder is perfectly legal 
and valid. 

In regard to the second point that the 
plaintiff society has not acquired right of 
management we are equally of the opinion, 
that it is also untenable. A mutwalli ac- 
cording to Muhammadan Law is only a 
manager or a superintendent of a religious 
institution. As already pointed out, he ade 
ministers the temporal affairs of the institu- 
tion, His liability is that of a trustee. A 
mutwalliship can be held by a single indi- 
vidual or two or more individuals, Mohammad 
Ghose v. Sheik Moideen (3), at p, 53 or by a 
body of persons constituting a Committee. 
(Vide Tyabji’s Muhammadan Law, Edn. 2, 
e. 499, at pe 607.) In Advocate-General of 
Bombay v. Abdul Kadir (4), a committee of 
ten persons wes entrusted with the manage» 
ment of a mosque with rules framed ta 
fill up the vacancies on the death or re- 
moval of anyone of them. Therefore there 
is nothing to prevent an incorporated body 
performing the functions of a mutwalli. A 
corporation can be a trustee of a charity: 
vide Tudor on Charities, p. 284. It is cone 
ceded by Mr. Rajah Iyer thatthe right of . 
mutwalli can be lost by adverse posses 


(3) 18 ML T 48 (53); 29 Ind. Oas, 849; A I R 1915 
Mad. 1044, l 
(4) 18 B 40L 
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sion. - There can be no doubt in this case 
that the defendant-has lost his right. It is 
also not disputed by Mr. Rajah Iyer that 
the right to-manage a religious institution 
is a right which is recognizable and ene 
forcible in a Court of Law. Such a right 
can be acquired by prescription, The 
Plaintiff society, having been for a period 
of 14 years in undisputed management of 
the mosque in derogation of the right of the 
defendant, must be deemed to have acquir- 
ed the said right, Having surrendered his 
right in favour of the plaintiff and lost it, 
the defendant is not entitled to interfere 
with the plaintiff's management: vide 
Jumait Damat v. Mohammad Sharif (5), at 
p. 877. Another contention that was ad- 
vanced was that the society must be deemed 
to have become defunct because most of 
the original members died and there is 
no rule providing for filling up vacancies 
in case of death, It was contended that the 
only rule for filling up vacancies was r. 6, 
which dces not provide for the contingency 
of death. We are not inclined to agree 
with this contention. Rule 6, runs thus: 
“At the desire of two-thirds of the members of 
‘the Committee, and on a motion made by one 
jamaitdar and seconded by the others, the Commitee 


shall have power to removeone person from one of 
‘euch sides and appoint another person in his place.” 


What is contended is that this only con- 
fers power of removal and appointment in 
the vacancies resulting from that removal. 
It seems to us thatthe principle underlying 
this rule is that a power is vested inthe 
‘Committee to co-opt the members who are 
liable to be removed, no matter for what 
-cause ; it may be death. In fact from time 
‘to time vacancies were filled up and the 
Registrar of the Joint Stock Societies was 
‘informed of the change in the membership, 
The defendant himself was a party to seve- 
ral resolutions filling up vacancies in case 
of death. We must presume that it was done 
in pursuance of the power conferred on the 
‘Committee by r. 6. We must therefore 
overrule this contention also. 

Lastly it was urged tbat the undestand- 
ing ccme to when the society was formed 
-was that equal numbers of Shafis and 
-Hanafis should be members of the Com- 
-mittee but now the Shafi element prepon» 
derates and dissensions have arisen which 
-if allowed to continue would be the ruin 
-of the society and it was contended that 
_ there is no provision in the rules as to 
what should be donre in case of dissensions 
.and how the matter should be regulated. 


(5) A IR 1938 Lah, 869 (877); 180 Ind. Cas, 799; 11 
RLL 
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All these are matters’ with which we have 
noconcern. They may be properly agi- 
tated before the learned Judge who would 
be trying the suit which has deen filed‘ 
under s. 92, for framing a scheme for the 
proper management of the mosque. Ite is 
Open to the learned Judge to take : note 
of all the facts and circumstances and con- 
sider whether it would bein the interests 
of the mosque that this society should be 
allowed to continue in managament or whes 
ther any scheme should be framed vesting 
the management in a committee of indivi- 
duals instead of in an incorporated society. 
(Vide Tudor on Charities. p. 581.) In the 
result the appeal fails and is dismissed with 
costs, 


N.-8. Appeal digmissed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 94 of 1938 
January 12, 1940 
IQBAL AgMaD AND Bagpat, Jd, 
FAIYAZ AHMAD AND anoTtagr—DEFENDANTS 
— APPELLANTS 
versus 
JAMAL UDDIN—P.iaintirg—REsPonpENT 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 
8, 2 (2), Proviso 3, 3. 30—Mortgagor executing some 
morigage deeds transferring certain items of mort- 
gaged property to non-agriculturist — Mere fact that 
transferee undertakes liability to satisfy amount due 
on mortgage deeds does not attract proviso 3—Non- 
agriculturtst transferee from agriculturist mortgagor 

can file application under s. 30. 

The proviso 3 tos. 2 (2), U. P. Agri, Relief Act, 
must be strictly construed and a liberal interpreta- 
tion should not be put on the same so as to deprive 
a person who is otherwise an agriculturist from 
seeking the benefit conferred by the Act. Where 
after the execution of certain mortgage deeds the 
mortgagor has transferred certains items of the mort- 
gaged properties to a non-agriculturist, the fact that 
the transferee has undertaken the liability to pay the 
amount due on the basis of the mortgages does not 
attract the provisions of proviso 3, as it cannot be 
said that the transferee joined with mortgagor 
in the transaction of loans evidenced by mortgage 
deed. 

Even a non-agriculturist transferee from an agri- 
culturist mortgagor ia entitled to reduction in the 
rate of stipulated interest in accordance with the 
provisions of s. 80 of the Act. Such a transferee is 
entitled to file an application under s. 30 for reduc- 
tion in the amount of interest provided the loan was 
originally taken by an agriculturist. 165 Ind, Cas. 
210 (1) and 168 Ind. Oas. 655 (2), relied on. 


S A. from the decision of the District 
Judge, Agra, dated September 29, 1937. 


Mr. Gopal Behari, for the Appellants, 


[Iqbal Ahmad, J.—This appeal, though 
filed as an appeal against a decree, is really 
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an appeal against an order of remand 
passed by the District Judge of Agra in 


a suit fled by Jamaluddin plaintiff- 
Tespondenf under s. 33, U. P. Agri. 
Relief Act (Act XXVII of 1934). The facts 


that led to the suit are as follows ; In the 
year 1934 Jamaluddin executed two simple 
mortgage deeds in favour of the defendante 
appellants mortgaging three-items of pro- 
perties. After the execution of the mortgage 
deeds, Jamaluddin transfered two items of 
‘the mortgaged properties to Hameed Bano, 
his mother-in-law and Hameed Bano under- 
took the liability to pay the amount due on 
the basis of the two mortgages. Hameed 
Bano was andis admittedly a non-agricul- 
--turist. Jamaluddin then filed the suit under 
S.: 33 of the Act for account. He im: 
pleaded ohly the mortgagees as defendants 
to the suit and did not implead Hameed 
_ Bano. The mortgagee defendants contested 
the suit on two grounds Firstly they 
maintained that Jamaluddin was not an agri- 
culturist either on the date of the execution 
of the mortgage deeds or onthe date of 
the institution of the suit, and secondly 
they contended that even if he was an 
agriculturist on the date of the execution 
of the mortgage deeds, he ceased to be an 
agriculturist when he transferred some of 
the items of the mortgaged property to 
. Hameed Bano and the latter: undertook 
the liability to pay the loan. This latter 
contention of the defendants was based on 
proviso 3 to s. 2(2) of the Act which 
provides that 

“if a non-agriculturist joins with an agriculturist 
in any transaction of loan, save forthe purpose of 
‘adding his name as security the agriculturist shall 
not be considered as such for the purpose of that 
transaction.” 


Both the Courts below overruled the 
first contention, of the defendants and held 
that Jamaluddin was an agriculturist both 
cn the date ofthe execution of the mort- 
gage deeds andon the date of the suit. 
The Court of first instance however accepted 
the second contention of the defendants and 
held that because of the transferin favour 
of Hameed Bano, Jamaluddin ceased to be 
an agriculturist and was therefore not 
entitled to file the suit. In this view 
of the matter that Court dismissed Jamal- 
uddin’s suit. Jamaluddin filed an appeal 
in the lower Appellate Court, and the 
question whether the appeal lay to that 
Oourt does not appear to have been rajsed 
in that Court. The learned District Judge 
. entertained the appeal and holding that 
_the proviso referred to above had no appli- 
cation to the case, reversed the decision 
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of the Court of first instance and remanded 
the case to that Court to grant appropriate 
relief to Jamaluddin, It is against this 
order of remand that the present appeal has 
been filed. 

Jamaluddin though served with notice of 
the appeal has not appeared. Th* question 
whether the appeal to the District Judge 
was competent and whether the present 
appeal against the order of the District 
Judge can be entertained by this Court is 
not free from difficulty. But in the view 
that we take it is unnecessary to decide this 
question. The mortgaged property transe 
ferred to Hameed Bano is undoubtedly 
liable to sale for satisfaction of the mort- 
gage debt and Hameed Bano is therefore 
in the position of a debtor so faras the 
defendants are concerned. In other words, 
both Jamaluddin and Hameed Bano are 
in the position of mortgagors and therefore 
in the position of joint debtors under the 
two mortgage bonds, and their liability 
under those bonds is co-extensive at least 
so far as the mortgaged properties are 
concerned. The guestion however remains 
whether the mere fact of the transfer of 
some of the items of mortgaged properties 
and of the liability undertaken by Hameed 
Bano to satisfy the debts due on ths basis 
of the mortgage deeds attracted the pro- 
visions of the proviso quoted above. That 
proviso can apply only when a non-agri- 
culturist joins with an agriculturist in any 
transaction of loan. The transictions of 
loans in the present case were evidenced 
by the two mortgage deeds .as ths loans 
were incurred by executing those deeds, 
Hameed Bano did not “join” in the execution 
of those deeds and therefore it cannot be 
said that Hameed Bano joined with Jamals 
uddin in the transactions of loans evi» 
denced by the two deeds. 

It is to be remembered that the Agri. 
Relief Act was passed with the avowed 
object to make provision for the relief of 
agriculturisis and the proviso referred to 
above is in the nature of an exception 
to the definition of agriculturist contained 
in the Act. The proviso must therefore 
be strictly construed and & liberal interpre- 
tation should not be put on the same sọ as 
to deprive a person who is otherwise an 
agriculturist from seeking the benefit cons 
ferred by the Act. There is yet another 
reason forholding that the suit by Jamal- 
uddin was maintainable. Hven a none’ 
agriculturist transferee from an agriculturiat 
mortgagor is entitled to reduction in the 
rate of stipulated interest in accordance 
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with the provisions of s. 30 of the Act. 
Such a transferee is entitled to file an 
application under s, 30 fcr reduction in 
the amount of interest provided the loan 
was originally taken by an agriculturist : 
vide Misri Lal v. Alexander Gardner (1), 
a Bireshwar Das v.Uma Kant Panday 
(2), 

In the present case if the defendants had 
put their mortgages into suit Hameed Bano 
would have been entitled to claim reduction 
in the stipulated rate cf interest in accor- 
dance with the provisions of the Act. In 
a suit under s. 33 inthe framing of ac- 
counts all thatthe Court dces is to compute 
interest according to the directions contain» 
ed in the Act. Hameed Bano though a non- 
agriculturist is not therefore disentitled to 
the benefit conferred by the Act in the 
matter of interest. By giving relief to 
Jamaluddin under s. 33 no indirect benefit 
to which Hameed Bano may not be entitled 
would be conferred on her, There is there- 
fcre no reason tohold that Jamaluddin was 
not entitled to file thesuit. It follows that 
the decision of the Court of first instance 
was erroneous and the view taken by the 
learned District Judge is correct. Even 
ifan appeal dces not lie in this Court, 
this Court, in the exercise of its revisional 
jurisdiction is competent to revise the 
decision cf the Court of first instance. The 
Court of first instance had undoubtedly 
juiiediction to entertain tke suit filed by 
Jamaluddin and to grant the relief prayed 
for by him. By refusing to exercise this 
jurisdiction, the Court failed to exercise 
jurisdiction vested in it and therefore this 
Court can set aside the decision of the 
Court of first instance and pass the same 
order that the learned District Judge has 
dcne, By dismissing the present appesl 
we shall be upholding the order of the 
District Judge which was the appropriate 
order in thecese. We accordingly dismiss 
this appeal, but as tbe respondent is not 
represented we make no order as to eccstgs. 


D. Appeal dismissed. 


(1) (1936) A L J 12:0; 165 Ind. Cas. 210; A I R1936 
All 697; 1936 A L R881, 9 R A 247; 1936 R D 


292, 

(2) (1937) A LJ 363; 168 Ind. Cas, 655; AI R 1937 
All, 297; IL R (1937) All, 514;91t A 661; 1937 RD 
249; 1937 A L R 391. 


SURESH OHANDRA SEN Ve JADAV OBANDRA SAHA (CAL) 


183 IO 


CALCUTTA HIGH COURT 
Civil Rule No..1245 of 1939 
August 29, 1939 
HENDERSON, J. . 
SURESH CHANDRA SEN AND ANOTHER 
—MoRTGAGEES—PR8TITIONERS , 
VETSUS . 
JADAV CHANDRA SAH A—MorTeaGoR 
—OPPOSITE PARTY 

Mortgage—Construction—Usufructuary or anma- 
lous—Mortgage held anomalous. : 

A document provided that on receipt of a loan, 
the possession of the property was made over to 
the mortgagee. It was then stipulated that after a 
period of 28 years the debt would be extinguished 
both as regards the principal and interest, There 
was, however, a stipulation by which the mortgagor 
agreed that in the event of the mortgagee being 
dispossessed of the property in any way, the mort- 
gagor would, on account of the period of disposses- 
sion, be liable to pay interest at the råte of 6 pies 
per rupee per month. There was, in addition to 
this, a personal covenant to pay: 

Held,that the mortgage in question was an anoma- 
lous mortgage. 


QO. R. issued in application for setting 
aside order of Munsif, First Court, Bogra, 
dated July 17, 1939. 


Messrs. J. M. Banerji and Nirmal Kr. 
Sen, for the Petitioners. 


Mr. Sibakali Bagchi, for the 
Party. 


Order.—This is a rule calling upon the 
mortgagor to show cause why an order of 
the Munsif restoring him to possession 
under s, 26 (G), Ben. Ten. Act, should not 
be set aside. The ground upon which the 
rule was issued is that the document in 
question is not a usufructuary mortgage, | 
The main provision of the document is that 
on receipt of a loan of Rs. 700, the posses- 
sion of the property was made over to the 
mortgagee. It was then stipulated that after 
a period of 28 years the debt would be 
extinguished both as regards the principal 
and interest. The difficulty arises in the 
Other clauses. On behalf of the opposite 
parties, it is contended by their learned 
Advocate that these clauses are nothing 
more than a rather clumsy expression of 
the rights of the mortgagee under the law. 
If that were so, I should have no hesitation: 
in discharging the rule. There is however 
a stipulation by which the mortgagor agreed 
that in the event of the mortgagee being 
dispossessed of the property in any way, 
the mortgagor would on account of the 
period of dispossession, be liable to pay 
interest at the rate of 6 pies per rupee per 
month. There was, in addition to this, a 
Personal covenant to pay. In view of this 
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stipulation, is must be held that the mort- 
gage in question is an anomalous mortgage. 
` The rule is accordingly made absolute. The 
order of the lower Court is set aside. I 
make no order for costs. 


S. Rule made absolute. 


PATNA HIGH COURT 
Criminal Revision No. 585 of 1939 
December 6, 1939 
DgavLeE, J. 
“AMIR HASSAN AND oTazRs— 
PETITIONERS 
versus 
EMPEROR—Oprosite Party. 

Penal Code (Act XLV of 1860), ss. 297, 295, 34, 
448— Four accused entering complainant's house 
and one of them demolishing wall being constructed 
by himand throwing away pindi of Naika Goasain 
worshipped by complainant and his family, into 
drain—Conviction under 8. 295 is erroneous—Ac- 
cused can be convicted under 3. 297 by reason of 
ss, 238 and 237, Criminal Procedure Code (Act V 
of 1898)—All accused when liable yor act under 
s. 34—Accused found guilty under s. 297, whether 
can be convicted under s. 448 as well. 

Four accused entered the premises of the com- 
plainant and only ons of them demolighed the wall 
which he was constructing and took the pindi of 
the Naika Gossain which was worshipped by the 
complainant and his family, from the niche and 
threw it into a drain. The accused were charged 
and convicted under s. 295, IL P.O.: 

Held, that the complainant and his family mem- 
bers could not constitute a class of persons within 
the meaning of s. 295, the framing of the charge 
and conviction under s. 295 was, therefore, errone- 
ous. The accused could, however, be convicted 
under s. %97 in view of ss. 236 and 237, Oriminal 


P O 

Held, further that it was only if the throwing 
away of the pindi could have been shown to have 
been in furtherance of the common intention of all 
the accused that under s. 34, I. P, O., they could 
all have been held liable for that act. 

Quere.—lt is very doubtful whether those accused 
who are guilty of an offence under s 297, can be con- 
victed under s. 448 as well and awarded a sepa- 
rate sentence ona charge of trespass so framed. 

Cr. R. against an order of the 
Magistrate, First Olass, Bihar, dated July 


28, 1939. 


Messrs. Jafar Imam and Aztzullah, 
for the Petitioners, 


Mr. Awdhesh Nandan Sahay, for the 


Orown. 
Mr. C. P. Sinha, for the Complainant, 
Order.—The four petitioners have 


been convicted of offences under s8. 295 
and 448, I. Pr. ©. and sentenced under 
the former section to four months’ rigorous 
imprisonment and under the latter to at 
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fine of Rs. 20 each. The first information 
in the case was lodged shortly after the 
occurrence by Ruplal Shah, who has been 
referred to below as the complainant. The 
northern part of Ruplal’s house was what 
he callsa deorh?, asmall room, 5ft. 5 in, 
by 3ft. 8 in., which had no wall on the 
north and was connected with the rest 
of the house by an opening in the southern 
wall. Ths main entrance to the house 
was on the east, towards a road, while the 
north faced a lane, In a niche in the 
eastern wall of the deorht Ruplal kept his 
deity known as the Naika QGcssain. Ruplal 
was constructing a wall to close up the 
northern end of the deorht, when on the 
morning of January 25 last the petitioners 
came there with a large number of other 
men. The petitioner Usman asked Ruplal 
why he was closing the northern end, and 
Ruplal said that he hada right to do so. 
The petitioners said that there was a 
saint’s tomb in the room and that the 
Mubammadans were entitled to access to 
it. Ruplaldenied this and said that he 
had his family deity in the deorhi, Upon 
this there was an altercation, and the petis 
tioners Usman and Naim caught hold of 
Ruplaj, and on the orders of the petitioner 
Amir Hassan, the petitioner Zafir demo- 
lished the wall and took the pind? of the 
Naika Gossain from the niche and threw 
it intoa drain running by the side of 
the lane. This prosecution story has 
been accepted by the lower Courts, reject- 
ing the defence story that there was a 
saints tomb in the deorhi and that the 
Muhammadans of the place used to hold 
their Urs there every year. 

The Sub-Inspector, who happened to be 
a Muhammadan Officer and investigated 
the case at once, found no marks of a 
tomb in deorhi and was shown a small, 
partly wet lump of earth lying in the 
drain which Ruplal claimed as his Naika 
Gossain, a deity referred to as the learned 
Advocate who appears for tha Crown has 
pointed out, at p. 62 of the Gazetteer of this. 
district. Inthe niche in the eastern wali 
he found marks of vermilion, milk, and 
oil which supported KRuplal's story of the 
worship of the deity and did not fit in with 
the defence story of a tomb, as a tomb ought 
to have alight on the north. Evidence 
was given by a local mukhtar, who was 
a Municipal Oommissioner at one time 
hat when Ruplal’s father applied for, 
permission to build a latrine near about 
this spot, he made an enquiry at the 
instance ofthe Munitipal authorities and 
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that permission should be 
refused because there was a tomb there. 
As a matter of fact, the Municipality did 
some years afterwards give permission to 
Ruplal to build his latrine, after further 
inquiries; and the lower Courts have found 
that there could have been no tomb in the 
deorhi. Learned Counsel for the petitioners 
has contended that the conviction of the 
petitioners under s. 295 is unwarranted 
because the section speaks of insulting 
the religion of any class of persons, 
while the charge as framed against 
the petitioners said ,that they had des» 
troyed 


- “a pindi of Naika Gossain alias Babaji held sacred 
. by Ruplal Shah and his family members with the 


intention and knowledge of thereby insulting 
the religion of Ruplal Shah and hie family mem- 


bers.” 

If the learned Magistrate had s. 295 
before him whenhe framed this charge, 
he must have been under the impression 
that Ruplal Shah and his family mem- 
bers constituted aclass of persons within 
the meaning of e, 295. The learned Ses- 
sions Judge was inclined to takethe same 
view, though he observed that 
“the deity was undoubtedly worshipped by the 
complainant and the members of hisfamily, but it 
was also an object held in veneration by the 
entire Hindu community.” 

The learned Sessions Judge may have 
been right, but it does not appear that this 
latter was the case that the complainant 
set out to prove. On the contrary, he spoke 
in his examination-in-chief of his religion 
being insulted. His mothercarried it no 
farther, and it is remarkable that none 
of the other prosecution witnesses, who 
are strangers tothe family, spoke of their 
religious feelings being insulted. The 
Orown had not put in an appearance in this 
ease in the beginning, but at my instance, 
the learned Advocate who appeared for the 
complainant communicated with the law 
officers of the Crown. The learned Advocate 
who then appeared forthe Orown was 
quite properly not prepared to maintain 
that Ruplal and his family formed a class 
of persons within the meaning of s. 295. But 


_ he argued that on the facts alleged against 


~ worship... es. 


the accused and found by the trial Court to 
have been proved, the case was well 
within s. 297,J, P. O. the relevant parts of 
which for present purposes are: 

"Whoever with the intention of wounding the 
feelings of any person, or of insulting the religion 
of any person, or with the knowledgethat the 
feelings of any person are likely to be wounded, or 
that the religion of any person is likely to be 
insulted thereby, commits trespass in any place of 
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The trespass alleged » against the peti- 
tioners formed the subject-matter of the 
charge under s, 448, and this charge also’ 
spoke of intent to “insult and annoy 
Ruplal and his family members by des- 
troying the pind: of Naika Gossain and 
thus insulting their religion.” The charge 
under s. 295 also, asI have already shown, 
spoke of “the intention and knowledge of 
. „insulting the religion of Ruplal Shah 
and his family members”, The learned 
Advocate in this connection referred to the 
provisions of ss. 236 and 237, Oriminal 
P. O., which authorize the Court,. where 
itis doubtful which of several offences 
has been committed, to frame charges in 
the alternative, and evenin thg absence 
of alternative charges, to convict the 
accused of the offence which he is shown to 
have committed, although he was not charge 
ed with it, provided that this offence was 


.one for which he might have been charged 


under s. 236, that is to say, provided 
the single act orseries of acts charged is 
of such a nature thatit is doubtful which 
of several offences the facts which can be 
proved will constitute. It seems to me that 
in the circumstances of this case, the cons 
tention of the learned Advocate for the 
Orown must be accepted and the petitioners 
dealt with for an offence, not under 
s. 295, but under s. 297, I. P.O., as all the 
ingredients of this latter offence were 
charged against them, i 

Mr, Jafar Imam has also contended that 
an Offence under s. 297 has not been 


‘brought home toall the four petitioners, 


as it was thecase of the prosecution that 
the petitioner Zafir alone demolished the 
wall as asked by the petitioner Amir 
Hassan and also took the pindi of the 
Naika Gossain from the niche and threw 
it into the drain. It is only ifthe throwing 
away of the pindi could have been shown 
to have been in furtherance of the common 
intention ofall the petitioners that under 
s. 34, I. P. O., they could all have been 
held liable for that act. But the lower 
Courts do not seem to have considered this 
aspect of the matter at all, to say nothing 
of the careless way in which the charges 
were framed. The circumstances do not 
very clearly point to a common intention of 
doing anything beyond stopping the 
erection of the wall by the complainant on 
the ground that there was a saint's tomb 
in the deorhi ; neither the findings of the 
lower Coutts nor the evidence in the case 
points to an intention, shared by all the 
four petitioners, of insulting the religion 
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of Rupla]. The learned Advocate who ap- 
pears for the Orown has drawn attention 
to tbe evidence ef two prosecution wit- 
nesses, Chamari Shah and Sohrai Shah, 
that Zaĥr acted on Amir Hassan saying 
that the wall should be demolished and 
the pindi thrown away. It is true that 


Ruptal does not attribute to Amir Hassan’ 


any direction or remark about the pindi, 
but this is not unintelligible in view of 
Ruplal’s excitement. The cross-examina= 
tion of Ohamari and Sohrai does not 
furnish and adequate reason for dis- 
believing the detail mentioned by them 
concerning Amir Hassan, and I take it 
that this evidence was net noticed in 
detail by the lower Courts, because they 
did not concern themselves with the 
individual acts of the several petitioners 
but wrongly proceeded on the implied ase 
sumption that ifan offence under s. 295 
was committed, it was committed by them 
all. The learned Advocate for the Crown 
has, however, not been able to establish 
any connection of the petitioners Usman 
and Naim with the offence. which the 
lower Courts placed under s, 295 but must 
now be placed under s. 297, 

Astothe charge under s. 448, learned 
Counsel forthe petitioners has drawn at- 
tention tothe object stated in the charge, 
which is largely a repetition of the object 
stated in the charge under s. 295. It 
Seems tome Very doubtfal whether those 
petitioners who are guilty of an offence 
under s, 297, Zafir and Amir Hassan, can 
be convicted unders. 448 as well and 
awarded a separate sentence on a charge 
of trespass so framed. The deohri was 
part of the house of Ruplal but was algo 
having regard to the niche ofthe Naika 
Gossain, a place of worship so as to come 
within s. 29%. But the two petitioners 
Usman and Naim, to whom no charge 
under s. 297 has been brought home, were 
undoubtedly guilty of trespass unders. 448 
with the object of interfering with the 
personal liberty of Ruplal Shah and 
catching hold of him, while the other two 
petitioners committed an offence under 
s, 297. The resultis that the conviction 
of the petitioners Usman and Naim under 
s. 295 must be set aside, together with the 
Sentence passed upon them for that offence. 
The conviction of the other petitioners, 
Amir Hassan and Zafir under s. 295 must 
be replaced by a conviction under s.: 297, 
the sentence passed upon them on the 
charge, however, remaining unaltered. The 
conviction of these two petitioners under 
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8.448 must, however, be set aside while 
thatof Usman and Naim, with the 
sentence passed upon them under this 
section will remain unaltered. 

8, Order accordingly. 





PRIVY COUNCIL 
Appeal from the Bombay High Court 
June 18, 1940 
Lorp Russaut or Kriurowen. Sie LANORLOT i 
SANDERSON AND Mr. M. R. J AYAKAR 
Tan RANEEGUNGE COAL 
ASSOCIATION LTp.—ÀPPELLANTS 
, VETSUS 
Tas TATA IRON ano STEEL OOMPAN 
LTD.——RESPONDENTS aa 

Contract—Construction—Apparent inconsistency 
existing in clause in contract accordtng to literal 
meaning of words—~Another reasonably possible con- 
struction reconciling inconsistency—That construc- 
tion should be adopted—Court cannot speculate 
reasons why particular language was used in con- 
traci. 

Where in a clause in a contract there “exists an 
apparent inconsistency according to the literal 
construction of the words used, in such &a case if 
by any other reasonably possible construction the 
apparent inconsistencies can be reconciled, that con- 
struction should be adopted. 

It ig not fora Court to speculate as to the 
reasons which may have dictated the employment 
of the language used in & contract. 

A clause in a contract ran as follows :—‘ In the 
month of January immediately preceding the com- 
mencement of a year (which term shall for the 
purpose of this agreement bs deemed to mean a 
period of 12 calendar months commencing on the 
first day of April and ending on the thirty-first 
day of March) the price payable by the Buyers for 
the coal to be delivered during such year shall be 
settled and adjusted at eight annas per ton above 
the price payable under or inrespect of the then 
latest contract forthe purchase of First Olass 
Jharriah coal loaded into wagons at Colliery Siding, 
entered into by the Railway Board or if that Board 
shall have been abolished then by such authority 
ag shall be constituted or established in its place 
or if no such authority shall be established or if 
no purchase shall have been made by such Board 
or authority for nine months prior to the com- 
mencement of such year then by Purchasers in the 
Oalcutta Market Provided Nevertheless that the 
price so to be settled and adjusted as aforesaid 
shall in no case be less than Rupees three and 
annas twelve perton:” 

Held, that the whole 
end, hinged on and was 
datory provision that the price for each contract 
year should be settled and adjusted in the pre- 
ceding January. In each of the three cases of 
“ then latest” contracts which were specified (viz., 
Railway Board contracts, substituted authority 
contracts, and market contracts) they must, accord- 
ing to the clause be under gonsideration at the 
settlement and adjustment in the month of Jan-, 
uary; and in every case the word “then” must, 
and could only, refer to the only point of time 
mentioned in the clause, viz, the month of 


clause, from beginning to 
governed by the man- 
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January. No other meaning was capable of being 
eesigned to the language used. The same, how- 
ever, was not true of the words which created, the 
apparent inconsistency, viz., “or ifno purchase 
shall have been made by such Board or authority 
for nine months prior to the commencement ofsuch 
year, ete." The point of time when the necessary 
enquiry or investigation as to the existence of 
contracts ofthe Board or authority had to be made, 
was unchanged. It wag still the time of the settle- 
ment and adjustment in January. The words ac- 
cordingly might well mean “if no purchase shall, 
at the time of the settlement and adjustment in 
January have been made by such Board or autho- 
rity for nine months prior to the commencement 
of such year.” In such a context it did but little 
violence to the last ten words to construe them as 
referring to a period which commenced nine months 
before April 1, and ended at the time of the settle- 
ment and adjustment. 


Messrs. H. V. Willink, K.C., S. Hyam 
and L. M. Jopling, for the Appellants. 


Messrs. A. T. Miller, K. C. and J. M. 
Parikh, for the Respondents. 


Lord Russell of Kiiowen.—The point 


for decision cn this appeal is the trae. 


construction of one clause in an agreement 
dated January 16, 1919, and made between 
the appellants and the respondents. By 
the agreement the appellants (called there- 
In “the sellers") sell to the respondente 
(called therein "the buyers”) the output of 
Coal from certain seams in their collieries, 
for a period which commenced on April 1, 
1921, and which has still a few years to 
run. 


The clause in question is the 4th clause 
which runs as follows:— 

“In the month of January immediately preceding 
the commencement of a year (which term shall for 
the purpose of this agreement be deemed to mean a 
period of 12 calendar months commencing on the 
first day of April and ending on the thirty-first day 
of March) the price payable by the Buyers for the 
coal to be delivered during such year shall bo 
settled and adjusted ateight annes per ton above 
the price payable under or in respect of the then 
latest contract for the purchase of First Class 
Jharriah coal loaded into wagons at Colliery Siding 
entered into by the Railway Board or if that Board 
shall have been abolished then by such authority as 
shall be constituted or established in its place or 
if no such authority shall beestablished or if no 
purchase shall have been made by such Board or 
authority fur nine months prior to the commence- 
m¢nt of such year than by purchasers in the Cal- 
cutta Market Provided Nevertheless that the price 
so to be settled and adjusted as aforesaid shall in no 
Case be lesa than Rupees three and annas twelve per 


ton 

A consideration of the clause reveals the 
fact that it contains two features or provi- 
sions, which, if construed according to 
their literaland grammatical meaning, are 
Inconsistent with each other—viz. (1) The 
first part, ending with the words “Railway 
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Board,” is a provision that the price for 
each contract year shall he settled and 
adjusted in the preceding month of Janu- 
ary on the basis of the then latest contract 
of the Railway Board; whereas (2} the sub- 
stituted provision for that settlement and 
adjustment in the month of January being 


made on the basis of Oaleutta market cons 


tracts, is brought into operation in an event 
the happening cr non-happening of which 
cannot be ascertained until two months 
later than the end of January. 


The difficulty which may arise is obvious; 
and it did in fact arise in connection with 
the contract year commencing on April 1, 
1932. The Railway Board made no*con- 
tracts of the kind specified in the clause 
(which may conveniently be called relevant 
contracts) at any time between July 1l, 
1931, and January 31. 1932; but the Rail- 
way Board did enter into relevant contracts 
after January 31, 1932, and April 1, 1932. 

A difference thereupon arose between the 
Parties, and it became necessary to have 
the clause atthoritatively construed; and 
for that purpose the respondents instituted 
the present suit in which, as ultimately 
settled by the Court, the relief sought 
took the following form:— 

(a) Whether on the true construction of cl. 4 
of the agreement of January 16, 1919, and on the 
basis of there being no contract for the purchase 
of First Olass Jharriah coal made by the Railway 
Board or any similar authority befween July 1, and 
January 31, following the plaintiffs are entitled 
to have the price of the coal supplied by the de- 
fendant under the agreement inthe year commenc- 


.ing from the following April 1, calculated on the 


footing of the latest purchasere contract in the 
Calcutta market entered into during the said period 
i.e, between July 1 and January 31, following: or 
oe other basis guch price should be calculat- 
ed.” 


It will be observed that what is sought is 
to have the clause construed without re» 
ference to the events of any particular 
year, but upon a specified basis. 

The plaintiffs contended that by the 
olause, the price for the subsequent con- 
tract year has to be settled and adjusted 
by the end of January by reference to the 
then latest Railway Board relevant con- 
tract, hut that if no such contract had 
been entered into between the preceding 
July l,and January 31, the price must be 
settled and adjusted by reference to the 
then Jatest contract entered into by pur- 
chasers in the Calcutta market during the 
same period. 

On the other hand the defendants con- 
tended that the price for each contractual 
year must be settled and adjusted primari- 
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ly by reference to the price of the latest 
relevant contract of, the Railway Board 
‘made in the period from the preceding 
July 1, to.March 31, and that recourse 
could only be had to market contracts if no 
such,contract had been made by the Rail- 
way Board during that period, 

Engineer, J. decided in favour of the 
plaintiffs’ view, and made a declaration in 
terms of the relief prayed. An appeal from 
that decree was dismissed, but a declara- 
tion (amended in a small detail) was sub- 
stituted for that contained in the original 
decree, Beaumont, O. J., while not, it would 
seem, favouring the contention of the 
defendants, felt some doubt about the cor- 
rectness of the plaintiffs’ construction, His 
doubt, however, was not strong enough to. 
induce him® to dissent. He seems to have 
preferred -a construction suggested by 
himself, for which neither party contended, 
and which seems to their Lordships open 
to the objection that it provides for the 
settlement and adjustment of two alterna- 
tive and contingent prices in January, a 
proceeding which none of the language 
used would appear to justify. Blackwell, 
J. agreed with Engineer, J. thinking that 
less violence was done to the language 
used, by adopting the declared construc- 
tion than by adopting the construction 
«contended for by the defendants. 

After consideration of close and careful 
«arguments before the Board, their Lord- 
ships find themselves in agreement with 
the Courts in Bombay. 

That there exists an apparent inconsis- 
Kency according tothe literal construction 
«of the words used, is clear; and in such a 
ase if by any other reasonably possible 
«onstruction the apparent inconsistencies 
‘ean be reconciled, that construction should 
ibe adopted. 

Turning tothe clause in question it is to 
tbe observed that the whole clause, from 
tbeginning to end, hinges on and is govern- 
wed by the mandatory provision that the 
price for each contract year shall be 
settled and adjusted in the preceding 
January. In each of the three cases of 
“then latest’ contracts which are specified 
Kviz. Railway Board contracts, substituted 
authority contracts, and market contracts) 
they must, according to the clause be under 
consideration at the settlement and adjust- 
ment in the month of January; and in 
“every case the word “then” must, and can 
only, refer to the only point of time men- 
Mioned in the clause, viz., the month of 
January. No other meaning is capable of 
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being assigned to the language used. The 
same, however, is not true of the words 
which create the apparent inconsistency, 
viz. “or if no purchase shall have been 
made by such Board or authority for nine 
months prior to the commencement of such 
year, etc.” The point of time when the 
necessary enquiry or investigation as to 
the existence of contracts of the Board or 
authority has to be made, is unchanged, 
It is still the time of the settlement and 
adjustment in January. The words accord- 
ingly may well mean “if no purchase 
shall, at the time of the settlement and 
adjustment in January have been made by 
such Board or authority for nine months 
prior to the commencement of such year.” 
In such a context it does but little violence 
to the last ten words to construe them as 
referring to a period which commences nine 
months before April J, and ends at the 
time of the settlement and adjustment. 
The position accordingly is this: that of 
the two portions of the clause which dis- 
close the inconsistency, one is susceptible 
of a possible construction different from its 
literal meaning, while the other is not: and 
if the possible construction is applied all 
inconsistency disappears. That construc» 
tion must therefore be adopted. 
This alternative construction of the 
clause is not, their Lordships think, open 
to the objection which seems to have press- 
ed upon the Chief Justice. It does not 
convert a condition precedent into anything 
other than a condition precedent; nor does 
it involve having recourse to the Calcutta 
market otherwise than on the condition 
specified, except of course according to the 
literal meaning ofthe words used. What 
the Courts in Bombay have done is, in 
order to reconcile two apparent inconsisten- 
cies, to attribute to the words used a 
meaning which the words used are capable 
of bearing, though different from their 
literal meaning. The condition precedent 
80 construed remains as a condition prece- 
dent, and the condition specified by the 
agreement is the condition as so construed. 
It was suggested that the reason why ° 
the month of January was mentioned in 
the clause was, or might be, because at the 
date of the agreement the Railway Board 
was wont to make its coal contracts during 
the period between July and January. It 
is not for a Court to speculate as to the 
reasons which may have dictated the em- 
ployment of the language used in a con- 
tract; indeed if any such speculation were 
allowable, it could equally be suggested, 
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as a commercial reason, that the month of 
January was selected in order to afford the 
buyers sufficient time in which to make 
their other commercial arrangements, with 
@ knowledge of the price which they 
would then be paying for their coal. 

For the reasons indicated their Lord- 
ships are of opinion that this appeal should 
be dismissed, and they will humbly advise 
His Majesty accordingly, l 

The appellants will pay the costs of the 
appeal, 

Appeal dismissed‘ 


Solicitors for the Appellant: — Messrs. 
Cassavetti Coustas & Co. 

Solicitors for the Respondent: — Messrs. 
Stanley Johnson & Allen, 


OUDH CHIEF COURT 
Second Civil Appeal No. 104 of 1937 
December 1, 1939 
HAMILTON, J. 
WALI MOHAMMAD KHAN AND OTHERS— 
. DEFENDAN TS— APPELLANTS 
, Versus 
Subedar ABDULLAH KHAN 
AND ANOTHER—PLaAINTIFFS—~ 
RESPONDENTS 

Land tenure—Grove land—Plot divided in many 
parts—One part entered in revenue papers as 
parti qadim— Whether evidence of its possession by 
zamindar—Trees on some paris of plot becoming 
so few that whole plot ceasing to be grove— 
Zamindar 7% entitled to possession of whole—Trees 
sufficiently numerous for whole plot to be grove— 
Absence of trees on one or more parts—Zamindar 
cannot take possession of part. 

The entry parti qadim in patwari's papers in 
respect of a part of a grove land is not evidence 
of the possession of the zamindars and of the loss 
of possession of the original grove-holders. 

The plot of grove land must be considered as a 
whole. 

Where the trees on the plot of grove land 
which is sub-divided in many parts, become so 
few, be it on one part or on two parts or on three 
parts that the whole number ceases to have the 
character of a grove, the zamindars will be entit]- 
ed to possession over the whole, but if the treeg 
are sufficiently numerous for the whole number to 
be a grove, even if there are no trees on any one 
" part of it, the grove-holders are entitled to retain 
possession. The zamindars have to sue for the whole 
number and they then have to prove that its present 
condition was such that it was no longer a grove 
but they cannot sue only for one part of the grove, 
140 Ind. Cas. 700 (2), relied on. 


S. ©, A, against the order of the Oivil 
Judge, Partapgarh, dated November 9 
1936. 


Mr. S. N. Srivastava, for the Appellants. 
Mr. H. Husain, for the Respondents, 
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Judgment.—This is an appeal by 
defendants against a decision of the learned 
Civil Judge of Partabgarh who allowed an 
epee) aod decreed the suit of the plain- 
tiffs. 


The defendants held a grove which was 
numbered 219-A,219-B and 219-0 at the 
previous settlement. The . land js now 
numbered 147-1, 147-2, and 1473, but -at 
the first settlement it was numbered 47 
with goshas A,B and O, all being groves. 
One part of it ceased to have any trees 
and according to the plaint the defendants 
took possession of it and planted trees 
although it had ceased to be a grove and. 
had, therefore, reverted to the defendants 
who were zamindars. The lower Appellate 
Court held that Nos. 147-1, 147-2 and 
147-3 must no longer be regarded as one 
plot because it is sub-divided into three 
parts andthe defendante were no longer 
entitled to the part without trees. The 
lower Appellate Oourt has drawn a dis- 
tinction between the present case and 
Lal Jagdish Bahadur Singh v. Ragho Ram 
(3 O. W. N. 392), (1) but a case more in 
point is Lachhmi Narain v. Kampta 
Prasad (90. W. N. 677), (2) the only 
difference between that case and the 
present one being that in that case the plot 
of land was subsedivided into two parts and 
in the present case it is sub-divided into 
three. The learned Counsel for the rese. 
pondents would make a further distinction 
in the present case inthat the part in 
suit which no longer has any trees has 
been described in revenue papers as 
parti qadim while there is nothing tosbow 
how the landin 9 O. W. N. 677, (2) was. 
entered in the patwari's papers. I do not. 
think that it is possible to hold that the 
entry parti gadim in a case like the present. 
one is evidence of the possession of the 
zamindars and of the loss of possession of 
the original grove-holders. Once there 
were notrees on it, it was natural for 
the patwart tocease to record it as a 
grove, and ifit was not cultivated the 
only entry thatthe patwart could make 
about it was tocallit parti. At first it 
might be qualified by the adjective jadid . 
and in time would become entered as 
parti qadim. I see no reason to differ from 
the view expressed in 9 O. W.N. 677 


(1) 3 O W N 392; 94 Ind. Oas. 349; 130 LJ 
265, LR 7A (QO) 237; A I R 1926 Oudh 458; 
28 O O 271, : 

(2) 90 W N 677; 140 Ind. Oas. 700; 16 R D 487; 
A I R 1932 Oudh 281; L R13 A (O) 312% Ind. Rul. 
(1933) Oudh 17; 8 Luck. 111. - 


1940 KISANI Vv. MURLI SINGH (ALL,) 873 


(2) sothatin the present case one must 
consider - the whole plot No. 147. If the 
trees become so few, be it on one part 
or on two parts oron three parts that 
. the whole number ceases to have the 
character of a grove, the zamindars will 
be entitled to possession over the whole, 
‘but if the trees are sufficiently numerous 
for the whole number to be a grove, 
even if there are no trees on avy one part 
of it, the defendants are entitled to retain 
possession. ‘The plaintiffs had to sue for 
the whole number and they then had to 
prove thatits present condition was such 
that it was no longer a grove but they only 
i about one part and this they cannot 

0. 

I, therefore, allow the appeal with costs 
and restore the decision cf the trial Court 
dismissing the suit. 

S. Appeal allowed. 


SS 


ALLAHABAD HIGH COURT 
First Appeal No. 298 of 1938 
February 15, 1940 
RacHarat BINGE, J. 

Mst. KISHNI—Crgpitor—A PFELLANT 
versus 
MURLI SINGH AND oTHERsS— 
RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 1934), 8.9 
(3) (as amended by Act of 1939), and s. 13—Under s. 9 
Special Judge can admit written statement, filed 
beyond prescribed period—S, 13, applicability. 

Under s. 9 (3), U. P. Encum. Estates Act, as amend- 
ed by Act of 1939, itis open tothe Special Judge 
before hesends up the decrees passed by him to the 
Collector under the provisions of s. 19 of the Act, to 
admit written statements though filed beyond period 
of limitation for sufficient cause shown. Section 13 
cannot go against creditor because it does not apply to 
those cases in which an appeal or revision has been 
preferred against the decisionofthe Court below. 
The provisions of s. 13 will come into operation only 
afterthe termination of the appeal or revision as the 
case may be. ; 

F. A, from an order of the Special Judge 
First Grade, Aligarh, dated August 146, 


1938. 
Mr. J. Swarup, for the Appellant. 
Mr. S. B. L. Gour, for the Respondents. 


Judgment.—The principal point for 
determination in these cases is a8 to whe- 
ther the order of the Court below holding 
that the claim was barred by limitation 
in view of the provisions of s. 9cl. (3), 
Ercum. Estates Act, was correct. Bece 
tion 9, (3), Encum. Estates Act, ordained 
as follows: 

“The writtenstatement must be presented within 


the period specified in the notice, unless the 
claimant satisfies the Special Judge that he had 
sufficient cause for not presenting it within such 
period, in which case the Special Judge may 
receive the statement if presented within a further 
period of two months”, 


The effect of this clause was that tha 


creditor of the landlord applicant had to- 


file his written, statement within a total 
period of five months and if that was not 
done the Court had no power to give 
any further extension oftime. It may in 
these circumstances be conceded that 
when the Courts below held that the 
written statements in these cases were 
not filed within limitation that view was 
perfectly correct and the order of the 
Courts below could not have been challeng- 
ed inappeal or revision if there had 


not been any subsequent amendment of 


the law on the point. The law on the 
subject however has 
subsequent amendments and nowas a 
result of those amendments s. 9, cl. (3) runs. 


as follows : 
“The written statement must be presented within 


the period specified in the notice, unless the- 


claimant satisfies the Special Judge thathe had 
sufficient cause for not presenting it within 


such period, in which case the Special Judge. 


may, subject to such orders as to costs as he 
may deem fit, receive such statement if presented 
at any time before the date on which he 


sends the decrees to the Collector under the- 


provisions ofs.19 or before November 30, 1939, 
whichever is later", 


It is now clear that it is open to the 


Special Judge before he sends up the 
decrees passed by him to the Oollector 


under the provisions of s. 19 to admit. 


written statements though filed beyond 
the period of limitation for sufficient 
reason. In view of this amendment, the 
ruling of a Bench of this Court Ashraf 
v. Saith Mal (1) cannot go against the 
creditor. It was argued before me that 
the provisions ofs. 13 would go against 
the creditor where the written statement 
of the claim by the creditor has not been 
made within a period which had been 
prescribed unders.9 before the amend- 
ment, Section 13, Encum. Estates Act, 
runs as follows: 


“Every claim decreed or undecreed against the- 


landlord in respect of a private debt, other than 


a debtdue to a Co-operative Society registered: 


under the Co-operative Socities Act II of 1912, by 
its members, shall, unless made within the time 
and in the manner required by this Act, be 


deemed for all purposes and on all occasions to have , 


been duly discharged”. 


(1) 1937 A W R 1081; 173 Ind, Oas. 136; A I R1938. 


All. 47; I L R (1938) All. 110; (1937) A L J 1101; 1938 
R D 79; 10 R A 462; 1938 A L R 92. 


been changed by 
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This section would be applicable to 
those cases only in which no appeal has 
been preferred. If a written statement 
has not been filed within the time pre- 
scribed and the Court holds that it has been 
filed beyond the period of limitation and 
against that decision there is no appeal 
or revision to this Court, the provisions 
of s. 13 might apply to that case. The 
creditor in that case might lose his remedy 
as ordained by s. 13, Encum. Estates Act. 
But the position will be wholly different 
in regard to those cases in which an 
appeal or revision has been preferred. 
Section 13 cannot have any effect on 
such cases forthe simple reason that the 
matter is still pending before the Court 
and unless the decision ofthe Appellate 
Court is given it cannot be said thats, 13 
can come into play. The rights of the 
parties will be determined after the 
decision of the Appellate or Revisional Court 
and not before. In an unreported case, Mewa 
Ram v. Prithival Singh, First Appeal from 
Order No. 97 of 1938, decided on Novem: 
ber 6, 1939 the Hon'ble Ismail, J. held 
that by s.9$ of the Amending Act, subss, (3) 
of 8.9 had been amended and that the 
‘Court was now authorized to receive the 
statement (statement of claim by creditor) 
subject to such orders asto costs even if 
the statement was presented at a later 
date, prcvided gocd cause was shown and 
the statement was presented before the 
date on which the Special Judge sent 
the decrees to the Collector under the 
provisions of s, 19 or before November 
30, 1939, whichever was later. In another 
unreported case, Ali Mohamad v. S. 
Zahrul Hasan, First Appeal No. 383 of 1939, 


decided on November 8 1939 the 
same learned Judge held that it was 
now (after the amendment) within the 


competence of the Court to entertain a 
fresh claim if the claimant is able to 
satisfy the Court that he was entitled 
toan indulgence. Wehave also another 
unreported case, Sri Krishna Singh Y. 
Collector of Aligarh, First Appeal from 
‘Order No. 184 of 1937, decided on Janu- 
ary 5, 1910. This case was decided on 
January 5, 1940 by a Bench of two 
learned Judges of which I was a meme: 
ber. The view taken was that in view 
-of the amendment made it was now within 
the competence of the Court to extend 
‘time for good cause shown, ‘The 
one observations might be quoted 
here : 

wate the position however had changed now 
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since the United Prévinces Encum. Estates Amend- 
ment Act, 1939 came into force. Sub-clause £3) 
of s.9 has been greatly altéred and very wide 
powers have been given to the Special Judge to 
admit written statements presented at» any time ° 
before the date on which he sends the decresto the 
Collector under the provisions of s. 19 or before 
November 30, 1939, whichever is later...... That 
being sothe Special Judge has full autifority 
to accept the written’ statement although it has 
been presented beyond the period of grace 
allowed by sub-cl. (3). The claimant however 
will have to satisfy the Special Judge that he has 
sufficient cause for not presenting the written state- 
ment,” 

After a consideration of tħe matter, I feel 
satisfied thatthe correct view is that on 
account of the amendment made in the 
Encum. Estates Act and in view of the 
provisions of s. 9, cl. (3) as they: now stand 
itisopen to the Special Judge before 
whom the claimant made his claim by 
filing written statement beyond the period 
fixed to extend that period for good cause 
shown, Section 13, Encum. Estates Act, 
does not apply tothose cases in which an 
appeal or revision has been preferred 
against the decision of the Court below. 
The provisions of s. 13 will come into 
operation only after the termination of 
the appeal or revision as the case may 
be. Inthe present case the written state- 
ment had already been filed by Mst. 
Kishni, the creditor, but was not filed 
within time. I think, inview of what 
I have mentioned above, it is necessary that 
the case should be sent back to the Court 
below with directions that the appellant 
should be given an opportunity to show 
that she had sufficient cause for not pre- 
senting the written statement within the 
period prescribed, Jf she satisfies the 
Court, she will be entitled to have her claim 
taken into consideration. For the reasons 
given above I allow this appeal, set aside 
the order passed by the Oourt below 
and send back the case to the trial Court 
with directions that the appellant should 
be given an opportunity toghow that she 
had sufficient reasons for not presenting 
her written statement of claim within the 
period prescribed. If she succeeds then 
the case should be disposed of according to 
law. Sofar as the costs ia this Court are 
concerned they will abide the result. - 


g. Appeal allowed, 


1940 


PATNA HIGH COURT 
Appeal No. 173 of 1938 
August 9, 1939 
ROWLAND AND OHATTEBJI, JJ. 
HALDHER:PRASAD SINGH AND ANOTARR— 
APPELLANTS 
° versus 
NATHA SINGH AND ofuags—ReEsponDENTS. 


Deed—Construction—Sale of zamindari ‘masewa 
the decree for costs and mesne profits—Decree for costs’ 
and-mesne profita, held not transferred. 

_M sued to recover possession of certain proper- 
ties. For the purpose of prosecution of this suit 
she entered into a champertous agreement with N, 
whereby it was agreed that N should bear all 
‘costs of the litigation and in consideration thereof 
should receive half the gamindari property. The 
suit was decreed for part of the zamindarié proper- 
ty with costs and mesne profits. A sale-deed was 
then executed which recited that “ all the zamin- 
dart Tights appertaining thereto masewa the decree 
Kor costs and mesne profits” have been sold : 

Held, thatthe word masewa meant every thing 
tout the decree for costs and mesne profits. The 
noney decree was not, therefore, transferred by the 
‘ale-deed. 


A. from the original order of the Subs 
Wudge, Muzaffarpur, dated June 18, 1938. 


Messrs, B. P, Sinha and Krishna Kumar 
singh, for the Appellants, 

Messrs. Mahabir Prasad and B. K. Saran, 
or the Respondents. 


Rowland, J.—This appeal by the decree» 
molders arises out of an objection in execu- 
ion which was decided against the appel- 
ants under s. 47, Civil P.O. The mother 
f the appellants sued to recover possession 
certain properties after setting aside 
lienations made by her own mother, For 
he purpose of prosecution of this suit she 
sntered into a champertous agreement with 
Narsingh Singh. The suit was decreed for 
«art of the zamindari property claimed with 
miesne profits and costs and the decree was 
firmed in appeal, During the pendency 
«f the appeal; Mst. Ramzhari Kuer died in 
932 and the present appellants were sub- 
tituted. They entered into an agreement 
eith Narsingh Singh similar to that bete 
meen the lady and him. In pursuance of 
Ehe agreement they executed on October 10, 
934 a sale deed in his favour. They are 
wow seeking to execute the decree for costs 
nd there is pending: an application by 
“hem for ascertainment of the mesne profits. 
‘his objection was taken against the execu- 
mion of the decree for costs by judgment- 
'ebtors Nos. 2}-23. They are brothers of Nar- 
ingh Singh who is now dead and they have 
Yieged in their petition of objection that 
Moe decree for costs and mesne profits was 
‘ansferred to Narsingh Singh. by the sale 
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deed of 1934 so that the appellants can no 
longer execute this part of the decree, The 
Subordinate Judge accepted the case of the 
objectors ; hence this appeal. 

The question turns on the reading and 
construction of the sale deed. The Suabordi- 
nate Judge has treated it as governed by a. 
passage which he cites and understands to 
mean that besides the zamindarz property 
the decree for costs and mesne profits was 
also transferred. In appeal we are invited to 


. examine the document as a whole and to 


hold that the passage referred to by the 
Subordinate Judge does not bear the mean- 
ing he has attributed to it both on a proper 
construction of the words used and also 
because that meaning is contrary to the 
tenor of the whole of the document. First 
the document recites the agreement be- 
tween Mst, Ramjhari Kuer and Narsingh 
Singh. She is said to have agreed that 

“She would execute a sale deed in respect of one- 
half of the proprietary interest that would be ac- 
quired by means of the suit in his (Narsingh’s) 
favour in lieu of the costs of the suit and his 
labour,” 

This part of the document does not allude 
to any promise by the lady to transfer the 
costs or mesne profits that might be award- 
ed. The objection of the respondents gave 
quite a different version of the agreement 
between the lady and Narsingh Singh. Ac- 
cording to this version, the lady was to exe» 
cute a deed of absolute sale in respect of 
one-half of the milkiat interest, costs and 
mesne profits for which the decree would 
be passed. Further that the decree would 
be jointly executed by thelady and Nar- 
singh Singh in respect of their one-half 
share each of the milktat interest, costs 
and profits. So far as this agreement was 
concerned, the objection of the respondents 
was totally at variance with the agreement 
as recited in the sale deed which they rely 
on to support their case. The next agree» 
ment was that entered between the appel- 
lants and Narsingh Singh after the death 
of Mst. Ramjhari Kuer. What the sale deed 


recites is that 

“out of the proprietary interest we would get from 
the appeals we would execute a deed of salein his 
(Narsingh’s) favour in respect of one-half share of ° 
the interest claimed in the suits as agreed to by our 
mother, and we would keep the other half.” . 


In the petition of objection of the res- 
pondents this agreement is not referred to. 
The objection as pressed alleged that the 
sale deed of October 10, 1934 transferred 
to Narsingb Singh half the decree for costs 
and mesne profits in addition to half the 
zamindari property. At a later stage the 
objectors were permitted to substitute the 
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word ‘half’ and to claim that the entire decree 
for costs and mesne profits had been trans- 
ferred to them, ` Such a transfer, it will be 
seen from what has already been said, would 
goa good deal beyond what had been pro- 
mised in the previous agreements. ‘Those 
agreements appear to have contemplated 
that Narsingh Singh should bear all the 
costs of the litigation and that he should 
recelve in return simply half of the pro- 
perties and not that he should receive back 
as well as the property the costs incurred 
by him. Infact Rs. 700 had been spent 
‘during the appeal in the High Court by 
the present appellants and at the time of 
the execution of the sale deed provision was 
made for the repayment of this amount of 
Rs. 700 in cash by Narsingh Singh to the 
appellants. Coming to the transfer itself 
the document further recites: . 

“Now Babu Narsingh Singh requested us, the exe- 
cutants, that we should take our dues of Rs. 700 
and execute a deed of sale in respect of half share 


of the proprietary interest that was acquired by 
means of the suit,” 


There is no reference of any request by 
Narsingh Singh that the executants should 
execute a deed of sale in respect of any 
part of the decree for costs or mesne profits. 
The document then says that the execu- 
tants have sold the stated shares of pro- 
prietary interest 

“together with (mat) appurtenances and rights of 
water, forest, etc..... In short all the zamindarz 
rights appertaining thereto masewa the decree for 


costs and mesne profits and also (wobhi) 3 kathas 
4 dhoora kaimi jote lands.” 


The particulars of the property trans- 
ferred are given at the beginning and also 
at the end of the deed. At the beginning 
mention is made of the consideration of 
Rs. 4,000 and of the property transferred 
as l anna 14 gandas and 4 kowris of proprie- 
tary Interest and 3 kathas and 4 dhoors of 
kaimi jote lands. At the end again details 
of the proprietary interest sold and speci 
fication of properties of the vended pro» 
perty are set out and against there is no 
reference to any decree for costs or mesne 
profits. The expression “maseva” was inter- 
preted by the Subcrdinate Judge as meaning 
. “besides or in addition” and Mr, Mahabir 
Prasad has referred to the Student's Practi- 
cal Dictionary in support of this interpre- 
tation; but I find in the dictionary cited, 
the translation given is not ‘besides’ but 
‘beside’ a meaning much more analogous to 
‘outside’ than to ‘along with or including’. 
In Shakespear’s Hindustani and English 
Dictionary the expression ‘sewa' is rendere 
ed as ‘more, additional, besides, except, 
save, but, other than, over and above,’ No 
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doubt if the word ‘sewa’ stood alone there 
would be no difficulty in holding that the 
expression was meant td exclude the decree, 
‘ma’ means ‘what is’, The combined express 
sion ‘maseva’ is rendered in Sakespear’s: 
Dictionary ‘what is besides; besides, more- 
over. over and above, save,’ According to 
its literal meaning then the expression 
‘maseva’ may be rendered as that which is 
besides the decree and may imply everys 
thing but the decree, Having regard to the 
tenor of the document as a whole I am of 
opinion that thisisthe meaning which the 
expression must bear in its present context. 
On that view I would hold that the money 
decree was not transferred to Narsingh 
Singh by the sale deed. On that view the 
objection ought to have been dismissed. 

I would allow the appeal, dismiss the ob- 
jection and direct that the Subordinate 
Judge proceed with execution according to 
law. The appellants are entitled to their 
costs of this appeal and of the objection in 
the Court below. 


Chatterji, J—I agree. 
S. Appeal allowed. 


CALCUTTA HIGH COURT 
Oriminal Revision No. 729 of 1939 
January 24, 1940 
KHUNDKAB AND EpGaLeY, Jd. 

8. HUDA AND ANOTAER— PETITIONERS 
VETSUS 


ALI HUSSAIN M. IQBAL— ObrpcsiItTs 
PARTY 

Criminal Procedure Code (Act V of 1898), 33.179, 
181 (2)—Applicability of s. 179 to criminal breach 
of trust—Person at B purchasing gooda from firm 
at O and depositing price money with Bank at D 
with instructions to remit money to firmat O— 
Bank dishonestly retaining money —Court at O, if 
mak case—Penal Code (Act XLV _ of 1860), 
8. e 

Section 179, Oriminal P. O. has no application to 
the offence of criminal breach of trust which ik 
governed by sub-s, (2) of s. 181. 

A contractor at Barisal, placed an order for cer- 
tain goods with the complainant's firm at Calcutta. 
The goods were to be sent to Barisal and it was ar- 
ranged that the purchase price would be remitted tc 
the complainant's firm by a Bank at Barisal. It was 
alleged that the purchaser deposited this sum with 
the Bank at Barisal and instructed that Bank to 
remit the money to the complainant’s firm at Oal- 
cutta. The Secretary and Managing Director of the 
Bank dishonestly retained the money in contraven- 
tion of this direction. Proceedings under s. 409, 
I.P. O., were started at Calcutta : 

Held, that both the entrustment and the breach 
took place at Barisal and the offence was completed 
there. The Magistrate at Calcutta had, therefore, no 
jurisdiction to try the case. 
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Mr. Radhika Renjan Guha, for the 
Petitioners, 


: Mr. Biréswar Chatterjee for Mr. Kshe- 
mendra Nath Tagore, for the Opposite 
Party., 

Ba 

* Khundkar, J.—This is a rule to show 
cause why proceedings under s. 409, I. P. 
O. now pending against the petitioner in 
the Oourt of the learned Additional Chief 
Presidency Magigtrate of Calcutta should 
nat be quashed on the ground that a Magis- 
trate in Oalcutta has no jurisdiction to try 
the case. The material circumstances are 
to be gathered from the petition upon 
which this rule was granted. It would 
appear that the ccmplainant, who is a parte 
ner of a firm carrying on business in the 
‘town of Calcutta made a complaint in the 
Court of the learned Additional Chief Pre- 
sidency Magistrate to the following effect: 
On March 14,1939 one Manindra Bhusan 
Barkar, a contractor at Barisal, placed an 
order for certain goods valued at about 
Rs. 607 with the complainant’s firm. The 
goods were to be sent to Barisal and it 
was arranged that the purchase price would 
be remitted to the complainant's firm by a 
Bank at Barisal which is known as the 
Barisal Union Bank. It was alleged that 
the purehaser deposited this sum with the 
Bank at Barisal and instructed that Bank 
to remit the money to the complainant's 
firm at Oalcutta. The petitioners who are 
the Secretary and Managing Director of 
the Bank have dishonestly retained the 
money in contravention of this direction, 
The Magistrate upon receiving this com- 
plaint examined the complainant and ree 
corded the following order: 

“I should like to know who is actually responsi- 
ble for the offence alleged. Probably the question 


of jurisdiction will also have to be considered, 
Police to inquire and report.” 


On June 23, 1939 the Police submitted 
a report to the effect thatthe complainant 
had corroborated the statements contained 
in his petition of complaint and had pro- 
duced documentary evidence to support if. 
Thereupon the learned Additional Ohief 
Presidency Magistrate recorded the fcllow- 
ing order: “Report seen. [ssue warrant 
against R. O. Majumdar and S. Huda under 
s. 409, I. P. ©. (Bail Rs. 503 each).” The 
petitioners were thereafter arrested atb 
Barisal and were released on bail. It has 
been contended before us by Mr. Chatters 
jee wh? appears to oppose this Rule that 
the provisions of s, 1/9, Criminal P. O. 
govern the present case. That section is 
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in the following terms: | 

“When a person is accused of the commission of 
any offence by reason of anything which has been 
done, and of any consequence which has ensued, 
such offencs may be inquired into or tried by a 
Court within the local limite of whose jurisdiction 
any such thing has been done, or any such conse- 
quence has ensued,” 


Mr. Ohatterjee’a contention is that inas- 


much as the loss occasioned to the com- 


plainant’s firm by reason of the alleged 
criminal breach of trust is a loss which 
would be suffered in Calcutta, the Court 
at Calcutta has jurisdiction. In our judg- 
ment, 8.179 of Oode has no application to 


‘the offenee of criminal breach of trust 


which is governed by subes. (2) of s. 181 
of the Code. The language of that sub- 


section is a3 follows: 


“The offence of criminal misappropriation or of 
criminal breach of trust may be inquired into or 
tried by a Court within the local limits of whose 
jurisdistion any part of the property which is the 
subject of the offence was received or retained by 
the accused person, or the offence was committed.” 


Now, upon the allegations contained in 
the petition of complaint the entire property 
which is the subject of the offence alleged 
that is to say, the sum of about Rs. 607, 
being the price of the goods supplied by 
the complainant's firm to their customer at 
Barisal, was received by the petitioners at 
Barisal and the whole of it is being retain- 
ed by them at that place. This money was 
according to the complaint entrusted to 
the petitioners at Barisal by Manindra 
Bhusan Sarkar and the petitioners have 
deliberately omitted to remit the monsy to 
the complainant in violation of Manindra’s 
instructions as to the manner in which the 
money entrusted to them was to be applied, 
According to these allegations, both the 
entrustment and the breach took place at 
Barisal and the offance was completed 
there. Upon the facts alleged wa cannot 
understand how it could be said that any 
part of the property in question was receiv- 
ed or retained elsewhere than in Barisal 
or that the offence was committed in any 
other place. The rule must accordingly 
be made absolute. The petitioners will be. 
discharged from their bail, 


Edgley, J.—I agree. 


S, Rule made absolute. 
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PATNA HIGH COURT 
Oivil Revision No, 107 of 1937 
August 18, 1939 
HARRIES, O. J. AND MOHAMAD NOOB, J. 
YELLAYI SANNA YA—DeErFenvant No. 1— 
PrtITIONER 
VETSUS 
SANNAYAJULU RAMESHAM AND OTHERS 
— PLAINTIFFS AND OTHERS— DEFENDANTS 
— Opposite PARTY 

Specific Relief Act (I of 1877), S 9—Decree in 
favour of person claiming undivided share in 
property from which he and his co-sharers were 
ousted, if can be passed. i : i 

The remedy by a possessory suit provided in 
s. 9, Specifice Relief Act, is a special remedy under 
the statute, the principle underlying it being that 
in asummary proceeding, the order of which is 
not appealable, the condition of possession before 
the inroad made upon a property without any pro- 
cess of Jaw should be restored. A Court in a suit 
under s. 9, Specific Relief Act, has no Jurisdiction 
to pass a decree in favour of a plaintiff whoclaims 
an undivided share in a property from which he and 
his co-sharers were ousted. Such a possession 
is not contemplated by s. 9. 31 Ind. Cas. 720 
(1) and 23 Ind. Gas. 618 (3), followed, 28 Ind. Cas 
570 (2), distinguished. 


O, R. from an order of the Additional 
Munsif, Berhampore, dated August 28, 
1937, 


Mr. P. C. Chatterjee, for the Petitioner. 


Messrs. H. Mahapatra and KR. K. Ratho, 
for the Opposite Party. 


Mohamad Noor, J.—This application in 
revision is directed against a decree of the 
learned Additional Munsif of Berhampore, 
decreeing a suit ci the opposite party 
brought under s. 9, Specific Relief Act. 
The plaintiff's case was that he, his full 
prother defendant No, 2, and his half-bro- 
thers defendants Nos. 3 and 4, and their 
father, were in joint. possession of a privy. 
Onthe death of the father, defendant 
No. 1, on the basis of a sale deed in his 
favour said to have been executed by the 
father, erected a partition wall dividing 
the privy into two parts and forcibly dis» 
possessed them from haif of the privy. 
- The learned Munsif after recording the 
evidence decreed the sult. A queStion of 
law was raised before him that the piaint- 
iff admittedly being in possession of an 
undivided portion of the privy was nob ene 
titled to maintain the suit, his prayer being 
that the principal defendant, that is defen- 
dant No. 1, should be dispossessed from half 
of the privy of which he had taken forcible 
possession. The defendant relied before 
the learned Munsif on a decision of the 
Madras High Court in Para Koothan v. Para 
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Kulla Vandu, 31 Ind, Cas. 720 (1),. Th 
learned Munsif declined to follow this case i: 
the face of a decision of the Calgutta Hig 
Court in Ajiman Bibi v. Sheikh Reasat (i 
which according to him was in favoyr ( 
the plaintiff. He held that the area bein 
under the jurisdiction of the Patna Hig 
Oourt where the decisions of the Oalcutt 
High Court are followed, that decisio 
must be followed in preference to the dec. 
sion of the Madras High Court. He ther 
fore decreed the suit. Defendant No. 1 ha 
filed this revision application. 


Apart from the two decisions alread 
referred to, which I shall discuss in 
moment, Mr. Chatterji appearing on beha! 
of the petitioner has referred us to anothe 
decision of the Caleutta High Court in Ha 
Nama Dass v. Sheikh Naji (3). This dec 
sion and that of the Madras High Cour 
which [ have already referred to clearl 
lay down that a Oourtin a suit under s. ! 
Specific Relief Act, has no jurisdiction t 
pass a decree in favourofa plaintiff wh 
claims an undivided share in a propert 
from which he and his eco-sharers wer 
ousted, Lam inclined to follow these tw 
decisions. The remedy by a possessory sui 
provided in 8,9, Specific Relief Act, is 
special remedy under the statute, th 
principle underlying it being that in: 
summary proceeding the orderof which i 
not appealable the condition of possessiol 
before the inroad made upon a propert: 
without any process of law should be re 
stored, The present case is exactly simila 
to the two cases above referred to. Her 
the plaintiff and his co sharers were dispos 
sessed. The plaintiff asks for the restoratio) 
of his possessidn as well as of his brother 
but his brothers do not elaim possession 
Defendant No. 2 filed a written statement ij 
which he supported the plaintiff but di 
not join as a plaintiff nor did he bring hi 
Own separate suit for belong putin posses 
sion of his undivided share. Defendant 
Nos. 3 and 4 have remained absent from th 
suit and there are indications that the 
are siding with the principal defendan 
No. 1. Whatever may be the position, ; 
possession cannot be restored ta a ma 
who doas not want to be put in possession 
Another alternative is that the plaintiff b. 
put in an undivided possession along wit] 


r o Ind. Oas. 720; A IR 1916 Mad. 587; 29 M I 


ROR: O W N 1117; 28 Ind, Cas. 570; A IR 19 
al. ° 

(3) 19 O W N 120; 23 Ind, Gas, 618; A IR 191. 
Cal. 496; 19 OL J 117, 
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the principal defendant. Ihave no doubt 
that such a possession is not contemplated 
by s. 9, Specific Relief Act. 

The learned Munsif has, as I have said, 
relied upon a Calcutta decision reported in 
Ajiman Bibi v. Sheikh Reasat (2), In my 
opinion, the factsof that case have no 
application to the present case. Therethe 
plaintiff was dispossessed from his undivided 
share of a tank by his co-sharers. A ques- 
tion arose whether he could maintain the 
suit for recovery of possession of that 
portion only fråm which he had been dis- 
Possessed. The Oourt after distinguishing 
that case from the case reported in Hari 
Nama Dass v. Sheikh Naji (3), beld that 
he was entitled to succeed. The difference 
between the Oalcutta case reported in 
Hari Nama Dass v. Sheikh Naji (3) and the 
Madras case on the one hand and the 
second Calcutta case reported in Ajiman 
Bibi v, Sheikh Reasat (2), on the other, is 
obvious, in the first two cases though the 
plaintiff and his co-sharers were dispossess- 
ed from the entire property he was en- 
titled to restoration of possession of a 
portion of it only. In the second Calcutta 
case the plaintiff wanted restoration of pos- 
session of the whole of the share from which 
he alone was dispossessed. I would allow 
this application in revision, set aside the 
decree of the learned Munsif and dismiss 
the plaintiff's suit with costs in the lower 
Court, The petiticner will be entitled to his 
costs in this Ccurt which [ would assess at 
one gold mohur. l 


Harries, C. J.—I agree. 
De” Application allowed. 





ALLAHASAD HIGH COURT 
Second Appeal No. 298 of 1938 
Mareh 6, 1940 
Ganea Nata, J. 

LAKSHMI NARAIN—Pratntier = 
APPELLANT 

VETSUS ; 
HARISH CHANDER AND ofagRs— 
— DEFEN DANTS—RESPONDENTS. 

Agra Tenancy Act (III of 1926), 8. 270—Rent suit— 
Payment by tenant in good faith to third person 
tmpleaded under s. 270, proved—Decree, if can be 
passed against the third person—S, 270 (2), scopa of, 

Section 270, Agra Ten. Act, does not provide for 
the passing of any decree against the third person 
who may be impleaded under its provisions, The 
section contemplates a separate suit which may be 
brought by the land-holder to recover his arrears of 
rent from the third person to whom the tenant 


night have paid the rent in question in good faith, 
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or to get his proprietary right in the holding de- 
termined against the third person. 

S.A. from the decision of the District 
Judge, Agra, dated November 12, 1937, 


Mr. B. S. Darbari, for the Appellant. 
Mr. J. Swarup, for the Respondents, 


Jdudgment.—This is a defendant’s appeal 
and arises out of a suit brought by Harish 
Chander and Shiv Kumar plaintiffs against 
Murli, Baldeo and Mangal’ for arrears of 
rent from Kharif 1341 to Rabi 1342 Fasli. 
The defendants contended that they had 
paid the rentin question in good faith to 
Lakshmi Narain. Under the provisions of 
s. 2/0, Agra Ten. Act (No. III of 1996) 
Lakshmi Narain was impleaded as a defen- 
dant. The trial Court found that the rent 
had been paid by the aforesaid tenants to 
Lakshmi Narain, but not in good faith and 
it decreed the suit, The tenants went up 
in appeal and impleaded Lakshmi Narain 
appellant as a pro forma respondent. Tho 
lower Appellate Court found that the rent 
had been paid by the tenants in good faith. 
Jt set aside the decree of the trial Gourt 
against the tenants, but decreed the guit 
against Lakshmi Narain, who, as already 
stated, had bean impleaded as a pro form2 
respondent, Lakshmi Narain has come here 
in second appeal. It has been contended for 
the appellant that no decree could be passed 
against him in this suit, Lakshmi Narain, 
as already stated, was impleaded as a 
defendant in the trial Oourt unders. 270, 
Agra Ten, Act (No. III of 1926), which lays 
down: 

“(1) Whenin any suit brought under this Act— 

(a) by a landholder against a tenant for 
arrears of rent, or 
(b) by a tenant against a landholder to con- 
test a distraint for arrears of rent, 
the tenant pleads that he has paid the rent of the 
holding for the period in respect of which the suit 
is brought or the distraint made to a third person 
to whom he has in good faith been paying the rent 
of the holding up to the date of institution of the 
suit or the date of the distraint, such person shall, 
at the cost of the plaintif, be made a defendant in 
the suit, and the question ofthe payment of rent in 
good faith to such third person by the tenant shall 
be inquired into. ? 

(2) Lf the question is determined in favour of the 
tenant, the suit shall be decided in his favour 
and he shall not be made a party to any sub- 
sequent suit between the landholder and the third 
person for the recovery of the amount so paid or 
for the determination of the proprietary right in the 
holding.” 

According to the provisions of cl. (1), the 
question of the payment of rent in good 
faith to such third person by the tenant 
shall be inquired into, According to .the 
provisions of cl. (2), if the question is deter- 
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-mined'in favour of the’ tenant, the suit 
shall be decided in his favour, that ie, the 
suit will be dismissed against him. Accord- 
ing toc}. (2), the tenant shall not be made 
a party to any subsequent suit between the 
landholder and the third person for the 

‘ recovery cf the amount so paid or for the 
-determination of the proprietary right in 
the holding. This clause contemplates a 
geparte suit which may be brought by the 
landholder to-recover his arrears of rent 
from the third person to whom the tenant 
might have paid the rent in question in 
good faith, orto get his proprietary right 
in the holding determined against the third 
person. 

No appeal was filed by the plaintiff against 
the decision of the trial Court. Section 270, 
‘Ten. Act, does not provide for the passing 
of any decree against the third person 

who may be impleaded under its provi- 

‘sions, and the reason is obvious. No one 

can say what would be the position of the 
third person to whom the rent might have 
been paid by a tenant. If a third person has 

realized the rent from a tenant without any 
right whatsoever, a suit for recovery of the 
money which he has realized would not lie 

‘in the Revenue Court; a suit for determina- 
tion of the plaintiffs’ proprietary right in 
‘the holding may be necessary. If the third 
person were a coesharer and had any right 
to have any sharein the rents assuch, a 
question of accounts would arise, which 

‘cannot be decided in a suit for recovery 
of arrears of rent against v tenant. In the 
present suit therefore a decree cannot be 
passed in favour of the plaintiff against the 
appellant. It is therefore ordered that the 
appeal be allowed with costs, the decree of 
the lower Appellate Court be set aside and 
the plaintiffi’s suit be dismissed against the 
appellant. The appellant will recover his 
costs of the appeal from the plaintiff. 


dD Appeal allowed. 
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SIND JUDICIAL COMMISSIONER’S 
COURT 


Suit No. 1 of 1940 
March 9, 1940 


Loso, J, 

FAKIR MOHAMMAD DADU MOHAMMAD 

—PLAINTIFF 
versus 
MERCANTILE CO-OPHRATIVE BANK 
LTD., KARACHI—Derenpants 
Bombay Co-operative Societies Act (VII of 1925), 
. 38. 710, 54—Sale by Soctety, of property mortgaged to 
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it by member for loan advanced—Suit by member fo 
injunction against sale, whether liable to be dismtsse 
under 3.70 for want of notiec. 

The granting of loans to its members is the bus 
ness of the Society. The proposed sale by the socist; 
of property mortgaged to it by the member for loa 
advanced to him, is an act touching the business < 
the society. Consequently a suit by the membi 
for an injunction against the sale is liablerto t 
dismissed under s. 70, Bom. Co-operative Societi: 
Act, for want of notice. Such asuitis also barre 
under 8.54. 169 Ind. Oas. 439 (1) and 178 Ind. Ga 
674 (2), relied on. 


Pia Kundanmal Dayaram, for the Plain! 
iff. : 
Mr. Hakumatrai M. Eidrani, for the De 
fendants. . 

Judgment.—This is.a suit filed by th 
plaintiff asbaresholder in the Mercantil 
Co-operative Bank Ltd. for an injunctio: 
to restrain the defendant-bank* from sell 
ing the property referred to in the plaint 
Tbe plaintiff isthe holder of a lease of; 
plot of land belonging to the Port Trust a 
Keamari with building thereon. He mort 
gaged the property in question with th 
defendant-bank for a sum of Rs. 15,00C 
The mortgage deed confers on the mort 
gagees a power of sale without the inter 
vention of tha Court. The principal amoun 
of the loan appears to have been reducec 
to about Rs, 10,000 but the plaintiff no 
having paid this amount due by him, de 
fendant-bank are advertising the propert 
for sale in pursuance of the power of sale 
given to them in the mortgage deed, Thi 
plaintif sues for an injunction to restrair 
the defendant-bank from selling the pro 
perty on certain grounds mentioned i 
pars. 6 ofthe plaint. The defendants ir 
their written statement have raised variou 
pleas but in regard to two of them the fol 
lowing preliminary issues have been fram 
ed: (1) Whether the suit .is barred unde. 
s. 54, Bom. Oo-operative Societies Act ? (2 
Whether the suit is bad for want of notic 
under s. 70, Bom. Co-operative Societie 
Act? Section 70, Bom, Co operative Socie 
ties Act, reads : ` 

“No suit shall be instituted against a Society o 
any of its officers in respect of any act touchin, 
the business of the Society until the expiration o 
two months next after notice in writing hag bee 


delivered to the Registrar, or left at his office, stat 
ing the cause of action, the name, description an 


“place of residence of the plaintiff and the relie 


which he claims; and the plaint shall contain ; 
ae that such notice has been so deliveredo: 
eft,” i 


Now, it is-not disputed that no notice way 
given by the plaintiff of this suit such as is 
required by s. 70 of the Act, and it is no 
arguable thatthe suit is not one which falls 
within the purview of s, 70, The granting 
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of loans to its members is ‘the business of 
the Society and the ,act which the Society 
is alleged tobe about to do is an act “touch- 
ing the bysiness of the Society.” It would 
appear therefore that it isessential that the 
plaiptiff before filing his suit should have 
given dhe defendant-bank the notice specie 
fied in s. 70 of the Act, No such notice has 
been given. The plaint does not contain a 
statement that such notice has been given 
and it would appear therefore that the 
plaintiff's suit is liable to be dismissed 
for want’of noticé. In the case in Dharwar 
Urban Co-operateve Bank Ltd, v, Ramchan- 
dra (1), it was held that the omission to 
give the notice required by s. 70, made the 
suit unsustainable in limine. I hold there- 
fore on Issue No, 2 that the suit is bad for 
want of nofice under s. 70, Bom. Oosopera- 
tive Societies Act, 

On my decision of this issue alone the 
plaintiff's suit is liable to be dismissed. But 
I think it is equally liable to be dismissed 
on the ground that it is barred by s. 54, 
Bom. Co-operative Societies Act. In H.C. 
Dey v. Bengalee Young Men's Co-operative 
Credit Society, Ltd., (2), it was held in 
connection with a similar case under the 
Burma Oredit Societies Act of 1927 that 
where a special tribunal, out of the ordi- 
nary course, is appointed by an: Act to 
determine questions as to righis which are 
the creation of the Act, then except so far 
as otherwise expressly provided or neces- 
sarily implied, that tric¢unal’s jurisdiction to 
determine those questions is exclusive. In 
the present case the dispute is one between 
a member of the defendant-Society and 
the Society and under the terms of s, 54, 
Bom, Co-operative Societies Act, such a dis- 
pute shall be referred to the Registrar for 
decision by himself or his nominee. I hold 
-therefore that the plaintiff's fuit is barred 

- by s. 54, Bom. Co-operative Societies Act. I 
‘accordingly order that the plaintifi’s suit be 
dismissed with costs. 


D. Suit dismissed. 


(1) 39 Bom. L R 249; 169 Ind, Cas. ‘439; A I R 1937 
Bom. 231; 10 RB 27, 

(2) A IR 1938 Rang, 392; 178 Ind. Oas. 674; 1939 
R LE 50; 11 R Rang. 259 (F B). 
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_ MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1381 of 1936 
and 947 of 1937 and C. M. P., No. 3086 of 
1937 o 
August 18, 1939 
KUNAI RAMAN, J. 
VISWANATHAN CHETTIAR—Parttttoneg 
versus 
OFFICIAL RECEIVER, COIMBATORE— 
RESPONDENT 
Insolvency—Property belonging to father and son 
attached in execution of decree against them—Sub 
sequent insolvency of father—Hxecution, if can con- 
tinue against intereat of son in property attached. 
It is only when the property proceeded against is 
the property of a person who has been adjudicat- 


ed insolvent that the Court is bound to deliver it to 
the Receiver, 


here a decree-holder in execution of decree 
against father and son has attached property be- 
longing to them, and the father is subsequently 
adjudicated insolvent, execution can be allowed to 
proceed against the right, title and interest of the 
son in the attached property. 157 Ind. Oas. 826 (1) 
explained, 185 Ind. Cas, 159 (2), relied on. 


O. R. Ps. and O. M. P. torevise the order 


of the District Munsif, Udumalpet, dated 
June 16, 1936. 


Mr, P. N. Appuswany Iyer, for the Petis 
tioner, 


Messrs, S. Ramachandra Iyer and P. 8S. 
Ramachandran, for the Respondent. 


Order.—These petitions arise out of ere» 
cution proceedings which were started by 
the petitioner in tha Court of the District 
Munsif of Udumalpet. The petitioner had 
obtained a decree against one Madha 


. Naicken and his son on July #, 1935, the 


decree amount being Rs. 2,702:120. On 
October 21, 1935 he filed an execution 
petition for attachment of the immovable 
properties of the judgment:debtors. Attach- 
ment was ordered on November 1, 1935. 
Subsequently on November 6, 1935 Madha 
Naicken, the father who was one of the 
judgment-debiors filed I. P. No. 199 of 1935 
in the Court of the Subordinate Judge at 
Coimbatore for being adjudicated insolvent. 
On September 1, 1936 he obtained an order 
of adjudication and the Official Receiver of 
Coimbatore was appointed interim Receiver 
of his properties. Thereupon the Official 
Receiver in his capacity as interim Receiver 
applied tothe District Munsif on March 26, 
1936 for stay of execution proceedings and 
his request was granted by the learned 
District Judge of Coimbatore who has up- 
held the order of the District Munsif. ` 
Against that order, the petitioner has filed 
O. R. P. No. 1381 cf 1936. He had also 
appealed to the District Munsif staying 
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execution proceedings. In his judgment 
the Jearned Judge has also upheld the con» 
tention urged on behalf of the respondent 
that nocappeal lay, the petition of the 
Official Receiver before the District Munsif 
being in the nature of a claim petition, 
Against the order of the learned Judge the 
petitioner has filed O. R. P. No. 947 of 1937, 
He has also presented C. M. P. No. 3086 
of 1937 to convert C. R. P. No, 947 of 1937 
into a Oivil Miscellaneous Appeal, should it 
be held that the order of the learned Judge 
is appealable and that consequently no 
revision petition lies to the High Court, It 
is however not necessary to deal with these 
aspects of the case since no technical objec» 
tion has been taken on behalf of the res- 
pondent to anticipate which these different 
Petitions have been filed. 

The learned Advocate for the petitioner 
contends that the District Munsif of Udu- 
malpot has refused to exercise a jurisdiction 
that is vested in him in making the order 
against which the first civil revision petition 
is presented. To appreciate this argument, 
it jS necessary to refer to the reasons given 
in the order of the learned District Munsif 
for staying execution proceedings. Subse- 
quently to the insolvency of Madha Naicken, 
the petitioner was trying to bring the pro- 
perties of Madha Naicken’s son to sale in 
executing the decree that he had obtained 
against both the father and the son. His 
contention before the learned District 
Munsif was that he was entitled to proceed 
with the sale of the son’s share because the 
son has not been adjudicated insolvent and 
ecnsequently the son's share did not vest in 
the Official Receiver. He also contended 
that even if the Official Receiver wanted to 
proceed against the son’s share on the 
ground that the father’s right to dispose of 
the son's share had become vested in him 
on the insolvency of the father, that argu- 
ment could be successfully met by the 
petitioner relying on the order of attach- 
ment of the son’s share which, as already 
stated, was obtained by him on November 1, 
_ 1935, This attachment being prior to the 
insolvency of the father, the Official Re- 
ceiver's right, if any, to exercise the father’s 
privilege of selling the son’s share for his 
debts has been destroyed, 

The contentions urged before the learned 
District Munsif on behalf of the Official 
Receiver were that the property that was 
sought to be attached by the petitioner was 
the self-acquired property of the father 
Madha Naicken and not his joint family 
property and that consequently the son of 
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Madha Naicken did not have any interest 
in it, The learned District Munsif states in 
his judgment that the question which he 
has to determine is whether the properties 
are the self acquisitions of Madha Naicken 
or the joint family properties of Madha 
Naicken and his son Rameswami Naicken. 
Following the decision in Official Receiver, 
Kistna v. K. Ramayya (1), he has held that 
the proper Court to determine this quese 
tion isthe Sub-Court at Coimbatore before 
which the insolvency proceedings took 
place as otherwise it might lead to multi» 
plicity of proceedings ôf a conflicting 
nature. He granted a stay of the. execu- 
tion proceedings as prayed by the Official 
Receiver and directed the petitioner to 
apply to the Sub-Oourt at Coimbatore under 
s. 4, Prov. Insol. Act, 

The learned Advocate for the petitioner 
argues that by making this order the learn- 
ed District Munsif has in effect upheld the 
contentions of the respondent that the pros 
perties that were sought to be attached are 
the self acquisitions of Madha Naicken. He 
also argues that the decision quoted above 
does not debar the learned District Munsif 
from allowing the execution proceedings to 
continue as against the right, title and 
interest of Madha Naicken’s son in the 
property scught to be attached whatever 
those rights may be. ít seems to me that 
these contentions are well founded, The 
judgment reported in Official Receiver, 
Kisina v. K. Ramayya (1) shows that the 
view taken is that it is only when the 
property proceeded against, is the property 
of a person who has been adjudicated ins 
solvent, that the Court is bound to deliver it. 
to the Receiver. This is clear from the 
following sentences that occur in the judg- 
ment : a 

“Whatever has been proceeded against as the pro- 
perty of the person who was subsequently adjudi- 
cated insolvent has to be delivered to the Receiver 
.».. I am of opinion that the policy of s. 51 is 
really to putan end, as it were, to the powers of 
the executing Court to proceed against or do any- 
thing in respect of property against which it hag 
issued execution as soon as it is found that the 
judgment-debtor as whose property it was proceed- 
ed against has been adjudicated an insolvent, and 


an application is made by the Receiver under s. 52 of 
the Act,” 


Therefore it is only where the property 
is sought to be attached asthe property of 
the judgment-debior who has been adjudis 
cated insolvent that these observations can. 
apply. In the present case the petitioner 
wanted to continue execution proceedings 

(1) 58 M 1056; 157 Ind Cas, 826; AIR 1935 Mad, 


w 


651; 68 M L J 681; (1935) M W N 499; 41. L W 698; 8. 
R M 166. 
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against the interest of the insolvent’s son 
who was also a judgment-debtor and who 
admittedly has not been adjudicated insol- 
‘vent, The judgment inthe case mentioned 
above shows that there also the judgments 
debtors were an insolvent father and his 
son and tbat the order that was upheld by 
Pandrang Row, J. wasthe order made by 
the Subordinate Judge permitting the 
Official Receiver in that case to take posses- 
sion only of the interest of the insolvent 
father in the attached properties and allow- 
ing the decree-holders to proceed with the 
execution of their decrees so far as the in- 
solvent’s son’sinterest in the attached pro» 
perties was concerned. Therefore as con- 
tended by the learned Advocate for the 
petitioner, the proper order was not to stay 
execution proceedings altogether but to 
direct a stay only so far as the petition re- 


lated to the interests of Madha Naicken, 


the-insolvent. So far as the proceedings 
related to the interest if any of Madha 
Naicken’s sons in the attached properties 
they should have been permitted to be 
continued by the petitioner. 

The petitioner's learned Advocate also 
invites my attention to the decision reported 
in Arunachalam Chettiar v. Sabaratnam 
Chettiar (2). This is a decision of a Bench 
of two Judges of this Oourt. Reliance is 
placed on the following sentences in the 
judgment : 

“The learned Advocate for the Official Receiver, 
has quoted the decision of Pandrang Row, J. (sit- 
ting alone) in Baluswami Naidu v. Official Receiver, 
Madura (3). The learned Judge does appear to 
have formed the opinion that in the case of the 
insolvency of a Hiniu father s. 28 (2), Prov. Insol, 
Act, does prevent the creditors of a son from attach- 
ing the son’s share in the family property without 
the leave .of the insolvency Oourt. As I have in- 
dicated I do not share this view and as I have also 
indicated it is opposed to the decisions of two 
Benches ofthis Court : Adusumilli Gopala Krish- 
` nayya v. Peyyath Gopalan (4) and Manicka Pillai 
v. Vellayya Naicken (A. A, O. No. 253 of 1939). 
The position is that while the interest of the son 
remains unsold, or unattached the Official Assignee 
has the right to sell the properties for the lawful 
debts of the insolvent father, but unless he exer- 
cises his right he may lose it and, he loses it if the 
interest of the son is attached by a creditor of the 
gon.” 

The present case seems to fall within the 
scope of the observations which form the 
basis of the decision in the case referred to, 


(2) (1939) M W N 367; 185 Ind. Oas. 159; A IR 
1939 Mad, 572; IL R (1939) Mad. 585; (1939) 1 M LJ 
889; 49 L W 515; 12 R M 520. 

(3) (1938) M W N 455; 179 Ind. Cas. 584; A I R 1938 
Mad. 752; (1938) 1 M L J 824; 11 R M 599; 47 L W 


587. 
(4) 51 M 342; 111Ind. Oas. 505; 27 L W 430;A I © 


R 1928 Mad, 479; 54 M L J 674. 
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The respondent's learned Advocate then 
contends that the petitioner has a remedy 
open to him, namely to go before the Court 
in which the insolvency proceedings of 
Madha Naicken, are pending and ask for 
suitable relief and that therefore he must 
not be permitted to resort toa civil revi» 
sion petition in which the granting of the 
relief asked for is discretionary. I am not 
able to accept this contention as well 
founded. When it is clear that the Court 
below has refused to exercise a jurisdiction 
that is vested in it, that is a typical case in 
which the High Oourt will interfere in 
revision. The petitioner had attached the 
interests of the insolvent Madha Naicken 
and his son prior to Madha Naicken’s insole 
vency and his execution proceedings before 
the learned District Munsif were only in 
respect of the son’s share in the attached 
properties and therefore even according to 
the decision reported in Official Receiver, 
Kistna v. K. Ramayya (1) the learned Dis- 
trict Munsif had jurisdiction to direct the 
execution proceedings to continue against 
the right, title and interest, if any, of 
Madha Naicken’s son in the attached proe 
perties. The refusal of the learned District 
Munsif to make such an order cannot be 
supported. I therefore allow the civil revi- 
sion patitions and order that the stay grant- 
ed by the learned District Munsif so far as 
it relates to proceedings in execution as 
against the right, title and interest of the 
insolvent Madha Naicken’s son, bs cancelled 
and tnat the petitioner be permitted to 
continue his execution proceedings against 
such interest, whatever that may be, in the 
Court of the learned District Munsif. The 
petitioner is entitled to his costs and I 
allow one set of costs in the three applica- 
tions payable out of the estate. 
N.D. Petition allowed. 


PATNA HIGH COURT 
Appeal No. «06 of 1938 
December 22, 1939 ° 
FAZL ALI AND CSATTEBJI, Jd. 
Mst, DAULAT KUAR AND ANOTHER — 
PLAINTIFF8—APPELLANTS 
versus 


BISHUNDEO SINGH AND oTHERS— 


- DEFENDANTS—RESPONDENTS 
Hindu Law of Inheritance (Amendment) Act (II ` 
of 1929), s. 2—'Sister’, ins, 2, if includes half-sister 
—Second appeal—Finding that plaintiff ia half- 
sister, is finding of fact—Hvidence, appreciation of, by 
lower Appellate Court—Oannot be questioned in second 
appeal, 
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The Mitakshara Law of succession was altered 
to a certain extent by Hindu Law of Inheritance 
{Amendment} Act. That being so, the Act must be 
strictly construed and words must not be read into 
it which are not there, While passing the Act, the 
Legislature must be presumed to have been aware 
of the well-recognized distinction existing under the 
Hindu Law between asister and a half-sister, and if 
it was their intention to include half-sister also 
within the new class of heirs, she would have been 
specifically mentioned ins,2. Ths Act proceeded on 
the principle of affinity and the Legislature might 
have advisedly left her out of consideration. The 
position of a half-sister being distinct from that of the 
sister even under those Schools of Hindu Law which 
recognise them ag heirs, there is no justification for 
reading the word ‘sister’ ins. 2ofthe Act as includ- 
ing a half-sister. 145 Ind. Cas. 529 (3), 182 Ind. Cas. 
734 (4)and 155 Ind. Oas. 94 (5), relied on. 174 Ind. 
Oas. 211 (6) and 172 Ind. Cas. 858 (7), dissented 
from. 166 Ind. Cas. 753 (8), explained. /p. 886, col, 2.] 

The nding of the lower Courts that the plaintifis 
are half-sisters, is a finding of fact binding in 
second appeal. 

W here a piece of evidence has been duly considered 
by the lower Appellate Court, its appreciation of this 
evidence, whether right or wrong, cannot be ques- 

‘tioned in second appeal. 
A. from an appellate decree of the 


District Judge, Patna dated April 14, 1938. 


Messrs. K, Husnain and Girja Nandan 
Prasad, for the Appellants. 

Messrs. L. K. Jha, G. Sharma and M, 
kahman, for the Respondents. 

Chatterji, J—This appeal arises out 
of a suit brought by Mst. Daulat Kuar 
and Mst. Besar Kuar, daughters of 
Jaglal Singh deceased, who was 
governed by the Mitakshara School of 
Hindu Law, for a declaration that a sale 
deed dated May 20, 1932 executed by their 
mother Mst. Sujachan Kuar, defendant No. 5 
in favour of defendants Nes, 1 to 4 is not 
binding on them. Admittedly the last full 
owner of the disputed property was Ramasre 
Singh son of Jaglal Singh. The plaintiffs 
as sisters of Ramasre Singh claimed to be 
his next reversionary heirs, The suit was 
contested by defendants Nos. 1, 3 and 4 
on the grounds inter alia (1) that the 
plaintiffs were half-sisters of Ramasre Singh 
and as such could not be his heirs and had 
thererefore no locus standi to bring this 
‘suit and (2) thatthe sale deed was justified 
by legal necessity. The learned Munsif 
who tried the suit held that legal necessity 
was not proved for the sale, but he dismissed 
the suit on the finding that the plaintiffs 
were balf sisters of Ramasre Singh and were 
thereicre not bis heirs. On appeal to the 
District Judge this decision has been 
affirmed. Hence this second appeal by the 
plaintifs, Mst, Dault Kuar haying since 
died, Mst. Besar Kuar is now the sole ap- 
pellant, 
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Two questions haye been raised in tl 
appeal, first, whether the plaintifs we 
full sisters of Ramasre Singh as alleged ` 
them; and second, even if they were l 
half-sisters whether they were his heirs, 

On the first question both the Cow 
below have found as a fact that the plai 
tiffs who were admittedly born of the won 
of Sulachan Kuayr, defendant No. 5 we 
half-sisters of Ramasre Singh, This bei: 
a finding of fact would be binding 
second appeal. But Mr, Khursha 
Huenain for the appellant contends tk 
this finding is vitiated by error of law. — 
the first place, he argues that in the se 
deed in question Sulachan Kuar, the vend: 
is described as mother and heir of t 
deceased Ramasre; so defendants Nos. 
to 4, the vendees, would be estopped frc 
disputing her title and consequently frc 
denying that she was the mother of Ramas) 
because her title depended upon her stat 
as mother of Ramasre. Necessarily th 
would also be estopped from denying th 
the plaintiffs were full sisters of Ramas: 
But in order that estoppsl may be us 
against defendants Nos, 1 to 4 it must 
shown that they made some representati 
which induced defendant No, 5 to execu 
the sale deed. Of this there is no pro 
whatever. On the contrary defendan 
Nos. 1 to 4 might have honestly believ: 
that their vendor, defendant No. 5 he 
good title to the property she was conve 
ing. Again the plaintiffs do not clai 
through defendant No. 5, but claim in the 
independent right; and so far as they a 
concerned it cannot even be suggested th 
they were induced to do anything by ar 
representation made by defendants Nos. 
to 4. The questicn of estoppel therefo: 
does not arise. Mr. Kuarshaid Husna: 
then contends that even if the recital in tl 
sale deed does not create any estoppel 
must at any rate be regarded as a stror 
Piece of evidence. It may beso, buts it 
after all a piece of evidence and the learne 
District Judge in appeal has duly cons 
dered it. His appreciation of this evidenc 
may be right or wrong, but it cannot | 
questioned in second appeal. Mr. Khu 
ehaid Husnain next complains that tl 
Courts below bave not attached due impo 
tance to the plaint, Ex. 1, in Suit No, 66 « 
1935, which was brought by a mortgage 
to enforce a mortgage executed by Ramasi 
Singh, deceased. In that plaint Me 
Sulachan Kuar, who was defendant No. 
was described as the mother and the presen 
plaintifs, who were also defendants, a 
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full sisters of Ramasre, But these asser- 
tions were not denied in their written 
statement by the present defendants Nos. 1, 
-3 and 4 who also were defendants in that 
suit, The learned District Judge has 
pointed out that in that mortgage suit in 
which the present defendants Nos. 1, 3 
and 4 were impleaded as transferees from 
Sulachan Kuar the question whether 
Salachan Kuar was the mother or the pre- 
sent plaintiffs were full heirs of Ramasre 
was irrelevant, and therefore no inference 
can be drawn against the defendants from 
their not havimg denied those agsertions. 
oe view of the learned Judge seems quite 
right. 


_ Mr. Khurshaid Husnain in the next place 
contends that the learned District Judge 
has not at all considered the oral evidence 
adduced by the parties on the point under 
consideration. This is no doubt true to 
some extent, but the learned Judge has 
referred to certain facts disclosed by the 
evidence which in his opinion are sufficient 
to prove that the plaintiffs could not be the 
full sisters of Ramasre. In the present 
plaint it is stated that Ramasre who died in 
Bhado 1338 was at the time of his death 
aged only 26 years. The present age (at 
the time of hearing of the suit) of Daulat 
Kuer, plaintiff No. 1, is about 18 or 20 years, 
Ramasre was therefore more than 10 years 
older than Daulat Kuar. Sulachan Kuar 
in her evidence says that Daulat was born 
three years after her marriage and Ramasre 
was 10 years older than Daulat, The Iearn- 
ed District Judge considers that 

“these two statements are sufficient to disprove the 


claim of Daulat Kuar and Besar Kuar to be full sisters 
of Ramasre.” 


We have looked into the oral evidence 
adduced by the parties which is conflicting. 
In my opinion no useful purpose will be 
served by remanding the case for recording 
a finding after consideration of the oral 
evidence because the above statements re: 
lied on by the learned Judge fully justify 
his finding. 

The next question turns on the meaning 
of the word “gister’ ins. 2, Hindu Law of 
Inheritance (Amendment) Act II of 1929. 
Under the Hindu Law as it stood before this 
Act was passed in 1929, sister was not an 
heir at all except in the Presidencies of 
Bombay and Madras, It is under this Act 
that the plaintifs as sisters of Ramasre 
Singh claimed to be his heirs. Section 2 
of the Act runs as follows: 


“A son’s daughter, daughter's daughter, sister, and 
sister's son shall, in the order so specified, be entitled 
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to rank in the order of succession next after a father's 
father and before a father's brother: 

Provided that a sister’s son shall not include a son 
adopted after the sister's death.” 


Mr, Khurshaid Husnain contends that 
sister in this section includes a half-sister. 
According to Murray’s Oxford Dictionary 
“sister” means “a female in relationship to 
another Person Or persons having the same 
parents.” This is however followed by a 
note that itis “sometimes loosely used in 
the sense of half-sister and in that of sister- 
in-law.” This suggests that strictly speak- 
ing sister does not mean half-sister. In the 
Concise Oxford Dictionary the meaning of 
‘sister’ is given as "daughter of same 
parents (also sister german) or strictly 
half-sister parent as another person," 
According to Webster's Dictionary ‘sister’ 
means 

“a female person, or by extension, animal, consi- 
dered in her relation to another person or animal, 
having the same parents (whole sister) or one 
parent in common (half-sister}.” 

Though Webster gives a much wider 
Meaning, the preponderance of opinion 
seems to be that sister does not include 
half-sister in the strict sense of the term. 
In Stroud's Judicial Dictionary relied upon 
by Mr. Khurshaid Husnain there ig no 
separate meaning given for the word “sis« 
ter,” but it occurs with brother where it is 
stated that “a giftto brothers; sisters in- 
eludes the half-blood” and reference is 
made to the case in Grieves v. Rawley, (1) 
from which the followiag passage in the 
judgment of Turner, V. O. is quoted: 

“I think that, in general, when a man speaks of 
his brothers and sisters he spesks of them, not 
with reference to the definition of the word in 
the dictionary, but as a class standing in the 
same relation to one or both of his parents in 
which he himself stands.” ; 

This passage itself shows that the dic- 
tionary meaning of the words ‘brother’ 
and ‘sister’ is otherwise. In the afore- 
said case, however which related to the 
construction of a will it was held that 
the description of “nephews and nieces’ 
in the will included the children of brother 
or sister of half-blood of the testator. In 
Cozens Miles v. Wilson (2), cited by Mra 
Khurshaidq Husnain which also was a cage 
of a will, it was held that the words 
“nephews and nieces” mean prima facie 
the children of brothers and sisters includ- 
ing those of the half-blood. Neither Stroud 
nor these cases therefore are of any assiste 
ance to the appellant. There appears to be 
no reason why the dictionary meaning ag” 


(1) (1852) 68 E R 840. 
(2) (1903) 1 Oh, D 138; 72 L J Oh, 39; 87 L T 581; 
51 W R220. : 
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given by Murray should not be accepted. 
Mr. Khurshaid Husnain then contends 
that whatever may be the dictionary 
meaning of the word “sister” we must 
construe it with reference to the subject- 
matter with which the Act II of 192) deals. 
He hasreferred to the following passage in 
Maxwell on the Interpretation of Statutes, 
Edn. 7, p. 46: 

“Whenever a statute or document is to be 
construed, if must be construed not according to 
the mere ordinary general meaning of the words 
but according to the ordinary meaning of the 
words as applied to the subject-matter with regard 
to their use unless there is something which renders 
it necessary to read them in a sense which is not 


their ordinary sense in the English language as so 
applied.” 


It is argued that the Hindu Law of 
succession recognises no difference between 
relations of full blood and those of 
half-blood except that among themselves 
precedence is given to the former over 
the latter, and this conception of Hindu 
Law must be kept in view in constru- 
ing the Hindu Law of Inheritance (Amend- 
mert) Act II of 1929. Now, this Act, as 
8. 1, cl. (2) shows, applies to persons 
subject to the Law of Mitakshara. Under 
that law as applied in different parts of 
India except in the Presidencies of Bombay 
and Madras sister was not recognized as 
an heir at all. According to the Bombay 
School, ske is an heir as a Gotraja Sapinda, 
being the father’s daughter, while accorde 
ing to the Madras School she comes in 
as a bandhu. Half-sister is also an heir 
under both these Schools but comes next 
after sister. Even in the Bombay Presidency 
in cases governed by the Mayukha half-sister 
does not come immediately after full sister 
but father's father and half-brother intervene 
between them. According to Mayukha 
even a half-brother is removed from the 
full brother by several places, the inter- 
vening heirs being (1) full brother's son (2) 
father’s mother and (3) full sister. The posi- 
tion of a halfsister being thus distinct 
from that of the sister even under those 
Schools of Hindu Law which recognize 
them as heirs, there is no justification for 
reading the word ‘sister’ in s. 2 of the 
Act in a sense different from its ordinary 
meaning in the English language. Let 
us then look to the scheme of the Act. 
It refers to certain specified near relations, 
namely, (1) son’s daughter, (2) daughter's 
- daughter, (3) sister and (4) sister's son, 
The first three, being females, were not 
recognized as heirs at all underthe Hindu 
Law, except only in the Presidencies of 
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Bombay and Madras, and even in those 
Presidencies these females, rather the 
first two of them, were pdstponed to many 
remotely connected heirs. The fourth, that , 
is sister’s son, though already an heir, ranks 
ed as a bandhu and thus occupied a much 
inferior position. By the new Act the clatms 
of these four relations on the ground of 
propinquity were recognized and they were 
brought in within the nearer group of heirs, 
namely the Gotraja Sapindas and were 
assigned their place between the father’s 
father and father's brother. » 

The Mitakshara Law of, succession was 
thus altered to a certain extent by legis- 
lative enactment. That being sd, the 
Act must be strictly construed and words 
must not be read into it which are not 
there. While passing the Act, the Legis- 
lature must be presumed to have been 
aware of the well-recognized distinction 
existing under the Hindu Law between a 
sister, and a half-sister, and ifit was their 
intention to include half-sister also within 
the new class of heirs she would have 
been specifically mentioned in s. 3. The 
Act proceeded on the principle of affinity 
and the Legislature might have advisedly 
left her out of consideration. Mr, Khurshaid 
Husnain suggests that ‘sister’ is a generic 
term and should be interpreted as ‘father’s 
daughter’ in which case half-sister would 
be included in the term. This sugges 
tion is based on the following passage from 
Nanda Pandit’s Commentary on placitum 5 
in 5. 5 of Ohap. II of the Mitakshara: 

“The daughters of the father and other ancestors 


must be admitted, like the daughter of the man him 
self, and for the same reason." 


Following this text the Bombay School 
recognised the sister to be an heir as a 
Gotrja Sapanda. The text expressly says 
“the daughters of the e» father.” This 
cannot afford any guide for interpreting 
the plain word ‘sister’ used in the Act. 
Again if ‘sister’ be read to mean ‘father’s 
daughter’, sister and half-sister would 
both come under the same category and 
would inherit together, This would be 
opposed to the spirit of the Act itself 
which is based on considerations of propin- 
quity. It is said that in such a case the 
general principles of Hindu Law will apply 
so that full blood will exclude the half- 
blood. Bat the Act is enacted, as the Pre» 
amble shows, ` 

“to alter the order in which certain heirs of a 
Hindu male dying intestate -are entitled to succeed 
to his estate,” 

These heirs are specified in s. 2 and 
the order in which they are entitled to 
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rank is fixed by it. -The Act supersedes 
the Hindu Law in certain respects and in 
matters governed by the Act there is no 
‘scope for, the operation of the general 
principles of Hindu Law, If half-sister is 
to gome in, she will have to be placed 
after-sister and before sister's son in the 
section, But is this permissible under the 
section as it stands? In my view it is 
difficult to hold that sister as contemplated 
by the section includes a half-sister. This 
view is supported by the Full Bench deci- 
sion of the Allahabad High Court in Rama- 
dhar v. Suderse (3), and the decision of a 
Division Bench of the Madras High Court 
in Angamuthu v. Sinnapennammal (4). 
The same view is also taken by the Oudh 
Ohief Court in Kabootra v. Ram Padarath 
(5). A contrary view however has been 
taken by the Nagpur High Court in the Fall 
Bench case in Amrutv.Thagan (6), which 
follows an earlier decision of the same Court 
in Shankar v. Raghoba (7), In these cases 
the learned Judges of the Nagpur High 
Court proceeded on the view that 

“to exclude a -half-blood where the full blood 
is entitled to succeed would be contrary to the 
general principle of Hindu Law andes. 2 of Act II 
of 1929 should be interpreted so far aa it is 


possible in accordance with the notions of Hindu 
Law.” 


But their Lordships had to recognise 
the distinction between full sister and 
half-sister in case - of competition inter se. 
In case of such competiton the full sister 
would exclude the half-sister, What 
would then be the position of a half- 
Sister in the order of succession specified 
in s. 2 of the Act? The Act itself makes 
no such provision. Are we to supplement 
the Act and declare that half-sister would 
come after sister? To do sowill be im- 
porting into tke Act something which is 
not there. In Rameshwar v. Ganapati Devi 
(8), the learned Judge of the Lahore High 
Court referring to the decision of the Full 
Bench of the Allahabad High Oourt in 
Ramadhar v. Sudesra (3), observed as 
follows: 


“The decision of the Full Bench however pro- 
ceeded on the general grounds and laid down 

(3) 55 A 725; 145 Ind. Oes. 529; A I R 1933 All, 491; 
(1933) A L J 680; GR A117 (F B). 

(4) A I R 1938 Mad, 364; 182 Ind. Oas. 731; (1938) M 
W N 44; 47 LW 286; 12 R M 140. 

(5) 11 Luck 148; 155 Ind, Cas. 94; A I R 1935 Oudh 
332; (1935) OW N 545;7 R O £58. 

(6)A I R 1938 Nag. 134; 174 Ind. Oas. 211; 10 R 
N 358:I1L R (1938) Nag. 115; (1933) N LJ 66 


F B). 
mG AIR 1938 Nag.i97; 172 Ind. Cas. 858; 10 R N 
4 


(8) 18 L 525; 166 Ind. Oas. 753; A I R 1936 Lah, 652; 
9 R L 421; 39P LR 529. 
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categorically that the word ‘sister' in s. 2 of the 
Act II of 1929 does not include a half-sister, 
With great respect I think that the conclusion 
of the learned Judges is expressed too broadly and 
I confess I have great doubts asto the soundness of 
the reasons on which it is based. But as already 
Stated if is not necessary to express a final opinion 
on this point in this case.” 

Thus, there was no express decision 
on the point in this Lahore case. In 
the view I take the plaintiffs were not 
the heirs of Ramasre Singh and had no 


right to bring the suit for a mere declara- 


tion. J wouid therefore dismiss the appeal 
but in the circumstances without costs. 


Fazl Ali, J—I agree, 
Be Appea! dismissed. 


——— ee” 


MADRAS HIGH COURT 
Appeals Nos. 404 and 405 of 1936 
August 14, 1939 
WavsSworta, J. 

PALANISAMI GOUNDAR—APPELLANT 

versus 
KALIAPPA GOUNDAR— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 95—Can- 
cellation of attachment prayed for and orders there- 
on withheld pending adjudication on application for 
compensation—Applicant under s. 95 cannot be non- 
suited for want of final order on connected applica- 
tion—Spectal damage, if must be proved for order 
under s. 95—Facts to be proved. 

The requirements of an application under s. 95, 
Oivil P. Ö., should be based on the language of the 
section and not on rules obtaining in Common Law 
with reference to a similar but no identical Gommon 
Law remedy. Remedy given bys. 95 should not be 
hedged round with restrictions which the section 
itself does not import. In any case, when the can- 
callation of the attachment has been prayed for and 
orders thereon have been withheld pending an ad- 
judication on the application for compensation, it 
is unfair to non-suit the applicant under s. 95 for 
want of a final order on the connected application. 
In such a case the setting aside of the order of 
attachment is not an essential preliminary to the 
grant of compensation. 151 Ind. Oas. 994 (1), not 
followed, Palaniandi Moopan v. Pachi Palantandi 
Moopan (2), relied on. {p. 888, cols. 1 & 2.) vs 

There is nothing in the language of s 95 to justify 
the inference that special damage need be proved in 
application under s.95 for damages for wrongful 
attachment. The words “ expense or injury" indi- 
cate that either the particular damage upon which 
a monetary value can obviously be placed or the 
more general damage which the Court endeavours 
with difficulty to assess in terms of money, is con- 
templated by the section, p. 8*9, col. 1] | 

It is incumbent upon the person, if he wishes to 
get compensation for wrongful attachment, to prove 
affirmatively that the attachment was applied for 
on insufficient grounds. It is not sufficient for this 
purpose to show that he has properties which are, 
greater in value than the amount at stake in the 
guit. {p. 890, col. 2.] 

A, agaiost an order of the Sub-Judge, 


Coimbatore, dated June 5, 1936. 
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Mr. S, T. Srinivasagopalachari, for the 
Appellant. 

Mr. N. Somasundaram, for the Responde 
ent. 


Judgment.—C. M. A. No. 404 isan appeal 
against sn order making absolute an 
attachment before judgment, O. M. A. 
No. 405 is an appeal against the dismissal 
of an application under e, 95, Civil P. 0., 
for compensaticn for wrongful attachment. 
' The trial Court heard together both the 
application to vacate the ad interim 
attachment and the application for compen» 
eation. In such circumstances it seems hard- 
ly fair to apply as against the appellant the 
rule embodied in Rama Mudali v. Marappa 
Goundan (1) according to which an appli- 
tion for compensation for wrongful attache 
ment wculd not lie until the attachment 
itself has been set aside. The trial Court 
had befcre it an application to set aside 
the attachment and abstained from pass» 
ng crders on it, until the hearing of the 
applicaticn for compensation was finished. 
Similarly, in this Court, I have before me 
both an appeal against the order confirming 
the attachment and an appeal against the 
diemissal of the application for ecmpensas 
tion. Incidentally, I mey observe with 
reference to the case just quoted that there 
is another decision of this Court reported 
in Palaniandt Moopan v. Pachi Palaniandi 
Mooppan (2) which takes the contrary 
view and holds that the passing of an 
absolute order of attachment is no bar to 
an application under s. 95 and with all 
respect to the learned Judge who decided 
the former case, it does seem to me 
that the requirements of an application 
under s. $5 should be based on the language 
of the section and not on rules obtaining 
in Common Law with reference to a similar 
but no identica] Common Law remedy. 

The decision in Ruma Mudoli v, Marappa 
Goundan {1) is based on Lees v. Patterson 
(3) which was a case in which damages 
for the wrongful issue of a writ of ne exeat 
wero refused on the ground that the writ 
-had not been set aside, But it seems to 
me that no such preliminary step has been 
prescribed in s. 95 which alone governs 
the procedure in a summary application 
for compensation for wrongful attachment. 
I doubt whether one would be justified in 
hedging this remedy round with restric» 


(1) 67 M L J 448; 151 Ind. Oas. 994, AIR 1934 
Mad. 638; 7 R M162 (1); 40 L W 638; (1934) M W N 
1187. 

(2), (1931) M W N 956, 

(3) (1878) 7 Oh, D 866, í 
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tions wbich fhe section iteelf does not 
import. In any case,-as I have already 
indicated, when the cancellation of the 
attachment has been prayed foreand orders 
thereon have been withheld pending an 
adjudication on the application for compen: 
sation, it seems to me unfair to nénesuit 
the applicant under s. 95 for want of a 
final order cn the connected application, L 
acsume therefore that the setting aside of 
the order of attachment is not an essential 
preliminary to the grant of compensation. 

A further question arises whether it is 
necessary to prove what is ¢cmmonly known 
a8 special damage in order to -justify 
such an order, Section 95 itself uses the 
words “reasonable compengation to the 
defendant for the expense or injury caused 
to him” and it is argued that the addition 
of the word “injury” to the word “expense” 
is an indication that the Ccde contemplates 
not only what is usually called special 
damage but also what is usually called 
general damage. There appears to be some 
confusicn imported into this question by 
the language of the Bench which decided 
Nanjappa Chettiar v. Ganapathi Goundan 
(4) where the learned Judges, while holding 
that it is not necessary in an action for 
damages for wrongful attachment to prove 
pecuniary loss or specific damage to repu’ 
tation, do seem to treat the general injury 
caused by unspecific loss of reputation 
as if it fell within the definition of speciat 
damage. J take it that special damage as 
distinct from general damage means the 
particular damage which results from the 
particular circumstances of the cate or 
when special damage is the gist of the 
action, it denotes the actual and tempcral 
loss which has in fact occurred. Thus, 
it would not cover compensation for mental 
anxiety or for general loss of repute but 
it would cover the medical expense result- 
ing from an actual injury or the loss of a 
particular contract owing to damage to 
reputation. The prevailing view in Madras 
at any rate appears to be that in a suit for 
damages for illegal attachment it is not 
necessary to prove more thsn general 
damage, e. g. mental pain, general Joss of 
reputation, etc. For this, authority is 
found in Nicholas v. Sivarama Iyer (5) 
which is later than the apparently conflict- 
ing judgments in Nanjappa Cheitiar v. 
Ganapathi Goundan (4) and Rama Iyer v. 

(4) 35 M 598; 12 Ind. Oas. 507; 21 M LJ 1052; 10 


M LT 365; (Q#1)2M W N 414, 
(5) 45 M 527; 66 Ind. Cas. 760; AI R1922 Mad. 


208; 15 L W 442; 30M L T 269; (1922) M W N 
42, 
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Gomnda Pillai (6). The’ Oaleutta High 
Court seems to have taken a different view. 
I have not been referred to any Madras 
‘case regasding the nature of damage to be 
proved in an application for compensation 
forewrongtful attachment under 8, 95, Civil 
P, O. There are decisions, Subraya Devay 
v. Venkatarama Iyer (7) and Arumugam 
Pillai v, Kadir Mohideen Rowther (8) 
to the effect that there is no necessity 
to. prove special damage when the applica- 
tion is one for, compensation for wronful 
arrest, That, of course, is not quite the 
Same thing as ‘an application for damages 
for wrongful attachment, for, it has always 
been held that a wrongful arrest from its 
very nature causes damage and it would 
therefore þe unnecessary on general princi- 
ples to require proof of particular damage 
when once it is established that the liberty 
of the person had been restrained. 

In a Calcutta case, Chandulal Stroji V. 
Purna Chandra Pal (9) it was held that 
mere allegations of general damage te 
prestige and general humiliation were not 
sufficient to support an application under 
8.95 in ihe case of an attachment. But 
one must approach this decision with some 
caution“in view of the difference of attitude 
taken by this High Court towards suit for 
damages for malicious attachment from that 
taken by the Calcutta High Court IE once 
it is granted that special damage need not 
nbe proved in a suit for damages for 
“wrongful attachment, I see nothing in the 
language of s. 95 to justify the inference 
that special damage need be proved in 
application under s, 95 for a similar relief. 
The remedy being statutory, one is entitled 
to look to the words of the secticn itself in 
order to ascertain whether it is necessary to 
prove special ðr particular damage flow- 
ing from the attachment. It seems to me 
that the words “expense or injury” indicate 
Ghat either the particular damage upon 


which a monetary value can obviously be - 


placed or the more general damage which 
the Court endeavours with difficulty to 
assess interms of money, is contemplated 
by the section. 

Having decided, therefore, that the pree 
Bent application is not bad for want of 
a previous cancellation of the order of 
attachment and that it need not fail for 

(6) 39 M952; 32 Ind. Cas, 448; A I R1917 Mad. 145; 
SMLI 160; 3LW 82; (1916) 1 M W N 156. 

(7) 3 LW 30; 32 Ind. Oas. 592; AI R1817 Mad, 


i 
883; (1916) 1 M W N 76. 
(8) 24 L W 252; 97 Ind. Oas. 684; A I R1926 Mad, 


2. 
(9) 39 O W N 915; 164 Ind, Cas, 73; 9R 0131. 
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want of any averment of special damage, 
it remains to consider whether the claim: 
of the appellant ia entitled to succeed on 
the merits. Itis necessary for this purpose 
fo summarize the facts very briefly. The 
suit out of which the attachment arose 
was based on a mortgage bond given as 
security for a chit transaction in which 
the present appellant (defendant No. 2) 
was a partner with his cousin defendant 
No. 1. They had a joint ticket and, having 
drawn the chit amount, gave their lands 
under joint mortgage as security for paye 
ment of future instalments. Tha respond- 
ent here sued as assignee of this joint 
mortgage bond and he filed an application 
for attachment five days after he had filed 
his suit. The application was supported by 
an affidavit, the chief infirmities of which 
are due to the fact that it clubs together 
defendants Nos. 1 and 2 making joint alle- 
gations against them, which allegations, 
though generelly true as regards defend- 
ant No. 1, are to some extent demonstr- 
ably inaccurate as regards defendant 
No. 2, the appellant here. The affidavit. 
alleges that the hypotheca is worth only 
Rs. 2,000 though the respondent had re» 
cently taken an assignment of it for 
Rs, 7,000. It allegesthat all the defend- 
eats are attempting to bring about aliena- 
tions with a view to defeat the claim in the 
suit, No particulara are given in support 
of this allegation. It also alleges that 
after allowing for the value of the hypo- 
theca there will bea balance of Rs. 7,450 
payable and that as the defendants will 
alienate their properties it is necessary that 
the properties should be attached. Further, 
it gives particulars of a recent sale of 
properties by defendant No. 1 and of an 
attachment under decree obtained against 
defendant No.2, Then follows the allegas 
tion that the defandants have a mortgage 
debt of Rs. 15,000, and asimple debt of 
about Rs. 18,000 whereas their properties: 
are worth only Rs. 30,000 and there is an 
allegation that the property of which attache- 
ment is asked has been jointly mortgaged 
with other properties for more than iis. 
value. 

Now, the appellant (defendant No. 2). 
has been able to show that there is no 
mortgage over his property other than the 
suit morigage and that his debts amount. 
only to Rs. 4,500. To this extent therefore. | 
the affidavit in support of this petition, 
though perhaps not deliberately false, ia 
is some: 
thing objectionable in the procedure’ of 
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clubbing together in one application the 
prayer to attach the properties of two 
separate individuals, even though they were 
jcintly ccncerned in the transaction which 
gave rise tothe suit and were close rela- 
tives. At thesame time the respondent- 
(plaintiff) has been able to show that 
defendant No, 2’s property had once pre- 
viously been attached before judgment 
though the attachment was released on his 
application. He has also been able to show 
that there is a pending title suit which 
threatens bis interests in the hypotheca of 
the suit mortgage and other properties. 
He has not been able to show that there is 
any actual incumbrance on the appellant's 
property and there is no disproof of the 
appellant's assertions that he owns pro- 
perties which should be ample to cover the 
Claim inthe plaint. On the questicn of 
the actual intention to alienate properties, 
the plaintiff in his evidence stated that he 
was told by one Sellappa Goundan of 
Alagirichettipalayam that the appellant 
‘was proposing to alienate his property to 
his father-in-law and gome significance 
was attached to this assertion in view of 
the fact - that shortly before the suit de- 
fendant No. I, the cousin of the appellant, 
has actually alienated some of his proper- 
ties to the appellant’s father in-law. This 
assertion regarding the information receive 
ed from this Sellappa Goundan was not 
supported by any other evidence, but it 
was not rebutted by any evidence on behalf 
of the appellant. 

The learned Subordinate Judge who 
heard the evidence sccepied the statement 
as true and on the materials before me 
it would not be proper to reject this cone 
clusicn. We must take it, then, as estab» 
lished that though the avermenta in the 
plaintiff's affidavit regarding the debts and 
incumbrances on tbe appellant's properly 
were Inaccurate and misleading, he had 


information that the appellant had once- 


previously been subjected to an attachment 
before judgment, though that attachment 
was set aside, that whatever be the extent 
of his properties a considerable portion of 
them was threatened by a pending suit, 
thatthe appellants cousin and partner in 
the chit transaction had made recent 
alienations to the appellant’s father-in law 
and in addition to these facts, that the 
plaintiff was credibly informed that the 
appellant was planning a similar aliena- 
tion with a view todefeat the suit claim. 


Now it is incumbent upon the appellant, 


if he wishes to get compensation for 


BANK OF KHULNA, LTD. V, 


18910 


wrongful attachment; to prove affirmatively 
that the attachment was applied for on 
insufficient grounds, It is nob sufficient 
for this purpose to show that, he has 
properties which are greater in value than 
the amount at stake in the suit. He must 
show that the plaintiff was unjustified in 
suggesting to the Oourt that defendant 
No. 2 was about to defeat the object ol 
the suit by making alienations, On the 
facts established Iam of opinion that the 
appellant failed to make out the case which 
it was necessary for him to-establish anc 
that the plaintiff (respondent) did succeec 
in establishing that his application wat 
not made on insufficient grounds. It i 
true thatthe affidavit supporting the ap 
plication was disigured by inaccuracies 
and bya vagueness resulting from com 
bining together the financial condition oj 
two separate defendants. At the same 
time I am not convinced that the respond 
ent had no grounds for making the ap 
plication and I therefore dismiss both the 
appeals with costs in ©. M. A. No. 405 o: 
1936, 
N.D. 


JYOTI PROKASH MITRA (P O) 


Appeal dismissed, 
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PRIVY COUNCIL 
Appeal from the Calcutta High Oourt 
June 17, 1940 
LORD THaNKERTON, Sik Georas RANKIN 
AND Siz PHILIP MAODONELL 
Tas BANK or KHULNA, Lrp.— APPELLAN' 
Versus 
JYOTI PROKASH MITRA AND OTAERS 


— RESPONDENTS 

Practice—Privy Council — Question of fact — Ques 
tion whether lady was or was not pardanashin, is on 
of fact — Question not raised at trial and no issu 
framed—Cannot be raised before Privy Council- 
Contention that pardanashin lady after execution o 
deed adopted it with full knowledge and comprehen 
sion, involves question of fact—Cannot be raised fo 
first time before Privy Counctl—Pardanashin lady- 
Deed by—Burden of proof — Question of undue in 
fluence, when arises—Held, that deed executed b 
pardanashin lady was void as whole, 

The question as to whether the executant was o 
was not a pardanashin woman within the strict sense 
and was or was not entitled to the special protectio 
afforded to woman of that class, is a question of fac 
and when no issue was framed, andthe point was nc 
raisedat the trial, it cannot be raised for the firs 
nime in the appeal before the Privy Council. {[p. 89! 
col. 

Where it is found by the Courts that the executio 
of the deed by a pardanashin lady was not he 
mental or conscious act, tha contention that after th 
execution of the deed, she had adopted it with fu 
knowledge and comprehension clearly involves 
question of fact and ought tobe put in issuean 
investigated at the trial and the party cannot be pe 
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‘mitted to raise the matter for the first time before the 
Privy Council. fp. 893, col. 2. l 

The contention that tgnorance of the lady, of the 
contents of the deed, was not sufficient to avoid the 
deed in the absence of proof of undue influence ; is 
inconsistent with, and would render largely nugatory, 
the burden of proof laid on the parties setting up the 
deedin such a case, It is only when the party on 
whom the onus lies, has established the grantor’s 
intelligent understanding of the deed, that the ques- 
tion of undue influence having affected such intelli- 
gert understanding can arise. 21 Ind, Cas, 985 (4), 
referred to, [p. ¢93, col. 2; p. 894, col, 1.] 

A pardanashin lady applied for a loan from a Bank, 
to be secured on certain agricultural properties. Ata 
special meeting of the Bank it was resolved that if 
her husband and ejdest son joined in the mortgage 
bond and the lady mortgaged the dwelling house 
along with the lands, the loan would be granted. 
There was no evidence that the lady was informed 
about this resolution. A mortgage deed on the basis 
of the terms of the Bank was subsequently executed, 
There was n@ evidence that the deed was read over to 
the lady and understood by her. The concurrent 
findings of fact, were that she was not aware that her 
house wasincluded inthe deed executed by her and 
that the execution of the deed was nother mental or 
conscious act : 

Held, that the whole deed was affected and not 
binding on her, Payne v. Brecon (Mayor of) (3) and 
Attwood v. Lamont (4), distinguished. 


Messrs. C. S. Rewcastle, K.C. and S. Hyam, 
for the Appellant. 

Messrs. W, W. K. Page and S. P. Khame 
batta, for the Respondents. 


Lord Thankerton.—This is an appeal 
from a judgment and two decrees of the 
High Court of Judicature at Fort William 
in Bengal, dated June 24, 1936, which set 
aside a judgment and decree of the Sub- 
Ordinate Judge of Khulna dated Septem» 
ber 29, 1934, and dismissed the appel- 
lant’s mortgage suit. 

The present suit was instituted by the 
appellant on March 31, 1930, for recovery 
ofthe principal and -interest due under a 
mortgage deed» dated March 18, 1925, 
executed by Nirod Bashini Mitra, a Hindu 
married woman, Bhuban Mohan Mitra, 
her husband, and Jnan Prokae Mitra, her 
eldest son, fora loan of Rs. 28,000, on the 
security of certain agricultural lands and 
a dwelling house, all of which belonged 
to Nirod Bashnini Mitra in her absolute 
title. The original defendants were Nirod 
Bashini Mitra as defendant No. 1, her 
husband as defendant No. 2, and her 
eldest son as defendant No. 3, 

Defendant No. 1 died on March 18, 1932, 
and defendant No. 2 died on October 22, 
1933. They left three sons; the eldest son 
was defendant No. 3, and he has no: appeared 
in the suit. The second son, Joyti Prokash 
Mitra, defendant No, 1 and respondent No, 1 
in this appeal, is the main contesting 
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defendant. The third son, Jasho Prokash 
Mitra, is now insolvent, and the Official 
Assignee of Bengal appears in his interest 
as respondent No. 2 in this appeal. It is 
unnecessary, for the purposes of this appeal, 
to refer to the delays and vicissitudes of 
procedure which took place prior to the 
trial of the suit in August, 1934. The 
Subordinate Judge delivered judgment on 
September 29, 1934. He rejected the defen- 
dants’ case as to fraud and undue influence, 
and other minor issues, and he held that 
Nirod Basbini was aware of the contract 
in the mortgage deed so far as it related 
to the agricultural lands, but that she was 
not so aware as to the inclusion of her 
house property, and that the deed was 
not explained to her; he therefore held 
that the deed wae binding on her so far 
as it related to the agricultural property, 
and granted a preliminary decree so limit- 
ed on September 29, 1934, and a final 
decree was passed on November 30, 1934. 
From that decree the present respondent 
No. 1 appealed, and the present appellant 
also appealed. 

On June 24, 1936, the High Oourt allow- 
ed the appeal of respondent No. 1 and 
dismissed the appeal of the appellant; 
they accordingly dismissed the suit. Hence 
the present appeal. The learned Judges 
agreed with the Subordinate Judge's find- 
ings of fact, and in particular that the 
deed had not been explained to Nirod 
Bashiui, but they held that these findings 
must affect the deed as a whole, and the 
deed must be condemned asa whole. . 

It appears that on March 11, 1925, Nirod 
Bashini signed a form of applicatiou for a 
loan of Rs. 28,000 from the Bank to be 
secured on the agricultural properties in 
suit. It also appears that she required the 
money in order to send Rs. 5,000 to her 
two younger sons in England without delay, 
and to give assistance to her husband 
and her eldest son in regard to criminal 
proceedings in which they were then ins 
volved. The Bank obtained a report by 
two of its directors as tothe value of the, 
security offered, which they estimated at 
Rs. 48,000, and at a special meeting of the 
Bank on March 17, 1925, it was unani- 
mously resolved that if her husband and 
eldest son joined in the mortgage bond 
and Nirod Bashini mortgaged the dwel- 
ling hotse of Khulna towa along with the 
lands, the loan of Rs, 28,000 would be 
granted. It appears from the evidence that 
the husband and eldest son were present 
at this meeting and that they were told’ to 
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go and inform Nirod Bashini of the Bank’s 
proposál, but there is no evidence that 
she was so informed. Apparently a draft 
of the mortgage deed on the basis of the 
Bank’s terms was prepared that night, and 
on the following day, March 18, a fair 
copy was made and was executed by Nirod 
Bashini, her husband and her sor. In view 
of the findings of both Courts, their Lorde 
ships find it unnecessary to review the 
evidence in detail. 

_ After reference to the special meeting 
of the Bank at 5-30 r. m. on March 17, 
the Subordinate Judge says, ‘Then the 
bond was written in Nirod Bashini’s house 
on the same night by the cashier of the 
Company Babu Hem Ch. Mitter, He admits 
in answer to Court’s question that he him- 
self did not show the deed (bond) to Nirod 
Bashini after it had been written. Thus, 
on March 17, (the date of the resolution) 
the proposal of ‘the Oompany to include 
the house was not communicated to Nirod 
Bashini. As the bond was not shown after 
it was written, she could not know that her 
residence was also being included in the 
bond. The draft of the bond is not forth- 
coming and this throws doubt whether 
the house was inserted in the draft.” 
The learned Judge declined to accept Hem 
Chandra's evidence that, atthe time of 
execution on March 18, the deed .was read 
over to Nirod Bashini and that she nodded 
her head by way of consent, and he found 
that “the lady had no knowledge of the 
house property being included in the bond.” 
He rightly comments on the fact that the 
Bank, in order to obtain a fifty per cent, 
margin of security on the loan of Rs. 28,000, 
included tke lady's own dwelling house— 
worth Rs, 60,000—in addition to the lands 
valued at Re. 48,000, making a total value 
of Ks. 1,08,000. 

In their judgment the High Court state, 
“As regards the events antecedent to the 
execution the evidence of Hem Ohandra 
Mitra, such asitis, does not suggest that 
prior to the putting up of the deed for 
execution anybody on behalf of the Bank 
or anybody at all had apprised Nirod 
Bashini as to what would be the terms of 
the loan...... Then there is the evidence 
relating to the execution. On this point 
the only evidence is that of Hem Chandra 
Mitra, He has said that he read over 
and explained the deed to the lady who 
was seated in an adjoining room; that 
Nagendra Babu asked him to read it and 
explain it tothe executants but did not 
name any particular person; that he read 
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the deed paragraph “by paragraph together 
with the schedule, and as he finished each 
and asked Nirod Bashini she nodded her 
head in token of having understood it.’ 
The learned Judge was not satisfied from 
certain answers thatthe witness gave shat 
the witness had the capacity to appréciate 
andexplain the deed; but perhaps he 
judges the witness by too exacting a 
standard. But the learned Judge was 
also not satisfied with the demeanour of 
the witness, forin one part of the record 
he has put down a remark that the witness 
was concealing truth. He has observed in 
hisjudgment that the story of nedding 
is a fiction; and in the absence of more 
convincing evidence supporting the story 
we are unable to dissent from this cone 
clusion.” It may be observed that the deed 
was in English, and it is clear that the 
lady did not understand English, though 
it appears that she could “somehow sign 
her own name’. 

The appellant attempted to evade the~ 
effect of these concurrent findings of fact 
by a series of contentions, with which their 
Lordships will proceed to deal, but it may 
be convenient, in the first place, to recall 


certain of the passagesin the well-known 


judgment of this Board delivered by Lord 
Sumner in Farid-un-Nisa v. Mukhtar 
Ahmad (1) at p. 350 : 

“The real point isthat the disposition made 
must be subsantially understood and must really be 
the mental act, as its execution is the physical act, 
of the person who makesit....Again, the question 
arises how the state ofthe settlor's mind is to be 
proved. That the parties to prove it are the parties 
who set up the deed andrely onthe deed is clear. 
They must satisfy the Courtthat the deed has been 
explained to and understood by the party thus 
under disability, either before execution or after 
it under circumstances which establish adoption 
of it with full knowledge and comprehension.” 


The appellant’s first contention was that 
Nirod Bashini was not a pardanishin woman 
within the strict sense, and was not entitled 
to the special protection afforded to woman 
of that class. In their Lordships’ opinion 
the appellant is not entitled to raise that 
question in this appeal. The question is 
one of fact ; no issue was framed, and the 
point was not raised at the trial. The 
Subordinate Judge states, "We are here 
dealing with a pardanashin lady and the 
burden of proof is heavily upon the Bank 
to show that their action was fair and 
beyond question.” It is equally clear 

(1) 52 I A 342 (350); 89 Ind. Cas. 649; 2 O WN 
662 A I R1925 P O 201; 49M L J758; 47 A 703; 
42 0L J 531;23A LJ 1000;28 O 0.333; (1925) M 


W N 918; 12 O LJ 656; 30 O W N 337; 28' Bom. L R 
139 ( P O). 
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that the High Court dealt with the caseon 
the same fcoting. ,The appellant sought to 
attach a different inference to the state- 
‘ment of the High Court, viz,i—*One matter 
that has to be referred to at the outset 
is the question whether the defendant No.1 
was such a person as is entitled to the 
‘special protection which the law of this 
‘country provides, namely that one who 
rélies upon a deed executed by her should 
satisfy tbe Court that the same had been 
explained to and understood by her, or, in 
other words, thaf the transaction was ex- 
plained to her and that she knew what 
she was doing, It is not disputed that she 
was a purdanashin lady, at least to the 
extent that Bengali ladies are so at this 
day”. Thatthis passage was not intended 
to suggest that the lady was outside the 
class entitled to special protection is 
placed beyond doubt by a Jater passage in 
the judgment which states, “No case of 
undue influence, it is true has been made 
out, but the case, in our judgment, was one 
in which she was fully entitled to the 
usual protection that the law allows to 
persons whose disabilities make them de- 
pendent upon or subject to the influence 
of others.” It may be said that there are 
thus concurrent findings on this question 
of fact, but their Lordships take the view 
that, in any event, the appellant, having 
failed to put the matter in issue at the 
trial, cannot be allowed to raise the question 
now. In the judgment of this Board in 
Hodges v. The Delhi and London Bank 
Limited (2) at p. 175, the following passage 


occurs :— 

“Theterm quaet pardanashin seems to have 
been invented for this occasion. Their Lordships 
take it to mean a woman who, not been of the parda- 

. nashin class, ig yet so’close to them in kinship 
and habits, and sọ secluded from ordinary social 
intercourse, that a like amount of incapacity for 
` business musi be ascribed to her, and the same 
amount of protection which the law gives to 
pardanashins must be extended toher. The conten- 
tion is anovelone, and their Lordships are not 
favourably impressed by it. As to a certain well- 
known and easily ascertained class of women well- 
known rules of law are established, with the 
wisdom of which we are not now concerned; outside 
thet class it must depend in each case on the charac- 
ter and position of the individual woman whether 
those who deal with her areor are not bound to 
take special precautions that her action shall be 
. intelligent and voluntary, and to prove that it was so 
in case of dispute”. 

Their Lordships are of opinion that if 
the appellant intended to challenge the 
assertion by Nirod Bashini that she was 


' of the pardanashin class, they were bound 


(2) 27 I A 168 (175); 23 A 137; 2 Bom, L R 971; 5 O 
W N1;7 Sar. 767; 10M L J 279 (P 0). 
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to put the matter in issue at the trial 
and thus to enable the respondents to 
produce any evidence they had not only 
in support of the allegation that Nirod 
Bashini was a pardanashin woman, but 
also to show that, even if she waa outside that 
class, the circumstances were such that the 
appellant was bound to take special pree 
cautions and to prove that it had done so, 
as suggested in the passage just quoted. 
Accordingly their Lordships are unable to 
entertain this contention of the appellant. 

If then the appellant must accept the 
Position of Nirod Bashini being a woman 
of the pardanashin class, and is bound by 
the concurrent findings of faci that she was 
not aware that her house at Khulna was 
included in the deed executed by her, it 
is difficult to avoid the conclusion of the 
High Court that the whole deed is affected. 
The appellant, however, attempted to main- 
tain that the mortgage was severable, as 
found by the Subordinate Judge, and that 
it was binding as regards the agricultural 
lands, as to which Nirod Bashini was pres 
pared to contract. Witb all respect to the 
learned Judge, it is relevant to say that 
if a mortgage deed confined to these lands 
had been presented to Nirod Bashini for 
signature, she would have signed it with 
substantial knowledge of its contents. No 
such deed was presented to her or executed 
by her—for the very good reason that the 
appellant declined to take such a deed, 
The findingsin this case are that the exe- 
cution of the mortgage deed of March 18, 
1925, by Nirod Bashini was not her mental 
or conscious act, and there is no room 
for any semi-conscious act such as the learn- 
ed Judge appears to have discovered, The 
cases cited by the appellant donot touch 
the present point. Payne v. Brecon (Mayor 
of) (3) and Attwood v. Lamont (4). 

The appellant next maintained that Nirod 
Bashini, after the execution of the deed, 
had adopted it with full knowledge and 
comprehension. This contention was ad- 
mittedly raised for the first time before 
their Lordships ; clearly it involves a ques- 
tion of fact and should have been put in 
issue and investigated at the trial and the 
appellant cannot be permitted to raise the 
matter at this stage. The appellant was 
also bold enough to suggest that ignorance 
of the contents of the deed was not suffi- 
cient in the absence of proof of undue 


(3) (1858) 3 H & N 572; 27 LJ Ex. 495;6W R 

1. 

(4) (1920) 3 K B 571; 65 8 J 25; 36 TLR 
895. - 
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infiuence ; such a view is inconsistent with, 
and would render largely nugatory, the 
burden of proof laid on the parties setting 
up the deed, as laid down in the decisions 
of this Board. The judgment in Kali 
Bakhsh Singh v. Ram Gopal Singh (5), states 
at p. 28, 

“In the first place, the lady was a pardanashin 
lady, and the law throws around her a special cloak 
of protection. It demands that the burden of proof 
shall in such a case rest, not with those who attack, 
but with those who found upon the deed, and the 
proof must go so far asto show affirmatively and 
conclusively that the deed was not only executed 
by, but was explained to, and was really under- 
stood by, the grantor. In such cases it must also, 
of course, be established that the deed was not 
signed under duress, but arose from the free and in- 
dependent will of the grantor.” 


If those founding on the desd fail to 
show that the grantor intelligently under- 
stood the deed, that isan end of the matter. 
It is only when they have established the 
grantor’s intelligent understanding of the 
deed, that the question of undue influence 
having affected such intelligent understand- 
ing can arise. In this case the appellant 
has failed in the first step, and the second 
step does not arise. 

Finally, the appellant submitted that, 
failing a mortgage decree, it was entitled 
to a decree against the representatives of 
Nirod Bashini for the moneys sdvanced 
under the mortgage. There is neither plead- 
ing mor an issue as to this alternative 
claim. The High Court held that further 
proof would be necessary before it could be 
held that the lady had received the consi- 
deration, and their Lordships are not pree 
pared to differ from that view. To enter- 
tain this question, amendment of the plead- 
ings and the trial of a further issue would 
be necessary, and their Lordships are not 
prepared, in this case, to permit the appel- 
lant to pursue that course at this late 
stage. 

It follows that the appeal fails, and their 
- Lordships will humbly advise His Majesty 
that it should be dismissed and that the 
judgment of the High Oourt should be 
affirmed. The appellant will pay the first 
„and second respondents’ costs in the appeal, 


S. Appeal dismissed. 


Solicitor for the Appellant :—Mr. Harold 
Shephard. 

Solicitors for the Respondents :—Messrs, 
Ay. S. L. Polak & Co. i 


(5) 41 I A 23(28); 21 Ind. Oas. 985; 180 W N 282: 
16 O O 378; (1914) M W N 112;12 A L J 1251 : 
130; 190 L J 172310 Ld 67;28MLJd 191; 
L R 147; 36A 81 (P 0). 
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LAHORE KIGH COURT 
Second Appeal No. 805 of 1939 
January 4, 1940 
ABDUL RASHID, J. © 
CHAND NARAIN AND aNoTaER— 
PLANTIFFS—APPELLANTS ° 
VETSUS ° 

GHASI RAM—DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XX, r. 13 
—Suit between rival claimants to estate each claimtng 
to be sole heir—Such suit ts not administration. 
suit. 

A suit between rival claimants to the estate of 
the deceased, each one claiming to be her gole heir 
is not a suit for an account of any property and for 
its due administration under the decree of the Court. 
An administration suit cannot, therefore, *be filed 
by one of the heirs to obtain possession of the prop- 
erty wrongfully withheld by another person claiming: 
to bethe heir, 154 Ind. Oas. 479 (6), relied on, 
Oriental Bank Corporation v. Gobind [al Seal (D), 
41 Ind. Oas. 579 (2), 110 Ind. Oas. 276 (4) and Rajo- 
moyee Dassee v. Troylukho Mohiney Dassee (5), dis- 
tinguished. 

the 


S, A. from decree of the Senior 
Sub-Judge, Delhi, dated March 27, 1939. 

Messrs. Shamatr Chand and Parkash 
Chand, for the Appellants. 

Messrs. Jaggan Nath Aggarwal, Ram 
ore and Madan Lal, for the Respon- 
ent. 


Judgment.— Order XX, r. 13, Oivil P. O., 
makes it clear that administration suits 
are intended to be filed for the purposes of 
taking an account of any property and 
for its due administration under the decree 
of the Court, I have read the plaint in 
the present case. If surplusage be excluded 
it seems obvious that the real dispute 
between the parties is as to whether Chand 
Narain and Radhe Mohan are the heirs of 
Mst. Shamo or whether Ghasi Ram is the 
rightful heir. Chand Narain and Radhe 
Mohan are the sons of the brother of Mst. 
Shamo’s husband. Ghasi®am onthe other 
hand is the first cousin of Mst. Shamo. 
The property in dispute has come to Mst. 
Shamo from her father Hardeo. In para. 13 
of the plaint it is said that the plaintiffs 
are the only persons at present entitled to 
the whole of the estate of Mst. Shamo 
remaining after the payment of the debts 
of the deceased, if any. In para. 14 it is 
alleged that Ghasi Ram claims to be 
entitled to the estate left by the deceased, 
but in law he has no right to the estate, 
Paragraph 15 asserts that Mst. Shamo was. 
a Brahmin by caste and was governed by 
the Mitakshara Hindu Law and that the 
plaintifis are the only persons entitled at. 
present to the possession of the estate left 
by Mst. Shamo. The present suit is one 
between rival claimants to the estate of 
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Mst. Shamo; each ore claimed to be her 
sole heir. Such asuit is not a suit for an 
account of any property and for its due 
‘administmation under the decree of the 
Court. 

The learned Oounsel for the appellants 
quoted a large number of authorities such 
as Oriental Bank Corporation v. Gobind Lal 
Seal (1), Ma Shwe Thetv. Ma Hla Shin, 
41 Ind. Cas. 579 (2), Hsufalli Alibhai v. 
Abdealli Gulam Hussein (3), Amir Ali v. 
Abdul Rahim (4) and Rojomoyee Dassee v, 
Troylukho Mohiney Dassee (5). In my 
Opinion, none °of 
down .that when the main purpose of the 
suit is to determine as to who is the right- 
ful heir of a deceased person, an adminis- 
tration syit can be filed by one of the 
heirs to obtain possession of the property 
wrongfully withheld by another person 
claiming to be the heir. Reference may be 
made in this connexion to Shiv Prasad 
Singh v. Prayag Kumari Debee (6). After 
examining the pleadings in the reported 
case, the Judges came to the conclusion 
that the suit against the defendant was 
really one for wrongful withholding of 
Possession of immovable and movable pro- 
perties and such a suit cannot be said to 
be in the nature of an administration suit 
at all. Inthe plaint itis stated that Ghasi 
Ram has wrongfully taken possession of 
the movable property left by Mst. Shamo. 
It is further stated that the immovable 
property is either in the custody of the 
Court or is in the possession of the tenants, 
I express no opinion as to whether it is 
possible for the plaintiffs to bring a 
declaratory suit or whether it is obligatory 
on them to bring a suit for possession. 
The present suit is liable to dismissal solely 
on the groundethat it is a suit against 
a defendent for wrongfully withholding 
movable property and for wrongfully deny- 
cing a claim to the immovable property 
left by Mst. Shame. For the reasons given 
~ above I dismiss this appeal. Having regard 
ta all the circumstances I order that the 
parties will bear their own costs through- 
out, 


s. Appeal dismissed. 


(1) 10 O 713. 

(2)41 Ind. Cas, 579; A IR 1917 L B3. 

(3) 45 B 75; 59 Ind. Cas. 396; A I R 1921 Bom, 424; 
22 Bom. L R 1117. 

(4) AI R 1928 Mad. 760; 110 Ind. Cas. 276; 55 M 
L J 266; 28 L W 583. ' 

. (5) 29 O 260; 6 OW N 267, A 

(6) 61 O 711; 154 Ind. Cas, 479; A I R 1935 Oal; 39; 
7 RO 459, , 
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NAGPUR HIGH COURT 
Civil Revision Application No. 45 
of 1938 
September 26, 1939 
GRUER, J, 
PARAKH NANDLAL—Puatntipr— 
APPLIOANT 


Versus 
ANANT GOVIND JOG—Degrenpant— 
OPPOSITE PARTY 

Transfer of Property Act (IV of 1882), s. 106— 
Notice to quit invalid—Enhanced rent for period of 
notice cannot be claimed— Lessor and lessee—En- 
hancement of rent—Notice by lessor that he would 
charge at enhanced rate from particular date and 
that lessee should vacateif he does not accept en- 
hancement—Lessse refusing to pay enhanced rent 
and also to vacate—He must be deemed to haye ac- 
cepted enhanced rate and ts liable for it—Contract 
Act (IX of 1872), s.38—Tender—Not for full amount 
due and renderer’s name not disclosed—Validity. 

The proposition that a notice to quit though admit- 
tedly invalid for the purposes of ejectment can 
nevertheless be good to support a decree for arrears 
of rent atthe enhanced rate should not be applied 
for the period for which the notice was invalid, 
Where a shop had been at a particular place for 
years the tenant is entitled to remain there for a 
reasonable time and is also entitled to remain at the 
original rent. 89 Ind, Cas. 578 (1), not approved. 

Where a lessor gives a notice to the Jessee that he 
would be charged at an enhanced rate froma cer- 
tain date and should vacate if he did not accept 
the enhancement and the lessee by a reply refuses 
to pay enhanced rent and also refuses to vacate, 
he should be deemed to have accepted the rent in 
spite of his refusal. Of course the Court has a dis- 
cretion in the matter, and where the enhanced rate 
demanded is obviously penal and impossible the 
Oourt would not grant it, but where there is evidence 
on record which shows that the enhanced rent de- 
manded was quite a possible rent which the lessor 
might have got from another source, the lessee be- 
comes liable to pay it. &0 Ind. Oas. 612% (2) and 153 
Ind. Oas. 432 (3), relied on. 

Where a tender made by the lessee is not for the 
full amount which was due and the name of the 
sender is not disclosed the tender is invalid under 
s. 38, Contract Act. 


C. R. App. of tae decresof the Court of 
the Fourth Additional District Judge, 
Nagpur, dated October 29, 1937. 

Mr. C. K. Ghadgay, forthe Applicant, 

Mr. V. R. Gharpurey, for the Opposite 
Party. 

Order.—This order will dispose of alse 
Civil Revisions Nos. 623 and 624 of 1938. 
The firsttwo of the applications are by 
the plaintiff inthe case and the last ig 
by the defendant. Ths two last, Nos, 623 
and 624, arise out of one case (No. 30 of 
1938), in which rent or damages for use 
and occupation of the plaintiff's house `. 
from November 1, 1935, to November 30, 
1936, was claimed. Revision No. 45 of 
1938 arises out of Suit No. 22-B of 1937 
in which rent at Rs. 715 per month was 


> rent. 
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similarly-claimed from October 17, 1935, to 
November 30, 1935. The lower Oourt in 
this case has awarded rent at the original 
rate of Rs. 41-10-8 while in the other case it 
is found that Rs. 55 per month would be 
the reasonable rent, anda decree at that 
rate has been passed. 

The defendant refused to vacate in spite 
of several notices demanding that he should 
do so or yay an increased rent of Rs. 75 
per month. The first notice, dated October 
17, 1935, was held to be invalid as a 
fortnight’s time was not given, Learned 
‘Counsel relies on Baboo, Lal v. Mirza 
Muhammad Askart-(1) for ‘fhe proposition 
that a notice to quit though udmittedly 
‘invalid for the purposes of ejectment can 
nevertheless be good to support a decree 
‘for arrears of rent at the enhanced rate. 
With all due respect I do not think that 
this principle should be applied for the 
period for which the notice was invalid. 
It is found that it was unreasonable to 
expect the shop which had been there 
for years to move so quickly so that I 
think it ought tobe held consistently that 
if the tenant was entitled to remain for 
reasonable time he was also entitled to 
remain at the original rent. In Mulla’s 
T. P. Act, 2nd Edition, page 587 foot, 
‘under 8.106, the same view is taken by 
that learned author. I therefore, see no 
reason for interfering with the appellate 
‘decree of Rs, 60-8-0 in the case No. 13-B of 
1937. 

The question, however, is different in 
‘the other case as it is for a subsequent 
period. The defendant held over for long 
as 18 months, and seeing that he chose to 
do so instead of vacating, the question is 
“whether he was not bound to pay the rent 
demanded. The lower Court has found in 
evidence that Rs, 55 per month was a reason- 
able rent for a shop of this nature in this 
_ locality. In my opinion this was not the 
` proper criterion. The correct principle 
seems to be laid down in S. Burge v. 
Moulvi Mohamad Inam Ullah Khan (2) 
wheres plaintiff gave a notice to his lessee 
‘that he would be charged at an enhanced 
rate from a certain date and should vacate 
if he did not accept the enhancement: 
defendant (lessee) continued to oscupy the 
house, and it was held that he should be 
deemed to.have agreed to pay the enhanced 
In the present case the defendant 
` replied that he refused to pay enhanced 
(1) AIR1926 Oudh 79; 89 Ind. Oas. 578. 


| (2) ATR 1925 Oudh 189; 80 Ind. Oss. 612; 11 O L 
J 692; 28 O O 78. 
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rent and he also refused to vacate. Hi 
was bound to do one or the other, and a 
he did not vacate he should be deemed t 
have accepted the rent in spife of hi 
refusal. It was so heldin Madan Moka 
Garg v. Bohra Ram Lal (3). Of course th: 
Court has a discretion in the matter, anc 
where the enhanced rate demanded i 
obviously penal and impossible the Oour 
would not grant it, but here there is evi 
dence on record which shows that Rs. 7 
per month was quite a possible rent whicl 
the plaitiff might have got from anothe 
source. I think that defendant becam 
liable to pay it, : : 

Defendant’s contention in his own revi 
sion application that no rent higher thar 
the original rent should have been grantec 
id quite untenable, I cannot also accep 
the plea that this suit was excluded fron 
the cognizance of the Small Cause Oour 
by Art. 7 of the Second Schedule, Smal 
Cause Oourts Act. This point was decidec 
in Bindeshri Prasad v. Vishwanthdas (4 
see also Tribent Prasad. v..Ramdas.-(5) 
Another poiat raised by the defendant i 
that the trial Court erred in holding tha 
his tender was not valid. The tender was 
not for the full amount which was due anc 
the name of the sender was not disclosed 


Some deduction for cutting off pipe con 


nection was also made. The lower Cour 
on these grounds was right in holding th 
tender to be invalid under s. 38 of th 
Contract Act. There was a second tender 
but it was made after the suit had bee) 
launched, 

The plaintiff claima also that interes 
ought to have been awarded. It was a 
least discretionary with the Court to refusi 
interest by way of damages, and as the 
enhancement of the rent .is considerabli 
I donot think that any interest on i 
was called for. 

The result is that Oivil Revisions Noa. 4! 
and 624 of 1938 are dismissed with coste 
Counsel’s fee being Rs. 15, while Civi 
Revision No. 623 is allowed to the exten 
that the rent awarded will -be calculate 
at Ks.75 per month instead of Rs. 55 “pe 
month and the decree will be modiffec 
accordingly: costs of this application wil 
oe non applicant, Counsel's fee: bein; 

s. 15, 


8, Revision dismissed. 

(3) (1934) A L J 421; 153 Ind. Oas. 432; AIR 193 
All, 115; 7 R A 517. 

(4) 9N LR 72; 19 Ind, Oas. 858. 

(5) 23 N L R 152; 105 Ind: Oas, 43; 10 N L J 169;. 
I R 1928 Nag. 27. 
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® 
,, Abadi—Custom—Whether particular site is trans- 

Ferable or not depends on custom in sense of 

prevailing practice—General assumption that 

tenants in utban area have right of transfer of 

sites and that in rural area have not, 
_ The general assumption that tenants in urban 
areas have a right to transfer the -sites of their 
houses and tenants in rural areas have no such 
right is based upon a very loose expression of what 
may possibly be a conclusion which can be reached 
from an examination of prevailing practice. The 
question whether a particular site is transferable or 
not does not strictly depend upon the existence ofa 
customin the senseof @' custom having the force of 
law but upon our knowledge of a custom in the 
sense of a prevailing practice. No custom is 
crystallized into arule of law which compels the 
owner of a site to makea grant ofa particular 
nature but that the custom in the sense of a pre- 
vailing practice has been such that we can assume 
from our knowledge that lost grants were made ina 
particular form, Musrr Lat v. Oaprain Raga DURGA 
NARAIN SINGH All. 623 
Accounts—Suit for—Preliminary decree directing 

accounts to be taken, when necessary. 

In suits for an account a preliminary decree 
directing accounts to be taken should be passed 
before passing a final decree, though in cases where 
the facts are so simple, either by admission or proof, 
as to afford a ready decision so that the taking of 
accounts will be unnecessarily lengthening the 
proceedings without any benefit to the parties, a 
final decree may be passed without any prelimi- 
nary decree. Where, ‘therefore, the facts in a suit 
for accounts are not simple the Oourt cannot dis- 
penss with the passing of preliminary decree for 
accounts to be taken. P.-P. PALANIAPPA OXETTIAR v. 
S. A. RAMANATHAN OgETTIAR Mad, 31 
Suit for—Relief, when granted—Claim for 
“ rendition of accounts held, could be granted. 

A right toclaim a statement of accounts is an 
-unusual form ofrelief only granted in certain 
Specific cases andis only to be claimed when the 
relationship betweenthe parties is such that this 
is the only relief which will enable the claimant to 
satisfactorily assert his rights. l 

Held, thatin the circumstances of the case the 
claim for rendition of accounts could be granted. 
PaNNA. LAL v. Ram RIOHHPAL Lah. 770 
“Accounts Stated"’—Hessentials of. Sz Limitation 

Act (Bhopal) ,.1908), Art. 57,5, 19 802 

u'y “Acts—General 
Act 1839—XXXM. Sse INTEREST AOT. 
—— 1860—XXI. See Sooreties REGISTRATION Act, 
—— 1860—XLV. Sez PENAL Cone, 


—— 1869—IV. Sex Divoroz Aor. 
—- 1870—VII. Sez Court FEES Act. 
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Acts—General]—concld. 


Act 1872—IJ. SEE EVIDENOE AOT. 

—— 1872—IX. SErE CoNTRAOT AOT. 

— ]1873—X. Sre Oatus Aor. 

——~- 1877—1. Sse Sprorrro RELIEF AOT. 

—— _.1878—VIII. See Sea Customs Act. 

—— 1878—XI. Sze Arms AOT. 

—— J881—X XVI, Ses NEGOTIABLE INSTRUMENTS AOT. 

— 1882—IIJ. Sze Trusts Aor. 

—— 1882—IV. Sen TRANSFER oF Property ACT. 

—— J1&§82—V. See EASEMENTS Aor. 

—— 1883—XIX. SEE LAND IMPROVEMENT Loans AOT. 

—— 1884—IV. Sere ExPLosIvEsS ACT. 

— 1887—IX. Sze PROVINOILAL SMALL Cause Courts 

AOT, 

—— 1889—IV. Ser MERCHANDISE MARKS Act, 

—— 1890—VIII, SEE GUARDIANS anp Warps Acr. 

——— 1890~—IX. See Rattways AOT. 

—— 1894-—-I. See LAND ACQUISITION Act, 

—- 1898—V. See ORIMINAL PROCEDURE CODE, 

—— 1899—II. See Stamp AOT. 

— 1899--IX, SEB ARBITRATION Act. 

— 1908—V. Ser Orvi, Procepure Cope, 

—~ 1908—IX. See LIMITATION Aor. 

—— 1908—X VI.’ Ses REGISTRATION Act. 

—— 1909—III. Sez Presipzenoy Towns INsoLvENoy 

AOT, 
—— 1912—IJ]. SEE Co-opurarive Sooretins AOT. 
— 1913—VI. See Mussanman - Waor VALIDATING 
AOT, 

— 1918—X, Sze Usurrous Loans Act. 

— 1920—V. See Provinorat INsoLvEeNoy ACT. 

——~ 1922—XI. Sere Inoome Tax AOT. 

— 1923—VITII. Sez Workmen's 

AOT. 

—— 1925—XXXIX., SEE SUCOESSION AOT, 

—— 1929—II. Sez Ainpu Law or [INEERITANOE 
(AMENDMENT) AOT. 

—- 1932—IX, Sze PARTNERSHIP AOL. 


Acts—Bengal. 


Act 1860—IX. Sze Beneat Cess Act. 

-— 1885— VIII, See BENGAL Tenanoy Aor. 

—— 1899—I. SEn BENGAL GENERAL CLAUSES ACT., 
—— 1920—J. SEE BENGAL ORvELTY To ANIMALS AOT. 
—— 1923—III. See CALOUTTA MUNIOIPAL AOT. 

—— 1932—XV. Sze BENGAL MUNIGIPAL AOT. 


Acts—Bihar. 


1954—VITI. Sse Bruar TENANoy AoT. 

—— 1933—III. Sere BIHAR MONEY-LENDERS Aor. 
—— 1939—VII. Sse BIHAR Money-Lenpers(REGULA- . 
TION OFT RANSACTIONS) ACT, 


Acts—Blihar and Orissa, 


1908—VI. Ser Ovora Nagpur Tenanoy AOT. 
—— 1913—II, SEE Orissa; TENANOY AOT, 


COMPENSATION 


il INDIAN OASES . 


Acts—Bihar and Orissa—concld. 


Act 1914—1V. Sze Bisar AND Orissa Pustic 
Deremwanps RECOVERY AOT. 

— 1935—VI. See Binar ann Orissa CO-OPERATIVE 
SOOIETIES ACT. 


Acts— Bombay. 


1879--XVII. Sse DEKKHAN 

RELIEF A OT. 
—— 1925—VII. Sse BOMBAY CO-OPERATIVE Societies 
ACT. 


Acts— Burma. 


Act AGRIOULTURISTS’ 


Act 1927--VI, Sze Bursa CO-OPERATIVE SOOIETIES 
ACT. 
Acts—C. P. 
Act 1917—JI. See C P. Lanp REVENUE Aor. 
— 1920—I. Sse CO. P, Tenanoy ACT. 
——~ ]933— II. Sse O. P. Dest CONCILIATION AOT. 


1936—XXXII. rg O, P., REDUOTION OF INTEREST 


ACT, 
Acts—Madras. 


1885—VII; SEB MADRAS IRRIGATION CESS Act, 
—— 16895—III. See Mapras Herepirary VILLAGE 
OFFICES AOT. 
—- 1908—I, Sze Mapras Esrates LAND AOT. 
—— 19230—V, Sze Mapras DISTRIOT MUNIOIPALITIES 
ACT. 
—<— 1$27—II. Sre Mapras Hinpu RELIGIOUS Enpow- 
MENTS ACT. 
—— 1930—I1I, Ste MADRAS GAMING Acr. 
—— 1938—1V. Sze Maprag Go oun eats: RELIEF 
OT. 


Acts—Punjab. 


1887—X VI. SEE PUNJAB Tenanoy Aor. 
1900—X1IT. Sez PUNJAB ALIENATION of LAND 


ACT. 
1911—III. Sez PUNJAB MUNIOIPAL Act. 
1¥18~-VI. Sez PuNsaB Courts Aor. 
1925— VIII. Sze PUNJAB Sixa Gurpwaras ACT. 
1934—VII, SEE hr es RELIEF oF INDEBTEDNESS 
OT. 


Acts—U. P., 


1869—I. Sze Oups Estates Aor. 

—— 1¢2£6— XXII. See Oupa Rene Aor. 

-—=— 1901—IIl. See U, P. LAND REVENUE Aot, 

—— 1903—II SER EUNDELS HAND ALIENATION oF LAND 
OT. 

—— 1916—II. Sre U. P. MUNIOIPALITIES ACT, 

—— 1922—XI, SEE AGBA PRE-EMPTION ACT. 

—— 1926—I1lI. Sez AGRA Tenancy AOT, 

—— 1934—XXV. See U. P. ENOUMBERED ESTATES ACT. 


(thi 8 


1934—XXVI.. Sze U. P. REGULATION OF BALES 


AOT, P 
1934—XXVII. Seg U. P. AGRICULTURISTS’ 
RELIEF Aor. 
—— 1937—X, Sse U.P. TEMPORARY POSTPONEMENT 
OF EXEOUTION oF DEORRES Act, 


Ordinances. 
Ord., 1939— V. SEE DEFENOE or INDIA ORDINANCE. 


= Regulation, 
Reg. 1819—VIII.” See BENGAL Patni REGULATION. 
: Statutes, 


Stat, 1919 (9 & i0 Gro. V, On. 101), Sze GOVERNMENT 
1935 (25 & 26 Gro Y rath 
a 1935 Bo. V, On. 42). EBEG 
OFelNDIA AoT, , di 
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Admiralty—Colliston action? — Burden of proof— 
Principle of contributory negligence—Suit against 
ship, when does not lie—Ships by wrongs lights mis-' 
leading other— Acts which are probable result of 
guch negligence. 

In action for collision the burden in the first inə 
stance lies on the plaintiff and before he can succeed 
he must prove loss or damage due to the wrongful 
acts of the defendants, namely loss or damage due 
solely orin part to their negligence or default. He 
must prove affirmatively that his loss was caused by 
the negligence of the defendant or ofsome person for - 
whose acts he is liable. When he makes out a 
prima facie case of negligence ‘on the part of the 
defendant, the burden of proof eis shifted, and the 
defendant will be liable unless he proves that his 
negligence in no way contributed tothe loss.» 

In such actions it may well be that both parties are 
guilty of a neglect of duty, and that, if esther had 
used reasonable care and skill, the collision would 
have been avoided. tno such a case the maritime law, 
which is followed in the Admiralty, apportions the 
joint damage. So far as what constitutes negligence, 
it may perhaps best be expressed as doing some- 
thing which ought either to be doneina different 
way or oot atall, or omitting to do something which 
ought tobe done. In collision cases the negligence, 
relied on is generally a failure to exercise the skill 
care and nerve which areordinarily tobe foundina 
competent seaman, or a breach of regulation, either 
international or local, governing navigation or 
equipment, or more rarely the inefficient or defective 
condition of the vesselor her equipment. One is not 
to expect extraordinary skill or extraordinary 
diligence, but that degree of skill, and that degree 
of diligence, which is generally to be found in persons 
who discharge their duty. 

Itis true that the Admiralty has jurisdiction in 
rem and that the ship is often spoken of as the wrong- 
doer and that a ship may be lable in Admiralty 
whereno damages could be recovered at law against 
the general owners, but where the owners of the 
ship are not residents abroad, dead or bankrupt a 
suit does not lie against the ship but against the 
owner. 

Ifa ship by carrying wrong lights, or by navigat- 
ing in an improper or unusual manner, misleads or 
embarrasses another, she cannot attribute as a 
fault to the latter any act which was the probable 
result of her own negligence YogsaF SAGAR ABDULLA 
v. S B. “ELLORA” Sind 9 
— Decision of Admiralty Court restoring 

certificate of officer of ship, how jar judgment in 

rem. 

The decision ofthe Admiralty Court restoring the 
certificate of an offcer of ship which had been 
suspended, is judgment in rem so far as the status and 
certificate of that officer is concerned. The decision 
is not binding on a person who was not a party to 


—- 





thatsuit. Yoosar PAGAR ABDULLA v. S. S. “ELLORA” 
Sind 9 

Adoption. Ses Hindu Law 303 

Adverse possession. Sze Oo-sharers 455 


Successive possession of life-interest holder 
and remainderman, tf can be united. 

The successive possession of several distinct oc- 
cupants of land between whom no privity exists 
cannot be united to make up the period required 
to perfect title by possession, but all that is 
necessary to privity between successive occupants 
of property and in regard thereto is that one re- 
ceives his pcssession from the other by act of such 
other or by operation of law. The remainderman 
does not come in independently of a life-interest 
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holder but in succession to kim because the life-, 


interest and the vested interest are connected one 
-with the other. Independent trespasses are differ- 
ent entries at different times by different persons 
between whom there is no privity or connected 
claim of rightful holding. Raz Ras Bauapur Sineu 
v. SAPRANJI SINGH Oudh 38 
Agra Pre-emption Act (XI of 1922), ss. 6, 11— 

Transfer of land under 3. 5, U. P. Regulation 

of Sales Act (XXVI of 1934)—Righi of co-sharer to 

pre-empt. 

A co-sharer hae no right of pre-emption in the 

` ease of a transfer of land under s. 5, U. P. Regulation 
of Sales Act, as such a sale is one in execution of a 
decree. Sugo BANDHAN PANDEY v. KisHun PRASAD 
PANDE All. 694 
2S. 7—Non-agriculturist is not person not 

entitled to purchase property within meaning of 

& 7, 

A non-agriculturist is nota person who under the 
Bundelkhand Alienation of Land Act, is not entitled 
to purchase the property. He is entitled to pur- 
chase the property. It is true that his right to 
purchase is subject to the condition that the pur- 
chase must have the sanction either antecedent or 
subsequent, ofthe Collector. He nevertheless is not 
prohibited from purchasing. MOHAMMAD ZAMAN Kuan 
v. BAHADUR SINGA All.841S B 
—-~— S.7—Right of non-agriculturist to sue for 

pre-emption of Bundelkhand land. 

Section 16-A, Bundelkhand Alienation of Land Act 
recognizes a very valuable right in a non-agriculturist 
namely the right, provided the sanction of the Ool- 
lector is obtained, to institute a suit for pre-emption. 
The intention ofthe Legislature in enacting s. 7, 
Agra Pre-emption Act, was to preserve the position 
so far as pre-emption is concerned under the 
Bundelkhand Alienation of Land Act. MOHAMMAD 
ZAMAN KHAN v. BAHADUR SINGE All 841S B 

S. 11. Sez Agra Pre-emption Act, 1922, s.6 
694 
Agra Tenancy Act (Ill of 1926), s. 44 —=9ne co- 

Sharer taking possession of plot in defiance of 

wishes of lambardar—Remedy of the latter. 

If one co-sharer is recalcitrant and takes posses. 
eion of a particular plot in defiance of the wishes 
of the lambardar and the other co-sharers, their 
remedy isnot by way of a suit for ejectment under 
s. 44, Agra Ten. Act but by way of a suit for joint 
possession or for partition. Suntan Anmap Kuan v. 
J ALALUDDIN . All.189S B 

S$. 202—Co-sharer lessor, if can realise 
arrears of profits accruing during theka, 

A co-sharer lessor has no right to realize any 


arrears of profits which accrued during the period 
of the theka, Har DAYAL v. Ram Manouap DAL 
All. 403 


S. 202—Suit for arrears of profits accruing 
during period of theka—Limitation for. 

A suit for arrears of profits which accrued during 
the period of the theka is time-barred, when it has 
been brought more than one year after the expiry 
of the period of the theka, Har DAYAL v., Ram MANO- 
HAR LAL All. 403 

S.227—One co-sharer cannot sue for arrears 
of rent from any tenant toextent more than his 
own share—Other co-sharer can sue him for excess 
collection made, 

A Co-sharer is not entitled to sue for arrears of 
rent from any tenant to an extent of more than 
his own share. Therefore, his collection of the full 
rept from any tenant is in excess of his legal rights 
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Agra Tenancy Act—concld. 


and the other co-sharer is entitled to make a claim 
against the collecting co-sharer for such excess col- 
lection from each and every tenant from whom 
he has collected in full or for more than hisghare. 
GAJRAJ SINGH v. KALLU All. 571 
—--— 8.270—Rent suit—Payment by tenant in 

good faith tothird person impleaded under s3. 270, 

proved—Decree, if can be passed against the 

third person—S 270 (2), scope of. 

Section 270, Agra Ten. Act, does not provide for 
the passing of any decree against the third person 
who may be impleaded under its provisions, The 
section contemplates a separate suit which may be 
brought by the land-holder to recover his arrears of 
rent from the third person to whom the tenant 
might have paid the rent in question in good faith, 
or to get his proprietary right in the holding de- 
termined against the third person. LAKSHMI NARAIN 
o. HARISH OHANDER All. 879 

s. 296—Section refers to suits which have 
not already been decided by trial Court. 

In the meaning of s. 296, Agra Ten. Aot a suit 
cannot be said to be pending once it has been decided 
by the trial Oourt. While it might possibly be said 
that the decision of a suit might include the final deci- 
sion after appeal or appeals as the case may be, it 
cannot be denied that the original Court by its 
decision does decide a suit even though its decision 
may not be the final decision. To hold that the 
Appellate Court would have to decide the appeal 
under & new law, which had come into force in the 
meanwhile so as to set aside the decision of the 
original Court which was undoubtedly correct at 
the time that it was passed would mean that the 
Appellate Court would have to admit that the de- 
cision was correct but it would have to set aside 
that very decision which it had found to be cor- 
rect, To restrict the provisions of s. 296 toa suit 
which has not yet been decided by the trial Court 
does not, do violence in any way whatsoever to the 
language of the section. Section 296, therefore, 
refers only to suits which have not already been 
decided by the trial Court at the time that the 
new Act comes into force. BuaGwati Prasan v, Rau 
LAUTAN Cudh 248 
Appeal—Finding that there was no compromise— 

Appeal, tf lies. 

An appeal lies from the decision of the Court that 
there was no Compromise arrived at between the 
parties during the penaency of the suit. PEOPLB’s 
CO-OPERATIVE BANK LTD, v. SHYAM Narain Pat. 232 
- Interlocutory order by consent, whether 

appealable. 

A decree by consent is not appealable but an in- 
terlocutory order passed by consent may be appeal- 
able under certain circumstances, T. k.M. RAMASWAMY 
OBETTYAR v. M. M. K., KUTTARI CHETTYAR Rang. 446 
Limitation— Application for copy of oraer on 

August 10, 1932— Memorandum asking for decree 

tobe drafted and copy to be furnished, filed on’ 

September 3, 1932—Delay held could not be excused. 

The application for copies filed on August 10, 1932, 
in terms only asked for “fa copy of the order” and it 
was not until September 3, 1932 that a memorandum 
was filed asking that adecree might be drafted and a 
copy of it might be granted : 

Held, that the earlier application dated August 10, 
1932, was not an application for a copy of the decree 
and that there wasno grounds for excusing the delay. 
in tiling memorandum asking copy of the decree. 
BoMMADEVARA  VENKATARAYULU NAIDU 2, 
VENKATA RATTAMMA GARU 








LANKA 
Mad. 320 


iv INDIAN CASES 


Arbitration, Sex Civil Procedure Code, 1908, Sch, TI, 

para. 21 I 812 
- Award. Sse Burma Co-operative Societies 

Act, 1927, s, 50 181 

No provision for umpire, in case of difference 
between arbitrators—Provision that in such contin- 
gency Court should decide case—Court cannot ap- 
point another person as umpire. 

. Where the deed of reference made no provision 
for the contingency of difference between the arbi- 
trators by way of appointing an umpire, but ex- 
‘pressly stated that the Court should then decide 
the matter in case of difference between the arbi- 
trators, the Court has no jurisdiction to appoint an- 
other person as umpire. RAMZANI v. NUR AHMADI 
n ; Lah, 466 

Validity—Suit for declaration that plaintiff 
is mutwalli—Reference whether legal, 

In a suit for declaration that the plaintiff was 
the mutwali ofa mosque, reference to arbitration 
is not illegal anda decree based upon an award 
is not invalid. FAzAL RARMAN vV., ZAINAB BIBI 
Lah. 812 

Arbitration Act (IX of 1899),s. 11 (2)—Fees due 

to arbttrators not patd—Court cannot compel them 

to file award, 

No provision at present exists in the Arbitration 
Act by which the Court can compel the arbitrators 
to file an award inthe Court when the fees and 
charges due tothem in respect of the arbitration 
have not been paid. Darasinc MANGuARAM v. OHARAN- 
pas MaTHRADAS Sind 806 


Arms Act (XI 0f 1878), ss. 19-F, 29—Trial under 
s. 19-F by City Magistrate who was also Additional 
District Magistrate exercising powers of District 
Magistrate— Sanction under s. 29, necessity of— 
Trial without sanction is illegal under s. 556, Cri- 
minal Procedure Code (Act V of 1898). 

Where a case under s. 19-F, Arms Actis tried 
by a City Magistrate who is also the Additional 
District Magistrate empowered with the powers of 
District Magistrate, it cannot be said that sanction 
under s. 29 is unnecessary as he himself exercised 
the powers of the District Magistrate. Even in 
such a case the trial of the case without sanction 
under s. 29 is illegal. 

_ Sanction under s. 29, Arms Act, would only be 

granted on 4 consideration of the facts connected 

with the prosecution, and having once granted 
sanction in his capacity as Additional District 

Magistrate the accused could not be tried by the 

Magistrate granting the sanction whether he acted 

as Additional District Magistrate oras City Magis- 

trate, The trial is, therefore, illegal under s. 556 

Criminal P, O. Yusar Umar TINDAL v. Emperor ` 


Sind 29 


-Banker and customer— Amount handed to bank 
by customer having current account, for remitting 
it by transfer to other place—Sum not credited to 
his account — Bank suspending payment and amount 
not .transferred— Customer, held entitled to 
Droa paumen: 

A person who had a current account with 
handed to the Bank a certain amount for seer 
-it toanother place. But the Bank did not credit the 
‘said sum in his account, but only the charges for 
the wonde Be were'‘debited. The money was 
never transferred because on tha 
sae sr an arr payment: ETER E ee 

eld, that the money was held apart byt 

as the property of the person and vag ene eae 

Bank in the capacity of a mere agent. The person was 

therefore, entitled to be paid in preference to ordinary 
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Banker and customer—coneld. 


creditors. In the matter of ‘Travancore NATIONAL & 
QuILon BANK Lrp, Mad. 801 
—Depositor, trustee and money depestted, trust’ 

money—Notice to Bank that deposit is trust money 

—Effect. 

The fact that the depositor is a trustee and’that 
the money deposited is trust money does not affect 
the relation which the law creates between a Bank 
and an ordinary customer, namely the relation of 
a debtor and creditor. The legal effect of a notice 
to the Bank that the money deposited is trust 
money is only to cast a duty on the Bank not to 
participate in a breach of trust by the trustee. A 
Banker who receives into his possession moneys of 
which his customer has, to his knowledge, become 
the owner ina fiduciary character, contracts the 
duty not to part with them even at the mandate of 
his customer, for purposes which he knows are in- 
consistent with the customer's fiduciary character and 
duty. In re TRAVANCORE NATIONAL & QuiLon BANK 
Ltp. e Mad.824 

Fixed depostt—No contract in regard to 
place of repayment—Deposit is not repayable 
at place where plaintiff resides and makes demand 

—Court at such place cannot entertain such claim. 

Inaclaim for the return of fixed deposit with a 
Bank it is essential for the plaintiffs to prove the 
terms of the written contract and to show what were 
the provisions inthe written contract in regard to 
the place of repayment. Inthe absence of such a 
contract the fixed deposit cannot be said to be re- 
payable at any place where the plaintiff resides and 
makes the demand. 

Where therefore fixed deposit is made witha Bank 
in one of its branches, the Court atanother place 
where the plaintiff resides and makes a demand has no 
jurisdiction to entertain a claim for the return of the 
deposit when nocontract in regard to place of repay- 
ment is shown. ALLAHABAD BANK, LTD, v. GULLI 
LAL AL, 234 
Benami. See Fraud 423 
Bengal Cess Act (IX of 1880), S. 99— Estate 

falling into arrears of cess—Qollector issuing 

notification under s. 99—Effect. 

The policy of the Legislature in enacting s8. 99 
is to provide a less drastic method for ensuring 
the payment of Govt. dues ia respect of arrears of 
cess than that which has been provided by the 
Revenue Sale Law, and under s. 99, the only’ way 
in which intermediate tenures ¿would be affected 
would be by reason of the payment of rent due to 
such intermediate tenures to the Collector instead 
of to the tenure-holders until such time as the 
total amount of arrears of cess due in respect of 
the defaulting estate or tenure had been fully re- 
covered. The terms of notice under s. 99 authorise 
the Collector not only to collect the rent payable 
by the under-tenants to the tenants of the tenure 
but also, if the rent due from the under-tenants is 
paid tothe tenants and not to the Vollector such 
payment is null and void. Dmir KUMAR DUTTA 
Gupra t. SRIDHAR DALUI Cal. 425 
Bengal Cruelty to Anlmals Act (l of 1920), 5.6 

—Accused prosecuted for, performing phuka— 

Charge not established—If can be convicted for 

being owner of animal upon which phuka - was 

performed while in his POSSESSION» 

Accused charged under s. 6, Ben. Oruelty to 
Animals Act for performing phuka on a milch- 
buffalo, cannot be convicted for being the owner of 
the animal on which the phuka was performed 
while in his possession, when there was no such 
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allegation and the triab had not proceeded on any 
such footing, without being called upon toshow 
‘cause agaiast such conviction, 

(In the interest of justice new trial was ordered.] 
DARAGALI MIAH v. EMPEROR Cal. 369 


Bengal General Clauses Act (1 of 1899), s. 8. 
SEE Bengal Tenancy Act, 1885, s. 2&-F 356 


Bengal Municipal Act (XV of 1932), ss. 2, 317 
—Sanction lapsed before new Act cannot be 
saved under s. 2. 

If the sanction had lapsed before the new Ben. 
Municipal Act came into force, there is nothing which 
could be preserved ûnder-s, 2. AMULYA OARAN PAUL 
v. OHATRMAN KANOHARAPARA Monicrpatiry Cal, 773 

8. 317-—5. 317, applicability— Person starting 
to erect surreptitious building, being caught red- 
handed—Section, if applies. 

Section 317 applies to persons who intend to erect 
a building. It has nothing to do with persons who 
stert to ereet surreptitious buildings, are caught 
red-handed and then stopped. AMULYA Cyaran PAUL 
v. OnalpMan, KancearaPpaka Municrparity Cal. 773 


Bengal Patn! Regulation (VIII of 1819>, ss. 2. 
3, 8, 14, 9— “According to terms of agreement” in 
ss. 2 and 3, include terms relating to rent—Patni 
kabuliyat silent asto interest on arrears of kist—~ 
Interest cannot be claimed. 

Sections 2 and 3 of the Patni Regulation enact 
that inthe case of patni taluks the rights of the 
parties are to be determined according to the terms 
ofthe engagement between them, The phrase 
“according to the terms of engagement," means all 
the terms of theengagement including those relat- 
ing torent. No interest therefore on arrears of kist 
can beclaimed when according to the terms of the 
engagement no interest on arrears is payable. Rat 
KIRAN ŪHANDRA v, BEAJES HARAN SEN Cal. 614 

S. 8—Onus to show notice served tn 
terms of Regulation, 

The onus is entirely upon the eemindar to prove 
that the noticeshad been served in terms of the 
Regulation. Rar KIRAN Cnanpea v., Bears CHARAN 
SEN Cal. 614 


SS. 8, 14—Ezcess claims in astam notice for 
substantial amount—Sale, if can be set aside, 

It is essential that the claim specified in the notice 
must not be more than what in fact is claimable, for 
the patnidar, darpatnidar, mortgageea and other 
encumbrancers may have available to them an amount 
which may satisfy what was demandable in Jaw but 
not the exceseive demand. The fact that theastem 
notice which baes tobe published unders. 8 has an 
important significance for the darpatnidars, under 
fenure-holders, mortgagees and encumbrancerg and 
the fact that they have rights to be protected from 
the drastic effects of a patni sale cannot, be ignored. 
The astam notices must be held to be substantially 
defective when theexcess cluims for interest on rent, 
when no interest at all was payable, made therein 
are substantial amounts and that constitutes a 
sufficient plea justifying the setting aside of the 
sale. Raz KIRAN OHANDRA yp. BRAJES ÜHARAN Sen 

Cal. 614 

S. 14—Collector excusing non-deposit under 

s.9—Sale, if can be set aside—Balance claimed 

more than zemindar is entitled .to—Talukdar, if 
can ask for summary investigation—His rights. 

Section8 of the Regulation requires a petition by 
the zemindar tothe Collector. Where there are mora 
than one zemindar under whom the patni taluk ia 


was 
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held the application must be a joint application made 
by all of them. 

A talukdar under s. l4canask for a summary in- 
vestigation not only when his case is that no balance 
was due but also when he contends that the balance 
claimed was more than what the zemindar was 
entitled to. The talukdaris not bound toask fora 
summary investigation by the Collector but may 
reserve it for a suit for reversal of the sale unders, 14 
ofthe Regulation, Rar Kiran Oganpra v. BRAJES 
CHARAN SEN Cal. 614 

8.14—Second para, s. 14—Patni sale, if 
can be attacked collaterally—Eaxpression “any other 

ground’, construction of — Procedure under ss. 8 

and 10 not followed—Sale, if should be reversed. 

A patni sale cannot be attacked collaterally and 
holds good till it is reverged in a suit brought under 
para. 2 of Part 1 of 5.14, Ben. Patni Regulation. 

That paragraph however does not indicate ex- 
hanetively the grounds for which a paint sale can be 
reversed. One specific ground is indicated, namely 
there being no balance, but the words following, 
namely ‘‘on any other ground” cannot be construed 
on the principle of ejusdem generis, that is to sa 
other grounds need not be of a nature similar to the 
ground of total absence of arrears. Any ground 
which may affect the right of the zemindar to make 
that questioned sale would be sufficient. If for 
instance, he does not follow the procedure laid down 
in ss. 8 and 10, which are of substance, the sale will 
have to be reversed, for the rightto makethe sale 
rests upon the observance of the substantial rules 
of procedure prescribed in the Regulation. Rat KIRAN 
OHANDEA V. Brates Osean Sen Cal, 614 
Bengal Tenancy Act(VIll of 1885), $. 22 (2)— 

Co-proprietor purchasing occupancy right is not 

tenant under other co-proprzetors—Such purchaser 

whether entitled to retain possession after land 
nurchased by him is allotted te other co-sharer by 

partition, i 

A co-proprietor purchasing an occupancy right 
in land is not a tenant under the other o-pro. 
prietors of land nor can he be viewed as occupying 
the status of a tenant under himself and his eo- 
proprietors, for, that involves the purchaser being 
a tenant under himself and the other co-proprietorg 
as landlords. 

In sub-s, (2) to s. 22, Ben. Ten. Act there is 
nothing to justify the contention that a co-sharer 
who purchases an occupancy right is entitled to 
retain possession against another to whom the land 
purchased has been allotted on partition. SUNDER 
MALL v. LacapMt TEWARI Pat. 5000F B 
— S$. 22 (2)—Purchase by one co-owner of 

occupancy right—Only occupancy right ceases to 

existand not all tenancy rights. 

The effect of the purchase by one of the co-owners 
of land, of an occupancy right, isnot that the ter- 
ancy rights cease fo exist ` altogether but only 
“the occupancy right which is an incidentof the 
holding,” SUNDER MALL v, LACHHMI TEWARI 

Pat. 500F B 
—-—-— $, 22 (2)—Purchase made before 1907— 

Amendment made in 1907 does not apply. 

The amendments made in s. 22 (2), Ben. Ten. Act 
by the Amending Act of 1907 do not applyto a 
parchase made before that date. SUNDER MALL v. 
LAOSHMI TEWARI Pat, 500 FB8 
—— S, 26-F {Repealed by Act VI of 1938). 

Application for preemption when s, 26-F was 

operative—Section repealed before actual decision 

—Act VI of 1938, held was not retrospective and 
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did not affect decisiton—-Interpretation of Statutes 

— Bengal Generai Clauses Act (I of 1899), s., 8. 

When the Legislature alters the rights of the 
parties by taking away or conferring any right, its 
enactment, unless in clear terms be applied to 
pending actions does not affect them. 

The application for pre-emption was made at a 
time when e£. 26-F, Ben. Ten. Act, was operative. The 
section was repealed much later and some time before 
the actual decision was made: 

Held, that neither the language of the new enact- 
ment nor the primary object for which it was passed 
furnished any indication that the Legislature intended 
to give a retrospective operation to the new Act 
within the meaning of s. 8,Ben. General Clauses Act 
so as to affect suits or proceedings already pending 
at thattime. The decision therefore was valid, BEPIN 
OHANDRA GHosH v. Manim Oxvanpra Roy Cal. 356 


— S, 67—Does not apply to patni taluks, 

Section 67,Ben. Ten, Act, is inapplicable to tenancies 
which represent patni taluks. Hence where the patni 
kabuliyat is silent as to payment of interest on the 
arrears of kist, no interest can be claimed under 
gs. 67. Rar KIRAN HANDRA v. BRAJEG OHARAN SEN 

os Cal. 614 
——~—— §.105~—Heldon facts that suit against A 

and B aid not fail by reason of abatement against 

heirs of C. , 

Certain tenants holding a permanent tenure under 
landlords A, B and C sold it to one M. In the 
proceedings started by the landlords under s. 105, 
Ben. Ten. Act for enhancement of rent, the purcha- 
ser was not made a party. An ex parte decree for 
enhancement was passed. Estates of A and B were 
subsequently taken over by Court of Wards and 
these landlords through the manager filed certificate 
under Public Demands Recovery Act for recovery 
of rent from M. M instituted 4 suit against A, B 
and C for a declaration that decision under s. 105 
was void and for an injunction against A and B 
restraining them from enforcing the certificate, 
Pending the suit C died but his heirs were not 
brought on record : 

Held, that as M was not a party to the proceed- 
ing, it was not necessary for him to have the dec- 
- ree set aside. He could ask the Oourt to give him 
an injunction on the footing that the decree was 
not binding on him and as the certificate was issu- 
ed at the instance of A and B only, and C was not 
party to the certificate proceeding, there was nothing 
in law which stood inthe way of his getting an in- 
junction restraining A and B from enforcing the certifi- 
cate in respect of a demand exceeding the amount of 
rent that was payable originally in respect of the 
tenure. Oonsequently, the claim for injunction 
could not fail by reason of the suit having abated 
against the heirs of C. HARsmAMUKHI Dasr v. NABA 
KRISHNA Roy OHouDHURY Oal. 832 


— 8.174 (1)—Purchaser at private sale after 

‘auction sale, whether can get sale set aside. 

The purchaser ata private sale from the judg- 
ment-debtor after the auction sale of an agricultu- 
ral holding under Chap. XIV, Ben. Ten. act, has 
locus standi to get the sale set aside under gs, 174, 
cl. (1). Sussin KUMAR Gaatak v. Satya GOPAL Ouat- 
TERJEE Cal. 203 
Biharand Orissa Co-operative Socletles Act 

(VI of 1935),S.57 (2)—Payment of debts of 

soctety whether decretal or otherwise is matter 

touching affairs of society. 

The attairs of asociety in liquidation are con- 
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fined to the winding up of the society and the pay. 
ment of its debts, the collection of amounts due to 
it and of contributions from members fron? whom con- ` 
tributions are due inthe event of the other assets 
of the society being insufficient to pay its debts. 
The payment of debts of the company whether 
decretal or otherwise is clearly a matter touching 
the affairs of the society and the proceedings 
to realize such debts are barred by sub-s.2 of 
s. 57, B. and O. Co-operative Societies Act except by 
leave of the Registrar. Gaya PRASAD v. LIQUIDATOR 
SADE CENTRAL Co-oPERATIVE Socrety, Gaya Pat, 319 
Bihar and Orissa Public Demands Recovery 

Act (IV 0f1914), ss. 8, 26—Charge under s. 8— 
Certificate proceedings forarred’s of rent—Notices 
to certificate creditorsunder s. T issued—Subsequent 
purchase of part of property subject-matter of cer- 
tificate proceedings, by mortgagee in execution of 
his decree—Compromise arrived at in certificate 
case and proceedings amended subsequently—Prop- 
erty held purchased subject to charge—Amendment 
held did not affect charge. 

The certificate proceedings were commenced on 
September 4, 1934, against certain persons for 
arrears of mukarrart rent in respect of certain 
villages. These certificate proceedings were started 
whilst the proceedings in execution of the plaintiffs’ 
Mortgage decree Were pending, a decree absolute in 
the mortgage suit having been obtained in the 
High Court on February 15, 1934; proceedings in 
the execution proceedings having commenced in 
the same year. The plaintiffs purchased some of 
the properties, the subject-matter of the certificate 
proceedings, on January 19,1935, In the certificate 
case notices were served on some of the certificate 
debtors on November 27, 1934, and on the others 
on January 9, 1935. Subsequently a compromise 
was entered into by the parties to the certificate 
case and the proceedings were amended and new 
Sale notifications were ordered to be issued by the 
certificate officer on November 22, 1935. The plaint- 
iffs then filed a suit for declaration that the proper- 
ties purchased by them in execution of their mort- 
gage decree could not be attached and sold in cer- 
tificate proceedings, the proceedings in question 
having the effect of a money decree only: 

Held, that the amendment of the certificate pro- 
ceedings did not in any way affect the incidence of 
the charge. The charge provided for bys. 8, Public 
Demands Recovery Act came inte existence when 
the notices on the certificate debtors were served 
t. e. before the auction-purchase of the plaintiffs 
and it was subsisting when they purchased the 
property. Their purchase was, therefore, subject to 
the charge as the certificate proceedings had the 


effect of a rent decree, and as such had a first 
charge on the tenure. KAMES:waR SINGH v. Is WABI 
PRASAD SINGS Pat. 114 


—_—- 8.26—Principle of representation—Ap- 
plicability of, to certificate proceedings—Bihar 
Tenancy Act (VIII of 1934), Chap. XIV. 

For the execution of a decree for arrears of rent 
to have the important consequences described in 
Chap. XLV, Bihar Ten. Act ordinarily all the ten- 
ants are necessary parties but where one of a 
number of tenants is put forward by the rest ag 
their representative, he can be regarded as the 
sole tenant for the purposes of Ohap. XIV. 
Sub-s. (3) of s. 28 of the Public Demands Kecovery 
Act attaches the same consequences to certificate 
sales of tenures and holdings. The question of 


Vol. 189] 5 


Bihar and Orissa Paibltc Demands Recovery 

Act—concld, 
= e 
representation is, therefore, nolonger to be regarded 
as foreign to certificate proceedings. KAMESHWAR 
Sinch p. [SHWARI PRASAD SINGH Pat. 114 
Bihar 'Money-lenders Act (ill of 1938), s. 11— 

Application under, when can be made—Duty of 

Court. 

An application under s. 11, Bibar Money-lenders 
Act for payment of decretal amount by instalments 
can be made at any time between the date of the 
first levying of execution and the date fixed for the 
sale. The fact, thefefore, that the application is 
made only when properties are going to be sold 
and not when decree was passed isno reason for 
the Court to decline to consider the merits of the 
case under s, 12, VisHanata Kumari V. Sonp LAL 

Pat. 244 

Bihar Money-lenders (Regutation of Trans- 
actions) Act (VII of 1939), s. 8—Interest at 
mercaniile rate slightly im excess of rate permitted 


by Aci charged—Transaction, if should bere- 
opened, 
The Oourt is not bound to re-open a transaction 


Act, though, of 


under s. & Bihar Money-lenders 
Even if it 


course, it should do so in a proper case. 


is established that interest at the mercantile rate 
slightly in excess of the rates permissible in the 
Bihar Money-lenders Act has been charged, the 


Court would be reluctant to order the whole 
transaction to be re-opened. Ozatarcoon Bao v. 
RAMLAL Pat, 416 
Bihar Tenancy Act (VIII of 1934), s. 65. SEE 

Bihar Tenancy Act, 1934, 8. 148-A 404 
——— 8. 67—Suit for rent instituted before Act 

VIII of 1937 was passed—Decree passed subse- 

quent to passing of such Act awarding damages 

at 25 per cent—Decree held not proper—S. 68 

being repealed discretion thereunder could not be 

used—New 8. 67 held not retrospective and Court 

ought to have proceeded under old e. 67. 

A suit to recover arrears of rent was brought on 
September 23,1937 and a decree was passed on 
July 16, 1938, è e., after the Bihar Act VIII of 
1937 cams into force, whereby damages were 
awarded to the plaintiff at 25 per cent: 

Held, that the decree was nota correct decree on 
the date when it was passed. The discretion given 
to the Oourt under,s. 62, Bihar Tenancy Act had 
been taken away by the repeal of that section and 
the Court could not resort toit as onthe date of 
the judgment that section was no longer in existence, 
The Court ought to have proceeded under s. 67, 
The new s. 67 had no retrospective operation and 
a decree should be given tothe plaintiff in terms 
of the old s. 67. BHAJAN SINGH v. MOTIPUR ZAMINDARY 
Oo. LTD. Pat. 269 

$$.148-A, 65— Property sold in execution 
of one rent decree, whether passes subject to charge 
created bythe other. 

Where there are two rent decrees, if one decree 
is executed first and the holding is sold in exe- 
«ution, it will not pass subject to the charge creat- 
«ed by the other decree. On general principle where 
where are two decrees of equal priority and in exe- 
«cution of one of them the judgment-debtor's prop- 
erty is sold, the same property cannot be sold 
“gain in executlon of the other decree, Surya 
lonas THAKUR v. BIBI TASIRAN Nisan Pat, 404 

$5, 148-A, 65—Two rent decrees passed 
in respect of same holding in two suits framed 
under s, 148-A—E fect. 

‘There can be only one rent decree for the entire 
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rent of the holding. Where two sets of co-sharers 
obtain two different decrees for rent in respect of 
the same holding in suits framed under sg. 148A, 
Bihar Ten. Act, the effect of the two decrees taken 
together is that one is supplementary to the other 
and both must be regardedas a consolidated decree 
for the entire rent payable to the different co- 
Sharer landiords in proportionto their shares, It 
cannot be said that the first decree is the rent 
decree whereas the second has the effect of a money 
decree. Surya Moman THAKUR v. BIBI Tastran NISAN 

Pat. 404 
—— Chap. XIV. Sze Bihar and Orissa Publie 

Demands Recovery Act, 1914, s. 26 114 
Bombay Co-operative Societies Act (Vil of 

1925),s.54. Sze Bombay Oo-operative Societies 

Act, 1925, s. 70 880 

ss. 70, 54—Sale by Society, of property 
mortgaged to it by member for loan advanced—Suit 
by member for injunction against sale, ; whether 
liable to be dismissed under s. 70 for want of 
notice. 

The granting of loans to its members is the bugi- 
ness of the Society. The preposed sale by the society, 
of property mortgaged to it by the member for loan 
advanced to him, is an act touching the business of 
the society. Consequently a suit by the member 
for an injunction against the sale is liable to be 
dismissed under s. 70, Bom. Co-operative Societies 
Act, for want of notice. Such asuitis also barred 
under 93.34. FAKIR MOHAMMAD v. MEROANTILE Oo- 
OPERATIVE BANK Sind 880 
Bundelkhand Allenation of Land Acti(llof 

1903}, S. 16-A—Right of pre-emption is wider 

than right of purchase. 

The right of pre-emption is something far wider 
than the right of purchase. If the Collector grants 
to a non-agriculturist permission to institute a suit 
for pre-emption, it must be taken that he has no 
Objection to that person as a purchaser, By im- 
Plication, therefore, he grants his sanction to pur- 
chase. The Collector would not grant sanction to 


. Institute a suit for pre-emption to a person to whom 


he would refuse sanction to purchase. MONAMMAD 
ZAMAN Kyan v. BAHADUR SINGH All.841S6 
Burma Co-operative Societies Act (Vi of 

1927), $. 50, rules under, r. 15—Arbitrator 

appointed under r. 15—Award made by him ignor- 

tng law of limitation—Iif can be set aside by Civil 

Court—Arbitration —Award 

A statutory arbitration is not unlike a reference 
by consent out of Court. Even in cases in which 
arbitrators are appointed by statutory rule the 
arbitrator should not be permitted to ignore the 
operation of the laws applicable in matters which 
come before him, and should not be permitted to 
give his decision according to his mere caprice, 
Where, therefore, an arbitrator appointed under 
r. 15 of the Burma Cc-operative Societies Rules 
has ignored the law of limitation, in making the 
award a Civil Court has jurisdiction to set 
aside such an award. U Kyaw Tua vp. Co-opgrative 
Town Bank or HENZADA Rang. 181 
Burmese Buddhist Law—Ancestral property— 

Presumpiton thatit remains undivided. 

There is no presumption in Burmese Buddhist Law 
thst ancestral property remains undivided. MAUNG: 
Hua Fe v, MANIKA Rang. 455 

Mortgage—Husband and wife—Property 
belonging to both—Hvwthercan mortgage with eon- 
sent of other. 

The position of a Burmese Buddhist husband and 
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wife in regard tothe mortgage by one of them, of 
property belonging to both, is that either party can 
with the knowledge and consent, express or implied, 
of the other, mortgage that property. U Rar Gyaw 
Tuoo v. Ma Hua U Peu Rang. 817 
Mortgage—Wife signing deed after it was 

read and explained—HEstoppel—Effect of. 

Where a Burmese Buddhist wife consents to her 
husband mortgaging the joint property as if it 
were his sole property, then clearly she is holding 
him out tothe mortgagee as her agent, not only 
in respect of the execution ofthe mortgage but also 
in respect of all subsequent transactions in connec- 
tion with the mortgage. 

In such a case the inference of fact arising from 
the wife's signing tbe mortgage-deed after it 
had been read and explained to her is that she con- 
sented to husband mortgaging the whole of the 
property as if he were the sole owner. Hence by 
her consent to this deed of mortgage she igs 
estopped from denying that her husband had autho- 
rity to mortgage the whole of this property as if 
he were the sole owner. U Ral Gyaw Taoo v. Ma 
Hua U Peu Rang. 817 
: Orasa daughter — Vested interest-—Mother 

predeceasing father—Father not remarrytng—Orasa 

daughter, if entitled to quarter share in paternal 
estate. 

Under the Buddhist Law of inheritance an eldest 
born daughter having allthe qualities ofan orasa 
chlid, has no right whatever of claiming a quarter 
share from herfather when her mother had pre- 
deceased her. She can have sucha rightagainst her 
mother if her father dies before her mother. The only 
circumstance under which she asthe orasa daughter 
Might acquire a vested iuterest in the parental 
estate would be ifher father remarries before her 
death. -U Mauna Mauna v. Ma TIN Rang. 674 
C. P. Debt Concillation Act Gi of 1933), 88, 21, 

15—Construction of Act. 

The O. P. Debt Oonciliation Act is a coercive 
measure intended to affect vested interests and rights 
and to bring pressure upon creditors to effect a 
settlement with their debtors, Therefore, however 
beneficient it may be from the point of view of 
debtors, itoperates to the detriment of another class 
of persons, namely, creditors, and consequently, the 
Act must, in accordance with the usual rules of con- 
struction, be construed strictly, Any ambiguity in 
its Glauses must therefore be resolved along lines 
which interfere as little as possible with existing 
rights unless the contrary is unmistakably indicated 
in other parts of the Act. AKBAR ALI y, SoBHARAM 

Nag. 118 
ss, 2 (e}, 21—Final foreclosure decree, whe- 
ther debt of record. 

A final foreclosure decree, is nota money decrce and 
tannot be regarded as a debt of record so that the 
decree is not a debt at all. The old debt has merged in 
the decree and there is accordingly nv debt left which 
can confer jurisdiction on a Debt Oonciliation Board 
despite the definition ofthe term “debt?’in the O. P. 
Debt Conciliation Act, s. 2 (e). ManemMaJrI v. OHANDRA- 
BAN LAXMAN KOLHI i Nag. 178 

88.15, 21—Sale in execution before ap- 
plication under 3, 4 ta made —Power of trial 
_ Gourt to confirm sale under O. XXI, r. 92, Civil 

Procedure Code (Act V of 1908), whether affected 

either by s. Loor s. 2L. 

Section 15 can have no application where after the 
sale, but’ before its confirmation, the judgmet-debtor 
put in an application tohe Debt Ooncijiation Board 
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under 5, 4. Moreover, the proceedings unger O. XXI, 
r. 92, Civil P. O., forthe confirmation of a sale already 
made cannot be said to be proveedingein respect of a 


‘debt for settlement of which application has been 


made, within the meaning of s. 21. Hence neither 
s. lð nors. 21 affects the power ofthe Oivil Court 
under O, XXI, r. 92 of the Civil P. O., to confirm a 
sale held in execution proceedings when such sale 
has taken place before an application under s. 4 of 
the Debt Oonciliation Act hasbeen made tothe Debt 
Conciliation Board. AKBAR ALI v. SoBuABAM 








e Nag. 118 

— 8 21, Sez O. P. Debt Conciliation Act, 1933, 

a. 2 (e) 178 
~ $, 21. Ber O, P. Debt Oonciliatian Act, 
1933, s.15 118 


— 





S. 21—Object of certificate—k. 11 of Rules 
under Act. 

Rule 11 ot the Rules framed under the Act merely ` 
empowers à Boardtoissue a certificate in respect of 
proceedings ‘which should be suspended under s. 21", 
The object of the certificate is merely to bring to the 
notice of the Court officially that there are proceed- 
ings pending before the Board which must be stayed 
under g, 21. AKBAR ALI y. SOBHARAM Nag, 118 
— S. 21—Stay under s. 21, operation of, 

The stay under s. 21 operates from the date on 
which the certificate is produced in Court and not 
from the date on which it is granted, AKBAR ALI 2, 
SoBHARAM Nag. 118 

ss. 21, 2 (e€)—Act to be consirued strictly 

—Suspension under 3, 21, when takes place, 

The Debt Coneiliation Act is a coercive measure 
intended to affect vested interests and rights and 
to bring}pressure upon creditors to -effect a settle- 
mert with their debtors, Therefore, however bene- 
ficient it may be from the point of view of debtors, it 
operates to the detriment of another class of persons, 
namely, creditors and consequently, the Act must 
in accordance with the usual rules of construction, be 
construed strictly. Any ambuguity inits clauses 
must therefore be resolved along lines which inter- 
fere as little as possible with existing rights unless 
the contrary is unmistakably indicated in other 
parts of the Act. 

Suspension under s, 21, O. P. Debt Conciliation Act 
does not operate from the moment the proceedings ars 
commenced before the Board, but takes place only 
after the Civil Oourt has besn*informed, by the 
filing of a certificate, of the existence of the proceed- 
ings before the Board. MAHEMAJI vy. UCHANDRABHAN 
LAXMAN KotH Nag.178 

S.45—Record of Righis—Contents of. 

Under s. 45 of the O. P. Land Revenue Act the 
Record of Rights includes both the khasra and the 
village administration paper. Khasra falls under 
s. 45 (2) (b), while village administration paper 
falls under s. 49 (2) (e). RAMJI v, TanyaBaro 

Nag. 26 
C.P, Land Revenue Act <il of 1917), ss. 45, 70— 

Right of irrigatton—Conflict between khesra and 

village administration paper—Value to be attacked, 

The village administration paper is expressly in- 
tended to record irrigation rights. The purpossof 
khasra is, however, merely to record conditions of 
the cultivation of the fidlds and hence the entry of 
irrigation right in the remarks column of the 
khasra must be treated as incidental. Greater value 
should, therefore, attach to the entries in the vil- 
lage administration paper, if there is a conflict be- 
tween the two documents. RAMJI v. TANYABAPU 
i Nag. 26 
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—— $, 49 (1)—Mortgagor losing right to occupy 
sir landby foreclosure, whether entitled to benefit 
of 3.49 (1) even if land was declared sir after 
mortgage but before sutt—Benefit, tif can be 
chatmed tn execution. 

_Where a mortgagor loses his right to occupy his 
str land as proprietor by means of foreclosure suit 
by mortgagee, he is entitled to the protection of 
s, 48 (1), ©. P. Ten. Act, even if the land was 
declared to be sir after the date of mortgage but 
before the date of the foreclosure suit. 

The benefit of s. 49 (1) can be claimed in execu- 
tion when the deoree itself does not confer it. The 
right does not arjse until the date of the loss, 
that is to say, until the date of the foreclosure 
decree,. All that will pass to the decrea-holder 
will be possession of the proprietary rights in the 
land subject to the occupancy rights which have 
accrued in themortgagor’s favour, GANGA PRASAD 
V. ITWARSINGH Nag. 273 


—— 8, 68 (5)—Full effect must be given to 
entry, however, much, the vested rights are affect- 
ed—Noatice of entry. 

Once the entry becomes final, full effect must be 
given to its implications, however, much vested 
rights are affected. Section 68 (5) affords a locus 
penitentaie within which any person aggrieved can 
lnstitute a civil suit for the cancellation of the 
entry, but if that is not done, no other remedy is 
available. Even if noticeof these matters is not 
sent to mortgagees but on the other hand wide 
publicity is given to all settlement operations the 
Legislature deems this sufficient notice to all con- 
cerned, and it is not for the Courts to hold other- 
wise. GANGA PRASAD V. IrwaRsINGH Nag. 273 

===: S, 70, scope of—Right to irrigate home 
farms from village tank—dlalguzar hasno inherent 
right—Right must be proved aliunde. 

-- Section 70 only deals with what the khasra is to 

contain as far as tenancy lands are concerned. 

It dees not touch what it is to contain in the-.case 

of home farm lands. 








The mere fact that a person is a malguzar and. 


that the tank is in joint ownership of the pro- 
prietary body does not give the person the right 
of using the water for irrigating his fields. -Such 
Tight must be proved aliunde. Wamdt v. TANYABAPU 
Nag. 26 
———- $.188. Sre O.P., Land Revenue Act, 1917, 
s. 203 > 273 


-———— §. 188 (2) — Lambardar is not landlord 
vis-a-vis his co-proprietors. 

In so faras the lambardar is deemed to be the 
landlord he is so vis-a-vis tenants only and only in 
so far as they hold land of him. This does not 
make the lambardar the landlord vis-a-vis 
proprietors, except in so far as one or more of 
them may happen to be a tenant of the whole pro- 
prietary body and hold “ land” of them, Ganaa 
PRASAD v. [TWARSINGE Nag. 273 
— $. 203—Co-sharer parting with agricultural 





land and retaining only proprietary share in 
village, if forfeits his right to house atte in 
abadi, 


It is wrong to say that a co-sharer who parts 
with all his agricultural land and retains only a 
proprietary share inthe village would forfeit his 
right to a house site in the abadi, however, long 
he may have been there and, however, palatial a 
residence he may have set up on it, GANGA PBASAD 
v, ITWARSINGH 


1o9—G. L—-O 


his co- 


Nag. 273 ` 
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——§ §. 203—Definition of “ land,” if applies 
to sites in abadi. 

The term “land” in O. P. Ten. Act and 
O. P. Land Revenue Code does not apply 
to sites in the abadi because such sites 
are let out for the purposes of constructing 
houses for the habitation of human beings and that 
that cannot be regarded as a purpose subservient 
to agriculture within the meaning of that defini- 
tion. GANGA PRASAD v. ITWARSINGH Nag. 273 
— ss. 203, 188—Ezx-proprietor transferring 
` site and building in abadi and keeping acre or 

two of occupancy land—Palatial residence created 

by him in abadi, whether preserved for kim, 

It is not the intention of the Legislature to pre- 
serve to an ex-proprietor a palatial residence 
which he may have erected in the abadi in the 
past when subsequently he may have only an acre 
or two of occupancy land left to him, after he has 
himself transferred the site and the building on 
it and reaped the full benefit of the proceeds. The 
Oourt may, however, if it is just and conveinent 
direct suspension of the operation of the decree 
for a ehort period to give him breathing space in 
which to make other arrangements. GANGA PRASAD 
v. ITWARSINGH Nag. 273 
———. ss. 203,188 (2), 68 (5)—S. 203 has noth- 

ing to do with rightsand liabilities of proprietors 

as between themselves. 

Section 203, O.P. Land Revenue Act regulates 
the rights of the proprietor of the mahal vis-a-vis 
the persons specified in s. 203 and has nothing to 
do with the rights and liabilities of the proprie- 





tors, when there are more than one, as between 
themselves. Ganga Prasad v. ITWARSINGH 
Nag. 273 


C. P. Reduction of Interest Act (XXXII of 1936); 
S. 2—“Secured debt''—-Attachment, if causes judg- 
ment-debt to be a secured debt. 
In India attachment of the judgment-debtor's pro- 

perty after judgment does not create 8 charge on 

attached property. It also does not create any 
kind ofa charge and consequently does not create that 
particular type of charge known as an equitable or 
judicial lien and therefore does not cause judgment-. 
debt to be secured debt so as affect the interest “that 
may be allowed after January 18, 1932. LaxmMINARAYAN 

v. GHASIRAM Nag. 161 

—— sS, 3 (3)—Decree passed after Act came 
into force—If can be re-opened under s. 3 (3): to 
reduce interest allowedin it—=“ : Already, meaning 


of. 

Saon 3 (3), O. P. Reduction of Interest Act is 
intended to apply only to decrees passed before the 
Act came into force. The scheme of s. 3is first to 
provide for claims not decreed and then for claims 
already decreed. It cannot be assumed that the 
word “already” is entirely superfluous, and the 
only meaning that can be given to it is, “jif a 


decree has been passed before the Act came into 


force.” A decree, therefore, passed after the Act 

came into force cannot be re-opened under s. 3 (3), 

for reducing the amount of interest allowed in it, 

ABDUL ALI ọpọ. DWARKADAS Nag. 214 

G. P. Tenancy Act (i of 1920)—Decree for arrears 
of rent, nature of. 

A deeree for arrears of rent against a tenant 
whose tenure is governed bythe O. P. Ten, Act, 
is a simple money decree and in itself does not- 
differ from any other decree of that character. 
There is nothing special or peculiar to it qua dec- 
ree. It can, therefore, sofar asthe Oivil P. G,, is 


x 
C. P. Tenancy Act—concld. 


concerned, be executed in the same way a3 any 
other money decree. The only restrictions upon 
execution are those contained inthe C. P. Ten Act, 
and these restrictions being exceptions to the gene- 
ral law must be interpreted strictly in accordance 
with the terms of the Act which imposes them. 
OHINTAMAN v. MAHADEO GANE9S9 SOHANI Nag. 807 
ss.2 (11),(7.,12——" Another person" in 

s. 2 (11) does not include Government—'‘Landlord ™ 
in a. 2 (7) does not include Government—Use of 

. words “occupancy” or maurusiin Nazul Settlement, 
whether gives right to occupants to claim that land 
is not liable toatiachment in execution of decree, 

_ The definition of ‘‘tenant’’in s.2 (li of the O. 
P. Ten. Act asa person who holds land of another 
person does not, include a person. who holds land 
from Govt, and the words ‘another person” are 
used in contradistinction to Govt. Again the term 
.“ landlord,” as defined in s. 2 (7) of the Ten. Act, 
would not, include Govt. The distinction between 
Govt. and proprietor is made clear in the Wand 
Revenue Act. The mere fact that the word “ oc- 
cupancy “ or maurusi is used in the Nazgul Settle- 
ment records would not give the ‘occupants a right 
to claim that the land was not liable to attach- 
ment in execution of a decree. SAMBYSHIO v LAXMAN 





Nag. 512 
— ss. 7,12. eg O. P. Tenancy Act, 1920, 
.8.2 (11) 512 


8. 28.9 (2)— Surrender of absolute occupancy 
or occupancy holding without registration, when 
landlord and tenant are both agreed—Validity. 

Per Division Bench.—What the O. P. Ten, Act is 
talking about in s. 89 (2) is any kind of surrender 
whatsoever. It is not dealing with the particular 
type of surrender which s. 89 (1) is concerned with, 
for ifthat were so, 8.89 (2) is tautologous. There can- 
not, therefore, be a valid surrender ofan absolute 
occupancy or an occupancy holding without a regis- 
tered instrument even when the landlord and the 
tenant are both agreed. KaAsuIpRasaD v. BEDPRASAD 

Nag. 111 

Calcutta High Court (Original Side) Rules, 
- Chap. XXXIV, r. 77, ttem No. 22— Benares Court 
passing decree and issuing preceptto Calcutta High 

Court to attach property of judgment-debtor—Pro- 

perty attached by Sheriff —Subsequent compromise 

between parties—Sheriff, tf entitled to pound- 


age. 

Part 2 of item No. 22 does not apply to any claim 
but only to a claim “in execution." 

A decree was passed by a Court at Benares which 
then issued ua precept tothe Oalcutta High Court 
directing it to attach immovable property of the 
judgment-debtor within its jurisdiction. Consequent 
upon that precept, the Sheriff attached the property 
meniiored, Inthe meantime, the judgment-debtor, 
came to terms with the decree- holder and a compromise 
was arrived at: 

‘Held, that as the claim was compromised during 
execution proceedings, part 2 of item No. 22 applied 
and the Sheriff was entitled to the-poundage, Azar 
ELLAHI v KRISHNA MAKKAR Cal. 742 
Calcutta High Court Rules and Orders (Original 

Side), Chap. XiIIl—Wil—Relief by originating 

summons—Court when can entertain, ; 

. Ohapter XIII of the Rulesand Orders of the Ori- 
ginal Side (Oal), which govern the procedure with 
regard to originating summons, must be read sub- 
ject to the provisione of cl, 12, Letters Patent, and 
it follows that the Oourt has no jurisdiction to 
entertain-an originating summons unless it would, 
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Calcutta High Court Rules and Orders (Origi- 
nal Side,—concld. 3 


have jurisdiction to make an administration decree 
with regard to the estate in respect of which relief 
by originating summons is sought Accordingly, 
unless either the cause of action in the hypothetital 
administration suit can be said to arise wholly 
within the local limits of the jurisdiction, or in the 
alternative, unless part of the cause of action 
arises therein and leaveof the Court is obtained, 
the originating summons must be dismissed and 
where it is sought to have the estate of a deceased 
person administered by the Court in terms of that 
person's will, the executicn of tlfe will and the 
grant of probate both are essentiel constituents of 
the cause of action. A. K, MaoponaLpyv. A. M. WILSON 
(Cat. 238 
———— Chap. XIli — Willi — Testator’s ‘managing 
agents continuing to manage his estate after his 
death—Relation between them and person appornted 
as trustee and beneficiary in testator's will ts that 
of principal and agent — Originating summons 
against aforesaid agent, maintatnability. 

Where the managing agent of the testator con- 
tinues to manage his estate even after his death 
and there is no Managing agency agreement in 
writing, a person appointed as one of the trustees 
as well asa beneficiary in his will by the testator 
in respect of the aforesaid estate can have no claim 


against the agent either as a trustee or as 4& 
beneficiary. As he is one of the trustees 
his position as regards them is that of 


a principal to an agent, not ofa trustee to a cestur 
que trust, or ofa cestue quttrustto a trustee. An 


originating summons, therefore, is not maintainable: 
K. MacpoNALD Ve 


against the managing agent. A. 

A.M WILSON , Cal. 2.38 

Calcutta Munlcipal'Act (lll of 1923), s.127 (a) 
(b)—Evidence afforded by return or assessment of 
neighbouring premises is admissible under s. 9, 
evidence Act (I of 1872). l 


Evidence afforded by the return or by accepted 


assessment of the neighbouring premises is ad- 
missible in evidence in arriving at the letting 


value of a building. These are relevant facts and. 


are admissible under s. 9, Evi. Act. CORPORATION 

oF ÜALOUTTA v. PROVINOE oF BENGAL Cal. 717 

S. 127 a) (b)—Small portion of building 

let out and rest inoccupation of owner —Assess- 
ment must be under cl. (b) only. 

Where a small portion of a building is let oat to 
tenants and the rest is in direct occupation of 
the owner himself, the assessment cannot be made 
partly under s.127 (a) and partly under s.127 (b), 
but must be made under s. 127.0, Cal. Municipal 
Act only. UORPORATION or CALOUTTA v. PROVINOE oF 


BENGAL Cal. 717 
s. 127 (b)—Principle adopted tn cl. (b) 
— Beneficial occupation determined in terms of 


letting value—Land must be taken in tts present 

disposition and valued. 

The Cal. Municipal Act, provides in s. 127 (b) 
an independent method, a method independent of 
the method prescribed in cl. (e) of that section, 
for, ifthe Legislature had intended beneficial oc- 
cupation determined in terms of letting value to 
be the sole criterion for determining the annual 
value, no distinction would have been made by it 
between classes of rateable properties based on user 
by the owner and user by a tenant. It would, 
therefore, be not right to say that beneficial oecus 
pation is the sole consideration and that it is the 
beneficial occupier and the value of his occupation 
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that has to be considered in all cases of assessment 
under the @al. Municipal Act. In cases coming under 
el. (b) it would not be legitimate tohold that the 
word “ value ” in that clause does not mean “ sale 
value ” and excludes the same for finding the “ es- 
timated present value of land” the assessor is not 
bound to find out the reasonable hypothetical rent 
of the whole premises. 

. It is a well-established principle in rating that 
property must be valued as it existas at the time, 
when therate is made, with all the existing circum- 
stances rebus sic stantibus. Prospective apprecia- 
tion or depresiatiin cannot be taken into acccunt 
by the rating autkority, nor cana hypothetical state 
of things be assumed. The Legislature intended 
to givé effect, to this principle only when it used 
the phrase “ land valued with the building ™ in 
s. 127 (b). The land is not to be regarded as bare 
land. It is to be taken in its present disposition 
and valued, CORPORATION oF OALCUTTA v., PROVINOE 
oF BENGAL Cal. 717 
Chota Nagpur Tenancy Act (VI of 1908, s. 

5 as amended in 1920)~—Pradhani tenancy in 

villages in Dhalbhum estate — Whether tenancy 

and pradhan tf tenure-holder within meaning of 

8. 5—Nature of such tenancy. 

The pradhani is undoubtedly atenancy and the 
pradhan a tenant as these words are used in the Act. 
Pradhani tenancy in the villages in Dhalbhum estate 
is the interest of a person who has acquired from the 
proprietor a right to hold land for the purpose of 
col.scting rents. It therefore satisfies the conditions 
which according to the Act make ita tenure ag that 
‘word is used inthe Act. Though the ratyats of the 
village areentitled to clearjungle not within the 
area of the tenancy and todo so without the pradhan's 
consent, yet it is from the pradhan and from him 
alone that they can take settlement. The land of his 
tenancy being held by the pradhan for the purpose 
of collecting rents, he is not taken out of the definition 
of tenure-holder by reason that he has aright to 
settle tenants onnewly-recluimed waste and thug to 
increase the area of histenancy. This isa valuable 
right incident to his tenancy in the lands he holds. 
The customary right of the pradhan is acquired from 
the proprietor who pays land revenue for the whole 
of his permanently settled estate. 

Hence, the pradhani in villages in Dhalbhum estate 
is a tenancy and the pradhan a tenure-holder with- 
in the meaning of s. 5, Chota Nagpur ‘Tenancy Act, 
JAGADISH OnanDRA Deo Dumasar DeB v, DEBNATa 
MabtTo P G 606 
————- 88, 74-A, 5, 77,208 — Pradhani tenures 

with omary incidentsa—If outside scope of 

8. 74-A, 

Pradhani tenancies i.e, tensneies held by village 
headmen, with customary incidents, are not outside 
the scope of s. 74-A, Chota Nagpur Tenancy Act. The 
Act recognises such ‘customary tenancies apart al- 
together from its provisions as to Mundari khunt- 
kattidars who are specially defined by s. 8 and 
regulated by Chap. XVIII of the Act. The mere 
fact that a village was first cleared and cultivated 
at some date later than 178+ is no reason why it 
should not be governed by a custom of pradhani. 
JAGADISH Own anpRra Deo DHABAL DEB v. Desnata Manto 

P C606 
s$. 74-A, 208 as amended In 1920~— 

S. 74-A, whether takes away existing right con- 

Jerred by s, 208. 

Thetermsof s. 74-A are addressed to the case in 


-which the pradhan has been evicted by the landlord 
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but, either no other person has been given the tenancy 
or else it has been given to someone who is not suit- 
ableto hold it, having regard toits customary 
character. The sales of such tenancies under rent 
decrees had been going on since 1906 or 1910 and if it 
had been intended to abrogate the practice by 
legislation in 1920, the amendment could hardly have 
taken the form of s. 74-A, which is plainly inapt for 
that purpose. The case of purchase at execution sale 
by a third party does not come within its terms, and 
in no view of the matter is it right to hold thatthe 
amendment of 1920 had the effect of taking away an 
existing right conferred by a 208. .’aGapIsH CHANDRA 
Dro DEABAL DEB v. DEBNATH Manto PC 606 
s. 208 as amended In 1920. S 
Tenancy Act, 1908, s. 74-A as amended in 
A an PC 606 
ss. 208, 77 as amended In 1920— 
Pradhani tenancy in Dhalbhum estate—Whether 
service tenure within meaning of s. 77— Whether 
exempt from sale in execution of rent decree under 
o 208, . 3 
The saleability of tenures generally in execution 
of rent decrees was introduced by the Act of 1903 and 
general considerations of the interests of ratyats as a 
matter of public policy cannot be allowed to inter- 
fere with direct provisions of the Act: 
Held,:%) that the pradhanis in villages in Dhal- 
bhum estate were not service tenures within meaning 
17; : 
«aD the pradhan’s right to have the area increased 
as jungle is cleared and cultivated by the ratyats is 
only an incident of his tenure and if he fails to per- 
form his duty to pay rent the existence of other 
duties towards the zemindar is no reason tobar a 
sale if the gemindar is otherwise entitled to such 
ee the pradhan is not exempt from the liability 
to have the tenure sold in execution of a rent decree 
under s. 208. JAGADISH CHANDRA Deo DaasaL DEB 79. 
DEBNATH MAHTO P C606 
Civil Procedure Code (Act V of 196E), 8$., 2 d) 
—Decree, adjudication when amounts to — Order 
rejecting application wn partition sutt, held was 
not decreed. DES 
For an adjudication to be a decree it is not enough 
that there is a determination or even 4 conclusive 
determination, of the rights of parties, but that, that 
determination must be on matters in controversy in 
the suit. The expression “matters in controversy in 
the suit” means such matters as have been brought 
upfor adjudication by the Court by the pleadings in 
the case so framed ag to include them either in the 
beginning or by amendment made later with the 
sanction of the Court. It will not do to bring up 
new mattersby an application and then to contend 
that those very matters were to be adjudged on the 
footing that by the application itself they becam 
matters of controversy in the suit 7 . 
A preliminary decree was passed in a partition suit 
between A and B declaring B to be entitled to a half 
share inthe items of the family property allotted to 
his father G under partition. A then applied to 
Court asking to exclude from partition or to allot 
certain items to the share of C, which were sold by 
C to A, during pendency of the suit. The application 
was rejected : Sone Lue 
Held that the order rejecting the application was 
not a decree as those items were not in controversy 


and hencs was not appealable. Duvvapa NANDRSAM 
CHOWDARI v. Duvvaba BALAKRIsHNAMMA OfOWDARI 
Mad. 484 


Xil 
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————'ss 16; 39 (1)—Decree transferred to other 
Court for execution—Jurisdiction of such Court 
` how determined—Whether valuation of decretal 
amount or original valuation of suit to be con- 
` gidered. 
` Section 6, Oivil P, O., applies to the valuation 
of the case actually transferred, that is, the execu- 
tion case.” There is no reason whatever why ` the 
question should go back to:the valuation of ‘the 
original suit. Where proceedings have terminated 
in'a decree the question of the execution of one 
decree is the same as the execution of another of 
the same ‘amount and no question of the original 
valuation of the suit has any real bearing on the 
question of execution ofa decree, It is the valua- 
tion of the decretal amount which determines the 
importance of the case for the limits of pecuniary 
jurisdiction. It .is not, therefore, necessary that the 
Court’ to which a decree is transferred for execu- 
tion should be a Court having a limit of pecuniary 
jurisdiction which would include the original valua- 
tion of the suit. SHANTI LAL v, Jaunt Kurr All. 376 
——— 8. 9— Right of citizen to worship is a right of 
civil nature. 
It is an ordinary right of a citizen to worship 
according to his own belief, any deity or god as 
he chooses to do,and it is a right of a civil nature. 
AIYANACHARIAR v, SADAGOPACHARIAR Mad. 190 
S. 9—Suit by archakas for certain individual 
righis as office-holdera is cognizable by Civil 

Court. 

An act of putting a namam on the God-head is 
a matter of ritual based on usage and must: be 
held:to be barred by s.9. But where the plaintiffs 
alleged that the trustees who belonged to other sect 
committed breach of trust in putting or causing to 
be put new or additional namams or marks to the 
idols in and about the temple and in several 
articles and things thereof with a view to alter 
the character of the temple: 

Held, that an attempt to alter the character of 
the temple by erasing the namams of one sect or 
by adding the. namams of another sect in order to 
throw the namama of the other into oblivion or at 
least to reduce them to such an insignificant pro- 
portion that they may be almost ignored was 
cognizable by Civil Courts, But the right put 
forward by-the plaintiff's not being one of indivi- 
dual worship but one relating to the administra- 
tion of a trust, the suit was really one between 
trustees ènter se and would be covered by’ s. 92 and 
could not be agitated without complying with the 
requirements of the section. AIYANACHARIAR v. 
SADAGOPACHARIAR Mad. 190 

SS. 9, 92—Scope of—Questions regarding 
rituals or ceremonies alone, unconnected with civil 
rights cannot be adjudicated by Civil Courts. 

Whenever a right, has been violated, it would 
give rise to a cause of action and would be enter- 
tainable by Oivil Courts of the country. But the 
questions regarding rituals or ceremonies alone can 
not be adjudicated by Oivil Courts if they are not 
essentially connected with what may be stated to 
be civil rights of-an individual or individuals. 
A: suit complaining against an infringement of a 
right including that of worship would ordinarily 
be presumed to be within the competence of a 
' Civil Court, unless it has been shown not to be so 
by those who rely on the exception to s3 9 the rule 
being..to the.contrary. AIYANAOHARIAR v. SADAGOPA- 
CHARIAR i Mad. 190 
———— 88. 9, 92—Suit between trustees inter se 
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' regarding namam to be put on idols is not barred by 

s. land ia covered by s. 92. o : 

A suit tor declaration for breach of trust where 
plaintifi alleged that the trustees committed the 
breach by putting new namamsormarks ' tothe 
idols in or about the templeand by erasifg the 
namams of onesect or by adding those of another 
sect is not covered by 8. 73 and’ comeg under s. 92, 
Oivil P. O. AIYANACHARIAR V. SADAGOPAORARIAR ° 
: Mad. 190 
—— $88, 9, 92—Suit for declaration that plain- 

tiffs alone have right to recite sedam: and 

entitled to certain incomes, cores under s. 9. 

Whether a particular deity ig adorned with a 
particular ornament: on a particular day is surely 
a matter of ritual and has nothing to do with a 
civil right. Where, however, it is alleged that the 
plaintiffs alone have the right to recite vedam and 
are entitled to certain incomes and’ honours on 
account of their being members of am assembly 
(goshti) holding a temple office, the allegations are 
sufficient to bring, the claim within s. 9 and will not 
fall within the ambit of s,92, Civil P. O.,or s. 73, 
Mad. Hindu Religious Endowments Act. 

Executive trustee of a temple ordered the 
archakas to prostrate: before the deity only once 
and not twice according to their own beliefs and 
threatened them with dismissal if they failed to 
carry out the order: 

Held, that the case fell within the cognizance of 
the Civil Court and would not be barred either by 
s. 92, Civil P. O., or by s. 73, Mad. Hindu Religious 
Endowments Act. AIYANAGHARIAR Y. SADAGOPA- 
OHARIAR Mad, 190 

ss. 10,151, O. XXXIX—Injunctton—-X and 

Y agreeing in case of dispute to bring suit at A— 

X filing suit at B—Y then filing suit at A — 

Injunction if can be issued to restrain X from 

proceeding with his sutt. 

Where the parties expressly agree that any dis- 
putes arising between them with regard to certain 
transactions shall be decided by the Court at parti- 
cular place and one of the partiesin violation of the 
a suit against the other party in a 
Court at different place and the other party sues the 
former on the same transaction in a Court ata place 
specified in the agreement, the Court at such place is 
entitled as wellas justified in issuing injunction 
restraining the first party from proceeding with the 
suit filed by him in breach of the agreement even 
though an injunction in such a case does not come 
within the four corners of O. XXXIX, Oivil P. 0O., 
yet the Courtshave an inherent jurisdiction to issue 
an injunction in a proper case toprevent an abuse 
of the process of the Oourt and to further the end of 
justice, Fiem BicuohHA Ram Basu Ram v. Firm 
BALDEO Sanal BURAS MAL All. 268 

S. 11. Sze Res judicata 215,770,855 
—S. 11—Declaratory decree obtained by 

reversioner— Presumption that he had locus standi 

—Decision if operatesas res judicata on point of 

locus standi. 

Where a person has obtained a declaratory decree 
against the widow of the last male-holder, that the 
alienation made by her did not affect his rever- 
sionary rights, he must be deemed to have been held 
to be a sutħciently proximate heir in order to main- 
tain the declaratory suit. It is obvious that he 
could not have any locus standi to maintain that suit 
except for the protection of his own interest in the 
property indispute and he could have no such in- 
terest unless he was in the line of heirs, The ques- 
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‘tion of the locus standi of such person must, there- 
‘fore, have deen either admitted or decided in her 
favour. Even if the defendant to such suit did not 
raise any plea in this respect, the question must be 
held to have been decided against him by implica- 
tion and the matter would be res judicata by 
virtue of Expl. IV tos, 11, Oivil P.O. Kuan Gut 
Kuan v. KARAM NISKAN , Lah. 851 
— $. 24—Mortgage suit or its execution 

proceeding transferred by High Court from one 

Court to- another having no territorial jurisdiction 

—Transferee Court, if can order sale of pro- 

perty lying outside its territorial jurisdiction. 

It is not necessagy that a Oourt to whicha suit 
is ‘transferred’ inthe proper sense of the word, 
(i. e., transferred by the High Court under s. 24 
of the Code) should have concurrent territorial 
jurisdiction andthe High Court may transfer a 
suit to a Oourt which has pecuniary jurisdiction, 
though if may not have territorial jurisdiction to 
try the sait. Where therefore, mortgage suit or its 
execution proceeding is transferred under s. 24 of 
the Oivil P. O., by the High Court to a Oourt 
which has otherwiseno territorial jurisdiction, the 
Oourt can order gale of the property lying outside 
its local territorial jurisdiction, U Mauna MAUNG 
o. U Nyo l Rang. 166 
—s.39 (1)—Transfer of decree may be made, 

if any of four conditions in s. 39 (1) are satisfied. 

There are four conditions ins, 39 (l), Civil P. 
O., and if any of these conditions is satisfied the 
transfer of the decree may be made, SHANTI LAL 








V. JAMNI KUER All. 376 
s. 47. 
Sge Oivil Procedure Code, 1908, s. 144 683 


See Oivil Procedure Oode, 1908, O. III, r.4 283 
8. 47—Orders passed under 5s, 47, when 
appealable, 
ere an order passed by the executing Court 
has the effect of finally determining as between the 
parties an issue which relatesto the execution, 
discharge or satisfaction of a decree then such an 
order is appealable under s. 47, Civil P. O. Whether 
any particular order is or isnot appealable is a 
question which must be determined upon a 
consideration of the particular facts and circum-~ 
stances of the case in which the order is passed. 
Har NARAIN BAHAL v, MATHURA Prasad All, 848 FB 
————-8, 47— Property obtained by transfer from 
defendant, pendente lite — Transferee, is 
representative-in-interest of defendant—Heid, that 
parties had become representatives-in-interest of 
parties to the proceeding and hence the suit by one 

of them against other was barred under s. 47. 

Where a person obtains property by 4 transfer 
fromthe defendunt pendente lite, he should be 
treated asa représentative-in-interest of .the trans- 
feror-defendant and heis bound by the result of the 
decree. 

In execution of his decree obtained by a mortgagee 
against a family, the mortgagee himself pur- 
chased the property and soldittoone A. During the 
pendency of the proceedings of this decree a stranger 
instituted a suit against the family and obtained a 
decree in execution of which, the property was pur- 
chased by B. An application by A against B to 
remove resistance to possession was dismissed, A 
-then instituted a suit against B for possession : 

Held, that Aand B had become representatives-in- 
interest of the parties and consequently the suit by 
A was prohibited by s. 47, Civil P, O. PADALINGA 
MUDALIAR P. ARUMUGHA MUDALIAR Mad. 305 
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—s, 47,0. XXI, r. 66—Matter of relative 
rights with regard to execution heard and decided 
at stage of setting terms of proclamation — Same 
matter cannot be canvassed at time of execution. 
The mere settlement of the terms ofa preolamation 

when no dispute between the parties as to their 

rights or liabilities is decided judicially cannot be 
deemed to bs an order under s. 47, Oivil P.O, from 
which an appeal would lie. But when at the stage of 
cettling the terms of the proclamation the parties 
put into issue a question affecting their relative 
rights and liabilities with regard to execution and 

this matter is heard and decided, that decision is a 

judicial decision and the parties will not be allowed 

in the course of execution to canvass the same matter 
again. NamAstvayA MUDALIAR v. A. Saernivasa 

IYENGAR Mad. 732 

s. 51, proviso, EXpl.— Explanation applies 

to cl. (b) of proviso—It is not concerned with cl. (a). 
Explanation to proviso to s. 51, Civil P, O., 
applies only to cl. (b) of the proviso. By virtue of 
this explanation property which could not be at- 
tached or sold was not to be considered, only when 
deciding as to whether the judgment-debtor had 
any means to pay the money decreed. Obviously 
the explanation has nothing to do with el. (a) and 
therefore, it cannot be said that a gift by the 
judgment-debtor after the institution of the suit of 
his land not liable to attachment and sale does not 
make him forfeit the protection afforded by the 
amendment of s.51 by Act XXI of 1936, even jf 
the gift was made with dishonest intention, ATTAR 

OHAND QGURMUKE LAL v. ABDUL MAJID BAHADUR KHAN 

OESS Pesh. 371 

— 8.60 —Applicability where agriculturist 

mortgages house. 

Section 60, Civil P, O., does notapply where an 








agriculturist has himself mortgaged his house, 
KHAZANOHI SuHAg v. NIAZ ALI Lah. 782 
——— 5.64. Ses Civil Procedure Oode, 1908, 


Q. XXI, I. 46 416 
———— S. 73 (Bhopal Act, s. 78)—Rateable dis- 
tribution— “Same judgment-debtor!'— Person having 
several decrees against him, some being in indivi- 
dual capacity some jointly with others—Holders 
of individual decrees, if entttled to rateable 
distribution in execution of joint decrees to the 
extent of person's interest in property realized, 

If there are several decrees against one person 
some of which are individually against him while 
others are against him jointly with other persons. the 
holders of individual decrees are entitled to a rateable 
distribution in execution of joint decrees to the 
extent of that person’s interest in the property 
realized. For the purposes of s. 73 of the Civil P. © 
such a person falls withinthe meaning of “same 
judgment-debtor.”” Hasan MowammMap Kuan v. PAN- 


MALL ; Bhop, 585 
———— S. 86. Sre Provincial Insolvency Act, 1920; 
s. 19 (2) 667 


s. 86—Immunity arising under s. 86, if can 
be waived. 

Once it 1e held that the provisions of s, 86, Civil 
P. 0, are properly applicable to proceedings other 
than suits no question of waiver by the foreign 
sovereignor other person entitled to the immunity 
can arie under the Indian law ; for the immunity 
arising under s. 86 of the Code is not waivable, Mapan ` 
LAL v. RULER oF RAMPUR State Cal. 667 
————. 8. 86—"“Property” in s. 86, includes public 

property only. 

Per Narsing Rau, J.—Section 86, Civil P., O., is 
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‘obviously a statutory adaptation to Indian conditions 
of certain well-known conventions of international 
law. When the local Court is faced with a case 
where such immunities come into question, it haa to 
decide whether in the particular case the immunity 
exists or not. One of the immunities regarded as 
well settled is that the foreign sovereign himself and 
his property are not tobe subjected to legal process 
by the Courts of the territorial sovereign. The im- 
munity in respect of property, is only in respect of 
.the public property of the foreign State and does not 
extend to property not dedicated to public uses, 
' Property in this context includes debts due to the 
State. MADAN LAL Tt. RULER oF RAMPUR STATE 
Cal.667 
———— ss, 86, 141— Applicability —S. 86, if applies 
to insoszency proceedings. 

Section 46, Civil P. C., in terms applies only to 
suits. The expression “suit” has not been defined in 
the Code. Bys. 26, Civil P. C.,every suit isto be 
‘instituted by the presentation of a plaintor in such 
other manner as may be prescribed. Excepting the 
presentation ofa plaint,no other mode of instituting 
suits has yet been prescribed. A proceeding that 
-does not commence with a plaint is therefore not a 
suit. An insolvency proceeding is started not by 
the presentation of a plaint but by the presentation 
of a petition. For these reagons the provisions of 
g. 86 of the Code cannot be made applicable within 
‘the meaning of s. 141 ofthe Code to insolvency 
proceedings merely by reason of the fact that a 
Sovereign Prince or Ruling Obhief is one of the 


creditors, MADAN LAL v. RULER oF RAMPUR STATE 
Cal. 667 
s.92. See Civil Procedure Code, 1908, 
696 


s. 151 
—_——— S, 92—S. 92, scope of. 

No worshipper has aright to maintain an action 
for any of the reliefs covered by either of sections 
s. 92, Civil P. O, and s. 73, Mad. Hindu Religious 
Endowments Act, except when hs seeks to enforce 
an individual right without securing: the necessary 
sanction from the authorities Mentionéd in them. 
These sections deal with matters which ‘areof civil 
character and these bars have been obviously creat- 
ed with the object of avoiding unnecessary or 
frivolous suits against the trustees in regard to 
trust properties, The prohibition will not apply 
to a suit by a trustee against his co-trustees ora 
suit where the plaintifis try to enforce their civil 
rights, AIYANACHARIAR U. SaDAGOPACHARIAR Mad, 190 
- S. 92—Suit for declaration that property 

belonged to religious institution, with prayer for 

injunction and accounts—Subsequent omission of 
claim for accounts—Suit held fell under s. 92 and 
was incompetent for want of Collector's sanction. 

A suit as originally filed was for a declaration 
that the suit house belonged toa religious institu- 
tion of the members of a Ramdwara sect. There 
was also a prayer for an injunction and for ac- 
counts. The prayer for accounts was subsequently 
omitted by amendment : T 

Held, that the suit as originally filed fell under 
s. 92, Oivil P. O., and was not competent for want 
of Collector’s sanction. By mending the plaint by 
omitting the relief for accounts the suit could not be 
taken out ofthe purview of s. 92. GAJRAMJI JASRAWJI 
MAHARAJ y. SOMNATH BHUDARDAS Soni Bom. 836 
: s. 92—Suit on behalf of villagers for 
declaration that alienations of temple property by 
pujaris are void — Maintatnability, apurt from 
$. 92. ; 
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A suit by some of the villagers on behalf of all 
the villagers for a declaration that the sait property 
is Devadayam Inam land belonging to the temple in 
that village, and that certain alienation thereof by the 
pujaris, were void and not binding on the institution, 
can be maintained apart from the provisidns of 
g. 92, Civil P. ©. Even if the suit is but an indirect 
attempt by the alienating pujaris themselves to get 
round their own alienation, it is not open to the 
Court to take into consideration the motives by 
which the plaintiffs are actuated in bringing the 
suit, The mere existence of a more effective remedy 
can be no answer to such a suit and cannot therefore 
justify its dismissal. BUBRAMANJA AyyaR v. Maya 
KONE Mad. 749 

S. 95—Cancellation of attachmen’s prayed 

‘for and orders thereon withheld pending adjudi- 

cation on application for compensation—Applicant 

under s. 95 cannot be non-surted for want of final 

order on connected application. ô 

Tbe requirements ofan application under s. 95, 
Civil P. O., should be based on the language of the 
section and not on rules obtaining in Common Law 
with reference to a similar but no identical Common 
Law remedy. Remedy given by s. 95 should not be 
hedged round wìth restrictions which the section 
itself does not import. In any case, when the can- 
cellation of the attachment has been prayed for and 
orders thereon have been withheld pending an ad- 
judication on the application for compensation, it 
is unfair to non-suit the applicant under e. Y5 for 
want of a final order on the connected application. 
ln such a case the setting aside of the order of 
attachment is not an essential preliminary to the 
grant of compensation. PALANISAMI GoUNDAR v 
KALIAPPA GOUNDAR Mad. 887 
8. 95—Special damage, tf must be proved 

for order under s. 95—Fdcts to be proved. 

There is nothing in the language of s 95 to justify 
the inference that special damage need be proved in 
application under s.95 for damages for wrongful 
attachment. The words ‘‘ expense or injury " indi- 
cate that either the particular damage upon which 
a monetary value can obviously be placed or the 
more general damage which the Court endeavours 
with difficulty to assess iu -terms of money, is con- 
templated by the section. 

It is incumbent upon the person, if he wishes to 
get compensation for wrongful attachment, to prove 
affirmatively that the attachmeft was applied for 
on insufficisnt grounds. It is not sufficient for thig 
purpose to show that he has properties which are 
greater in value than the amount at stake in the 


—, 





suit. PALANISAMI GouNDAR V. KALTAPPA GoUNDAR 
Mad, 887 
s. 100. SEE Second Appeal 676 


S. 100—Concurreni finding of fact by lower 
Court—Interference tn second appeal—Law as 
to—Finding that morigage by Burmese husband 
was executed with consent of wife, cannot be 
canvassed in second appeal. 

On second appeal itis not the concurrent finding 
of fact which cannot be interfered with: it is the 
finding of fact of the first Appellate Court: and 
there is no question of it being within the discre- 
tion of the second Appellate Court to interfere : the 
second Appellate Court cannot interfere, however 
erroneous it may think this finding of fact to be. 
The only circumstance under which it can interfere 
is when the alleged finding of fact is not in reality 
a finding of fact because it is supported by no 
evidence whatever, ` 
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Consequently, the finding of the firat Appel- 
late Oourtethat the mortgage of property be- 
longing to Buddhist Burmese husband and wife 
wag executed by the former with the knowledge 


and tonsent of the latter isa finding of fact and 
cannot *be canvassed on second appeal, U Rat Gyaw 
Tuoo v. Ma Hra U Pro Rang. 817 


s, 100—Document which ts not one of title 
misconstrued—No second appeal lies. 

Obiter.—Even ifthe lower Appellate Court has 
misconstrued.a document which is not a document of 
title no secoud appeal can be based on this miscon- 
struction. MuoNssiI ef BuAcaT SINGA Lah, 676 
—— S. 100— Finding of fact. 

The question whether the plaintiff in a pre-emption 
suit is cellaterally related to the vendor or not, is one 
of fact. Munsat v. Buacat SINUN Loh. 676 

s. 100—Finding tha: party was never in 
possession—I nterference. 

Finding that a party never came into possession of 
the suit property being a finding of fact carnot be 
disturbed on second appeal. KuusHi Ram y. Munsar 
Lab Lah, 418 

S, 100—Question, whether documents relied 
on by party prove title,is one of fact. 

The question whether having regard to what is 
stated in the documente relied on bya party and 
whose construction is not open to any controversy, 
it is proper to infer that title to the land in ques- 
tion passed to him or not, is a question of fact 
which a Court of second appeal is not competent to 
disturb. Moticaanp HIRAOHAND GUJAR v. KHYUDABAKSH 
GULAMHUSEN TAMBATKAR Bom 545 

$. 104. Ss Letters Patent (Bom,), cl 15 

656 

———§, 109 (c)—Certificate under s. 109 (c), when 
should be granted—Question whether mosque could 

' be adversely possessed held not substantial question 

of law—Decision as to adverse possession over 
` particular building in suit held, could be regarded 
as matter of wider public importance. 

‘A case should be eertified to be a fit one for appeal 
to His Majesty in Council under cl. (c) of s. 109, Civil 
P. O., only when it is of considerable importance and 
the principle when finally decided by their Lord- 
ships of the Privy Council would be of benefit not 
only to the people who were directly involved in 
the litigation but also to the public at large. 

‘An application was made for a grant of a certi- 
ficate under s. 109° (c), Oivil P. C. The valuation 
of the suit was below Rs. 10,000 und by its deci- 
sion the High Court had affirmed the decision of 
the two Courts below. There were two main 
grounds of appeal first whether the building in dis- 
pute was a public mosque or a_ private place of 
worship, and secondly, whether assuming it to be 
a- public mosque the defendants had established 
adverse possession over the mosque : 

Held, that the first ground was really founded on 
what might be described as a play upon words. 
The question whether there could be adverse pos- 
session of mosque could not be regarded as sub- 
stantial question of law and the decision of the 
High Court was in regard to adverse possession 
over a particular building in suitin the case. The 
decision was unquestionably not in regard to any 
matter of wider public importance, and it could not 
furnish a ground for the grant of certificate under 
8, .109 (c). Musanes Kuan v, P. Ras Kumar Baksul 

Oudh 93 
———— s8, 110— Held, that order of Chief Court sought 
to be appealed against in regard to the payment 
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of court-fee was one of affirmance of decision 

of Court below—Determination of question of court- 

fee held depended on question of fact and no 
substantial question of law arose. 

An application was made for leave to appeal to 
His Majesty in Council against the orderof the 
Ohief Court rejecting the appeal for failure to 
make good the deficiency in the court-fee, The 
lower Court had decided that the plaintiffs being 
out of possession had to pay ad valorem court-fee 
on the valuation of the relief sought on their 
plaint. The amount of court-fee payable on the 
plaint and the memorandum ‘of appeal in the Ohief 
Court was the same, The question of the amount 
of court-fee payable on the memorandum of appeal 
was entirely dependent upon the amount of court- 
fee payable on the plaint. In determining that 
question, or in determining the question of the 
court-fee payable on the memorandum of appeal, 
the Chief Court did not merely rely upon the 
findings of the lower Court only, but went into the 
evidence of possession on the record and came to 
the conclusion that the plaintiffs were not in pos- 
session of any portion of the property in dispute 
and were liable to pay ad valorem court-fee on the 
plaint as well as on the memorandum of appeal : 

Held, that the order sought to be appealed 
against fell under the last clause of s. 110, Civil 
P. O., and was an order of affirmance of the deci- 
sion of the Court below. It was, therefore, neces- 
sary for the applicants to prove that some sub- 
stantial question of law was involved inthe appeal, 
The determination ofthe question of the court-fee 
payable on the plaint and the memorandum of 
appeal depended upon a simple question of fact 
and no question of law arose for decision in that 
connection The appeal did not involve any substan- 
tial question of law. Lau Durea Bux Sinau v. LAL 





AMBIKA Bux rae Oudh 87 
— s, 115. 

SEE Oivil Procedure Code, 1808, Sch. II, Para. 16 

344 

SEE Hine Procedure Code, 1898, s. 439 630 


S. 115—A pplication to sue as pauper—Court 
deciding on allegations in plaint that no cause of 
action was disclosed—Reviston, if lies— Revision, 
when lies. 

There can be a revision against an order on an 
application for permission to sue in forma pauperis 
but forthe application for revision to succeed there 
must be an exercise of jurisdiction not vested by 
law or a failure tu exercise a jurisdiction so vested 
or an exercise of jurisdiction illegally or with 
material irregularity. A “cause of action” is a 
Jaw term and, therefore, deciding whether there is 
or there isnot a cause of action on the facts al- 
leged in the plaint without going outside the plaint 
is a decision of a point of law and an incorrect 
decision of a point of law is not a ground on whick 
revision can be granted. KANHAIYALAL V. BISHESHWAR 





Nats Oudh 224 
— ss. 115, 151, 92—Order of Court making 
amendment in scheme prepared tn suit under 


s. 92—No appeal but revision lies—Appeal preferred 
challenging jurisdiction of Court-—-It can be treated 
as revision. 

No appeal lies from an order of the Court 
making an amendment in the scheme laid down in 
the decree inthe suit under s. 92, Civil P. O. But 
where an appeal has been preferred and the 
appellant challenges the jurisdiction of the Court 
to pass the order, the appeal can be treated as 
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application in revision. M, Fartvaz Aur Kuan v. 


SAIFULLAH SHAH SouARWABDI. Oudh 696 
s, 141 
See Oivil Procedure Code, 1908, s. 86 667 


Sge Oivil Procedure Code, 1908, O. XXXII, r.5 
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Ser Guardians and Wards Act, 1890, a. 12 

Sze Provincial Insolvency Act, 1920, s. 5 

8. 144—Application for restoration under 

s. 144, whether one for execution—Article of Limt- 

tation Act (IX of 1908), applicable. see 

An application for restoration under s. 144, Oivil 
P. O., isnot an application for execution of the 
decree of the final Court of Appeal. Where resti- 
tution is required by reason of a final decree 
passed by a Court in Indiain an appeal from a4 
muffasil decree Art. 181 and not Art. 182, Lim. 
Act is applicable to an application made under 
s. 144, Oivil P. O. If Art. 183 is of the same scope 
as Art. 182, the case would be governed by Art. 181 
in spite of the fact that restitution is required by 
reason of the order of His Majesty in Oouncil. 
BIRENDRA Nata Basu THAKUR v, SURENDRA Natu Basu 
THAKUR Cal, 581 
- $, 144—Order of return of costs not directing 

payment of interest—Interest, if can be awarded 

in restitution under a. 144. 

Where an order for return of costs contains no 
direction for the payment of interest, in execution of 
that order interest cannot be realised. It is not 
therefore proper in proceedings under s. 144 to allow 
interest, though ordinarily interest isa part of the 
normal relief given in restitution. BIRENDRA NATH 
Basu THAKUR v. SURENDRA Kumar Basu THAKUR 

Cal, 581 
s. 144—Power of Court to direct restitution — 

Nature of—Whether restson s. l144— Principle of 

restitution explained—Order of restitution, nature 

0 im] 

The power of a Court to direct restitution is 
inherent in the Court itself. It rests on the prin- 
ciple that a Oourt of Justice is under a duty to 
repair the injury done to a party by its act. The 
right of a party to have restitution and the duty 
of the Oourt to give him restitution do not rest on 
the provisions of s.j 144, Civil P. O., which defines 
the procedure only in one class of cases requiring 
restitution by enacting thatthe application for res- 
titution is to bs made in the Oourt of first instance, 
The other part ofthe section gives the measure 
‘of restitution and empowers that Uourt to determine 
` the. form andi’‘amount of restitution. Such being 
the. principle of restitution, the fiction of an impli- 
ed direction by the final Court of Appeal which 
had reversed an intermediate decree need not and, 
cannot be introduced. Proceedings for restitution 
are proceedings which are no doubt dependent upon 
the final result of the suit, but they are in a sense 
«independent of the proceedings in the suit, for new 
‘issues which were not issues in the suit, require 
adjudication for giving complete or adequate relief. 
The order for restitution is in effecta new decree, 
which has to be enforced by another execution. 
Bisenpea Nata Basu THAKUR v. SURENDRA Kumar 
Basu THAKUR Cal. 581 
ss., 144,47,151—O0Order confirming sale set 

aside—Application by auction-purchaser for com- 

pensation for improvements falis under a. 15l and 

not under ss, 144 or 47, 

Section 144, Civil P. O., contemplates restitution 
where a decree has been varied or reversed, The 
„order of the executing Court confirming the sale, 
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d 
which is set asideon appeal does not amount toa 
decree and therefore the application of jhe auction- 


` purchaser for improvements payable in consequence 


of that order cannot be said to fall within the pur- 
view of 8.144. Section 47, Civil P. O., is also inep- 
plicable asthe question of improvements -is one 
between the auction-purchaser and the judgment- 
debtor and does not relate to the execution, satisfac- 
tion or discharge of the decree as such. The ap- 
plication can, therefore, fall only under s. 151, and 
no appeallies under the Oode against an order 
passed under that section. a 

The question of improvements by an auction- 
purchaser is a question which is incidental to and 
Consequential on the setting asid® of the sale. The 
judgment-debtor cannot be allowed to retain the 
benefit of the improvements made béna fide by the 
auction -purchaser without paying for them. Such a 
case is therefore afit one for the exercise ofthe 
inherent powers of the Court under s. 151. The ex- 
ecuting Court has jurisdiction, under s. 151, to go 
into the question of improvements. A.R. DAWAR v. 
Ganesa DATTA Lah. 683 


——— S. 144, 0. XXI, r. 93—85. 144, applicability 
to auction-purchaser 

There is clearly no reason why s. 144, Civil P. 0. 
should apply to the case of an auction-purchaser, 
because his case is expressly dealt with by r. 93 
of O. XXI. GancapuyaR DEHANJISEET MARWADI `v, 
BALWANT KAS8IRAO DESHMUKH ' Bom. 283 

S.145—Surety becoming liable under bond 
for Receiver—Order of Court to payup amount of 

bond falls under a. 145. 

Where a person has executed a bond as surety 
for a Receiver and has become liable under the 
bond, the order of the Oourt to pay up the amount 
due on the bond falls within the scope of s. 145, 
Civil P. O., and can be enforced bythe procedure 
prescribed in that section. M. L.R. M. Letogmanan 
OHETTYAR v. T. 5. N. OHOOKALINGAM OHETTYAR 

Rang. 177 


——- s, 148, (Bhopal Act, s. 130)—Court's 
discretion to enlarge time for payment of court- 
fees after expiry of period originally fixed—Order 
that in event of non-compliance the suit to stand 
dismissed—Order becomes absolute and time cannot 
be enlarged after expiry of period already fixed. 
The Court has full discretion to enlarge time for 

payment of court-fees even aftef the expiry of the 

period originally fixed oor previously extended. 

One extension after the otheris permissible. Before 

the first extension expired the Oourt can grant fur- 

ther extension even in the case in which default 
condition occurred in the first order enlarging time. 

But if the effect of the Oourt’s order is that in 
the event of non-compliance, it operates automati- 
cally and without further intervention of the Court, 
time cannot be enlarged, and the order already 
passed becomes absolute in virtue of the condition 
contained therein. In the event of non-fulfilment of 
the condition within the time allowed by the Court 
the order becomes final and no further enlargement 
of time is possible inspite of the provision of 

s. 148, Civil P. O. Natauram v. MULLOBAI 


Bhoo. 537 

———— s. 151. 
Sse Civil Procedure Oode, 1908, s. 10 268 
SEB Oivil Procedure Oode,.1908, s. 144 683 
Sez Civil Procedure Oode, 1908, O. IX 297 


Sze Civil Procedure Code, 1905, O. IX, r. 9 
; 338 FB 
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——- s,151. " 
Sze Civil Procedure Code, 1908, Sch. IT, para, 21 
812 


SEE Oudh Rent Act, 1886, ss, 119, 116 297 
_ Sez Proviucial Insolvency Act, 1920,s.5 (D 421 
———+— S, 151—Construction of s. 151. 
_ Per Blagden, J.—Section 151, Oivil P. O., which 
expressly saves from the operation of the Code what 





` It calls the inherent power of the Oourt to make 


such orders as may be necessary for “theends of 
justice or to prevent abuse of the process of the 
Court " does not empower the Oourt to make any 
order which the particular individuals who at a 
given moment happen to compose it, think just or 
calculated to preVent an abuse of its process. The 
words {‘the ends of justice and “abuse of the 
process of tht Court,” must, in fact, be construed 
with due regard to the rest of the provisions of 
the Oode, the section being really intended to pre- 
vent the Courts being rendered impotent by any 

. ` . 8 . 
omission inthe Code. The section empowers the 
Court to make ‘necessary orders,” 
orders. U AUNG GYI v, GOVERNMENT oF BURMA 
4 Rang. 338 F B 
$8.151,92—Scheme prepared in suit under 

s. 92— Amendment of, if can be made on applica- 

tion under s. 151—Amendment sought held, did not 
_ offend against s. 92. 

. Tbe Oourt has jurisdiction to entertain an 
application under s. 15], Civil P. O., for amend- 
ment of the scheme prepared in a ‘suit under 
s. 92, Civil P. O. and the scheme, particularly one 
relating to a Muslim Waqf, can be modified. 

= Held, on facts that the reliefs sought in 
application foramendment did not fall within any 
‘of the ols. (a) to (k) mentioned in sub-s, 1 of s. yz, 
Oivil P. ©. The amendments sought were both 
necessary and advisable. Farvaz ALI Kayan v. 
SAIFULLAH SHAH SOHARWARDI Oudh 696 
s. 153; O. VI, r. 17—Sui: for specific per- 
. formance of contract —W hether can be amended as 
` one for possession. , ; 

. Apart from the fact that permission to amend 
plaint cannot be allowed at a late stage, of second 
@ppeal no power has been given to Courts to enable 
one distinct cause of action to be substituted for 
another nor can the subject-matter of a suit be 
changed by an amendment. 

A suit for specific performance of contract cannot, 
therefore, be allowed to be amended as one for pos- 
session, Kutsul Ram v. Munsar LAL _ Lah. 418 

O. I, r. 8—~'Same interest,’ meaning of. 

A Karnavan may have a preferential rightas to 
Management, but that does not make the right he 
possesses different to what the other members 
possess. What the provision contemplates is, that 
he has a common interest with those whom he claims, 
to represent. MANAVEDAN v, VEERAYAN Mad.66 
- O. |, F. 8—Ssit by co-sharer in fishery 
estate: for declaration that principal defendants 
following trade of fishermen and others of thetr 
caste had no right an fishery — Damages claimed 
against principal defenaants only, Jor fish actually 
caught by them and injunction claimed against 
them to restrain ihem from further trespass—Such 
claim, if can be joined in representative suit for 
declaration. 


—_ 











. The plaintiff who was a co-sharer in certain estate 
in which there were fisheries brought a suit for 
declaration that tho principal defendants, who were 
persons. following ‘the trade of fishe:men and others 
of ‘their caste and , calling had no right in the 
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fishery, and to recover damages from the principal 
defendants for fish actually caught and to have an 
injunction from the Court against the principal de- 
fendants restraining them from further trespass on 

the fisheries in the possession of the plaintiff : 
Held, that the plaintiff had claimed to recover 
damages from the principal defendants only for 
trespass actually committed by them. ‘There was no 
reason why this relief which neither the plaintiff 
claimed in arepresentative capacity himself nor 
sought to enforce against the defendants in any 
representative capacity should not be joined with 
the claim against defendants in a representative 
Capacity in respect of a declaration of right. Simi- 
larly there was no objection to the plaintiff main- 
taining the representative suit for a declaration 
along with his directclaim for an injunction against 
the principal! defendants restraining them from fur- 

ther trespass. BBRAJASUNDEB DEB v. Mani BEHERA 
Pat, 543 


———— 0.1, r. 10 (2) — Scope — Partition suit— 

` Question of extent of mortgagor’s share involved 
—Mortgagee of undivided share should be made 
party. 

In any partition case where the extent of the 
mortgagor’s share is in dispute, the practice of 
allowing the mortgagee merely to watch the pro- 
ceedings at the allotment stage will not meet the re- 
quirements ofthe case. The language of O.I, r, 10 
(2), Civil P. O., is wide enough to permit the addition 
of the mortgagee of an undivided share as a party in 
the partition suit where one of the questions involved 
inthe suitisthe extentof the mortgagor’s share. 
PRAFULLA Kumar Mitra v. DAIRENDRA Lat Dott 

Cal,90 
-———— 0, ll, r. 2, O, VII, r. 10 —Landlord filing two 
plaints for rent for different but consecutive years 

—Piaints returned Jor presentation to Revenue 

Court—FPlaints ‘represented together to Revense 

Court, but numbered separately — Neither of them 

held barred by O. II, r. 2. ; 

Where a landlord files a plaint in a Oivil Oourt 
for rent for certain years, and another plaint for 
rents of years subsequent to those for which the rent is 
claimed in first suit but both the plaints are returned 
for presentation to the Revenue Court on the ground 
that a relationship of landlord and tenant exists 
between the parties, and the landlord represents the 
-plaints together to the Revenue Court the same day, 
then because according tothe order of the Court 
returning the plaints, the same plaints have to be 
presented to the Revenue Court in order to get credit 
for the court-fees paid, the two plaints must be taken 
together and taken as one document and the landlord 
must be deemed to have claimed rents forall faslis 
when he repregented the plaints. Neither of the 
two plaints, therefore, can be said to have been 
barred by O. II, r.2, Oivil P. ©. The fact that the 
Court has numbered the suits separately or that the 
landlord omitted to ask the Court totreat itas one 
suit and give it one number does not amount toan 
‘omission to sue or relinquishment of any portion of 
the claim within the meaning of O. Il, r. 2, Civil 
P. C. SATYANARAYANA Mourtuy v. Surya Rao 

Mad. 204 


———- 0.1l, r. 3—Sutt for redemption—Claim 
against mortgagee for rent paid by plaintiff to` 
foriner’s use, if can be joined, E 
The plaintiff would, be entitled to join with the 

cause of action in the suit for redemption this claim 

as against the defendant mortgagee for thé rent 


ee 
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paid by him to the mortgagee’s use. SuBEDAR MIAN 
v, SEO SHANKER MISSIR Pat. 19 
. O. Hl, r.4, Ss. 47—Pleader engaged in suit 

—Vakalatnama not cancellei—He ‘continues to 

represent party in executton—During execution 

proceedings decree holder assigning his right to hia 

Pleader —Pleader's authority, if impliedly revoked 

—Contract Act (IX of 1672), s 207, 

As the execution proceedings are a continuation 
of the suit, unless the vakalatnama of the Pleader 
engaged in a suit is cancelled, he would continue 
to represent the decree-holder in those proceedings 

The doctrine cf implied revocation or renuncia- 
tion under s. 207, Contract Act, cannot be invoked 
in a case where the decree-holder had in the course 
of execution assigned his rights to hig Pleader, as, 
an assignment, although it operates to convey pro- 
perty in the decree tothe assignee, does not entitle 
him without the permission of the Court under 
O. XXI, r. 16, Oivil P. C. to take eontrol of the 
execution proceedings. The decree-holder has still 
the control of those proceedings and the Pleader 
engaged by him, continues to represent him in 
those proceedings. GANGADHAR DSANJISEET MARWADI 
t, BALWANT KASHIRAO DESHMUKH Bom. 283 
———— O. V, r. 19—Mandatory provisions of O. V, 

r. 19, shouid be observed—Absence of express 

declaration required by rule —Effect, 


“It is of course desirable that all Courts should: 


observe the mandatory provision in O, V, r. 19, Civil 
P. C, and either declare that the summons has been 
duly served or order such further service as it thinks 
fit. But the absence of such an express declaration 
does not involve as a necessary consequence a find- 
ing that a summons has not been duly served: 

‘Held, that in the circumstances of the casz there 
was ar implied though not an express declaration 
of sufficiency of service on defendant. IJNUGANTI 
VENKATA Rayaxim VARU v. ALLURI CHINA BAPANNA 





Mad, 695 
: O. VI, r. 17. See Civil Procedure Code, 
1908, s. 153 418 





-— O.VI, r. 17, O. XXII, r.2—Payment out of 
Court not certified — Suit for refund filed— 
Amendment offsuit into one for damages, if can 
be allowed— Nature of such suit. 

Suit for the refund of money is not maintainable 
where the money sought to be recovered was paid 
out of Court to the defendant's attorney towards a 
decretal amount but the payment was not certified 
under O. XXII, r.2 ofthe Oivil P. O. Where such 
a suit is filed it can be amended into one for 
damages, if the plaintiff has still time tosue. The 
real point for determination in such a case is, whe- 
ther there is any material difference in the suit as 
originally framed and as amended later on. There 
is no such difference. Both the original and the 
amended claims are for the refund of money for 
which the plaintiff holds receipts. It is one and 
the’ same thing to say that the plaintiff claimed 
refund because the money paid by him was not 
accounted for in the decree against him, or because 
he had suffered damages owing to its not having 
been accounted for. There is only a verbal differ- 
ence in the statements, and as a matter of fact the 
nature of the suit remains the same in both, cases. 
The plaintiff's claim would be barred under sg, 47 
` (53 Bhopal) of the Civil P. O, if he prays forthe 
uncertified payments being credited and adjusted 
in the decree against him. The nature of this re- 
mains the same whether such money is claimed by 
way of damages or as a refund. Though the pay- 
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ments which are not certified according to O. XXI, , 
T. 2 cannot be recognised by a Court exébuting the 
decree, evidently other Courts are not precluded frem 
doing so. BHAIRON PRASAD v. AULAD HosaINn 

Bhop 165 
—— O. VII, r. 10. Sze Civil Procedure Code, 

1908, O. II, r 2 204 
——— O VIII r. 6—Accounts of one and same 

person—Mere fact that they were separate, tf 

attracts O. VIII, r. 6. 

If the accounts were of one and the same person, 
the mere fact of the accounts being separate or in 
different names would not attract the provisions of 
O. VIII, r. 6, Civil P, O. Frere Ranta Ram DAULAT 
Ram v. JASWANT RAI ] Lah. 464 

- O. IX,r. 9—Duty of Pleader. . a 

Advocates who are engaged in cases which are 
fixed for hearing at a given time and plece cannot 
be allowed to treat the Court before which the hear- 
ing is to take place with contumely or Podifference, 
and then apply casually for reinstatement of a suit 
dismissed in their absence merely because they 
hoped or believed that they might attend the hear- 
ing. They must take reasonable precautions, and 
the provisions of O. IX, r. 9 become meaningless 
if it can afterwards be urged that although none 
were taken and there was no sufficient cause for 
their non-attendance the suit can still be restored 
to the file because the litigant would suffer if it 
were not, U AuNG GyYI v, GovERNMENT oF BURMA 

Rang. 338 FB 
O. 1X, r. 9,8. 151—-Dismissal for default 

—No suficient cause shown—Inherent power, for 

restoration, if can be tnvoked. 

Apart from the powers under O. IX, r. 9, the 
Court cannot exercise the inherent jurisdiction 
under s. ľ51, Civil P. C., ina case to which O. IX, 
r. 9 does not apply. Where, therefore, no sufficient 
cause is shown for non-appearance, there can be no 
grounds for the application ex debito justitie of any 
inherent power under s. 15]. U Aune GYI v. 
GoVERNMENT oF BURMA Rang. 338 FB 
— O. IX,r.13. Sse Oivil Procedure Code, 

1908, Sch. II, Para. 16 344 
——— O. IX, r. 13—0rderin terms of award on 

date fixed by Court—Party not showing sufficient 

cause for his absence—Order is final. 

The order passed ona date fixed for such order 
by the Oourt passing a decree jn terms of the 
award isa final order unless a party can show under 
the provisions of O. IX, r. 13 that he was prevent- 
ed by any sufficient cause from appearing when 
the suit was called on for hearing. 

Even if an arbitrator takes an erroneous view of 
law, his decision cannot be set aside: unless he 
states that he has based his decision upon that 
erroneous view oflaw. Where the parties in a cage 
entrust the decision of the dispute between them 
to an arbitrator, giving the fullest rights to the 
arbitrator, the arbitrator is entitled to decide the 
dispute between the parties on his own views of 
rights and wrong, and he need not follow the 
ordinary accepted views of the law on the subject. 
What he must not do is to lay down an erroneous 
proposition of law as being the true proposition of 
law and proceed to decide the rights of the parties 
on the foundation of this erroneous proposition of 
law. Psoot OnAnpD v. MooL Onanp Oudh 344 

O. IX, s. 151—Jurisdiction to restore appli- 
cation tn execution dismissed for default — Order 
passed under Oudh Rent Act, by Assistant Collector 

—Civil Court, if can entertain appeal. 
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Court has no jurisdiction under O. IX of the Oivil 
, E. O., to restore an application which had been 
dismissed {n execution. But s. 151 canbe properly 
made use of for the purpose of restoring an application 
in execution which has been dismissed for default. 
Section 119 of the Oudh Rent Act applies only to 
decrees and orders passed in the course of a suit 
and operates only to take certain first and second 
appeals away from the Revenue Oourts and give 
jarisdiction to the Oivil Court to entertain them. 
It follows that that section cannot be relied upon 
. 48 authorising a Oivil Court of a District Judge or 
for that matter the High Court to entertain an appeal 
from an order passed by a Revenue Court in execu- 
tion proceedings, eBut although 5.119 may not per- 
mit such an appeal to be made tothe District J udge 
B, 119 will not in the matter of execution proceed- 
ings limit the application of s. 116 and subject to the 
provisions ofthe Civil P. O., an appeal will lie as 
provided in a. 116, though not to a Civil Court. 
MuLa v. Ram DULARI Oudh 297 
———— O. XX, r. 13—Suit between rival claimants 
‘ to estate each claiming to be sole heir—Such suit 
28 not administration suit. . 
A suit between rival claimants to the estate of 
the deceased, each one claiming to be her gole heir 
ìs not a suit for an account of any property and for 
lta due administration under the decree of the Court. 
An administration suit cannot, therefore, be filed 
by one of-the heirs to obtain possession of the prop- 
erty wrongfully withheld by another person claiming 
to be the heir, Ouanp Narain v. Guast Ram 


Lah, 89 
———— O.XXI, r. 2. Sze Limitation Act, 1908, 


8 28 374 
O. XXI, r. 2—Whether contemplates inquiry 
into question whether payment or adjustment had 
actually taken place as alleged. 
_ Order XXI, r. 2, Oivil P, C., does contemplate an 
inquiry by the Court to which an application is made 
under that rule, into the question whether the pay- 
ment or adjustment had actually taken place as 
alleged. BAIJNATH v. Brsawa NATA Oudh 271 
0. XXI, r.15—One of joint decree-holders 
executing decree and recovering his share in 
decretal amount—Subsequent appilcation by him 
„for- erecution— Other decree-holders not served — 
Application rejected by Court—Appellate Court 
setting aside order and Temanding case—No appeal 
held lay from, order of refusal— Revision held 
matntainable. 
One of the joint decree-holders executed the 
decree against the judgment-debtor and recovered 
his share of the decretal amount, Subsequently he 
again applied for the execution. The other decree- 
holders were not served and did not appear and the 
Oourt passed an order refusing to allow execution 
The Appellate Court set aside the order and remand- 
ed the case: 


- Held, that no appeal lay from the order of refusal 


but the Judicial _ Commissioner's Court was 
competent to entertain revision, ABDUL RAHMAN v 
GRULAM ALI AMIR KEAN ` Pesh. 603 


TSR el a 41 aa 42—Holder of decree 
i as to da ) 1 
- invoke aid of O. 'XXI, o Sled 
Where a decree directs an enquiry as to 
damages, the decree is for payment of money and 
the holder of sucha decree ig entitled to invoke the 
aid of O. XXI, r. 41, Civil P., C., in order to en- 
able him to effect an attachment in pursuance of 
the right given to him under O, XXI, r. 42, But 
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the Court is vested with the discretion to give 
relief under r. 41 or not. Unirgep Motor Provinor 
Oo, v. Fiat Motors Hastern Innra AGENCY Mad. 294 
——— O. XXI, r. 42. Sze Civil Procedure Oode, 

1908, O. XXI, r. 41 i 294 
O. XXI, r. 46—“ Debt”—Dividend payable 

in ‘insolvency to creditor of insolvent—If can be 

attacked. 

Dividend payable in insolvency to creditor of 
insolvent not being a debt cannot be attached. 
This is much more so if the dividend has not 
been declared at the time when the prohibitory 
order is issued because there is nothing to attach 
at the time of the prohibitory order. O. V. 
BALUSsAMI 9. OPFIOIAL ASSIGNEE, MADRAS Mad.406 

O. XXI, r. 46,8. 64—Attachment under~ 

Formalities—Prohibitory order under O. XXI, 

r. 46 by Court issued directly to Official Assignee 

outside its jurisdiction not to pay dividend due to 

creditor of insolvent is invalid. 

Under O. XXI, r. 46, Oivil P. O., an attachment 
must be made by two separate actions; an order 
prohibiting the creditor from recovering the debt 
and the debtor from making payment thereof until 
the further order of the Court; both must be done. 
Where the Court issues prohibitory order to Official 
Assignee outside its jurisdiction not to pay divi- 
dend due to creditor of insolvent, the order is not 
valid because that order oan only be made, by the 
High Oourt itself within whose jurisdiction the 
Official Assignee is. There has been no valid at- 
tachment of this money and, therefore, s. 64 of the 
Oode is of no avail as s. 64 implies an attachment 
with all formalities complied with. O. V. Baru- 
SAMI V. OFFIOIAL ASSIGNEE, MADRAS Mad. 406 
O. XXI, r. 49 (2)—Application under 

0. XXI, r.49-—-Objectton by garnishees that judg- 

ment-debtor is not their partner and no money is 

due to him—Appointment of Receiver before decid- 

ing objections, held irregular. f í 

In execution of a decree an application under 
O. XXI, r. 49 was made and objections were taken 
by the garnishees that the jJudgment-debtor was not 
a partner of theirs and that no money was due to 
him from them, A Oommissioner was appointed by 
the Judge to examine the account-books: 

Held, that unless these obligations had been de- 
cided, no Receiver could be appointed under 
O. XXI, r. 49 (2; Therefore, the order appointing 
the Commissioner was irregular. Pirarar Nata v. 
NIRANJAN LAL BHARGAVA All. 24 
— O, XXI,r. 49 (2)—Only garnishee notice 

under 0O. XXI, r. 131 (ALl) served—No notice 

under r. 49 (4) issued—Order under r. 43 (2) is ir- 
regular. 

Where only a notice under O. XXI, r. 131, (AIL), 
is served upon the garnishee alleged to be partner 
of the judgment-debtor and notice under O, XXI, 
r- 49 (4) is not issued to him, the order appointing, 
Receiver under O. XXI, r. 49 (2) is irragular, 
PIRTI Nata v. NIRANJAN LAL BaaRGAva All. 24 
———— 0. XXI, rr. 49 (2), 66—Partner's interest 

—Meaning of. ; 

Rule 49 (2) k O XXI, Oivil P. C., charges the 
interest of the partner in the partnership property 
and profits, The partner's interest is his right to 
participate inthe net assets of the firm, that is in 
the value or proceeds of the assets less the liabili- 
ties to third parties and not less any liability to 
himself, for, any liability to himself only increases 
his interest in the property at the expense of other 
partoerg. An advance is butan item in the part. 
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nership account, The Court charges and orders the 
sale of whatever the partner isentitled tofrom the 
partnership ‘business as between that partner and 
the otber partners, as if on dissolution of the firm. 
T. R. M. Ramaswamy CHETTIAR v. M. M. K. Kurrain 
OHETTYAR Rang. 446 
——,— Ov XX], r. 57—Attachment ceasing— Liability 
of sapurddar, if continues—~ Nature of liability. 

The sapurddars are not relieved of their responsi- 
bility when the attachment ceases nor has they any 
authority to hand over the goods tothe judgment- 
debtor at the request of the decree-holder, The 
sapurddars take the goods from the agent of the 
Oourt subject to certain conditions, to wit that they 
shall produce the goods whenever the Oourt orders 
them todo soor pay its equivalent value to the 
Court. It follows from the contract itself that they 
cannot deal with the property without first obtain- 
ing the direction of the Court. Even after the at- 
tachment ceases their original contract stands and 
they are bound. to produce the goods or ‘pay their 
equivalent value when called upon by the Uourt to 
do so, ABDUL HAKIM Hasr FAZAL AHAD v, ALI AKBAR 
HAJI Ati ASGHAR Pesh. 810 

O. XXi, r. 57 (N.-W. F. P. Amendment)— 

Default “—Decree-holder’s refusal to proceed with 

application, if default. 

“Default ” as contemplated by O. XXI, r. 57, Civil 
P. O., does not necessarily mean the absence of the 
decree-holder but also a default in proceeding fur- 
ther with the execution application. The decree- 


holder's refusal to proceed with his application 
amounts to a ‘f default’. ABDUL Hakim Hagr FAZAL 
AHAD ©. ALI AKBAR HAJI ALI ASGHAR Pesh. 810 


——— 0. XXI, rr. 60, 47—Decrees, if movable 
property for purposesof 0. XXI. .. 

. Decrees are not treated as “movable property” for 

the purposes of the special provisions which relate 

to attachment. Onintaman v. MAHADEO GANESH 

SoHANI Nag. 807 

O. XXI, rr. 60, 47—-Rr. 60 and 47, differ- 

ence pointed out, i 

There is a diference between r. 47, O. XXI, 
which speaks of “ co-owners’? and r. 60 which 
speaks of a judgment-debtor holding -proper- 
ty not on his own account or as his own property 
“but on aeccunt of or in trust for some other 
person, or partly on his own account and partly on 
account of some other person,” A 
property on account of his cestui qua trust but the 
latter isnot a “ co-owner” with the former.’ The 
legal title tothe property resides in the trustea 
alone. : 

The lambardar of two villages in which the only 
other co-sharer was the decree-holder, in his capa- 
city aslambardar. sued certain occupsncy tenants 
of these villages for arrears of rent and obtained 
two decrees against them. The decree-holder who had 
obtained asimple money decree against the lambar- 
dar applied to attach these decrees - 


Held, that. the decrees could be attached. 
OHINTAMAN v. MASADEO GANESH SORANI Nag. 807 


- - O. XXI, rr. 60, 47—" Some other person ” 
in r. 60, means some other: person than attaching 
decree-holder and the judgment-debtor. 

The words “some other person,” in r. 60, O. XXI, 
Civil P. 0., can only mean, when the context is 
. congidered, some person other than the attaching 

decree-holder and the judgment-debtor. Therefore, 
when the only persons interested in the attached 
property are the attaching creditorand the judg- 
ment-debtor, the prohibition contained in this sece 
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tion does not apply. OHINTAMAN v. MAHADEO GANESA 
SOHANI Nag. 807 
— O, XXI, r. 66—Order inserting judgment- 
debtor's claim in proclamation for sale—Legality 
of, when the claim is disputed, $ 
An order inserting the judgment-debtor’s ‘claim 
in the proclamation of sale is contrary to law if the 
claim is disputed. T. R. M. Ramaswamy CHETTYAR 
v. M, M. K. Korrain CHETTYAR Rang. 446 
——— O. XXI, r. 66—Sale of mahal must be held 





village by village—Valuatien village by village, as — 


given by judgment-debtor, should be inserted in 

sale proclamation—Valuatiow should not be 

altered by decree-holder—Proclayation of sale need 
not be made in every village. 

When the sale is held it must be held village by 
village and not in one block; and it is proper that 
in preparation for this the valuation village by 
village given by the judgment-debtor should be 
inserted inthe sale proclamation. The sẹle must be 
held village by village; but werethe sale is of a 
single mahal it for purposes of sale under O. XXI, 
r.66 must be broken up into lots. Itis proper that 
in preparation for this the valuation village by 
village by the judgment-debtor should be inserted 
inthe sale proclamation. This valuation has to be 


inserted as given by the judgment-debtor and must: 


not be altered or corrected by the decree-holders before 
insertion. Sri KANT LALL v. Ram Buasan SINGH 
Pat. 355 
—— O. XX], r. 93—Noney accepted by Pleader 
on behalf of cliént and credited towards his 
private use with authority of client— Payment 
whether to Pleader within meaning of O. XXI, r. 93. 
Per Wassoodew, J.— Under O. XXI,r. 93, Civil 
P. O., the agent of the payee will be excluded from 
personal liability if he has acted as agent under 
proper authority. If a Pleader accepts money on 
behalf of bis client in execution proceedings, and 
with the consent of the client or under his express 
authority credits the amount towards his private 
dues, it cannot be said that the payment was to 
the Pleader and not tothe client within r. 93 of 
O. XXI. GANGADHAR DHANJISHET MARWADI v. BAL- 
WANT KAS5IRAO DESHMUKH Bom. 283 
O. XXI, r. 93, ss. 47,144, O. HI, r.. 4— 
Order under 0. XXI, r. 93 directing judgment- 
creditor and not his assignee to make refund 
to auction-purchaser—Appealability of. 
Per Letters Patent appeal:—Whê8re the executing 
Oourt has under O. XXI, r. 93, Civil P, O. directed 
the judgment-creditor and not his Pleader to whom 


he had assigned the decree, to refund the money to. 


the auction-purchaser, the order does not fall under 
s.47, because the auction-purchaser is neither a 
party within the meaning of that section, -: nor 
does he represent either the judgment-creditor or 
the judgment-debtor. The order does not also fall 
under s. 144, and hence is not appealable, 


GANGADHAR DraNJISHET MARWADI v. BALWANT KASHI-, 


RAO DESHMUKH Bom. 283 
——- O, XXI, r. 100~frivate purchase from 
recorded tenant not recognized by landlord — 
Rent decree obtained by landlord against recorded 
tenant—Purchaser, if can in execution maintain 

application under O. XXI, r. 100. 

A private purchaser from a recorded tenant, when 
such purchase is not recognized by the landlord, 
cannot maintain an application under O. XXI, r. 100, 
Civil P. O., inexecution of rent decree obtained by 
the landlord against the recorded tenant. LALJI 
SINGH v. BaALBHADRA PRASAD Pat, 240 
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- 0. XXII. Ser U. P. Encumbered Estates Act, 

. 1934,8. £0, 388 

——— O. XXII, 

1908, O. VI, r. 17 

O. XXII, r. 10—Assignment of property 
during pendency of appeal—Assignee not getting 
himself substituted in place of assignor —Assignee 
cannot prefer second appeal—Second appeal by 
sple assignor abating on his death—Assignee cannot 
be allowed to be substituted under r. 10 tn second 
appeal, 

During the pendency of first appeal the plaintif- 
respondent transferred his interest toa third person. 
The assignee however did not avail himself of the 
provisions of O. XXÎI, Civil P.C. The sole assignor 
preferred second appeal and died during its pendency 
and the appeal® abated. The assignee applied for 
setting aside the abatement and for getting himself 
i aa the place of the deceased sole appel- 
ant: 

Held, that’ the. assignee could not prefer second 
appeal. The assignee did not derive any right by the 
death of the assignor. The right under which the as- 
signee claimed -to be substituted was always with him 
since the date of the purchase of the property by him 
from the assignor who was then living. The assignee 
having failed to avail himself of the provisions of 
O. XXII, Civil P. O., could not be allowed in second 
appeal to be substituted under r. 10 of O, XXII, 
Direvayu PANDE v, Kissorrt KUER Pat.751 


O. XXII, r. 10—Suit under s8. 92 for 
,removal of mahant of math, for appointing new 
one, for accounts and for framing scheme—Defend- 
ant mahant abdicating during pendency of suit 





r. 2. See Civil Procedure Code, 
.165 








‘and new mahant installed —Application by latter | 


under O. XXII, 7.10 for substitution in place of 

former—Substitution held could not be allowed. 

The provisions of O. XXII, r. 10 make it quite 
clear that the Court is not bound in every case of 
een of interest to take action under the 

ule. 

A suit under s. 92, Oivil P.C., was brought with 
prayers that the defendant, the mahant of the 
math should be removed from office, that he should 
submit accounts, that a new mahant should be ap- 
pointed and,a scheme framed. After the institution 
of the suit, the defendant abdicated and other 
person was installed on the Gadi. He filed an ap- 
plication under O.. XXII, r.10 for being substitut- 
ed in place ofthe original defendant : 

Held, that as inihe suit the reliefs were claim- 
ed against the original mahant personally and the 
Oourt was asked to appoint a new mahant it 
would not be @ proper exercise of the Oourt’s dis- 
cretion if it substituted asa party another mahant 
who had been appointed pendente lite. The de- 
volution of the mahantship did not constitute such 
a devolution of an interest in the subject-matter 
of the suit as would justify action under O., XXII, 
r. 10. Ratan Narayan QIRI v. ASHUTOSH NUNDY 

i Cal. 780 


O. XXVI, r. {4— Refusal of application by 
defendant for issue of commission for examination 
of her husband on her behalf, held, was material 
irregularity inerercise of jurisdiction. 

The defendant applied for the issue of commis- 
sion for the examination of her husband as a 
witness on her behalf, At the time of epplication 
the husband wgs serving as Deputy Magistrate 
more than, 200 miles from the Court where the suit 
was pending. He was unable-.to obtain leave to 
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proceed tothe Court, The Oourt refused the appli- 
cation : ae 
Held, that in refusing the application the Court 
acted with material irregularity in the exercise of its 
jurisdiction. ZoHapA BEGUM SAHEBA 9 Hazı Dawoop 
AYrED FIRM Pat, 463 
— O, XXXII, r. 5,8. 141— Award agarnst minor 
—Application for filing such award by arbitrator 
—No prayer for appointment of guardian — Ap- 
plication and orders thereon are nullity—Apoplica- 
tion by minor for this purpose under O. XXXII, 
r. 5 is sufficient—No separate sutt t8 necessary. 
The presentation of the application by the arbitra- 
tor for filing ofan award comes within the category 
of ‘civil proceedings’ within the meaning of s. 141, 
Civil P. Ó. Where therefore an award is against a 
minor, it is incumbent to make a prayer in such ap- 
plication for the appointment of a guardian of the 
minor. Where no such prayer is made it is open to 
the minor to put in an application under O. XXXII, 
r. 5, Civil P. C., and it is open to the Court to declare 
on such an application that allthe proceedings taken 
against the minor were a nullity. The minor need 
not bring a separate suit for this purpose. 
ARURA VIR SINGA p, PUNJAB ZAMINDARA Bank, LTD. 
Lah, 254 
——— O0. XXXIII, rr. 5, 7, 15—Order permitting 
plaintiff tosue as pauper made condttional on 
his paying costs of opposite party, whether 





er. 

Aa adai which holds that a person is a pauper 
and is unable to pay the court-fee which consequent- 
ly allows that person to sue as a pauper and which 
yət directs the pauper to pay costs to the opposite 
party asa condition precedent to being allowed to 
sue ag a pauper is incorrect. MAHADEO DAs v. 
Bisawanatu Das All, 89 

— O. XXXIII, rr. 7, 15. Swe Civil Procedure 

Code, 1908, O. XXXIII, r.5 89 
O. XXXIII, rr. 15, 7—Rejection of appli- 

cation under r. 5 on ground that it was not framed 

according to manner prescribed by rr. 2 and 3, whe- 
ther bars subsequent application, 

The rejection of an application under O. XXXIII, 
r. 5 on the ground that the application was not 
framed and presented inthe menver prescribed | by 
rr. 2 and 3 does not bar a subsequent application. 
The refusal contemplated in r.15, O. XXXIII, is 
the one that is provided for in r. 7. MAHADEO Das 
p. Bisawanata Das All. 89 
——— O. XXXIV, r. 14—Applicability—M ortgagee 
identical—Held, O. 








and decree-hulder must be 

XXXIV,7r.14 did notapoly. 

Order XXXIV, r. 14, Civil P. ©., applies only 
if the mortgagee and the decree-holder can be 
identified as the same person or the same legal 
entity. Where a mortgage is entered into by the 
manager of the joint Hindu family, the son does 
not thereby become the mortgagee and similarly. 
where the son obtains a decree, his father does 
not thereby become the decree-holder ; nor can the 
family as a unit be said, to have entered into either 
transaction : 

Held, on facts that the mortgagee andthe decree- 
holder were not identical and O. XXXIV, r. 14, 
did not apply. VARADARAJAM PILLAI Z. KRISHNA- 


MURTHI PILLAI Mad. 390 
————— 0. XXXIX. Sze Civil Procedure Code, 1908, 
s. 10 268 


—— — 0, XXXIX, r. 2 (D. SEE 
Wards Act, 1890, s. 12 


O. XL, r. 1—Receiver tf can be ‘appojnted 


Guardians and 
813 
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after passingof mortgage ‘decree—Appointment of 

Receiver held justified in circumstances of case. 

A Receiver may be appointed before as well as 
after the passing of» decree. The question as re- 
gards the appointment of a Receiver has to be 
decided on the facts of each case and taking into 
consideration all the circumstances, 

A mortgage suit was decreed on the basis of a 
compromise the judgment-debtors, however, failed 
to pay anything in satisfaction of thedecree There- 
after an application was made for the appointment 
of a Receiver on the ground that the judgment- 
debtors were delaying execution by various tactics 
and the application was granted : 

. Held, that inthe circumstances of the case the 
appointment of Receiver was amply justified. 
MaumMupI BEGAM v. SULTAN AnmMaAD Lah. 729 


O, XLI, r. 11—Court cannot admit appeal 
in part only. 

By virtue of r. 11, O. XLI, Oivil P. O., the Ap- 
pellate Court may dismiss the appeal without serving 
notice onthe respondent, but if it does not dismiss 
the appeal summarily, it must, by virtue of r 12 
(1), fix a day for hearing “the appeal.” There is 
nothing in O. XLI, which permits of severance and 
which suggests that appeal may be admitted in part. 
There are only two courses open to the Court, namely 
to dismiss or admit the appeal as a whole. Eswariau 
vV.. RAMESWARAYYA Mad. 253F B 

- O. XLI, rr. 17, 30 — Appellant and his 

Pleader not prepared to address Court — Appeal 

‘dismissed for default’ — Meaning of such: order 

in such case-—Case, if falls under O. XXI,r. 17 

—Application for restoration, if lies. 

Where the appellant and his Pleader are not pre- 
pared to address the Oourt there is no hearing and 
therefore nothing is shown to the Appellate Court 
as to why it should interfere with the decision of the 
Oourt below. The burden of proof is on an appel- 
lant to show that the decision which he apveals from 
was wrong and where he does not address the Court 
at all, there is no pointraised for determination and 
it isnot necessary therefore to give a decision on any 
point or the reasons forthe decision. It is sufficient 
for the Court to pass an order of dismissal for default. 
Such anorder does not necessarily mean that the 
appeal is dismissed for default of appearance. In 
such circumstances the order means that the appeal 
is dismissed for default of proof and not for default 
of appearance. Such a case therefore does not fall 
ander O. XLI, r. 17, Civil P. O., andan application 
for restoration does not lie, Matrsatra Das v. NARAIN 
Das All. 163 


O. XLI, r. 21—“Prevented by sufficient cause 
from appearing’—Onus is on applicent — Held 
there was no sufficient cause for hts absence. 

An applicant under O. XLI, r. 21, Civil P. C., who 
admits receipt of notice is obliged like an applicant 
under O. IX, r. 13, to show that he was “prevented 
by sufficient cause from appearing:” 

Held, on facts that it could not be said that the 
appellant was prevented by sufficient cauge from ap- 
pearing. NÑATESA AYYAR yv. VENKALAKSEMI AMMAL 


Mad. 704 


O. XLI, r. 23—Order remanding case and 
directing refund of stamps—Revision, ty lies. 
. Revision is competent from an order remanding 
case under O. XLI, r. 23, Oivil P. O., and directing 
refund of stamps even after the finding has been 
given on the issue remanded. Firm Rata Ram 
DavLat Raw v: Jaswant Rar. Lah, 464. 
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0. XLI, r. 30. Sss Civil Procedure Code, 

1908, O. XLT, r. 17 163. 
-—-—— O. XLVII,r. 1. Sze Oivil Procedure Oode, 

1808, O. XLVII, r. 41) i 570 
O. XLVII, r. 1—Allegations held, ` no ground 

for review. é 

Where in a case it is alleged that the defendant's 
Advocate thought that the Court had formed a 
certain opinion ofthe plaintiff's evidence and be- 
cause of this belief he abandoned & certain con- 
tention which was one of the contentions tobe put 
before the Court, it isnot a sufficient reason for ' 
granting a review. Essar DUTT, SINGH v. JAMUNNA 
BINGE Rang. 570 

O. XLVII, r. 1—Review® against judgment 
in eecond appeal on ground of discovery of new 
evidence since decision, whether matntainable. 

No application for review is maintainable against 
a judgment delivered in second appeal on the 
ground that the applicant has since the decision of 
the appeal discovered new evidence. BApri Das v. 
BEHARI LAL KAMANI Pat. 646 

O XLVII, rr. 4 (1), 1—Judge issuing notice 
to other side—If precluded thereafter from reject- 

ang application under r. 4 (1). 

Order XLVII, r.4, Oivil P. O., describes what 
the Court should do when it is satisfied that there 
either is or is not sufficient ground for a review. 
If it is of opinion that there is not sufficient ground 
it will reject the application under r. 4 (1); if it 
is of opinion that there is sufficient ground then 
it will grant it under certain provisos. But merely 
because the Judge issued notices to the other side 
he is not precluded thereafter from rejecting the 
application under r. 4 (1) Essar Dorr SINGH », 
J AMUNNA SINGH Rang. 570 
— Sch. ll, para.14 (c). Ss Civil Procedure 
Code, 1902, Sch. II, para. 16 344 

Para. 14 (c)—Terms {of Para. 14 (ec), 
cannot be enlarged. 

The Second Schedule ofthe Civil P. O., is an 
exhaustive Code as regards grounds for rejecting an 
application to file an award and no Court has 
jurisdiction to go beyond the provisions of this 
Schedule. The Court is not entitled to enlarge the 
terms of Para. 14 in the matter of remitting the 
award to the arbitrator. PHooL CHAND v, Moot OHAND 

Oudh 344 
———— Paras. 16, 14 (c), O. IX, r. 13,8.115 

—Arbitratton—Finality—Reviston~When main- 

tainable. 

Interference with a decree passed by an arbitra- 
tor by way of revision is just as objectionable as it 
would have been to allow interference by way of an 
appeal, but that has reference really to interfer- 
enze on the merits, and it cannot, be regarded as 
having any bearing on a case where the Oourt 
which had to deal withthe arbitration proceedings 
has passed orders which it had no jurisdiction to 
pass. Although the intention of Para, 16 of Sch. II 
of the Oivil P. C.,:is to give finality to decrees 
passed in accordance with the decision of arbitra- 
tors yet it cannot be said that in no possible case 
Can a revision be entertained against such decrees. 
If for instance it could be shown that the lower 
Court acted altogether without jurisdiction in pass- 
ing a decree in terms ofthe award, it can be per- 
missible for a Court to entertain a revision under 
S. 115.0f the Civil P, O. Poor Cuanp 9, Moon CHAND 

Oudh 344 . 
———————— Para. 20 (1) —‘“ Court having 
jurisdiction over subject-matter of award," meaning 











—- 











‘with the general provisions in 
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explaineg—Juriadiction over whole subject-matter, 

tf essenttal— Principle of separability to be applied 

to Para, 21. 

The words ‘Court having jurisdiction over the 
subject-matter of the award” in Para. 20, Sch II, 
Oivil P. 0., do not mean that the Court must 
have jurisdiction over the whole of the subject-mat- 
ter of the award and the question of whether the 
Court has jurisdiction over the subject-matter of the 
award or not should be decided in accordance 
the body of the 
Code. In the result, if a suit to enforce the award 
would lie, then an application for the award tv be 
filed will lie also, "and there will be no difficulty 
in a cage where the property is situated in differ- 
ent parts of British India. The matter is not 
affected by the provision of Parn. 2L that if the 
decree is not in accordance with the award an 
appeal will lie. The difficulty is solved by apply- 
ing the prificiple of separability. Indeed the pro- 
vision for such an appeal implies that the decree 
may be different fromthe award and that in appeal 
the queation of whether the separation has been 
rightly or wrongly made may have tc be consider- 
ed. If the award is separable the position would 
be substantially the same ss it would be if each 
portion had been written on a separate piece of 
paper and formed a separate award. YEsHwant Rao 
g. DATTATRAYA Nag. 550 

Sch. Ii, Para. 21. Sez Civil Procedure Code, 

1803, Sch, IJ, Para. 20 (1) 550 
————— —— Para. 21, s. 151—Arbttration— 

Decree on award—Appeal tf lies on ground that 

reference was invalid—Appellate Court, if can set 

aside. decree under s. 151. 

Where a decree is paesed in accordance with 
an award, the objection that the reference to arbitra- 
tion was invalid can only be decided by the trial Oourt 
and no appealis maintainable on that ground. The 
Appellate Court is not jastified in invoking the inher- 
ent powers under a. 151, Civil P. O., to set aside the 
decree when the appeal is not competent. FAZAL 
RASMAN v. ZAINAB BIBI Lah, 812 
Colllsion. Sze Tort 321 
Gompany — Person knowing that his name is in- 

cluded in share-register of share-holders, standing 

by and taking no steps to get his nome removed— 

Whether loses hisright to have it remeved, 

When a person knows that his name is included 
in the register of share-holders of & company and 
stands by and allows his name to remain, he is hold- 
ing out to the public that he is a share-holder, and 
thereby he losesthe right to have his name removed, 
If any person whose name is included in the register, 
becomes aware that circumstances are such that if 
proceedings are brought against the company he 
would sueceed in having hisname removed and the 
register rectified, he must doso promptly. Hemust 
not stand by and wait and then ata later stage, with 
knowledge hehas been held out tothe publicas a 
share-holder of the company, seekto have his name 
removed, It makes no difference in principle where 
he had applied for shares to be allotted tohim by 
the company expecting to have his names in theshare 
register for that number of shares as allottee and 
where he is included as transferee, if he had assented 
to his name being included amongst the share-holders, 
In re M. F. R. D'Cruz Mad, 309 
Compromise —Compromise during pendency of 

suit— Question of consideration how far material. 

In the case of a compromise arrived at between 
the parties pending a suit, the question of consi- 
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deration does not have much bearing because the 
results of litigations are after all uncertain and 
parties enter into compromirs with the object of 
escaping from the worries and anxieties of con- 
tinuing a litigation. PEOPLE'S CO-OPERATIVE Bank 
LTD. v. Suyam NARAIN Pat. 232 
——_——-Party giving up doubtful right under com- 

promise, for consideration—Subsequent decision in 

other case establishing that party had such right 

—Such right if can be subsequently asserted in 

contravention of compromise. 

The members of the co-operative society against 
whom an award was obtained by the bank entered 
into compromise with the decree-holder bank under 
the impression that their individual property could 
be sold in execution of the award against the society, 
Under the compromise the bank gaveup its right to 
have the question of the liability of the members 
decided by the Court and also gave up a portion of 
ita claim. Subsequently by a decision of the High 
Court in another case itwas_ established that the 
property of the individual members of the society 
was not liable in execution of the decree against the 
society : 

Held, that the members who had given up their 
doubtful right under the compromise, which it was 
subsequently found that they had, could not assert that 
right in contravention of the terms of the compromise, 
CENTRAL Oo-OPERATIVE Bank Ltr, Bars v. Dasrata 
PANDEY Pat. 739 
Compromise decree—Decree-holder agreeing to 

accept less amount than due, by certain instalments 

—Default clause in decree—Time is essence of con- 

tract—Decree-holder can claimwhole amount on 

default of any of the instalments. 

Where under a compromise decree the deeree- 
holder agrees to accept less than the amount which is 
actually due, on condition that the judgment-debtor 
should pay it by specified instalment and the decree 
contains a default clause, on default being made in 
paymentofany of theinstalments time will be 
ordinarily deemed to be the essence of the contract 
and an executing Court will not give any rolief 
against forfeiture. The decree-holder is entitled to 
claim the whole amount. Ranvir Ram v. KARIM 
BakHsHu Lah. 679 
Confession. Sgr Evidence Act, 1872, s. 26 641 
Contemptof Court. Sze Guardians and Wards Act, 

1890, s. 12 813 

Evasion of warrant of Sessions Court by 
accused and misrepresentation in revision applica- 
tion that he was in jail, constitute contempt of 

Court. 

The accused commits contempt of Oourt by evad- 
ing the warrants of the Sessions Court and also by 
having the misrepresentation made in his applica- 
tion of revision to Oourt that be was in jail and should 
be released on bail. Mumtaz v, OnnUTWA All. 468, 

Person addressing threatening notice to 

Counsel demanding withdrawal of certain 

allegations of fact made in written statement of 

his client, held guilty of contempt of Court. 

The law of contempt covere the whole field of 
litigation itself. The real end of a judicial pro- 
ceeding, civil or criminal, is to ascertain the true 
facts and dispense justice. Various persons have 
their respective contributions to make in the pro- 
per fulfilment of that task. They are necessarily: 
the Judges or the Magistrates, the parties to the 
proceeding, or their agents or Pleaders or Advocates, 
the witnesses andthe ministerial or menial stafi of 
the Court, All these persons can well be described 


xxiv 
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as the limbs of-the judicial proceeding. For proper 
administration of justica it. .is essential that all 
these persons are, in the performance of their res- 
Pective duties, ensured such‘fullness of freedom as is 
fair and legitimate. Anything that tendsto cur- 
tail or impair the freedom of..the limbs of the 
judicial proceeding must .of necessity result in 
hampering the due administration of law and in 
interfering with the course of justice. It must, 
therefore, be held to constitute contempt of Oourt. 

A person addressed a notice to a Counsel demand- 
ing that certain allegations in bhe written statement 
of his client should be withdrawn. unconditionally 
and an apology tendered on pain of legal proceed- 
ings being taken against him.. Another Istter was 
sent by: him or some one interested in him to the 
client complaining against the Counsel! for his re- 
fusal to withdraw the allegation described as 
foolish: 

Held, that in sending a letter containing threats 
to the applicant's Oounsel made a clear invasion 
of the Counsel's right to represent his client's case 
loyally and properly and further interfered with 
the due performance of his duty towards his 
client. -The addressing of the notice and the letter 
was, therefore, calculated to interfere with and. to 
obstruct or divert the course: of justice. The 
sender was, therefore, clearly guilty of contempt of 
Court: TELHARA Ootron GINNING COMPANY, .LTp. v. 
KASHINATH GANGADHAR NAMJOSHI Nag. 58 
Contract—Breach of—Damages. Sre Contract Act, 

1872, 5. 73 r _ 23 

Construction — Apparern enconststency 
. existing in- clause in contract according toliteral 
meaning of words—~Ancther reasonably possible 
. construction reconciling inconsistency — That 
. construction should be adopted. 
. Where in a clause in-a contract there exists an 
apparent inconsistency according to the literal 
construction of the words used, in such a case if 
by any other reasonably possible construction the 
apparent inconsistencies can be reconciled that -con- 
struction should be adopted. l 

A clause in a contract ran as follows :=—* In the 
month of January immediately preceding the com- 
mencement of a year (which term shall for the 
purpose of this agreement be deemed to mean a 
period of 12 calendar months commencing on the 
first day of April and ending on the thirty-first 
day of March) the price payable by the Buyers for 
the coal to be delivered during such year shall be 
settled and. adjusted at eight annas per ton above 
the price payable under or in respect of the then 
latest contract forthe purchase of First Olass 
Jharriah coal loaded into wagons at Oolliery Siding, 
entered into by the Railway Board or if that Board 
shall have been abolished then by such authority 
as. shall .be constituted or established in its place 
“or if no such authority shall be established or if 
no purchase shali have been made by . such Board 
or authority for nine months prior to the com- 
mencement' of such year then by Purchasers in the 
Calcutta Market + Provided Nevertheless that the 
price so to besettled and adjusted as aforesaid 
shall in no case be less than Rupees threes and 
annas twelve perton:” 

Held, that the whole 
end, hinged on and was gi 
datory provision that the price for each contract 
year should be settled and adjusted in the pre- 
ceding January. In each of the three cases of 
“ then latest” contracts which were specified (viz., 
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clause, from beginning to 
governed by the man- 


INDIAN CASES 


- [1940 


Contract—coneld. 


Railway Board contracts, substituted authority 
contracts, and market contracts) they must, accord- 
ing to the clause be under consideration at the 
settlement and adjustment in the month of Janu- 
ary; and in every case the word “then” must, 
and could only, refer to the only point of time 
Mentioned in the clause, viz. the month of 
January. No other meaning was capable of being 
assigned tc the language used, The same, how- 
ever, was not trus of the words which created, the 
apparent inconsistency, viz., “or if no purchase, 
shall have been made by such Board or authority 
for nine months prior to the cémmencement ofsuch 
year, etc.” The point of time when the necessary 
enquiry or investigation as to the existence of 
contracts ofthe Board or authority pad to be made, 
was unchanged. It was still the time of the settle- 
ment and adjustment in January. The words ac- 
cordingly might well mean “if no purchase shall, 
at the time of the settlement and ‘adjustment in 
January have been.made by such Board or autho- 
rity for nine months prior to the commencement 
of such year.” In such a context it did but little 
violence to the last ten words to construe them as 
referring to a period which commenced nins months 
before April 1, and ended at the time of the settle- 
ment and adjustment. THe RANEEGUNGE COAL ASSOCIA- 
TION LTD, v. TATA IRON & STEEL Company, LTD. 
PC 869 

-——~— —Constructisn—Court cannot speculate reasons 

why particular language was used tincontract. 

It is not for a. Court to speculate as to the 
reasons Which may have dictated the employment 
of the language used in a Gontract, THE RANEEGUNGE 


COAL ASSOCIATION LTD, v. Tum Taéta Iron & STEEL 
COMPANY LTD. PC 869 
——— P, W. D. Contracts, Ses OContract—Time 

essence 785 


-—Time essence—Exzpress provision that time is 
of essence of contract—Provision for extension 
of time and for levy of penalty—Time, if of 
essence in such contract—P. W., D. contracts. 
The question whether or not time is of the 

essence ofa contract ig a question ofthe intention 

of the parties to be gathered from the terms of 

‘the contract. Where there is an express provision 

that time is of the essence of the contract and at 

the sams time provisions for extension of time 
in certain contingencies, and providing fur the 
payment of a fine or penalty “for every day or 
week the work undertaken under the contract res 
mains unfinished on the expiry of the time pro- 
vided in the contract, such provision is inconsis- 
tent with time being of the essence of a contract, 
and would be calculated to render ineffective an 
express provision in a contract to that effect. 

It cannot be said in such a case that it was intended 

that time should be of the essence of the contract, 

This principle applies equally to P, W. D. con- 





tracts, SHAMBHULAL PANALAL VAISH v, SECRETARY OF 

STATE _ Stnd 785 
Time essence of. Sep Compromise decree 

; 679 


Contract Act (IX of 1872), s. 25 (3)—Proposal in 
letter by debtor ta pay time-barred debt by 
instalments—Some instalments paid as proposed 
and accepted by creditor—Proposal becomes promise 

` within s. 29 (3) dytts acceptance by conduct by 
eredttor. 

Where, by a letter a debtor proposes to pay a time- 
barred debt by monthly instalments and pays some 
of the instalments as propased, the acceptance of the 


. 
_ 
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instalments by the creditor amounts to acceptance of 
the proposal by the creditor by conduct, and the 
proposal becomes a promise enforceable under the 
provisions of cl. (3) of s. 25, Contract Act. GB9RGE 
-NEWNES Book Co, INDIA Ltp, v. K. V. S, IYER 
: P Rang. 622 
—— sS, 38—Tender—Not for full amount due 
and renderer's name not disclosed—Validtty. 
~~ Where a tender made by the lessee is not for the 
full amount which was due and the name of the 
sender is not disclosed the tender is invalid under 
PARAKH NANDLAL V, ANANT 
GOVIND Joa g Nag. 895 
-——--—— S, 65, Se U. P. Municipalities Act, 1916, 
' 8,97 7 819 
—— 5. 69—Liabtlity tor which payment may be 
: made underes, 09, need not be siatutory—It can be 
contractual, 

The liability for which payment may be made 

under s, 69, Contract Act need not be statutory. A 
contractual liability by the defendant to pay the 
amount which the plaintiff with a view to protect 
his interest has to pay would entitle the plaintiff 
to be reimbursed by the defendant for the amount 
paid by him! 
+ One J mortgaged four villages to H and then 
sold two of them Xand Y to Sand M who were 
P's benamidars in respect one of the villages X. 
As between J and the vendees, the covenant was 
that fhe vendees would satisfy the. two mortgages 
and thus the two villages which remained with J 
after the execution of the sale deed. would be free 
from encumbrance. S and M also agreed with P 
that they would satisfy both the mortgages and P 
would get the village X free from encumbrances. 
Subsequently G and D brought a pre-emption suit 
against S and M in respect ofvillage Y. The suit 
was compromised and in accordance with it a 
decree in favour of C and D was passed condi- 
tional on payment by them of the entire mortgage 
debt. On their failure to pay off the debt H, the 
mortgagor brought a suit and got a decree J, S, 
M,.O and D and P'e village X was sold. P in 
order to save village Xset up a benamidar who 
purchased it for him, P then brought a suit to 
recover the price paid by him: 

Held, that S and M were under a contractual ob- 
ligation to P to: redeem the mortgages. By the 
pre-emption decree C and D were substituted for 
Sand M. It follewed that as between P on the 
one hand and C and D on the other the latter were 
under an obligation to redeem the mortgages and 
this obligation they failed to discharge, This 
failure on their part compelled P to pay the pur- 
chase price when village X was put to sale. P, 
therefore, was in view of s. 69, Contract Act, en- 
titled to be reimbursed by C and D. ANGNE LAL v, 
Sips Goran All. 60 
—————s§, 73—Breach , of contract—Damages— 
. Contract for sale of land—Vendor in breach of con- 
tract bringing suit against vendee on ground of title 
—Costsof such suit incurred by vendee, if can be 
included in damages to whith vendee is entitled, 

. Where a party to the contract after agreeing to 
sell certain land brings a suit against the other 
party to recover the land onthe ground of title and 
thus breaks the contract, the damages to which the 
other party is entitled cannot include the ccsts of 
the suit which such party had to incur inthe suit 
brought by the party in breach of the contract, as 
such costs are not a damage flowing from the contract 
itself, Ma Hua Po v. Ma SBIN Nu Rang, 23 
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————§, 73—Breach of contract—Right to damages 
—Such right, tf exists incase of contract for sale 
of immovable property —Measure of damages. 

When a person is guilty ofa breach of contract 
then, ordinarily, the other party to the contract 
has open to him two remedies, one by a suit for 
damages andthe other by a suit for specific per- 
formance of the contract. Of course, some kinds 
of contracts cannot be specifically performed, but 
- in every case there is a right of action for damages 
and in India that applies to contracts for the sale 
of immovable property just a8 much as to contracts 
for the sale of movable property. 

The measure of damages is the difference between 
the market value of the land at the time of the 
contract and the price which was agreed upon 
under the contract, Ma Hira Po v. Ma Serm No 

Rang. 23 
s. 74—Reasonable damages whether actua 
damage ts proved or not, if can be awarded, 

‘Section 74, Contract Act, boldly cuts the most 
troublesome knot in the Common Law doctrine of 
damages Whether actual damage or loss is proved 
or not, the Court is entitled to award reasonable 
damages not exceeding the stipulated amount, | 
SuAMBHULAL PANALAL Vatsa V. SEORETARY OF STATE 


Sind 785 
——— s, 207. Sxp Civil Procedure Code, 1908, 
O. UI, r.4 283 


Contributlon—Suit for—Interest—Nature of claim 

—Jurisdiction of Court. 

It is wrong to regard a claim for contribution a3 aris- 
ing out of a contract enforceable at law. Such a claim 
is independent of contract and arises out of the neces- 
sity to do equity to a person who has been damnifi- 
ed by the default of the person liable in failing to 
fulGl an obligation which was essentially his own. 
Such a claim pre-eminently fallas within the equit- 
able jurisdiction of the Court and Courts of Equity 
have allowed interest on such claims without ques- 
tion. In a claim for contribution the claimant is, 
therefore, entitled on equitable principles, to interest 
from the date on which his payment to the creditor 

” beeomes in excess of hig share and not from the date 
when the lisbility and the amount are both ascer- 
tained and adjudged. The claim for interest, being 
‘supported by equity, is payable by law within the 
meaning of that word as used in the Interesb Act. 
It is for the Gourt to fixa reasonable rate taking 
all the circumstances into consideration. Sond ANA 
RAMANATHAN CHETTIAR p. Mana Pena PALANIAPPA 
CHETTIAR - Mag. 98 


Co-operative Societies Act (ll of 1912), s. 42 (2) 
(b)—Award passed by liquidator under s. 42 (b)— 
Member against whom it was made had prior to 
ihig been declared insolvent and discharged—Court 
if can refuse to execute award, 
The executing Court can only question the decree 

of a Court on the ground of tack of inherent 

jurisdiction and cannot question it on the ground 
of illegal exercise of jurisdiction or a material 
irregularity inthe exercise of jurisdiction. 

A Court called upon tə execute an award under 
s. 42 (2) b), Co-operative Societies Act, passed by 
a liquidator, cannot refuse to execute such an award 
on the grouod that the member against whom the 
award had been made had prior to the award been. 
declared an insolvent and, therefore, discharged 
under s. 44, Prov. Insol. Act, from the Liability to 
pay any debt. The reason is that the matter is 
not one of lack of inherent jurisdiction but qnly a 
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question ofillegalexercise of jurisdiction, ANJUMAN 
ImpapD Qargza BRAHMI v. ABDUL GHANI Lak. 370 
Co-operative Soclety—Member—Affairs of society 

not regular—Regisier produced by tt foundto be 

Jabricated—Merely on basis of alleged loan taken by 

person he cannot be held to be member of saciety. 

It is true that ordinarily a Oo-operative Society 
lends money only to its members, but where the 
affairs of the society have been carried on in re- 
gular manner, and itis found that the register pro- 
duced by society isa fabricated one, it cannot be 
held merely on the basie of the alleged Joan taken 
by a person that he must have beena member on 
the date on which he took the loan. J. B. JACOB v. 
CO-OPERATIVE SOCIETY. Lah. 48 
Co owners—Accounts— One receiving rents and profits 

in excess of his share—Other can sue for accounts 

without auing for partition, 

One co-sharer can sue another for accounts if the 
latter co-sharer realizes rents and profitsof the joint 
property in excess of his share, without instituting 
a suit for partnership. 

There isno fiduciary relation between co-ownersof 
a property ag such and if one cosharer realizes 
profits in excess he does soin his capacity as an 
owner, for which no agency from the other proprietor 
is necessary. ABU SHAHID v. ABDUL Haque DoszAsH 

Cal. 642 

Ouster—What amounts to—Refusal of manag- 

ing co-owner to render accounts, if ousted— Remedy 
of dispossessed co-owner. 

To show ouster it must be found that there was an 
exclusive’ possession by one co-owner connected with 
some act amounting to a total denial of the rights of 
the co-owner who is out of possession. The remedy 
of the co-sharer who is dispossessed must be to suethe 
other for joint possession and he ean claim along with 
it compensation or mesne profits. A pure action of 
account would not be an appropriate remedy under 
such circumstances, Abu SHAHID y, ABDUL BAQUE 
Dob: 48H Cal. 642 
Co-sharers—Adverse possession—Eszentials for— 

Co-owner in sole possession of land for about 

forty years enjoying all its benefits and alone pay- 

ang tazes—Presumption 

In order to establish adverse possession by one 
tenant-in-common against his co-tenants there must 
be exclusion or ouster and the possession subse- 
quent to that exclusion or ouster must be for the 
Statutory period. What is sufficient evidence of 
exclusion must depend upon the circumstances of 
each case. Mere non-participation in rents and 
profits would not necessarily of itself amount to an 
adverse possession, but such non-participation or 
non-possession may inthe circumstances of a par- 
ticular case amount to an adverse posssssion. Re- 
gard must be had to all the circumstances, and a 
most important element is the length of time. 

. Where a co owner is in sole possession of land 
for a period of over thirty years and approaching 
forty years and during that time he enjoyed all 
the benefits arising from this property and he alone 
paid tke taxes which were due on this land, the 
preeumption arising from such long possession is 
the presumption that his Possession was possession 
as sole owner and adverse to the other co-owners, 
Maune Hra PE v, MANIKA Rang, 455 
Gourt-fees—Appeilate Court ordering appellant to 
make up deficiency in court-fees—Order dismissing 
appeal on failure to do so—If appealable, 

Where the Appellate Oourt orders the plaintiff- 

appellant to make up the deficiency in court-fee 
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Witbin certain period and on failure to do go passes 
an order dismissing the appeal onaccount of the. 
appellant's failure to pay the court-feedas previously 
ordered, the order ofthis nature has the effect of a 
decree andis clearly appealable as such. Duanrup- 
MAL v, MULCHAND Bhop. 681 
Court Fees Act (VII of 1870 as amended In 

Madras), s.7 (IV-A), Sch. Il, Art 17-A—Creditors’ 

suttunders, 53, Transfer of Property Act Uv 

of 1832) for declaration that alienation by debtor is 

void against creditors—Suit, tf falls under Art, 17-A 

or s. 7 (iv-A). 

Where a creditor brings a suit under gs, 53, T. P. 
Act, for a declaration that an alienation by the 
debtor is void against the creditérs, it is a suit to 
obtain a declaration wheres no consequential relief is 
prayed falling under Art. 17-A, Sch. II*of Court ` Fees 
Act. It is nota suit for cancellation of. a document 
securing money or property, falling under s.7 (iv-A) 
of the Act. VELLAYYA KONAR v. RamMaswAMi Konan ' 

Mad, 301 
Court Fees Act (Vii of 1870), s. 7 (Iv) (bi. SEB 

Oourt Fees Act, 1870, Sch. II, Art 17 (iv) 681 
——~~— S. 7 (V), Sch. H, Art. 17-B as amended 

by Madras Court Fees Amendment Act V of 

1922-—Sutt for mere possession of managership 
of institution —Article applicable—Value of, for 
purposes of jurisdiction. 
in a oase where the 
recovery of poskession of 


plaintiff does not ask for 
the building and endow- 
ments of certain inatitution but asks merely for 
possession of the office of the managership, it is 
a case where a relief is really incapable of valuation: 
It is not correct to treat the suit as though it isa 
suit to recover the building and properties, movable 
and immovable. Bucha suit dces not therefore fall 
under s. 7 (v), Court Fees Act but should be treated 
as one coming under Art. 17-B of Sch. II. It cannot“ 
be said that the relief of possession of the office of the 
managership is not related to things which have's 
definite money value and that the reliefs do not affect 
thosethings. The right to the managership certainly 
affects the right tobe in possession of and tomanage 
the institution and its properties. Hence the value 
for purpose of jurisdiction is the value ofthe pro- 
perties affected. K. A. V Kanuppanna Napar v. M. 
K, MATHALAI KARUPPA NADAR Mad. 289 
Sch, Il, Art. 17 dv), s. 7 (Iv) (b)—Suit for 
partition—Ad valorem court-fee when payable— 
Plaintiff alleging joint possession—Case is governed 
by Art. 17 (iv), Sch. II, 
In suits for partition the question of court-fee must 
always be decided upon the allegations contained in 
the plaint, Ifarelief for possession is claimed by 
the plaintiff, the Court would be justified in calling 
upon him to make good the deficiency in court-fee, 
otherwise if the plaintiff alleges to be in joint 
possession of the property, in that case the matter 
would be governed by Art. 17 (iv) of Sch. II of the 
Court Fees Act. When the plaintiff alleges his joint 
posses3ion, and in fact proves the same by his actual 
residence in a portion of the house, sought to be 
partitioned, he can no longer be considered to be in 
need of possession, and his right to share the pro- 
perty 1s certainly beyond question. An ad valorem 
court-fee is payable only by such aplaintiff who is 
out of possession, and by means of his suit tries to 
obtain possession as well as partition, The plaintiff 
may be in actual possession of even a smaller share 
than is his due, yet he cannot be considered to be 
out of possession. By the very act of his occupation 
his right to share in the property becomes establish- 


~~ 
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ed, and his asking for a partition by metes and 
bounds simBly amounts toa prayer for enabling him 
to enjoy his share separately and more fully. This 
request amounts to nothing more than a desire for 
a change inthe modeof enjoyment of the joint 
property. A relief like thisis not measurable in 
terms of money and therefore properly falls within 
the purview of Art. 17 uim) of Sch. II of the Court 
Fees Act. DHANRUPMAL v, MuLouAND - Bhop. 681 
Criminal Procedure Code (Act Vof 1898), 

88. 54, 56—Evidence on points in question held 

could not be allowed to be introduced at appellate 
` Stage, 

Evidence on the question whether the substance ‘of 
the hukumnama was read over to the accused or whe- 
ther the Police Officer did have credible information to 
the effect that the accused was concerned in a 
cognizable offence, cannot be introduced at the 
appellate stage as the temptation to fill in blanks 
would be eftremely strong, Rasa Rau v. EMPEROR 

Cal. 480 
———— 8. 56—Sub-Inapector not present on spot 
asking constable to bring certain person to thana 

—Order, tf direction for arrest—Use of force by 

constable—Person resenting it—Scuffle following 

and brickbats thrown—Person resenting cannot be 
- convicted under $. 224, Penal Code (Act XLV of 
1860), nor can persons assisting him be convicted 
under 8s. 225 and 353. 
- Where a Police Sub-Inspector who is not present 
on the scene asks the constables to bring certain 
persons with some papers to the Police Station, his 
order does not amount to a direction to arrest 
those persons, as contemplated by s. 56, Criminal 
P. O., unless the order is given in writing. lf in 
such a case the constables try to take one of the 
persons to the thana by force, the use of the force 
is illegal and if such person resents it and it is 
followed by a scuffle in the course of which 
brickbats are thrown, the person resenting cannot 
‘be convicted under s. 224, I. . O., nor can the 
persons assisting him be convicted under ss. 225 
and 353, I. P. O. GULABI Manto v. EMPEROR 


Pat. 539 
77. Sse Criminal Procedure Code, 1898, 
468 
S.107—Intention of s. 107 én demanding 
security. 
The intention of «s, 107, Criminal P. O., in demand- 
ing security in case of apprehended violence by accus- 
ed is preventive and not penal, MAHABIR Qopr v, 
SamMeaTsl SINGU Pat. 457 
S. 107— Principle that Crown must show 
- that likelihood of danger to peace, applicability 
of, to case where claims are to immovable property 
and the accused is not likely to abandon his 
antentton of using violence, 
_ The principle that to support an order for securi- 
.ty it is incumbent on the Crown to show not only 
that there was a likelihood of a breach of the peace 
at some past time, but that this likelihood continu- 
ed to the present date, has no application to cases 
where claims are to immovable property and there 
is nò indication that the party of the accused are 
‘likely to abandon their claims or to give up the in- 
tention of using violence in support of them. 
Mavasie Gore v. SAMRATHI BINGA Pat. 457 
- 8, 107— Reports of witnesses regarding past 
conduct of accused and his disposition to use 
violence— Admissibility under s. 157, Evidence Act 
(I of 1872). 
.Oourt can admit under s. 157, Evi, Act ag 
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dence of the past conduct of accused and their dis- 
position to use violence, sanehas or reports made by 
several of the prosecution witnesses on various dates 
in the absence of the accused, to corroborate what 
the witnesses have testified though these sanehas 
are not substantive evidence of the matters mention- 
ed ia them. MAHABIR Gorse v. SAMRATHI SINGI 
Pat.457 
——— 8.108. See Criminal Procedure Code, 1898, 
a. 112 . 74 
S, 108 —Proceedings under s. 108 for speeches 

offending against s. 153 A, Penal Code (Act XLV 

of 1860)—Previous speeches made by speaker, if 

admissible under s. 14, Evidence Act (I of 1872). 

Where proceedings are started against a person 
under s. 108, Criminal P. O, in respect of certain 
Speeches made by him offending against s. 143-A, 
I. P. O., the previous speeches made by such per- 
son are admissible in evidence under s. 14, Evi, 
Act as his state of mind reflected inthe previous 
speeches weuld be highly material in determining 
the speaker’s intention in delivering the questioned 
speeches. JAGANNATA PRASAD SURAJ PARKASH VERMA 
v, EMPEROR Nag. 74 
S.109—Accused walking at midnight on 

thoroughfare being questioned by dafadar telling 

that he was going to marriage party with other 
persons—Absence of proof that statement was 
untrue, s$s. 109, tf applies. 

The accused who was walking at midnight ona 
bandh which was used as a thoroughfare, being 
questioned by the dafadar on petrol duty replied 
that he was going to a marriage party and he also 
stated that he had other companions with him, 
Later on three other persons came out of a reser- 
yoir: 

Held, that in absence of evidence to show that the 
statement made by accused was untrue, s. 109, Ori- 
minal Procedure Code, had no application to the 
case. Karu KANDU v. EMPEROR Pat. 641 

ss. 112, 108— Preliminary order under 

8. 112, requtrements of, 

Section 112, Criminal P. O., does not contemplate 
that the allegations of fact constituting the infor- 
mation should be embodied in the preliminary 
order. That section provides for a preliminary 
order to be passed in proceedings started under 
es. 107, 168, 109 and 110 and contemplates that the 
order should contain as much of theinformation as 
would be sufficient to enable the party to know 
under which ofthe several sections or which part 
of any one of them he is proceeded against. The 
preliminary order under s, 112, Oriminal P. O., need 
not contain more than an indication of the parti- 
cular offence which is sought to be prevented. 
JAGANNATH PRASAD SURAJ PRAKASH VERMA v. EMPEROR 

Nag. 74 
Ser Criminal Procedure Oode, ee ° 
F 5 
——--——— $§.143,133—S. 143 ès supplementary to 
sections preceding it—It applies to proceedings 
subsequent to actions under s. 133 and not to 

“original proceedings.” 

In order that action can be taken under s. 143, 
Criminal P. O., the nuisance must be “a public 
nuisance, as defined in the I. P. O., or any special 
or local law,” butthat does not, exclule the con- 
clusion that the nuisance, repetition oi which may’ 
be forbidden under s. 143, Criminal P. O., must be a 
nuisance which has been made a subject of action 
under a. 133 and the following sections. In short, 
a. 143, Oriminal P. O., doesnot apply, to what may 
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be -called “ original proceedings,” but applies only 
to subsequent proceedings when a nuisance has been 
made the subject of inquiry and adjudication under, 
the sections which precede it. Therefore, s. 143 
Criminal P. O., does not stand.alone but .is sup- 
plementary to.the sections which precede it. EMPEROR 
p. SULLEMAN YUSIF KUMBHAR., ' Sind 353 
-———- §.145—Applicalility of 3. 145 to case of 

joint possession— One purty claiming to have- and 
` is actually found to be in exclustve possession 


adverse to other party—Other party setting up 
--title to joint possession—S..145, if rendered 
- inapplicable, 


It is true that when it has been found that the 
contesting parties are actually in joint possession 
no order should be made under s. 145. The posi- 
tion is different where one of the parties claims to 
have and is actually found to have exclusive pos- 
session adverse to the other party. The mera fact 
that.the other party sets up atitle to joint pos- 
session dces not then render s. 145 inapplicable. 

The proposition that possession obtained through 
Court should be upheld would be applicable to 
possession obtained against the judgment-debtor 
but not when tbe party in possession at the time 
is not the judgment-debtor but one of the decree- 
holders claiming exclusive title. SHEOPRASAD v. 
GovINDRAM Nag. 774 

s. 145— Magistrate relying on Police report 
which is-on record—His reference to it, whether 
sufficient ground for preliminary order. 

Where while passing a preliminary order under 
s. 145, Criminal P. O., the Magistrate has relied 
on the Police report which is on the record, his 
reference to that constitutes sufficient: ground for the 
order. Even if the source of information is. not 
recorded that would ba an irregularity curable by 
g. 537, Oriminal Procedure Oode. Suxoprasap v. 
QovVINDRAM Nag. 774 
— $,145—Magisirate stating in preliminary 
order that he was satisfied as to the likelihood of 

breach of the peace—Nothing to show that he 

altere? his opinion—Final order, whether should 
alao make mention of this. 

Where the Magistrate had already stated in his 
preliminary order, that le was satisfed that there 
was a likelihood of a breach of the peace and 
there is nothing inthe final order to show that 
the circumstances or his opinion had altered, the 
fact that there is nothing to show in the final 
order that he was satisfied that there was a like- 
“hood of a breach of the peace, does not make the 
final order under s. 145, Criminal P. ©, defective, 
‘SHEOPRASAD V. GOVINDRAM Nag. 774 

s. 147—After preliminary investigation 

Magistrate finding apprehension of breach of peace 

—Wheiher can institute proceedings under s. 147. 

‘Where the Magistrate to whom an application 
" under s. 147, Criminal P. O., is made, holds after 
some preliminary investigation that there js 





an 
apprehension cf breach of peace, he can direct 
_ proceedings to be drawn up under s, 147. Kuyopa 
Box v. MozanarvL Haqu Cal, 354 





——- $147 (2;—S. 147 (2), scope of —Interlocutory — 


order prohibiting interference with existirg rights 

1 : pending decision, legality. . 
' „Section 147 (2) contemplates a final order made 
„after due inquiry inthe manner provided for by 
‘that section and does not justify an interlocutory 

` order prohibiting interference with existing rights 
pending decision in the matter. Kuopa Bux v. 

| MozaHaruL Hagu - ‘Cal, 354 
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s, 161 g 
——— ss. 161, 162, 157—Detention of suspect 
by Police during the whole period of investigation’ 
without arrest, whether amounts to wrongful. 
confinement. iae 
The words "any person” occurring in s. 161, 
Criminal F. O., which must be read in conjunction 
with s. 162, Criminal P. C. „include any persdn 
who may subsequently be accused of the crime. 
The Police Officers aro fully authorised to require 
the personal attendance of the suspects during the 


————§,157; Sez Oriminal Procedure Codé, 1898, 
if 591 


investigation, The absence of an order in writing 
as required hy s. 160, Criminal ®. O. ig no dotbt 
an irregularity. It would certainly justify the 
failure or refusal of the suspects to obey the order 
but if can have no effect when the irregularity is 
waived by them. There can be no question that 
the investigating officers ara entitled to summon 
the suspects no Jess than others supposed to be 
acquainted with the facts of the case. But 
detention of. persons suspected of erime by Police 
in a specified place for the purpose of investigation 
would amount to an offence of wrongful confinement, 
When the suspect's examination is over, he must 
either be arrested or allowed to depart. Informal 
detention without arrest is illegal and amounts to 
wrongful confinement, in however technical, sense 
it May be. 

When the restraint isimposed by a will or power 
exterior to one’s owna, that restraint is funlawful. 
DINANATa v. EMPEROR Nag. 591 

sS, 164, 364—Enquiry under Regulatior 

737 by Magistrate—Statement under s.164—When 

can be used against persons making them. ` 

Inquiry under Regulation 737, should be con 
ducted by a Pclice Officer and not by Magistrate. The 
Magistrate however would not cease to bea Magis 
trate because he is doing the work of a Police Office: 
conducting an inquiry ucder Regulation 737 under thi 
orders of the District Magistrate as the head of thi 
Police, Where during the enquiry he exercise: 
the powers of a Magistrate and administers oath th 
statements made by the suspects must be deemed, t: 
havs been recorded under s. 164, Oriminal-P, `C 
Such statements cannot be used against the accuser 
unless they had been formally recorded as con 
fessions under e. 164 read with s. 364 - ofyth 
Nag. 59 
8.179. Sere Criminal Procedure Oode, 189 
s. 181 (2) : 87 
— — 58. 179,181 (2)—Applicability of 2. 179? 

criminal breach of trust. 

Section 17%, Oriminal P, O. has no application t 
the offence of criminal hreach of trust which i 
governed by sub-s. (2) of s. 181. S. Bupa v. Ay 
HussaIn M, Iqpan - Cal, 871 
———— 88 181 (2), 179—Person at B purchasin 

goods from firmat O and depositing prize mone: 

with Bank at B with instructions to remit mone 
to firmat O—Bank dishonestly retaining money - 

Court at O, if can try case—Penal Code (Ae 

XLV of 1860), s. 409. 

A contractor at Barisal, placed an order for ce; 
tain goods with the complainant's firm at Calouth 
The goods were to be sent to Barisal and it was a 
ranged that the purchase price would be remitted | 
the complainant's firm by a Bank at Barisal. It ws 
alleged that the purchaser deposited thigsum wit 
the Bank at Barisal and instructed that Bank t 
remit the money to the complainant’s firm at Ca 





_ cutta. The Secretary and Managing Director of tl 


“any proceeding in any Oourt that Court 
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Bank’ dishonestly retained the money in contraven- 
tion of ths direction. Proceedings under s. 409, 
I.P. O, were started at Calcutta : 

Held, that both the entrustment and the breach 
took place at Barisal and the offencs was completed 


there, The Magistrate at Calcutta had, therefore, no 
Jurisdiction to try. the case. 8, Hupa v. ALI HUS3AIN 
M, IQBAL Cal. 876 





ss. 190 (1) (a), 195 (1)(b), 476— Court 

- preceeding under s, 476 in relation to offence 
enumerated under s. 195 (1) (b) and making eom- 
plaint—Magistrate to whom complaint is made, tf 
can proceed against other persons appearing to be 
involved in tt by evidence recorded. 

Section 476, Oriminal P, O., is so worded as to 
make tit clear that the procedure therein provided 
is intended to deal primarily with offences, but 
with offenders also if they are known and avail- 
able. Section 476, has noreference to jurisdiction. 
If then im respect of one of the offences enumerated 
in s. 195 (1) (b} committed in or in relation to 
or some 
Court to which that Court is subordinate has pro- 
eeeded under s.476 and filed a complaint, the bar 
under s. 195 is removed; the Magistrate before 
whom the complaint is lodged takes cognizance of 
.the offence under g. 190(1} (a) and thereafter pro- 
ceeds to inquire into the complaint and to deal 
with it according to law, using for this purpose 
all the powers vested in him by the Criminal P. 


.O. If an offender is named in the complaint the 


Magistrate will proceed against him. If, on in- 
quiring into the complaint, other persons appear to 
be involved therein by the evidence recorded by 
the Magistrate, he is entitled to proceed against 


_thoes others under the powers conferred upon him 


by 190 (1) (a) and a 195 (L) (b) cannot possib- 
ly bar him from doing so, Fatzg Mosammapd v, 
Sind 586 
‘-—___——_ 58, 190 (1) (a), 195 (1) (bò), 476—For 
initiation of proceeding it ts not necessary that 
there should be a person named as offender. 
It is nota condition requisite for the initiation 


. of proceedings in @ Oriminal Court that there should 
. necessarily be a person named as the offender. The 
. Magistrates mentioned in s. 190, sub-s. (1), Crimi- 


nal P. O.. are empowered to take cognizance of an 





offence whether or not the complaint before them 
charges any particular individual or individuals 
with -having committed the offence. FATEH Munam- 
.. MAD’ vo, EMPEROR Sind 586 
— ss, 190 (1)(c), 195. Sse Penal Code, 1869, 

g. 192 702 


——-s, 195 (1) (b). Sze Oriminal Procedure 
. Code, 1898, s 180 (i) (a) i 586 
———— §8. 233, 267~Different charges mentioned 

in one charge sheet but dealt with separately— 


7 _§. 233, if contravened. 


P, 


323 and 379, I, P. G. of the 
alleged charges under those 


Where not only ss, 452, 
O. butolso the 


. sections were spacifically and separately mentioned 


-the fact that the .charge ; 
under those sections were mentionéd together, does - 


shest showa that charges 


. not contravene the provisions of s. 233, Oriminal 


P. O. 
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: '`—————— 85S. 236, 237. Saz Penal Code, 1860, et 


EEE 239 (d)—Accused charged under 8. 486, ~ 
' . Penal Code (Act XLV of 1880), charged and tried - 


a 


jointly with accused charged under s. 485, Penat 
Code(Act XLV of 1880)—Noevrdence connecting 
goodsin possession. of former with counterfeit die 
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. of the Court overruling the objection might 
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tn possession of latter—Misjoinder held rendered 

trial invalid. 

One of the accused was charged under s. 488 with 
having in his possession a mixture of grease and oil 
with the counterfeit of a trade-mark belonging to the 
complainant, impressed upon the tins, Accused 
No. 2 was charged under s. 485, I. P. O., with having 
in his possession a counterfeit trade-mark to be im- 
pressed on “the tins™ to denote that the tins were 
the manufacture of the complainauts. There was no 
evidences to connect the tins found in the possession 
of the accused No. 1 withthe counterfeit die found 
in possession of accused No. 2, Both of them were 
charged and tried jointly with the counterfeit die 
found in the possession of accused No,2: 

Held, that the joint charge and trial could only be 
permissible in the casa mentioned in s. 239 (d), 
Criminal P. O., i. e., in the case of persons accused 
of different offences committed in the course of the 
same transaction. This misjoinder rendered the 
trial invalid, being a disregard of an express pro- 
vision of law as to the mode of trial, and not a mere 


curable irregularity. 8. Pinuay v. QG. S. T. SHark 
THUMBY SAHIB Rang. 705 
——— 8, 250- Applicability —When applies to 


information gtven by Police Officer. 

The words in s. 250, Criminal P. O., cannot be 
read at large and divorced from the words of 
s. 190, with which they are closely associate l. 
Section 250, will apply to information given bya 
Police Officer if that information can come as a 
complaint under cl. (a) of a. 190 (1), but s. 250, 
will not apply toa Police report falling under 
el, (b) of s, 190 (1). Musamman HasarM v. EMPEROR 

Sind 703 FB 
——s, 250 —If applies to all false and frivolous 
cases. 


Section 250, Oriminal P. O., is not susceptible 


ofa complete and logical application toall false 


and frivolous or vexstious cases. Itwill not apply, 
for instanca, to punish the real complainant as 
against the formal complainant, but this remedy 
provided is a summary remedy and does not con- 
template an inquiry which might be along inquiry 
into a chain of informants to ascertain who is the 
real as against the formal complainant. MUHAMMAD 
Hasni v, EMPEROR Sind 7O3 F B 
s. 262 (2)\—Limit placed by section applies 
only to substantive sentence of imprisonment. 

Section 262 (2), Criminal P. O., does not render 
illegal a sentence of imprisonment in default of 
payment of fine if otherwise legal, merely by reason 
of the fact that the aggregate of the terms of 
substantive ssotence of imprisonment and of the 
sentence of imprisonment in default of payment of 
fins exceeds three months or by reason of the 
Magistrate having passed a substantive sentence of 
imprisonment for the maximum term allowed by 
that section, The limit placed by s. 262 (2), Oriminal 
P. C,applies only to a substantive sentence of 
imprisonment. THe Ktna v. Po HTwa Rang.627 


s. 279 (1)—Objection to selected juryman— 

Decision of Court on, i appealable. 

Where the Court decides that no presumed or 
actual partiality in the juror has been made out, 
that’ decision is absolutely final and cannot be chal- 
lenged in eppeal, If, however, a Court were bo 
find that some presumed or actual partiality: in 
the juror had been made out, but in spite of this 
finding were to overrule the objection, the decision 
per- 


` 
l 
i 

L. 
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haps be -challenged in appeal, Yawar Baxut 
Onowpsury v. EMPEROR Cal. 173 
s. 337 (2)—Accused accepling pardon but 

denying all knowledge before committing Court— 

Pardon, tf should be forfeited. 

Where an accused after accepting pardon denies 
all knowledge of facts before the committing Magis- 
trate and ths case is committed to Sessions Court 
the pardon cannot be forfeited before the accused 
is examined in Sessions Court. Oncea pardon bas 
been tendered and accepted cl. (2) of s, 337 renders 
_it obligatory for the prosecution to examine the 
approver both in the committing Magistrate's 
Court and in the Sessions Court, should the case be 
committed, The failure of the prosecution to exa- 
‘mine tha approver in the Sessions Court vitiates 
the trial. EMPEROR v. Syaupino DHANIPARTO 

Sind 452 
—— — S, 337 (2)—Object of s. 337 (2;—Accused 

disclosing all facte before Sessions Cauri, after 

denying themin committing Court—Accused held, 

under circumstances, did not forfeit pardon. 
- In the interests of justice, the Legislature requires 
-that where the case is committed to Sessions, the 
approver whatever statements he has made in 
the Court of the committing Magistrate, should 
be examined as a witness in the Sessions trial. 
With the exception of evidence admitted under 
-g, 288, it is upon evidence led in the Sessions 
Court that the guilt or innocence of the accused is 
determined, snd if is in the Sessions Court that 
- the approver has his main duty to perform. 

It cannot be said that an approver who denies 
‘all knowledge before the committing Magistrate 
but who makes a full disclosure of facts in the 
` Sessions.Court is to be commended above one who 
‘makes a full disclosure in both Oourts. ‘But when 
the evidence given by the approver in the Sessions 
‘ Court isin accordance with the conditions of his 
pardon, and is evidence upon which, inthe circum- 
‘stances reliance might very well be placed, then the 





’ fact that in the committing Magistrate's Court the 


approver gave false evidence should not necessarily 


‘-bs taken to be non-compliance with the conditions 





of pardon. EMPEROR v, SHAHDINO DHANIPARTO 
ve Sind 452 
= $8. 339 (1), 337 (2)—Certificate, if can be 


issued by Public Prosecutor who subsequentiy took 
charge of the case, 

The certificate under s. 339 (1), Criminal P, O. 
‘cannot be said to be without jurisdiction, if it 
was not issued by the Assistant Public Presecutor 


. who wag originally in charge of the case but by 
+ the Publie Prosecutor who subsequently took charge 


of the case. The general powers of control which the 
District Magistrate and the Public Prosecutor 


` exercise are sufficiently wide to justify a prosecution 


being taken out of the 


hands of a particular 
Assistant Public 


Prosecutor at any staga of the 


. proceedings; and there is nothing in the Oriminal 


P. C., which requires that, when a particular Public 


- Prosecutor has once appeared in a case, all further 


- proceedings must be conducted by him. Emprrorg v. 


SyauDINO DHANIPATRO 


qt 


~ 


; Sind 452 

S. 342—Accused must be giren notice and 

opportunity of explaining incriminating circum- 
stance against him, : 

The object of an examination under s. 342, Ori- 
minal Procedure Oode, is for the purpose of en- 
Bbling the accused to explain circumstances which 
appear against him. If the Judge considers that 


- an explanation Is necessary regarding this matter 
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it is his duty to place the matter before the ac- | 
cused and to ask him whether he wigheé to give 
any explanation. It is extremely unfair for a 
Judge to rely upon a circumstance as being incri- 
minating without giving the accused any notice 
of it end without giving him an opportunity of 
explaining the circumstance, Empsror b. Jit LAL 
BavaDUR Cal. 700 
— 8. 350— Applicability to summary trials— 

Magistrate recording prosecution evidence in 

extenso in narrative form—Successor can act on 

this evidence. 

Section 350, Criminal P. O., does not in terms 
exclude summary trials from eits operation, It 
applies to all enquiries or trials conducted by a 
Magistrate in which the whole or any part*of the 
evidence has been heard and recorded. It dependa 
onthe way in whichthe evidence has been recorded 
in each case whether s. 350 would apply or not. In 
trying a case summarily it is enough if seanty notes 
of the evidence are made, and these need not be 
kept onthe record at all. Where such notes are 
allowed toremain it would obviously be improper 
for the Magistrate to relyon such inadequate 
material. But where the prosecution evidence was 
recorded by the first Magistrate in extenso in narra- 
tive form, at least quite as fully as it would have 
been in a summons case where by s. 355, Criminal Pro- 
cedure a memorandum: of the subetance is enough, it 
cannot be urged that s. 350 would not apply to such 
evidence if recorded in a summons case, EMPEROR 
v. DURGAPRABAD Nag. 689 
———— $8. 350, 537— Judgment written by Magis- 

trate while under orders of transfer—Pronounce- 

ment of, by his successor—No demand for de novo 

trial before him—Irregularity, if cured by 8. 537. 

Where a judgment written by a Magistrate who was 
under orders of trarsfer and expected to be relieved 
before the date fixed for pronouncing the judgment, is 
delivered on the date so fixed, by his successor 





‘there being no demand for trial de novo by the accueed, 


the irregularity if any is cured by s. 537, Criminal 
P. C. Harnam SINGH y. EMPEROR Lah., 826 
———— 8 364. Sze Oriminal Procedure Code, 

1898, s. 164 591 


S. 367, Ser Oriminal Procedure Code, 1898, 
s. 419 ' 83 


————~ 8, 367, applicability of, to appeals disposed 

of summarily, . 

Section 367, Oriminal P, O., has no application 
to appeals and specifically to an appeal disposed of 
summarily whether by a District Magistrate or a 
Sessions Judge or a High Oourt. Jopua v. Kına- 
IGMPEROR Oudh 83 
—S, 367—Judgment held not proper judgment 

under s. 367- Criminal trial — Appellate Magie- 

irate passing order that before giving decision evi- 
dence of certain witnesses is to be recorded — 

Decision given without recording such evidence~— 

Procedure held irregular. 

The Appellate Magistrate having once passed an 
order for the evidence of certain witnesses being 
recorded by the trial Gourt, his decision of the 
appeal without that evidence being recorded held 
irregular : 

Held, also that the judgment of the Appellate 
Oourt could not be called a judgment under s. 367, 





. Oriminal P, O. Manno SINGH v. EMPEROR Ouch 258 


—-— 8, 367—Non-compliance by Appellate Court 
wih 8. 367 ~—Hyfect stated. 


Per O'Sullivan, J.— Where, the reasons for decision 


. in the judgment of the Appellate Court are not such as 
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to enable a revisional Court acting under the provigions 
. of es. 435 and 439, Criminal P, O., toform any con- 
clusion as tothe correctness, legality or propriety 
of the findings, the judgment is clearly defective 
and the appeal must be reheard. ABDUL Karim 
MAHONED SALEN v. EHPEROR Sind 226 
s. 367—Where there are more than one 
accused, requtrements of 3. 367 must be fulfilled 
in respect of each of them. 
"A judgment must conform tothe provisions of 
e. 367, Oriminal P. O., which require, inter alia, 
- that it shall contain the points for determination 
the decision therean and the reasons for the deci- 
sion. These requirements must ‘be fulfilled in res- 
pect of each indi¥idual accused or suspect in cases, 
where there area more than one. ABDUL Karim 
MAHOMED SALEN v. EMPEROR Sind 226 
ss, 383, 77—Sessions Court uphoiding 
sentence of imprisonment and issuing warrant 
of arrest of accused released on bail— Court, if 
should’ ask cureties to ask accused to surrender. 
The procedure on the Sessions Court upholding a 
sentence of imprisonment isto issue warrant to 
the jail under s. 883, Criminal P. O., and where 
the aceuged is on bail and is not present the Court to 
issue a warrant for his arrest to a Police Officer 
under s. 77, Criminal P. O. There is no procedure 
laid down by the Code that the Court should ask the 
sureties to ask the accused to surrender. MUMTAZ v. 
OHHUTWA All. 468 
—ss. 419, 420,367—Practice followed in 
Oudh Chief Court of treating jail appeals sum- 
marily diamissed as not finally dismissed until they 
are sealed, is no justification in law. 





The practice which has been followed in recent. 


years of treating jail appeals summarily dismissed 
by Judges of the Oudh Chief Court as not finally 
dismissed unless and until they are sealed at the 
end of period of limitation has no justification in 
law. Such appeals, as soon as a Judge ora Bench 
of Judges has decided them and signed and dated 
their order are decided appeals and in such cases a 
represented appeal subsequently filedis not main- 
tainable. JODHA v, KING-EMPEROR Oudh 83 

ss. 419, 420, 421, 367, 561-A— 

Represented’ appeal — Maintainability of, after 

dismissal of jatl appeal—Power of High Court to 

review its own judgment—S. 561-A, if confers 
such power. 

A sepresented appeal under the provisions of 
s. 419, Oriminal P. O., is not maintainable after a 
jail appeal filed under the provisions of s. 420 has 
been summarily dismissed under the provisions of 
s. 42L (1). The High Court has not and never has 
had any inherent power to review its own judgment 
and s.d.%l-A does not confer on it any power so to 
do. JoDHA v. Kinc-EmMPER oR Oudh 83 
s. 421. Ses Oriminal Procedure Oode, rae 

3 





g. 419 
$.435—Executive order passed by District 
Magistrate—No revision lies—Order held executire 
one. 
An executive order passed by a District Magis- 
trate is not revisable under s. 435, Oriminal P. O. ; 
Held, that the order passed by the District Magis- 
trate was purely an executive order for controlling 
the procession in village which he could pass as 
a District Magistrate. The order did not show that 
any conditions or formalities which are required 
under s. 144, Criminal P. O., were observed and, 
therefore, no revision lay. Mouamaap AuMAD Kuan 
p, EMPEROR - Oudk 666 
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———S8. 439—Accused dying during pendency of 
revision against sentence of fine— Revision continues. 
Where the accused dies pending the revision 

against the sentence of fine the revision continues, 

Ram CHAND v. EMPEROR Lah, 343 

s. 439—Power of High Court to quash 
proceedtngs in lower Court. 

The High Court can interfere in revision with a 
pending proceeding where & criminal charge is un- 
sustainable on the evidence of the prosecution wit- 
nesses, It ig the duty of the High Oourt to inter. 
fere when the facts proved do not constitute an 
offence and the continuance of the trial would be 
an abuse of the process of the Oourt. ABDUL Ragim 
Kuan v. EMPEROR Nag. 579 
———-ss, 439, 476—Order of Civil Court under 

8. 476—S. 439 has no application—Revtsion lies 

under 3. 115, Civil Procedure Code (Act V of 1908), 

Section 439, Criminal P, O., only applies to cases 
which come before the Oriminal Courts within the 
meaning of the Criminal P. O. A Civil Court does 
not cease to be a Civil Court when it is considering 
an application made to it under s.476, and if for 
the purposes of that application it remains a Civil 
Court it must be governed by the provisions of the 
Civil P. O., and not by those of the Oriminal P. O. 
Where therefore an order has been passed by a 
Civil Court under s. 476, Oriminal P. O., s. 439 
has no application. The High Oourt can only exere 
cise the ravisional powers under s. 115, Civil P. O. 
E. P. KUMARAVEL Napae v. T, P. Saanutuaa NADAR 

Mad. 63OFB 

-—$, 476. Sze Oriminal Procedure Code, 1898, 








a. 190 (1) (a) , 586 
—__——5. 476—S. 470, f applies t3 summons case 
as well. ; 


“Inquiry” in 9. 476, Criminal P, O. includes any 
proceedings under Chap. XVI, Criminal P. O, 
S. 478 is not therefore restricted to a warrant case 
but applies to a summons cass also, EMPEROR v. Ram 
LAL ANAND Lak. 628 
———$,476-B—Order under s, 476, nature of— 

Order under, by Civil Court—Appeal from, whether 

should be on Civil or Criminal side of High 

Court—Right of appeal, if affected by r. 37 of 

eis Criminal Rules of Practice and Orders, 

1931. 

Jurisdiction that is exercised by a Court in filing 
a complaint under s. 476, Oriminal P. O., is a 
jurisdiction exercised under the Oriminal P, O., and 
is, therefore, of a criminal nature. There ig no rule 
that everything done by a Civil Oourt should be 
regarded as being of a civil nature. 

Consequently, appeals from orders under s., 476 
of Oivil Court including revisions preferred from 
appellate orders made under s. 476-B should be filed 
on the criminal side of High Oourt and not on 
civil side. 

Rule 37 of the Mad. Oriminal Rules of Practice 
and Orders, 1931, is not in consonance with law or 
cannot affect a right given by a statute, namely 
the right ofappeal from an order made under 
s. 476, Oriminal P. O., to theOourt to which that 
Court is subordinate. In reD.S, Rasu GUPTA 

Mad, 25 
——_— 8S. 476, 482, 480—Contempt of Court— 

S. 432, when can be employed—Option to proceed 

either unter s. 430, or under s. 476—S, 482, if 

takes away that option. i 

The provisions of s. 482, Oriminal P, O. can only 
bə employed where cognizance has already been 
taken under s. 480, The section is in no way indépen- 
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dent of s. 480. Therefore inthe case of a contempt 
-committed coram judice and punishable under s. 228, 
I. P.O., a Court has the option of proceeding either 
under ss. 480 to 482, Oriminal P. O, or under a. 476, 
and the existence of s. 482, does not operate so as to 
‘take away this option. EMPEROR v. Ram LAL ANAND 
Lak. 628 
S, 488— Maintenance, if can be awarded on 
- wife's uncorroborated evidence — Ill-treatment 
likely to continue eren when wife going back to 
litre with husband—She is entitled to live apart. 
» In the case of an application for maintenance by 
wife under s. 488, Oriminal P. O., the Oourt is en- 
titled fo act if it thought fit upon the evidence of 
the wife. The law does not require corroboration 
in cases of this kind, though, of course, such cor- 
roboration is always desirable, 
- In aclaim for maintenance it is no defence for 
a husband to say that he is prepared to take hig 
wife back if the facts show that the wife has rea- 
sonable cause for fearing to return to the husband's 
home. If a wife has been ill-treated and there is 
ground for believing that if she returns the ill- 
treatment will continue, then the wife is entitled to 
live apart from her husband. In such acase the 
husband, who is the guilly party, must maintain 
his wife. Causing a wife to leave the protection 
of the husband by ill-treatment is tantamount to 
driving the wife deliberately from the home, In 
such a case the wife is justified in refusing to 
retuzn to her husband. BatsuLu BBEAGIRATHI v. 
‘BATHULU LaksuMI DEVI Pat.105 
——s. 488—Order granting maintenance— 
Successor, if can refuse to enforce it—Such order 
by consent of parties—Order held enforceable, 
Where a Magistrate passes an order under 
s. 488, Criminal P. O., granting maintenance, hig 
successor cannot refuse to enforce that order on 
the ground that it was improper. 
> Where suck an order ran “the child is to have 
Rg. 3 per month for its own maintenance until 
it attains puberty. The parties consent to this”: 
Held, thatthe order did not embody the terms 
of any compromise onthe question of the liability 
of the father to maintain his daughter and was 
enforceable. LATIFANNEsSSA BIBI v. Nanu Cal. 691 
8. 488 (3)—FPerson failing tocomply with 
maintenance order— Magistrate sentencing him— 
Subsequent insolvency and order by Insolrency 
Court under Provincial Insolvency Act (V of 1920), 
-s, 23 (1) — Protection order, whether conclusive — 
Magistrate, if can set aside htsown order of 
sentence—Nature of sentence under s. 488 (3), 
` Wording of s. 488 (3), Criminal P. O., shows that in 
every case itisthe duty of the Magistrate to find 
out whether the person ordered to pay maintenance 
-under s. ¢&8 has or has not failed without sufficient 
cause to comply with the order. Neither the protec- 
‘tion order under s. 23 (1), Prov. Insol. Act nor the 
adjudication order passed by Insolvency Court sub- 
‘sequent to the sentence by the Magistrate could be 
‘eonclugive on this point. The question is one of fact 
-which the Magistrate has to decide for himself, 
Prima facie, ofcourse, it would appear-to a Magisa 
‘trate that an order of protection or an order of 
adjudication would besuificient to show that failure 
to comply with an order to pay maintenance had not 
been without sufficient cause, but it cannot Le said 
that the Magistrate's hands would be tied by the 
‘order of the Insolvency Ocurt. It is not possible for 
a Magistrate who has passed a sentence of imprison- 
ment under's, 488 (3) to cancel the sentence merely 
o 
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beause the Insolvency Court has issued an order of 
protection, The sentence of imprisonment isa- 
punishment inflicted for breach of the order. It 
cannot be considered in the terms of s. 23 of the 
Prov. Insol. Act; that a person who has been senterced 
under s. 488 (+) is under imprisonment in execution 
of the decree of any Cour: for the payment of money. 
PENvBALA MUNI Kris :NAyyA v. PENUBALA AKKULAMMA 
Mad. 692 
————s8, 499, 514—No day specified in bond but 
notice of day to be given thereafter—HReasonable 
notice to be given. 
If no day is specified inthe bend but the day is ' 


‘to be a day of which notice is to be given there- 


after, reasonable noticemust be given to enable 
both the accused and the surety to attend. . FATEH 
OHAND WADSUMAL v, EMPEROR ` * Sind 800 


—-ss.502, 514, 499—Surety, when can be 


discharged. 
Section 502, Criminal P, ©., does not *provide for 


a Magistrate discharging a surety so soon as he 


applies. The Magistrate shall issue a warrant 
directing the arrest of the accused, and only on 
the appearance of the accused before him does the 
Magistrate then discharge the surety. He cannot 
discharge the surety before the accused appeared 
or was brought beforehim.,. Fatru Osanp WADEHU- 
MAL V. EMPEROR Sind. 800 
S. 514—S. 514, whether requires Court to 

issue notice to show cause why bond should not be 
forfeited. ae 

Section 514, Criminal P. O., requires .the Court 
to record grounds ofthe praof that the bond has 
been forfeited and a bond for appearance is for- 
feited when the accused does not appear, but it 
does not require the Court to issue notice to show 
cause why the bond should not be forfeited. FATE 
CHAND WADHUMAL Y. EMPEROR Sind 800 

s.517—Manager of A firm misappropriating 
currency notesand depositing them with B firm tø 
redeem bills of exchange pledged by him on his own 
account with that firm—Notes identified and seized 
by Police —Magistrate’s order directing notes to be 

. returned to A firm held proper, 

Themanager of a certain firm misappropriated a 
number of currency notes belonging to the firm and 
deposited them with other firmto.redeem certain 
bills of exchange, which he had pledged onhis own 
account with that firm. The notes were identified by 
their numbers and most of them were seized by the 
Police and produced before the Magistrate who 
directed that they should be returned to the former 
firm : 

Held, that the order was proper one. AKsHoY KUMAR 
Sasa v. Napa Kumar Sine. DBUDURIA Cal. 714 

s. 526 (1)(a). Sez Criminal trial 605) 
-———s. 537, Sze Criminal Procedure Code, 1898, 

8. 350 826 

— S$. 566. Sere Arms Act, 1878, ss. 19-F, 29 
29 





———— s8. 561-A. 
1898, s. 419 


Criminal trial— Convictian — Accused cannot be 
convicted merely because they did not put forward 
defence open to them—Prosecution must prove case 
irrespective of defence, 

It may be that the accused were not well defended 
at the trial, and did not put forward a defence which 
was ubvicusly open to them but they cannot be con- 
victed upon a criminal charge merely on that account, 
since the prosecution must clearly establish its case- 


Ste Criminal Procedure Code, 
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, -irrespective of the defence taken, TaracaanD Sau v, 
EMPEROR » l Pat. 737 
. =>- Evidence — Identification — Suspicion on 
qe of Police, : 
,» Wherethe manner in which the identification 
parades were held throws a lot of suspicion on the 
conduct of the Police the evidence of the identifica- 
. tion of the accused persons by the ‘prosecution witb- 
nesses is not entitled to any weight in determining 
„their guilt. Bauaparr v. EMPEROR Lah. 672 
Joint trial—Prosecutton alleging assoctation 
and community, of -purpose—Joint trial, if legal 

when result shows no common purpose. . 

‘Where the prosecution case alleges association and 
“community of purpose among the accused, .their joint 
„trial i8 permissible and this would not be affected 

although in the result it is found that there was no 
. Such common purpose, Fors, 239, Oriminal P, O., it 
is enough if the different offences are committed inthe 
- course of fhe same transaction, The criterion which 
_makes & joint trial allowable is what the prosecution 
-case is, not what the result may be. BHAGOLELAL 
Y.. EMPEROR Nag. 382 
—Prosecution bringing false case~New case 
cannot be brought in Appellate Court. 
. .When the prosecution bring a false case it is 
almost impossible to bring out’ a new one in the 
Court of Appeal. Mostem KHALIFA v, EMPEROR 
i Cal. 734 
orders of 





` ` i a w 
—— -Punishment —Servant acting under 
master. , ee a 
_A servant acting under ‘the direct orders of his 
‘master should not be punished as severely as the 
latter. Yawar BaxuT QHOWDAhURY v., EMPEROR 
i Cal. 173 
Revision against acquittal by private com- 
- plainant— Limitation of sixty . days—Rule, if 
+‘ flexible—The time taken in moving District Magis- 
trate to file appeal, if can be excluded—Proper 
procedure—Revision not entertained. 
. The'rule that a revision by a private complain- 
ant against acquittal of accused should be filed 
within 60 days of acquittal, plus the period re- 
quired for copying is not an inflexible one and 
might be departed from in excəptional circum- 
stances. If the reasons given by the applicant for 
the delay are not sufficient the Court can dismiss 
the application. The proper procedure in such a 
case is for acomplainant to file an application in 
revision before the High Court within time, and 
Without waiting for a decision of his application 
to, the District Magistrate to take steps for an 
appeal. The applicant cannot claim the ` exclusion 
of time taken in moving the District Magistrate to 
file an.appsal, Both the proceedings are distinct 
though .the object is the same. 60 days is quite a 
liberal allowance without further extension, and it 
is- very desirable that if there is to be a re-trial it 
should take place as soon ag possible. 
_ Held, after considering that theapplicant was not 
diligent in filing revision and that there was no 
merit in the application, that the case was not of 
such an extraordinary nature that the application 
made at late stage and without the support of the 
Provincial Govt, would bs eatertained. NATHU RAYMJI 
V. JAGANNATH SN , i Nag. 479 
——Revision for enhancement of sentence by 
: private compiainant—Government not moving .in 
matter—Interference, whin justified --Szntence in 
: case of one of the accused wus enhanced though 
_ the conviciton remained the same. i AA. 
: Where a private complainant applies in revision 
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Criminal triai—concld. k 7) 


for changing the ‘conviction of the accused from 
and for enhancement of the 
sentence, the High Court should. refuse to entertain 
such an application where Govt, has not seen fit to 
move.. But where the High Court considers the 
` sentence imposed to be glaringly inadequate in the 
-easeof one of the accused at least and that the 
_judgment of the trial Magistrate, very weak and 
illogical in its final conclusions, then its interference 
-is called -for. oa gi a l ; 
Sentence in case ofon> of the accused was enhanced 
from a fine of Rs, 10 to six months’ rigorous im- 
prisonment, though the conviction was not al- 
tered. i ; ae 
"> While sentencing the accused the Migistrate 
remarked “the accased persons are young boys of 
tender ages. They have committed the offen-ein the 
heat of their youth and dashing courage. unmindful 
of consequences, This weighs: much before me. A 
light fine will meet the ends of justice.” One of the 
. accused was a young manof 25. The other two were 
youths of 16 and 19: ; 
Held, that to call a 
tender aga is inaccurate. 
_trate were injudicious as they would puta p 
on hooliganism. SHANKAR v. RAMA Nag. 731 


Sentence—Enhancement — Application -by 
private complainant—Crown opposing —Duty of 
Court. 2 
The application for enhancement of sentence in 

revision must be looked at askauce where it is made 
by a complainant direct and is opposed by the 
Counsel for the Crown. It would only be ina very 
extraordinary case that the High’ Osurt would 
enhance the sentence. It may well be true that 
the complainant has been put to considerable OX- 
pense in prosecuting. the case. _The Oriminal Courts, 
‘however, cannot ‘guarantee to reimburse a complainant 
by infliction of a heavy penalty on the accused, That 


man of 25 yaars a boy of 
The remarks of the Magis- 
premium 


is rather the function of a Oivil Oourt, pee 
y. EMPEROR ae a Nag. : 
; Transfer — District Magistrates order 


dismissing application for transfer—Copy of order 
should eres to -party on requisition—Refusal 
to supply copy on ground that permission of District 
. Magistrate was required and statement of praszcu- 
tion witnesses — Case held fit for tranafer -under 
Criminal Prozedure Code (Act V of 1898), 8, 526 
L a s . . ° 
ire ofa District Magistrate dismissing an 
application for transfer is a judicial order and a 
copy of which ought to be given on requisition. 
ig absurd for the Court. to rafuse to supply the copy 
on the ground that the District Magistrate s R 
was necessary. Where the copy 18 rafused on suc : 
‘ground together with refusal to supply copy o 
statement of prosecution witnesses the party has a 
reasonable apprehension that he may not ee 
fair trial in the Magistrates Oourt and in such;a 


the -case should be transferred under 

z 526 ) (a). Guapas Ram ve Euperon Lak, 605 
Custom. | Big 
Sez Abadi “tae 


See Hindu Law 

—_-— Gustom established —If 
judicirl decisions. 
tt cannot be laid down as a rule of universal ap- 
plication, that oncea custom 1s established, it c4n 
only be altered by legislation and a Re ; modere 

udici isio BDUL Magip v. Sus ` 
Judicial decisions. _ABDU l “Lah: 636 


can be altered by 
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Custom—contd. 


“General custom,’ if exists. 

There is no such thing as “general custom ” 
and the point at issue in each case must be decided 
in accordance with the custom applicable to the 
parties—if any such custom is proved. Kran GUL 
Kuan v. Kapa NISHAN Lah. 851 

Proof of—Custom in family of granting 
ne ene to illegitimate sons is not unreason- 
able. 

A custom is a rule which ina particular family 
or in a particular district, has from long usage 
‘obtained the force of law, It must beancient cer- 
‘tain and reasonable and being in derogation of the 
general rules of law must be construed strictly. 
A custom ina Hindu family to grant maintenance 
to illegitimate sons cannot be regarded as being 
unreasonable. MAEARAJAH BAHIB oF VENKATAGIRI v. 
RAJEswARA Kao Mad. 123 
; Question held wasa matier of contract and 

not custom. 

The question whether the sweepers of Mauza 
Debai are entitled to the exclusion of the sweepers 
of Karanbas to take the ecffins and ornaments of 
corpses of Hindus who lived in Mauza Debai and 
whose bodies were buried or cremated at the burn- 
ing ghat in Karanbas, ig really a matter of contract 
and not of custom. If Hindus employ sweepers of 
Maura Debai those sweepers may go to the burning 
ghat in Karanhbas und Belauna Rup and take the 
cofin and ornaments if given to them by the rela 
tives of the deceased Hindu, and the sweepers of 
Karanbas are not entitled to interfere with the 
sweepers of Mauza Debsi in this matter. GANGA 
BABBI v. JAMNA All, 831 
Custom (Punjabj—Allenation —Dhop Fateh Shah 

village, Tahsil Talagang— Power of sonless Sayyad 

to gift ancestral land. 

A sonless Sayyad of village.Dhok Fateh Shah, in 
Tahsil Talagang, possesses unlimited poweis with 
regard to gifts concerning ancestral land. Ouan PIR 
v. FAKAR SHAH Lakh, 725 
. Widow — Income derired by her 

from husband's estate, ample—She cannot alienate 

husband’s property even to discharge his debts. 

While determining the question whether the 
alienation by the widow, cfher husband’s property, 
js or is not for necessity, the income of the widow is 
ab important factorto be considered. Where income 
derived by her from her husband's estate is ample a 
widow’ cannot alienate her husband’s property 
even for the discharge of her husband's debts. 
GŁULAM QADIR V. ALAF DIN Lah, 198 
—— Atto:k District—Gift of land io wije for 

dower — Validity. 

There is nothing in the Customary Law of the 
Attock District which prevents a husband from in- 
creasing the dower of his wife during the subsis- 
tence ofthe marriage. The customary right of the 
husband to make gifts of land in favour of his wife 
on account of dower cannot be disputed. However, 
custom would obviously not sanction a gift of this 
kind made for the purpose of defrauding the rightful 
heirs andthe amount of landso gifted together with 
the circumstances of the giver are doubtless con- 
siderations of some weightin the eye of custem. 
Cuan PIR p. Fakar SHAR ah: 725 

—Mughals of Chakrali Choolo, Taksil 

Gujarkhan—I} can make will of ancestral property. 
_ The Mughals of Chakrali Ohoolo, Tahsil Gujarkhan 
District Kawalpindi can make valid wills under 
custom, of ancestral property within the tribe. ABDUL 
MAJID V. Supa Kuan Lah, 636 
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Custom (Punjab)—coneld., , 


Parties Muhammadans—Absence ,of custom 

—Law applicable. g 

When parties to the suit are Muhammadans. 
when no rule of custom is proved on a particala) 
point, the Muhammadan Law, must be appked as 
far as that point ie concerned. Kuan GUL Kuan r, 
Karam Nisaan Lah, 851 
Riwa]-l-am—Questions and answers refes 

to ancestral property. 

In the absence of aclear statement to the con 
trary ‘questions’? and “answers” in the riwaj-i 
am should be taken to refer to,ancestral property 
only. Following this general rule of interpretation o: 
such entries in the riwaj-i-ams, *the Question anc 
Answer 40 of the riwaj-i-am of Ambala Distric 
should be held to govern succession to @acestral prop 
erty only. Joainpar Kaur v, ARJAN Sineuw Lah. 55€ 
—— — Value of, if destro,ed by remark. 

of Settlement Officer. > i 

The value attaching to the answers to questioni 
in the riwaj-i-am cannot be said to have been des. 
troyed by the remarks made by the Settlemeni 
Officeras they merely embody his private opinion 
ABDUL Masip v. SUBA Kuan Lahk, 63€ 

Succession — Jats of Tahsil Thanesar 

Karnal District—Non-ancestral property of sonles. 

Jat—Collaterals in fourth degree y. daughter. ` 

Among Jats of Tahsil Thanesar, District Karnal 
collaterals in the fourth degree do not exclude 
daughters from succession to non-ancestral proper 
ty. JCGINDAR KAUR Y. ARJAN SINGH Lah. 553 
— Plea that property was not ancestral 

not taken—Inference that there is admission thai 

custom does not recognize distinction betwee 
successionio ancestral and non-ancestral property 
tf can be drawn. 

lt may be, that in a particular casa the prop 
erty is obviously ancestral and it might be futile 
for the objector to plead that it was not so. The 
absence of such a plea, therefore, cannot by itsel 
lead to tha inference that there is an admission iz 
every such case, that custom does not recognize 
any distinction in matters of succession to ances 
tral and non-ancestral property. Joa@inpar Kaur 9 
ARJAN SINGH Lah. 553 
Debtor and creditor—Money obtained under decree 

between parities, not compromise decree—Subsequeni 

suit to recover that money—Maintainabtiaty. 

If money has been obtained as*the resevit of 
decree between the parties if such be nota com 
promise decree, then a subsequent suit to recover back 
that money cannot succeed, Different consideration: 
would however arise if the parties had compromisec 
and the compromise had been induced by the fraud o: 
the person who obtained the benefit under the compro 
mise, In such a case the compromise could be set aside 
as also-the decree based upon it. 

A owed money to B on hand-notes. A made a mort 
gage in favour of C and O paid B the amount due fron 
Aout ofthe consideration. B however brought t 
suit against A onthe same hand-notes and obtainec 
a decree. A paid the decretal amount and brought a 
Siit against B to recover the amount which he wat 
compelled to pay under the decree: 

Held, that the amount could not be recovared in the 
subsequent suit. BsuikHaRI MauTo v BansRopaNn RAX 

Pat. 75¢ 
—Suit by assignee of part of debt for tha 
part, whether maintainable. 

There can be no out and out assignment of par 
of a deht without the consent or acknowledgmen' 
of the debtor, except in the sense thas the assignet 
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may in equity be looked upon asa joint creditor 
with the,assignor. A suit by one joint creditor for 
his part of the debt is not competent. Hence a 
suit by assignee of part of debt for that part is not 
maintainable. Firm Monan LAL Om Parkasa v. FIRM 
BALA Bux BAJRANG LAL Lah 153 
—Suit for recovery of debt—rasure in babi 

belonging to creditor supporting debtor's plea— 

Burden is on creditor to show how the erasure 
°” came about. 

In a suit by creditor to recover hisdebt if once 
it is found that there was an erasure in the bahi 
belonging to the plaintiff himself and that that 
erasure supported the plea of the defendants, the 
onus is evidently cast upon the plaintiff to show 
how the erasure cameinto existence and its effect 
cannot be lost by the mere probability that the 
defendants could have tampared with the entry when 
the document was lying in Court. Muxar Ram v. 
SITA Ram Lah. 85 
Decree—Decree of Judicial Commissioner's Court 

retaining by oversight part of ‘decree of lower 

Court which ought to have been deleted—Oudh 

Chief Court, if can disregard ìt on ground that it 
. 43 wrong. 

. Where a decree of the Judicial Commissioner's 
Court has by oversight retained a part of the lower 
Qourt’s decree which ought to have been deleted, 
the Chief Court has no power to disregard the 
decree on the ground that it is wrong, for the 
judgment and decree are final until and unless the 
judgment is reviewed. Kay Raz BAHADUR SINGH 9. 
SaTRANJI SINGH Oudh 38 
- —N ullity— Decree against major believing him 

. to be minor—Decree, if nullity—Setting aside of 
: such .decree-~Limitation—Time when runs— 

Limitation Act (IX of 1908), Art. 95. 

A decree obtained against a person treating him 
as a minor while in reality he was a major on its 
date, is not a nullity, Suit to set aside such a 
decree should be brought within “3 years of the 
decree under Art. 95, Lim. Act. Time runs from 
the date of the decree unless the plaintiff has been 
fraudulently kept out of knowledge of the decree, 
SHEORANI KUARI v. KAMAKsHYA NARAYAN SINGH 

Pat. 535 
adjudication, when amounts to. Seg Civil 
' Procedure Code, 1908, s. 2 (d) 484 
Deed—Consiruction— Deed held not will but settle- 

ment. ° 

Where in a document the executant has stated 
that he has already given his property to his son, 
the document is not a will but a deed of settle- 
ment, Raw Ouanp v. EMPEROR Lah. 343 
—-——— Construction—Nature of document is de- 

termined by its contents and not by its description. 
- Per Wassoodew, J.—The uss of words descriptive 
of the document would not be determinative of the 
intention of the party. It is not the name given to 
a contract, but its contents or the relations con- 
stituted by it, that determine its nature. GURUNATH 
BALWANT DESHPANDE v. SURYAKANT DuUNDERAO 
7 4 Bom. 561 
—————  Construction—Purusa santhathi, meaning of 

—Held on construction that the expression did not 

include illegitimate issues. 

- The true office of all construction is to dis- 
cover the intention of the parties, as expressed 
by the words used. Where those words are not 
sufficiently clear in themselves to fix. the inten. 
tion, the circumstances that surrounded the tran- 
saction, may and ought to be resorted to, to see 
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if what is not apparent in the document in 
itself, is made clear by a knowledge of those 
circumstances. The law by which the parties are 
governed may afford a guidance, as with its ‘aid, 
it may ‘be possible to ascertain what the executant 
was aiming at. But caution ig recessary in its 
use, in order to avoid over emphasizing what is 
after all but one of the several factors to be con- 
sidered. One may even say that by itself, it is not 
of much value, In fact its significance, where it 
is of value, lies in the light it sheds onthe motives 
and objects, the aims and purposes which prompted 
the execution of the document, or the choice of the 
objects ofthe executant’s bounty. A knowledge of 
the law is valuable because it may afford a know- 
ledge of the notions and wishes and through them 
lead to a discovery of the intention of the parties. 
It is, however, wrong to lay too much emphasis on 
the law assuch. It is tothe sentiments generally 
prevalent in the society to which the executant 
belongs, more than to the law that regard should 
be had in’ questions of this kind. Eventhe first 
to last, the quest is to be for the intention behind 
the language, whatever the aids resorted to. 

Per Leach, O. J.—The intention of the signatories 
to the document must be gathered from the docu- 
ment itself read in the light of the surrounding 
circumstances, l 
' By a deed of settlement between the adult mem- 
bers of a joint Hindu family holding an impar- 
tible estate, it was provided that the estate should 
go tothe eldest member of the last holder and that 
the other male descendants of the family should 
bə paid certain allowance by way of maintenance, 
The words used to denote such descendants were 
purusha santhatht. Another provision in the deed 
provided that in the event of any branch becom- 
ing extinct by total absence of purusha santhathi 
either by way of aurasa, or adoption the allowance 
to that branch should ceasa altogether. The ques- 
tion arose as to whether the phrase purusha 
santhathi was wide enough to cover illegitimate 
sons of the members: 

Held, on construction and consideration of sur- 
rounding circumstances that it was not likely that 
the parties to the deed had any intention for mak- 
ing provision for illegitimate descendants:on the 
other hand there was a clear intention to exclude 
them. 

Per Krisnaaswami Ayyangar, J.—The word santha- 
thi would ordinarily denote legitimate progeny only, 
If a sufficient expression of intention to the con- 
trary is: contained in the document, or is capable 
of being otherwise collected from it, the word will 
not by itself exclude the possibility of illegitimate 
issue coming in, as there is nothing in its etymo- 
logical sense against such anextension. In current 
language, however, when a person, be he a Sudra 
or a twice born. uses the word he would rarely in- 
deed intend it to denote illegitimate issues, The 
prima facie meaning of santhatht as of “ children " 
being legitimate children; that meaning isthe one 
to be attached to it in the spoken as well as in the 
written word. Where, however, the word is used as 
a word of limitation, heirs in general would bs in- 
dicated by it, and an illegitimate son where he hap- 
pens*to be an heir will no doubt come in. In other 
words, liw will bring in the illegitimate son as ar 
heir, if a party is found to have left the law to 
regulate the succession, and does not trouble to regu: 
late it himself. MAnARAJAH SaAsiIpor VENKATAGIRI v. 
RaJEswaBRa RAo Mad.123 
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Construction—Sale of zamindari ‘masewa 
' the decrée for costs and mesne profiis—Decree for 
- costs’ and mesne profits, held not transferred. 

M sued to recover possession of certain proper- 
‘ties. For the purpose of prosecution of this suit 
Bhe entéred into a champertous agreement with- N; 
tw whereby it was agreed: that N should bear all 
-éosts cf thé litigaticn and in consideration thereof 
‘BHould receive half the zamindari property. ‘The 
Buit was decreed for part of the zamindari proper- 
ty with costs and mesne profits. A sale-deed was 
then executed which recited that “all the zamin- 
‘dari rights appertaining thereto masewa the decree 
for costs and mesne profits’ have been sold: ` 
-?Hetd, that the’ word masewa meant every thing 
but the decree for costs and mesne profits. Tre 
money decree was not, therefore, transferred by the 
sale-deed. HALDHER Frasap SINGH y. NATHA SINGH 
x Pat. 875 
~~——_-Construction— Surrender—Family arrange- 
' ment—Regisiration, when essential. 

.: Per Bose, J.—In cases of surrender, as indeed in 
every other transaction, one has to look to the sub- 
stance ‘of the transaction and not merely to whatit 
might have “been called by the parties. A surrender 
remains a surrender even though it may have been 
for a consideration and even though it may have 
been called a sale. l i 

- "A family arrangement can ordinarily be effected 
orally, but if reduced to writing and the arrange- 
ment results in a transfer cf title from one side to 
the other, then registration is necessary. KASHI- 
PRASAD y, BEDPRASAD — Nag. 111 

: Consiruction— Two covenants in document 

held dirisible—On failure of one, other held, could 
' be specifically enforced under s8. 28 (b), Specific 
' Relief Act (I of 1877). 

o The first portion of the document provided for a 
right to claim aconveyance in favour of the plaint- 
ifs son .when.he attained the age of 20 years or in 
favour of the plaintiff when she attained forty-five 
years...A proper dccument-which was to be regis- 
tered containing all these terms was agreed to be 
giver. The defendant further covenanted that if 
ahe failed to givea pucca writing, when demanded, 
the only right left in her was to reside in the 
house and that she continued to have no right of 
ownership. When defendant wag called upon to give 
a proper document and get it registered as provided 
‘jn writing, she did not doso: ` 
- Held, on constiuction that thaton failure of de- 
fendant.to give a pucca writing when demanded 
there arose in the plaintiff an immediate right to 
demand a conveyance in her own, favour of the 
propérty as an absolute owner. 
. Held, further that the two covenants were not 
indivisible. Hence on the failure of the first co- 
venant the Second couid be specifically enforced 
under 8. 28 (b), Specific Relief Act. MANILAL MAGAN- 
LAL V. Bal CHANPA Bom, 106 
- Con:truction— Words used in document in 
particular gense— Same ‘meaning tobe given to it 
throughout—Precedents. 
_ Where a word is used in a document inone sense 
the same meaning must be given to it whera jt 
appears elsewhere in the decument unless it is evi- 
dent from the context that a different meaning should 
be put upon it. MAHARAJAN Sante ce VENKATAGIRI 
v. RAJESWARA RAO Mad. 123 
Defence of India Ordinance (V of 1939), 

S. 81 (4)—Nolification prohibiting sale of rice at 

c price exceeding that on certain date plus 20 per 
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Defence of Indla Ordin'ance—coneld. 


cént.—Case under r. 81 (4) how to be prored - for 

conviction, P a 

The dealers were prohibited by Govt. Notifica- 
tion from selling rice at more than 20 per cent. in 
excess of the price prevalent onSeptember 1, 1939: 
The Police obtained a sample of rice from the 
Market Inspector on September 21, which quality 
was selling at Rs, 50: per khandt on September -1, 
and purchased from the accused rice similar to the 
semple at Rs. 70 per khandi: a 

Held, that the conviction could not be sustained 
under r. 8t (4), Defence of India Ordinance unless 
the two qualities of rice were proved to be simi- 
lar, The propér way to prove a case under r. 81 
(41, Defence of India Ordinance Would have been 
for the Police to have purchased rice at a particu- 
lar price from the accused, and then to have prov- 
ed by the evidence of an expert what price pre- 
vailed on September 1, 1939, for that class of rice 
and that such price was more tban 20 per cent 
less than the price charged by thé accused, 
MAHOMEDALI WALIJEE v. EMPEROR Bom. 402 
Dekkhan Agriculturists’ Rellef Act (XVII of 
: 1879), s$. 2,22—Judgment-debtor agriculturise 

at date of decree—Whether agriculturist at date 

of attachment when there is change of status since 


-~ decree. , 
. The object of the rule contained’ in s. 2, 
el. (D, Dekkhan Agri. Relief Act, vis: 


none other, than to lay down that once the status 
of an agriculturist was judicially upheld - and 
found to exist abany time in @ suitor proceed- 
ing, at no future date or stage in the same ‘suit 
or proceeding can the change of status to that- of 
a non-agriculturist be pleaded or contended for, 
even if there was in fact a change. Although ‘the 
question of the status arises upon the appli- 
cation for attachment, that status might 
be established by recourse to cl, 1 or cl. 2 of 8.2 
of the Act, as the case may be. Where the judg- 
ment-debtor was exconcessu at agriculturist at, the 
date of the decree when the lability arose, he 
aven if there was a change of status, is an agri- 
culturist at the date of the attachment. Conse- 
quently upon the above provisions of the Act, as 
they stand, the protection can be extended to the 
judgment-debtor notwithstanding the change -of 
Status since the decree, APPA SAKHARAM MEDKAB v, 
JAGANNATH SAMBHUAPPA GHODKE _ _ Bom. 706 
Divorce Act (IV of 1869), s. 10 ~dlindu marrying 
Christian wife in a Registrar's office—Subsequent 
_ second marriage in Hindu form with Hindu wife: 
` .—Second marriage consummalted—Whether forms 
. ground for divorce on petition of first wife, > : 
Where a Hindu marriesa Christian wife in a 
Registrar's office and subsequently marries another 
Hindu wife ina Hindu form while the first Chris- — 
tian wife is living, though the second marriage does 
not amount to bigamy it amounts toa second mar- 
riage and if that marriage is consummated the consu- 
mation zis-a-vis the first wife amounts to adultery: 
and forms a ground fnr divorce on the petition of tha 
first wife. Mrs, AILEAN ANAND Rao CHITNAVIS v, 
Nr, A. S, Curtyavis Nag' 432.5 B 
Easements Act (V of 1882), S. 60 (b)—License 
granted to build house on certain plot—-Portion of 
. plot left vacant for weing it as sahan darwaza— 
_ Licensee if can sue for possesstonof such portion— 
License, whether revocable under s. 60 (b). a. 
It is only reasonable that a person who builds a 
house ina village should have the use of as much 
yacant land outside his ‘house as ig necessary for, 
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the proper ‘enjoyment of his house, Such vacant 
. land is appurtenant to the house as sahan darwaza., 
Where therefore a licensee who has proceeded to 
build the house, keeping a portion of the land vacant 
in oyder that he mightuseit as his sahan darwaza, 
he’hdg a possessory interest in the land to which the 
licédse relates such as will entitle him to maintain 
@ suit, whether against his licensor or against a 
third party. As against the licensor the license is 


ufhfrevocable under s. 60 (b), Easements Act. AZHAR: 

HUSAIN v. MANSAB All, 835 
| Estoppel, 

. 8EH Burmese Buddhist Law 817 

- See Jurisdiction 836 


— Essentials? - ` J i : 
~ It is unnecessary in order to create an estoppel that 
the person whose acts or declarations induced an- 
other to act must have been under nomistake him- 
self or must have acted with an intention to mislead 
or deceive. Vaman Ravsr KULKARNI y. NAGESH VISHNU 
JOSHI Bom. 656 
-—__—— Lessee held estopped from questioning legality 
of third person's possesaton or his right to build. 
: Held, on facts that the lessee having induced 
the third person to believe that he (third person) 
was in lawful possession of the land and had a 
right to construct a building thereon by his con- 
duct, was estopped from questioning the legality of 
the third person's possession or his right to con- 
struct building and tn remain in possession .of 
it. MADAN GoPAL BAGLA v, P. V. 8. SUNDARAN 
gai a: Rang. 735 
———Sutt for restitution of conjugal rights by 
husband—Wife making statement . that house in 
. which her. husband lived belonged.to his mother—If 
estopped subsequently from setting up her husband. 
- as owner of house. 
. A husband brought a suit against his wife for 
restitution of a conjugal rights., The wife in her. 
written statement stated that her husband’s mother 
had asked him to leave her (mother’s) house : 

-Held, that-the wife was not by these statements 
estopped from setting up her husband as the owner 
of- the house. Nevertheless having made them it was 
a weakness in her case if she did not go into the 
witness box to explain what had caused her to 
change her opinion as to the ownership of the 
house, MytsILI AMMAL V. JANAKI AMMAL Mad 722 
Evidence—Admission— Admission in plaint or. 

wrjiten statement in prior suit is admission in 
. subsequent action though it is capable of rebuttal. 

What a party himself admits to 
reasonably be presumed to be. so, It is equally 
true that the party making the admission may give 
evidence to rebut this presumption and unless and 
until that is satisfactorily done the fact admitted 
must be taken to be established. No doubt this 
rule was enunciated with reference to an admission 
in a deed but the same principle will apply to 
an admission made in a signed pleading. So far 
a9 the Indian Law is concerned, there can be ro 
doubt that under the provisions of the Evi. Act, 
an admission contained in a plaint or written 
statement, or in an affidavit or in a sworn depo- 
sition given by a party in a prior litigation would 
be regarded as an admission in a subsequent 


action though it is capable of rebuttal, SarvaB:.OTLA 
THOTAPALLE CHENDIKAMBA y. KANALA JINDRAKANTI 
VIS WANATHAMAYYA Mad, 325 


. Admission of—Trial by Jury—There was 
held no, admission of evidence complained of. i 
„In a case for damagee for injuries sustained by the; 
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plaintiff due to collision with defendant's car the 
plaintiff led evidenceasto an admission made by one: 
M a passenger in the defendant's car after the: 
collision, as to the defendant's responsibility.. 
Counsel for the plaintiff when this evidence was led 
assumed that he could prove that the defendant wag 
within hearing when the admission was madeiand 
stated that he had two witnesses who could depose’ 
of this fact. The trial Court ruled that its ad- 
missibility was dependent on it being shown to have: 
been made in his hearing. It subsequently appeared’ 
however that this could not be shown. There was no’ 
evidence that M had- authority to make such an 
admission. She herself denied having made it. Thé’ 
only questions’ in the case requiring detailed con- 
sideration by the jury were those asto the eontri- 
butory negligence of the plaintiff and the jury was 
well aware ofthis. Moreover although this evidence 
was heard by the jury it was ruled to be inadmigsible’ 
upon the facts as they emerged. Counsel did not deal 
with this matter in his address or ask that it be dealt’ 
with in tte summing up by the trial Judge. New 
trial was sought on the ground that this evidence was. 
wrongfully admitted : 
Held, that there was no admission of the evidence’ 
complained of, that when it was conditionally taken 
subject to proof of other matters there was a sufficient. 
direction that unless those conditions were fulfilled- 
it was not evidence in the case and that having 
regard to the course of the trialthe trial Judge was 
not wrongand was probably wise in not again 
reminding the jury of matters which Counsel in their 
concluding speecheshad thought it right to ignore, 
In any event nosubstantial wrong or miscarriage of. 
justice could in those circumstances be said to have: 





occurred, HoLForp STEWART v. GEORGE ` ALFRED 

Francis HANCOOK PC 321 

— All evidence recorded—Onus, is imma- 
terial, 


If the evidence has all been recorded it does not 
matter much who was cilled upon to begin but it 
matters a great deal upon whom the burden of 
proof is placed when the Courts come to consider 
who has proved his case. R. M. ŪHCOKALINGAM 
CHETRYAR v. R. N. SuBsAMANIA PILLAI Rang. 715- 
— Appreciation of—Witnesses employees of 

party produsing them—Whether suficient not to 

relyupon them. 

The fact that the witnesses examined by a party 
happen tobe the employees of the party, is not a 
sufficient reason for not relying upon the evidence of 
such witnesses, PEOPLE'S Oo-opgraTive Bank Lop. 
v. Savam NARAIN Pat. 232 
Evidence Act(IX of 1872), s. 14. Sre Oriminal 

` Procedure Code, 1898, s. 108 74 
———— 88. 18 (2,32 (5,—Admission by person. 

in written statement as legal representative of 

defendant in previous suit—iWhether binding on 

him in subsequent suit by him as reversioner, . . 

Where in a prior litigation a person makes an. 
admission in written statement in the character of a: 
legal representative of a defendant asa legatee under. 
his will, the admission is not binding on him’ in a_ 
subsequent suit by him as the reversioner to the. 
estate of deceased, because in the subsequent suit he 
is suing not only on his behalf but on behalf of all 
the raversioners, SARVaBHOTLA THOTAPALLE CHENDT-. 
KAMBA 9. KANALA INDRAKANTI VISWANATHAMAYYA 

Mad, 325: 
s. 26—Confession by accused after his 
arrest that he had agreed to commit theft witk 





another —Admissibility. 
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A confession by the accused that he had 
agreed to commit theft, made toa dafadar after his 
&rrest, is inadmissible under s, 26, Evi. Act. Karu 
KANDU p. EMPEROR Pat. 641 
——— ‘8, 32 (5)—Statement as to relationship 

madein prior litigation, admissibility of. 

Statement as to relationship made by a person 
having special means of knowledge within the 
meaning of cl. (5), s. 32, Evi. Act in prior litiga- 
tion in which question of relationship was not 
in dispute, is a statement made ante litem motam and 


is admissible in subsequent litigation. Sarva- 
RHOTLA THOTAPALLE ORENDIKAMBA p. KANALA INDRA- 
KANTI VISWANATHAMAYYA Mad. 325 





S. 34—Suit for rent—Entries in account- 
books filed by plaintif, if admissible against 
defendant. 

In a suit for rent the entries in the account-books 
filed by'the plaintif can be used against the de- 
fendant and are admissible under s. 34, Evi. Act 
though of course, they cannot by themselves make 
the defendants liable. The Court is not justified 
in not accepting the plaintiff's accuunts œn the 
ground thatthe counterfoils of receipts given to 
the defendants for rent were not produced by the 
plaintif. LAL CHANDRA MooL Sineu v. Tey Bauapur 
SINGH l Oudh 52 
- $, 65 (a) (e)—Secondary evidence of income- 

tax reports, admissibility of. 

Income-tax returns are confidential. It is the 
policy of the law that statements made in these 
returns shall not be brought up in Court against the 
person making them or for that matter against any- 
one else. The Income-tax Officer in whose custody 
the documents are, is subject tothe process of the 
Court. Heéan be summoned toattend the Court 
although he cannot be required to produce these 
documents which are classed as confidential by the 
Income Tax Act. Again, the Income-tax Officer 
cannot be described as a person legally bound to 
produce such documents, Income-tax return cannot 
therefore be proved by secondary evidence either 
under s. 65 (a) or s. 65 (e) of the Evi. Act. MYTHILI 
AMMAL V. JANAKI AMMAL Mad. 722 

8,92—Aszignment stating that considera- 
tion forit wasin cash—Whether it can be shown 
that it was not in cash but in goods. 

Evidence of the manner in which the considera- 
tion was paidis not evidence tending to vary the 
terms of a written contract. Where, therefore, the 
assignment states that the consideration was paid 
in cash, a party can show that the actual consi- 
deration was paid not actually in cash but in 
goods, KisaNn Ram Marwari v. GODAWARI DEBI 

. Pat.423 
s. 92, proviso 1— Relationship contradic- 

tory t9 ihat expressed upon the written document, 

whether permissible. 

« Giving evidence of a relationship between the 

parties which was other than and contradictory to 

the relationsbip expressed upon the written pro- 
missory note is not permissible. ABDUL AZIZ Kuan 

v. Mauna Ps Tint Rang. 384 

S.123—Accidents tf privileged 

document. i o. l 

The accidents register is not a privileged document 





register, 


and can be sent for if necessary. In re ADDAGALLA.: 


* VENKANNA Mad. 816 
—— s8.148—Questions as to character—Duty 
of Magistrate. ' 


Magistrates should confine questions asto character 
asked in cross-examination: to questions which-are 
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relevant to the case, and disallow questions which 
are unnecessary, provocative or merely harass-. 
ing, S., Prunay v. G. S. T. Bereku Tuotwsy SAHIB 


Rang. 705 
——— $.157, See Criminal Procedure Code, 1898, 
s. 107 . 457 


Executlon—Limitation—Attachment in  force— 
Iresh execution application cannot be-time-barred. 
So long as the attachment isin force the decree 

must be considered as under execution and the decree- 

holder is not called upon to make any fresh applica- 

tion to that effect. Where the fresh application has 

been filed during the pendency eof the previous ap- 

plication it is not subject to any limitation of 

time. Hasan MogammaD Kuan 8, PANMALL 

Bhop. 585 

Wrong decision On question f law—Deci- 

ston not challenged in execution—Result of execy- 
tion could not subsequently be treated as nullity. 

A Central Co-operative Bank, obtained an award 
against a Co-operative Society and applied for ex- 
ecution of the award in the Court having jurisdiction . 
to entertain it. The manner in which the holder of 
the award sought the assistance of the Court was 
by sale of a property that did not belong to 
the judgment-debtor society but belonged to 
the individual members of that society. The 
power of the Court to render the décree-holder 
the assistance which he sought, depended upon the 
question whether the property of the individual 
members of the scciety was liable to besold in ex- 
ecution of a decree against the society. That ques- 
tion of law was wrongly decided in favour of the 
decree-holder : i ; 

Held, that though the view of law taken by the 
executing Court was not correct, that wrong decision 
of the executing Court not having been challenged by 
the judgment-debtor in the execution proceeding, he 
could not subsequently treat the result of the execu- 
tion proceedings as a nullity. CENTRAL CO-OPERATIVE 
Bank Ltp, BARH v. Dasrata PANDEY Pat, 739 
Explosives Act (IV of 1884), s. 4—“ Explosive”, 

if includes electric sparklets, 

The definition of “ explosive * in s. 4, Explosives 
Act, is wide enough to include electric sparklets 
since the exemption of “toy fireworks’’ was re- 
moved by the amendment of the rules in 1917. Jn re 
KALAGARLA SANYASIRAJU Mad. 77-9 
Fraud—Benami—FPerson assigning his decree to 

another to avoid its attachment by his creditos—If 

can subsequently ask Court to declare that assign- 
ment was benami. 

A person who has assigned his decree to another 
in order to avoid its attachment by his creditor, 
cannot subsequently ask the Court fora declaration 
that the assignment was benamt. The Court cannot’ 
relieve him from the consequences of -his own’ 
fraud. Kisan Ram Marwartv Gopawari DERI 

Pat. 423 

Government of India Act, 1919 (9 & 10 Geo. 
V., Ch. 101), s. 107~—Orders by subordinate autho- 
Tuy under statutory powers—Statute providing 
machinery for modifying it—High Court, if 
can interfere in revision, > oof 
Obiter.—Under s. 15, Charter Act, or s, 107- 

Govt. of India Act, 1919, the High Court has no 

power in revision to set aside an order, which can 

be modified by- another machinery prescribed by 
statute merely because that order is in the High 

Court's opinion, ill-advised or erroneous. Its gene- 

ral power of superintendence is, always restricted 

to the exercise of that. power in judicial matterg 


Ld 
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to interference in cases of grave dereliction cf duty 
for which nd other remedy is available and which 
would have serious consequences if not remedied, 
K. N, Duratswaur REDDIAR V, SEORETARY OF STATE . 
. Mad. 280 
Government of Indla Act, 1935 (25 & 26 

Geo.V., Ch 42}, s.106. Ses Sea Customs Act, 

1878, ss, 87, 167 556 
——-—— 8,270 -Applicability. ` 

Section 270, Govt. of India Act only applies 
to proceedifiigs “before the relevant date,” i e, 
April 1, 1937. Guapas Raw v. Emperor Lak. 605 
Guardian and ward—Guardian executing pro" 

fote, not signed°by him on behalf of minor as such 

—Whether, guardian intended to leare minor'e 

property al§ne liable, tf can be inferred from cir- 

cumstances. 

Where's pro-note executed by the guardian does 
not on the fae of it purport to have been signed by 
the guardian‘on behalf of ‘the minor as such then on 
consideration of all the surrounding circumstances it 
should be inférred that the intention of the maker 
must have been to exclude the personal liability of 
the guardian and leave the minor’s estate alone 
liable. P.E. R.M. ANNAMALAI Cugrtry Joint Fram, 
PALNI v, SaTYaAVADIVEL MUTHUSWAMI MANIAGARAM 

i Mad. 364 
Mother consenting to purchase by minor's 

uncle of immovable property with minor's money 

— Mother, whether can sue as next friend on behalf 

of minor to avoid effect of purchase, 

Jt is not permissible to allow the minor to be pre- 
judiced by the merefact that his widowed mother 
brings a suit ag his next frisnd to avoid the affect of 
the purchase ofthé immovable property with minor's 
money by his uncle, though she had consented to 
the transaction and had a knowledge of it. Sitsa- 
LINGA CHETTY V, ARDHANARI OXETTY Mad. 170 

—Powers and ltability of guardian —Ezxe- 
cutor for managing property and business directed 
to hand over property to son to be adopted by tes- 
tator’s widow after he attains majority—Ezecutor 
after adoption and during minority of adopted 

.gon ceases to be executor and becomes testamentary 

guardian—His powers of management, nature of 

—Crediter, if can enforce claim directly against 

minor’s estate. 

Where a person, appointed by a testator as an 
executor of his wilt tor the purpose of managing 
his property and carryiog on his business, is direct- 
ed by the testator to handover the property and 
business to a son to be adopted by the testat r’s 
widow according to his ‘directions in the will,soon 
after he attains majority, the position of the exe- 
eutor, after the adoption and during the minority 
of the adopted son, ceases to bè that of executor of 
the will and becomes that of a validly appainted 
testamentary guardian of the adopted son and his 
powers of management are derived not only from 
the will but also from the principlea of Hiadu Law 
recognized in Hunoomanperazud Pandey v. Babooee 
Munraj Koonweree, 6MIASY¥3, Such a guardian can, 
ander Hindu Law, bind ths minor's estate, by a personal 
contract, such as one of incurring asimple debt, if 
it is entered into during the course of and for the 
purpose of carrying on the business of the minor 
ward. It isnot a pre-existing liability alone that 
amables a guardian to enter into a contract binding 
yn behalf of the minor, but all those facts and cir- 
‘tumstanoces of necessity or benefit which ordinarily 
vuistify an alienation under Hindu Law, would sup- 
wort-a contract as well, It is open to the cre. 
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ditor, or tothe persons who stand in his shoes, to 
enforce his claim directly against the family prop- 
erty of the minor and he is not bound to sue the 
guardian in the first instance, more specially so, 
when the latter has been unreservedly discharged 
by the ward himself. For an acquittance by the 
beneficiary without disputing any of the acts of the 
guardian during his management is virtually tant- 
amount to an afirmance of the propriety of those 
acts, and it would be hordly just to permit the 
ward to demur to those acts later. In any case an 
exception is recognized to the rule where the debt 
is incurred in a trade carried on in pursuance of 
directions validly given by a will or other instru- 
ments. Suna ANA RAMANATHAN CHETIIAR ~v. Mana 
Pena FALANIAPPA CHETTIAR Mad, 98 
Guardians and Wards Act (VIII of 1890), s. 7— 

Application for appointment of guardian granted 

ex parte—Ordar, if can be set aside—Want of edu- 

caiion, whether reason for taking girl out of her 
mother's custody. 

A Oourt which has jurisdiction under the Guar- 
dians and Wards Act can remove & guardian ae 
well as appoint him. Therefore, even if the applica- 
tion for the appointment of a guirdian was, in the 
first instance, granted ex parte, the Oourt has 
jurisdiction to set aside the ex parte order. 

Want of education is nd sufficient resson to take 
the girl out of the custody of her mother, Mazar 
ALI Kaan v. KULSUM BEGAM All. 823 
—-— $8.12, 43—Civil Procedure Code (Act V of 

1908), 0. XXXIX, r. 2 (1), 8. 141—Contempt of 

Court—Prohibitory order of District Judge 

against marriage of minor giri without permission 

of District Judge—District Judge incumbent, made 
guardtan—Minor kept under custody of father 
with admonition that he was not to perform mar- 
riage—Marriage performed with person having 
knowledge of the order—Court moved by reform 
society—Disirict Judge if can deal with disobe- 
dience suo motu—Proper procedure-—~Matter should 
be reported to Higi Court as contempt of Court. 

The father having obstinately declined to be ap- 
pointed as guardian, the Oourt declared that the 
minor was the ward of the District Judge incum- 
bent. The minor was left in the custody of her 
father with a clear admonition that he was not 
to perform her marriage without the District 
Judge’s permission, The father, however, married 
the girl with a person who had done so with full: 
knowledge of the prohibitory order passed againat 
the father. The point for consideration was whe- 
ther the District Judge himself could not lawfully 
deal with the case as one of a wilful disobedience 
to his own injunction: 

Held, that there was no disobedience on the part 
of the legal guardian ; s. 48, GQuardiaos and Wards , 
Act could not, therefore, come into play. Nor, on 
the other hand, could O, XXXIX, r. 2 (3), Civil P, 
U., ba made applicable even by resorting tos. lil, 
Oivil P. O, unless any party to the proceeding had 
invoked the disciplinary jurisdiction of the District 
Judge. lt was true that in the present case the 
District Judga acted on the application made by 
the Mandal association) but the Mandal was nei- 
ther a party to the proceedings nor a party ag- 
grieved by the breach of the prohibitory order. 
except in a broad if not aloose sense. It was open 
to the Court to pass a prohibitory order suo motu 
under either of sa. 12 or 43 of thea Guardians and 
Wards Act uolike O. XXXIX, r. 2, Oivil P. O. 
If so, it must. be equally open to the Court to deal 
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«with disobedience to such order suo motu. But in 
the special circumstances of this case it was in- 
advisable to remit the case back to the District 
Judge as it would put him in the unenviable posi- 
tion of an aggrieved party being culled upon to 
-try his own case, especially when the issue had no 
‘bearing on the minor's interests. Both the parties 
against whom report had been made to the High 
Court were, therefore, liable to be dealt with for 
defiance of the authority of the Oourt, which is an 
offence. i 

Held, further both these persons not only caused 
irreparable injury to the girl but also flagrantly 
disregarded the order of the Court. The breach of 
order committed by them was not merely technical 
but constituted a deliberate defiance of the Court, 
As to the punishment, therefore, it should be no 
other than imprisonment. The defiance of the 
authority of the Oourt, if not severely dealt with, 
is calculated to nullify the law which empowers it 
to take timely and proper measures for the welfare 
and protection of minors. 

The terms of O. XXXIX, r..2, do not contem- 
plate punishment of one who, not being a party 
bound by an injunction, incites or aids in the com- 
mission of a breach to it, District JUDGE, OXINDWARA 
v. BAsSORI LAL Nag. 813 

S. 27—Guardian’s power to purchase im- 
movable property for his ward. 
_ A guardian although he occupies a position which 
is fiduciary in character cannot be held to be 
debarred from acquiring immovable property on 
behalf of his ward. The only standard by which he 
has to be judged isthatof a prudent man who is 
acting carefully with his own money. SITHALINGA 
CHRTIY v., ARDHANARL OSEITY Mad. 170 
" 8.43. SE: Guardians and Wards Act, 1890, 
- B12 : : 813 
Hindu Law—Adoptlon—Power of widaw—Antho- 
rity—Construction—Condition attached—Adoption 
not complying with conditton— Validity. 

The power to adopt. given fo a wife must be 
strictly pursued. It may be open to a Oourt to 
infer a general intention to adopt and - construe 
that general intention rather liberally where there 
are no special instructions given by the husband 
or, possibly in cases where such instructions were 
carried out and an adoption made in accordance 
therewith but the adopted boy died and another 
adoption was made. Where, however, there are 
special instructions given by the husband, they 
must be the paramount consideration in testing the 
validity of the adoption. 

Where the instruction of the testator was not to 
adopt any boy of the widow's ‘choice but that the 
widow should adopt a boy possessing certain quali- 
fications, namely that he should belong to his 


“family or failing which he ought to belong to the 


same gotra as himself. The condition attached to 
such power must be strictly construed or else the 
adoption would be invalid. Court ought not to add 
words where the intention of the testator is clearly 
expressed. SUNDARASLIVUDUY ADINARAYANA Mad. 303 
Allenation—Father—Mortgage by jather as 
~ sole owner—Son born subsequently cannot ¢hulienge 
- alienation, 

- Ason born after the execution of a mortgage by his 
father asthe sole owner is not entitled to challenge 
the validity of that mortgage. When the son is 
born subsequent tothe mortgage, the property of the 
father is not the game property as it was before the 
mortgage, but it, is tltat property less the interest 


~ 
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which has been transferred by.the mortgage: ‘There. 
fore, it is not correct to say that the* father’s pro- 
perty isin tact atthe birth of the son, DAULATA KUER 
v Ram Das Ral All..J12 
—___—-Alienation— Manager — Joint family of 
minor and his uncle—Uncle executing perpetual 
lease —Suit by minor on attaining majority for pos- 
session without prayer for cancellation of lease 
—Competency. ns 
The plaintiff and his uncle,’ were members of a 
joint Hindu family. The uncle ofthe plaintiff, ex- 
ecuted a perpetual lease. The plaintiff was at that 
time a minor, After attaining majority the plaintiff 
institutedthe suit for possessfon of the proptrty 
alleging thatthe lease had been executed without any 
legal necessity by his uncle and titat it was void, 
ineffectual and inoperative as against him without 
also praying for cancellation or avoidance of the 


ease : 

Heid, that although the transaction was capable of 
ratification by the minor as regards his interest in 
the property, and was not void ab initia since his 
uncle had the power of alienation, subject to res» 
trictions, the plaintiff, who was not claiming through 
the alienor, was entitled to sue for possession without 
adding a prayer for cancellation. In other words; he 
wasentitled to treat the alienation as’ a nullity, 


leaving it tothe transferee to establish legal neces- 


sity. LALLU SINGH V. JAMNA Prasad All, 372 
——— Manager —Morigage by—Partttion 
between him and other member—Mortgage debt 
allotted to share of latter—Debt becomes antece- 
dent debt of latter. si , e 
Where the Manager of a joint. Hindu family con- 
sisting of himself and other membeY ‘executes a mort- 
gage and the mortgage deed ‘is~ allotted in the 
partition, to the share of the latter, the debt’ becomes 
the antecedent debt of the latter, DauLata KUER v: 
Ram Das Rar tes All. -712. 
— Widow—Suit : by reversioner’ for 
. declaration that alienation by widow is not binding 
on estate—Onus ison him to prove that he isre. 
versvoner. : 

When a suit is brought by a person alleging to 
be the next reversioner either’ for a declaration 
that acertain alienation is - not binding on the 
estate or for recovery of poss2ssion consequent on 
such declaration on the widow's death, the onus of 
proving that he is the next rev@rsioner is on the 
plaintiff. He is also bound to satisfy the Ocurt 
that to the best of his knowledge there are no 
nearer heirs. He cannot be expacted todo anything 
more, SARVABAOTLA TcOTAPALLE OHENDIKAMBA v 
KANALA INDBAKANTI VISWANATHAMAYYA Mad. 325 
impartible estate—Ancesiral impartible 

estate, if can be alienated by holder. 

A holder of au impartible estate his power to 
alienate the estate, though ancestral, by giftor will, 
unless the power of alienation is exslujed by special 
custom or by the natureof the tenure, S Iram PARTAP 
SINGH v, BAISNI Mabdo KUNWAR All. 757 
—— Movable property or ws income, 

whether can form accretyon to impartible ancestrat 

property. : . 

- Movable property cınnot form an accretion toan 
ancestral impartible estate. The income even of 
such an estate isnot an accretion to ths3estate, .The 
income when received isthe absolute property of the 
owner of the impartible estate. it dogs not attack 
to the-estate as dves the income of an ordinary 
ancestral-estate attach to that estate. Buras PARTA? 
Sina v. BalsNI MADHO KUNWAR All.:757 
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Impartible estate—Owner of impartible 
estate? if can amalgamate self-acquired estate with 
impartible estate, 

It isopen to the owner of an impartible estate to 
-afaalgamate his acquisitions of immovable pro- 

perties with his impartible estate, and the question 
as to whether or not there was an amalgamation 
would depend on the evidence produced in each case, 
~The income of the impartible estate when received 
is the absolute property of the owner of the imparti- 
ble estate, It does not attach to the estate as does 
the income of an ordinary ancestral estate attach to 
that estate, It ig, however, open to the holder of the 
ipppartible estate. to amalgamate the self-acquired 
estate with his impartible estate. Theintentionto do 
80 may be ejther express or implied, Where all that 
the party has been able to establish is that there was 
one set of accounts in which the income used to be 
noted and one set of the estate servants used to make 
collectione of the income, no inference on the ques- 
tion of amalgamation can be drawn from this. 

Sutam PARTAP Sines v. Barsnt Mapso Kunwar 
All. 757 

— Son governed by Mitakshara Law 

succeeding to ancestral impartible estate under 

deed executed by his father—If takes absolute 

estate, , 

The son of a Hindu governed by the Mitakshara 
Law who succeeds to an ancestral impartible estate 
under a deed executed by his father takes an absolute 
estate in the property which in hishand becomes 
his self-acquired property with the result that on 
his death the property passes as self-acquired property 
into the hands of his heir under the ordinary Hindu 
Law regardless of the rule of lineal primogeniture. 
SHIAM PARTAP SINGH v. Baisnr MapHo KUNWAR 











All, 757 
—_—_— — Succession to ancestral estate. 
Where theimpartible estate is ancestral, the 


successor to the estate is designated by survivorship 
and the estate passes by survivorship from one 
line to another according to primogeniture, and 
devolves,not on the member’ nearest in blood, but 
on the eldest member of the senior branch of the 


family. Suram PARTAP SINGE v. BAISNI MADO KUNWAR 


All, 757 
Jolnt family — Father -— Insolvency of — 
Father's right in disposing of son's share, when 
comes toend—On father's insolvency Official Receiver 
Hhether can exercise right of disposing son's share 
after same has been attached by son's creditors. 
The father’s power of disposal ofson’s share in 
joint property and the sons’ rights inthe property 
continue to subsist simultaneously as long as they 
remain joint and their (2. e. the sons’) shares in the 
property remain free to be dealt with. If the joint 
family comes to an end or thesons’ shares in the pro- 
perty are alienated by them or attached by their 
creditors, the father’s power of disposal would cease 
toexist. The power of disposal possessed by a 
father is co-extensive with that of his sonand can be 
exercised only up tillsuch time as it could have been 
exercised by the sons themselves. The Official 
Receiver cannot be said to possess any more power 
- than the father had. He stands in the shoes of the 
father and can only exercise the power which the 
father possesses. if the father’s power of disposal 
would come to anend on alienation by the sons or 
attachment of their shares, the Official Receiver's 
power also must be held to come to an end. It 
would therefore follow that if thefather or the Official 
‘Receiver has: not exercised this power before the 
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son's ehare in the property had been attached or 
alienated, it could not be exercised after their shares 
have been attached or alienated. LAKKARAJHULA 
SUNDARAMMA v. DASIKA VENKATACHALAMIAH Mad. 335 
Malntenance—lIliegitimate sons—Imparti- 

ble estate—Right of illegitimate sons to main- 
tenance in Sudra joint family—Amount of main- 
tenance, measure of—When can claim maintenance 

—Custom. 

Illegitimate sons of a member ofa joint Hindu 
family of a Sudra caste, in the absence of a custom}to 
the contrary, are entitled to maintenance out of 
the family estate, even if the estate is impartible. 
Where the Hindu Law givesa right to mainten- 
ance, the right can only be affected by custom, 
Impartibility arises out of custom but a custom 
of impartibility cannot be regarded ag in itself desg- 
troying the right of the juniormembers of the family 
to maintenance out of the family estate while it 
remains in the family. To deprive junior members 
of a joint Hindu family whether partible or impar- 
tible of the right to maintenance there must, be a 
custom to that effect. Of course if the estate Jaw- 
fully passes into the hands of strangers the right 
to maintenance out of the estate will necessarily 
cease. The fact that the father of the claimants 
(illegitimate sons) has left a large estate makes ne 
difference to their claim for maintenance, If a 
person is entitled in law to be maintained out of 
an ancestral estate the possession of private proper- 
ty cannot destroy his right. The fact that he has 
private means may have bearing on the amount to 
be paid out of the estate, especially if the estate 
is a poor one. 

While deciding what allowance should be granted 
to an illegitimate son ofa Sudra by way of main- 
tenance, the amount must be fixed with regard to 
the position of the family. An illegitimate son will 
not in the ordinary course occupy so prominent a 
position as a legitimate son and the rule that an 
illegitimate son ofa Sudra is only entitled to half 
of what a legitimate son is entitled to in his father’s 
estate may be taken as a guide in fixing the amount 
of his allowance for maintenance. It is not a 
matter of granting a compassionate allowance. 

He is entitled to an allowance for maintenance 
from the date of his father’s death if that date ig 
within the period of limitation and the fact that he 
was ignorant of his rights—is not sufficient reason 
for depriving him of what has accrued, unless it 
is shown that the defendant had bsen misled into 
the belief that the claim for maintenance had been 
abandoned and had in consequence not get aside 
any portion of his annual income to meet the claim, 

Per Krishnaswami Ayyangar, J.—If the right to 
Maintenance is bassd on the law, no proof except 
of course of the necessary relationship, need be 
given. It is only where the law does not confer 
the right, a special custom recognizing the right has 
to be established by the production of the kind of 
proof, required to establish a custom at variance 
with the law. 

In the case of an impartible estate belongiag 
to a joint Hindu family there is no warrant for 
holding that a junior member, though he may be 
neither a brother nor a son, is to be regarded 
as disentitled to maintenance out of the imparti-. 
ble estate when it is held by a family of whieh 
he is & member. If the estate doas not belong 
to a joint family but is the separate or self. 
acquired property of the holder, the rule is of 
course different. In such a case, any junior Me- 
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ber irrespective of the degree of relationship 
must, if he can, make outhis rightonly by proof 
of a custom. It may bethatif he is a brother or a 
son, & custom in his favour will bə presumed, In- 
deed, where the law itself favoure the claim there 
is no necessity for relying upon a custom, which if 
it did exist would coincide with it, MAHARAJA SAHIB 
OF VENKATAGIRI v. RayESwaRA Rao Mad 123 
—_——— Manager— Whether can allot to individual 
membera sufficient portion of family property to 
enable them to maintain themselres out of its 
ancome—Income derived from such property, if of 
that member or divisible amongst others as joint 
family property. 

It is perfectly within the competence of the 
manager of a Hindu family to allot to individual 
members a sufficient portion of the family property 
having regard to its status and circumstances in 
order to enable them to maintain themselves out of 
its income, So long asthe provision is fair and 
reasonable and the manager acts in good faith 
without making the occasion a pretext for favour- 
itism or injustice the arrangement would be upheld 
by the Court as within the powers of the managing 
member, For, every member of the family while it 
remains joint hag aright to be maintained out of 
the common assete. When the manager proceeds 
bona fide to satisfy such a claim which is plainly 
the inherent right of every member, he is merely 
discharging a duty incumbent upon him under the 
law. In fact, the propriety of his act in this be- 
half cannot be questioned. For, when the manager 
acts in such circumstances, it must be regarded as 
the act of the entire family not capable of being 
impeached atthe instance of a single dissentient 
member. His consent willbe presumed for every 
dealing with the family estate by the manager dic- 
tated by the necessities of the family or of the in- 
dividuals composing it. 

If a member ofthe family has been entrusted 
with a block of joint family property for the pur- 
pose of mere management on behalf of the family 
and not for exclusive enjoyment or if he, against 
the will of the manager takes and retains posses- 
sion of it and derives income out of it, it may 
well be that that income will partake of the joint 
family character. But where the joint family 
acting through the manager has made an allotment 
of property to the member concerned in order that 
he may maintain himself out of it without having 
to bring its yield into the family granary for com- 
mon consumption, it is impossible to argue that 
the family could have intended to make the member 
accountable for the income ofthe property so al- 
lotted. The idea, undoubtedly when an ` arrange- 
ment of this kind is made, is that while the corpus 
of the property should continue to remain joint the 
income should exclusively belong to and be at the 
disposal of the member concerned. Years after the 
allotment and years after the acquisition it is scar- 
cely just or equitable that the acquirer should be 
` forced to share the product of his thrift and indus- 
try with, it may be, an indolent or ease-loving 
co-parcener, Ramayya GouNDAN v. KOLANDA GouNDAN 

Mad. 259 
————— Mlnor—Simple debt by guardian for minor's 
necessity—Liabiluy of minor's estate—Personal 
liabiltty—Necessity for loan and interest charged 

` tf should be prored— Proof of application of money 


—Creditor advancing after inquiry—If should -- 


prove necessity and benefit. 
In case of debts borrowed by qualified owners, 
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there is no distinction between the tsst to be applied 
whether the money is obtained by pledgd@orsale of ° 
property or by way of simple loan. Consequently a 
Natural guardian can contract simple debt without 
charging the estate, for necessary purposes of “the 
minor or for his benefit orhis estate and ° such 
liability is binding on the minor’s estate.’ 

The liability does not arise on the instrument, but 
on the debt evidenced by it, and is enforced against 
the estate, not on account of fiction that the contract 
of the guardian is the contract of the minor, buton 
account of the substantive principle of the personal 
law ofthe minor which creates*the liability, The 
liability of the estate though persenal, in the English 
Law sense of the word, is not personal in the sense 
that the person of the minor even aftey majority can 
be arrested in execution, A personal liability arising 
out of the contract of the guardian isa liability -of 
the minor’s estate only, l 

In such a case where the loan has been advanced 
for the minor's necessity to his guardian the credi- 
tor has to make out a necessity not merely for the 
loan advanced, but also for the rate of interest 
charged. 

In such cases the purposes for which a loan is 
wanted are often future, as regards the actual ap- 
plication, anda lender can rarely have,, unless he 
enters on the management, the means of controlling 
and directing the actual application. 

Proof of actual application will be necessary only 
if the transaction is to be tested from the point of 
view of necessaries under the Oontract Act and not 
ifit is to be decided on the rule of Hindu Law. 

Hence even in the absence of a proved necessity or 
benefit, an honest creditor who has advanced money 
for the benefit of minor's estate, can still recover the 
debt from the estate if he can show that in advancing 
the money he acted in bona fide belief -after due 
inquiry that the guardian was acting for such a pur- 
pose in incurring the debt, ANNAMALAI OBETTY v, 
SATYAVADIVEL MUTHUSWAMI MANIAGARAN Mad. 364 
— Partition — Agreement to refer partition 

dispute to arbitration, held, not unambiguous ex- 

presston of intention to separate so as to effect 
severence. 

Where an agreement to refer a dispute to arbitra- 
tion only statesthat disputes had arisen between the 
parties aboutthe partition of family property and 
dissolution of the joint business andan arbitrator is 
appointed to settle the dispute but he is not definttely 
required to effect a partition, the. agreement is 
not such a clear and unambiguous expression of in- 
tention toseparate as could effect a severance of the 
joint status, Panna Larv. Ram RicsupaL Lah. 770 

: —— Sutt by father for partition against 
his brothers—Whether effects separation of son's 
anterest—Minor son, if can claim separation in 

such suit. i 

Under Hindu Law of Mitakshara in a suit for 
partition between brothers, of an ancestral estate, 
there isno presumption of separation between one 
member of the family and his descendants at separa- 
tion. Therefore, the father’s suit for partition 
against brothers does not operate to separate from 
the father’s interest the sons’ interest, which re- 
mains joint and a portion of the ancestral estate 
obtained by the father at partition. It would not 
be for the minors’ benefit to separate from his 
father, and this claim cannot bə raised in this 
suit onhis behalf. Where the father is not wasting 
the property or setting up an exclusive title him- 
self, or otherwise denying.the minor's rights or 
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declining to provide for the minor’s maintenance, 
The usualrule is that the family estate is better 
managed in anion than when split upand distri- 
buted among co-parceners, and this is especially 
trug in the case of a minor who cannot manage or 
supervise the management of his own share. K. A. N. 
Konar vp, K. A. M. Konar Rang. 169 


- Religious endowment—Power to alter 
«line of succession to managership of temple given 
to two persons by name and not in their capacity as 
manager —One of them dying—The other ene alone, 
‘af can exercise that power. 

There is a distirtetion between a bare power and 
power attached oy annexed to a trust or office. 
In the former case the power can be exercised 
by thee donees of the power conjointly or not at 
all, whereas in the latter case the power can be 
exercised by the survivor. Thelawis that if power 
is given to two persons by name the power can be 
exercised by both or not at all. But if power is 
givento two personsnot by name but as office- 
holders, the power can be exercised even by the 
survivor ofthe two. In caseswhere power is given to 
two persons by name coupled with the description of 
their office then, in order to decide whether the 
power can be exercised by the survivor, the Court 
has to gather the intention from the berms of the 
deed whether the power was given to them as 
persone designaiæ or as holders of the offics and the 
rule set forth above has then to be applied. Where 
therefore the power given by the deed of endowment 
to two persons to alter the line of succession to the 
ofice of mutwallz prescribed by the deed, is given to 
them by name, it ig not in their capacity as mutwalli 
Or Manager, and one of them alone after the death of 
the other is not competent to alter the line of succes- 
sion to the office of mutwallt or manager, CHEoTEY 
Lat v. QOPALJI All. 471 
—__—_—— —— Suit by person to establish right as 

shebait— Deity's title not challenged by any party 
_—Deity, af necessary party. 

The deity is nob a necessary party to the suit 
brought by a person to establish his right to certain 
property as shebait wherein the only point in con- 
troversy is whether the plaintiff is shebaze or not and 
the deity’s title ia not disputed by either side. Harr 
PADA MUKHERJEE v. BLOKESHI DEVI Cal. 249 

Reversioner—Sute by remote reversioner to 
set astde alienation, when maintainable, 

Ae remote revefsioner can be allowed to bring 
suit for the benefit of the reversion, for setting 
aside the alienation only on the footing that there 
was collusion between the nearest reversioner and the 
alienor or that the nearest reversioners had preclud- 
ed themselves from interfering, KertsHNa MUDALIAR 
v. MABIMUTAU MUDALIAR Mad. 495 








es Sutt for declaration thit alienation 

. by limited owner was invalid—If can be brought 
by nearest presumptive heir taking limited estate, 
Asa general rule, a suit for a declaration that an 

alienation by a limited owner was invalid, must be 


‘brought by the presumptive reversionary heir—that 
' js to say, by the person who would succeed if the 


widow were to die at that moment. The words 
‘reversionary heir’ do nob mean only ‘reversionary 
heir to the full proprietary interest’, but include the 
female heir who would succeed immediately if the 
widow were to die at that moment. Therefore the 
general rule that the suit must be brought by the 
nearest presumptive heir, applies even where the 
nearest presumptive heir takes not a full proprietary 
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interest but a limited estate., Marteu MAL v, MEHRI 
KUNWAR All. 600 
Succession—Limited estate—Wife, under 
husband's will becoming full owner—Her daughter 
on her death takes limited estate—Daughter's heirs. 

Where under a will of the husband his wife 
becomes full owner of his property, the daughter on 
the death of her mother takes the estate as her 
stridhan heir. She becomes a limited owner. The 
daughter being a limited owner with only a life 
estatein the property to which she succeeded on her 
mother’s death her heir is her daughter and not her 
sons. Marrey MAL v. MERI KUNWAR All. 600 
—— Sapinda relationship, if exista 

between illegitimate son of Sudra and his putatire 

father. 

Obiter per Patanjali Sastri, J.--The texts of 
Hindu Law laying down the rules as to inheritance 
undoubtedly refer only to relationships based upon 
marriage and legitimate descent and the recognition 
of the right of inheritance of ths illegitimate son 
of a Sudra to hig putative father is based upon 
special texts relating to that class of sons and do 
not necessarily imply the existenca of sapinda re- 
lationship between them. Krisuna Mupatiar v. 
MARIMUTEU MUDALIAR Mad. 495 
— Sons of prostitute-—Their paternity 

unknown—Whether sagotra sapindas of each other 

—Son of one of them whether nearest reversioner 

of others’ great grandson in preference to latters’ 

paternal aunt’s son, 

A person cannot be regarded as a sagotra 
sapinda unless he can trace his descent in an un- 
broken male line from a common male ancestor. In 
the case of fhe sons of a prostitute where the father 
is unkuown it is not pogsible to trace the descent 
from the male ancestor. They must, therefore, be 
regarded as cognates of each other and not sagotra 
sapindas. Hence the son of one of the two brotherg 
born of an unmarried prostitute cannot claim to be 
the nearest presumptive reversioner of the other's 
great grandson in preference to the lattar’s pater- 
nal aunt's sons who are atma bandhus according to 
Mitakshara. There is no warrant for the applica- 
tion of the analogy of gotraja sapindaship to a case 
of this kind as the text of yagnavalkya declares 
that in the absence of gotrajas the next class of 
persons to take the heritage shall be bandhus of the 
propositus. Krishna MUDALIAR v. MARIMUTHU 
MUDALIAR , dad. 495 
—-—~-Trade—Joint family businsss, incidents of 

— Partnership arising out of contract between 
representatives of different families—One partner 
having sons forming two dtvided groups —On his 
death one group continuing partnership—Liabtility 
of other group for business liabilities incurred 
during its continuance. 

A partnership arising by contract between the 
representatives of three different families is not 
governed by those legal incidents which are peculiar 
to a joint family business in Hindu Law but is regu- 
lated by the ordinary law. The principle of Hindu 
Law which prevents a dissolution of a pure joint 
family business by the death of a member, is inappli- 
cable to a partnership of this kind, 

One of the partners in a firm had sons from his 
firgsand second wives. Sonsof the former who 
were Major formed a group, sonsof the second wife - 
who were all minors formed another group. The 
group consisting of the sons of the first wife was 
separate and divided in interest from the other 
group. When the father died the first -group 
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consisting of the sons of the first wife, continued 
the partnership with strangers: 

Held, that on the death of the father the 
partnership had dissolved and the first group being 
divided brothersfrom second group was not capable 
of representing their minor gtep-brothers and 
hence could not bind the other group by fresh 
contract of partnership as to involve the members 
of the other group in the business liabilities 
incurred during its continuance. A, N. CRocKALINGAM 
OBETTIAR v. K. M.S. CHINNAYYA Servar Mad. 241 


—WIidow—Osompromise—Reversioner accepting 
gift from widow of properties obtained by her 
under compromise with others or purchase by him 
of that property prevents him from impeaching 
transaction —Strangers cannot take advantage of 
them--Against them reversioner is not estopped 
from questioning absolute rights of widow in 
properites retained by her under compromise, 

The acceptance by the reversioner of a gift from 
the widow of the properties she got under com- 
promise entered into by her with others or the 
purchase by him of that properly prevents the re- 
versioner from impeaching those transactions’ them- 
selves, as against the parties or privies and in re- 
spect of the properties comprised therein. But no 
higher efficacy than that can be attributed to them. 
The strangers cannot take advantage of them, if 
they have neither acted on them nor have in any 
way been prejudiced by them and the reversioner 
is not as against them estopped from questioning the 
absolute rights of the widow in the estate retained 
by her under the compromise, S. Appaswamz PILLAT 
v., THAYAMMAL Mad. 215 
—— - Compromise — Reversioner not 

claiming through father—Whether bound by invalid 

compromise effected by father and to which he 
was not party. 

Where the reversioner does not claim through 
his father but in his own independent right, he is 
not bound by an invalid compromise to which he 
was not himself a party and from which he did not 
directly derive any benefit. One reversioner does 
not trace his title through another even if they are 
related to each other as son and father, 8S. 4ppa- 
SWAMI PILLAI v. THAYAMMAL Mad. 215 


Compromise—Suit between presump- 
tive reverstoner or stranger and widow claiming 
as heir of husband—They cannot enter into arrange- 
ment which enlarges limited estate of widow into 
one of absolute character. 

In a suit in which the presumptive reversioner or 
for the matter of that even a stranger is ranged on one 
side and a widow or widows claiming as heir or heirs 
of the husband on the other, it is not. permissible for 
either or both of the parties to enter into an Ar- 
rangement calculated to enlarge the limited estate 
of the widow into one of an absolute character. 
The presumption in a transaction of this kind is 
that the estate taken is merely the limited interest 
of a widow, though special circumstances may out- 
weigh it. B. Appaswami PILLAI v. TBAYAMMAL 

: Mad, 215 

Compromitse—W idow merel y claiming 
widow's estate—Compromise cannot be looked as 
acknowledgment of antecedent title in her.’ 

- Where the widows merely claimed a Widow's es- 
tate in the properties which they asserted Were the 
separate and self-acquired properties of the hus- 
band if is consequently inadmissible to view the 
compremise as an acknowledgment {of an antece- 
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dent title in them. S, Appaswamz PILLAI v, THAYAMMAL — 
Mad,215 


Widow—Surrender — Compromise — Com- 
promise for benefit of estate—Reversioner, if boued 
—Pamily arrangement in disregard to, rights of 
reverstoner, validity. 

A compromise made bona fide for the benefit of 
the estate and not for the personal advantage of the 
limited owner will bind the reversioner quite as 
much as a decree on contest. Bona fides in this 
connection has reference to state of mind of the 
parties not in relation to their personal claim in 
the dispute, but in relation to the estate, that is, 
to the rights of the prospective reWersioner to whofn 
it is to descend unimpeded and undimipished 
except to the extent to which the ‘intermediate . 
holder is permitted to deal with it by law. A. 
compromise may, in some cages, also, amount to a 
family arrangement, and from that poing of view, 
justified if it is prudent and reasonable, and bona 
fide effected to secure family peace. But an ar- 
rangement made in violation of the law, and in 
Conscious disregard of the right of the reversioner 
will not be upheld even though it is made to assume 
the cloak of a family arrangement. It is not the 
form but the substance that the Court will consi- 
der in judging of its validity. S. AppAsw&m1 PILLAI 
v. THAYAMMAL Mad, 215 


Surrender—Essentials— Compromise, 
conveying absolute interest to widows—I fean be 
justified on principle of surrender. 
The Hindn Law does not permit a widow or any 

other limited owner, to convert her limited estate 
into an absolute one. A surrender by the widow 
genuinely intended and validly effected in favour of 
the next revergioner is no doubt recognized as valid 
in spite of the reservation of a reasonable portion 
of the estate for her maintenance, The particular 
mode by which buch a surrenderis to be effected 
may differ, but it must in substance amount to an 
effacement of her estate. A compromise is no doubt ` 
one of the modes recognized, if in other respects it 
satisfies the conditions of a valid surrender. A- 
compromise cannot be justified by an appealto the 
doctrine of surrender if it conveys an absolute in- 

terest to the widows in the properties allowed to 

be retained by them. S. APpPsswAMI PILLAI v. 
THAYAMMAL a Mad, 215 


Hindu Law of Inheritance (Amendment) Act 
(di of 1929), $. 2—‘Sister’, ins. 2, if includes 
half-sister. 

The Mitakshara Law of succession was altered 
to a certain extent by Hindu Law of Inheritance 
(Amendment) Act. That being so, the Act must be 
strictly construed and words must not be read into 
it which are not there. While passing the Act, the 
Legislature must be presumed to have been aware 
of the well-recognized distinction existing under the 
Hindu Law between asister and a half-sister, and if 
it was their intention to include half-sister algo 
within the new class of heirs, she would have been 
specifically mentioned ins, 2. The Act proceeded on 
the principle of affinity and the Legislature might 
have advisedly left her out of consideration. The 
position of a half sister being distinct from that of the 
sister even under those Schools of Hindu Law which 
recognise them as heirs, there is no justification for 
reading the word ‘sister’ ins.2ofthe Act asinclud- 
ing a half-sister, DAULAT KUAR v. BISHUNDEO SINGH 

Pat. 3883 


Vol. 189] 


Husband and wife, 


Ses Burmess Buddhist Law 817 
Sre Transfer of Property Act, 1882, s. 51 576 

° 
identification. See Criminal trial 672 


Income Tax Act (X! of 1922), s, 2 (14)—Partner- 
ship between brothers A and B—A making gift of 
his interest in favour of B absolutely— Partnership 
deed drawn between B in his individual capacity 
on one hand and B as karta of joint Hindu family 
of himself and his sons on the other-—Registration 
under s. 2 (14) sought—There was held no partner- 
ship inlaw which could be registered, 

A and B who were brothers, were partneraof a 
registered firm, A “subsequently made a gift of his 
interest in favour eof B absolutely. The gift deed 
recited that the property would go to B and his sons 
generation aftey generation. A deed of partaership 
was then drawn up bstween B, in his individual 
capacity of the one part and the joiat Hindu family 
consisting of himself and his two sons of which he 
was the karim of the other part. An application for 
registration of the partnership under s,2(14) was 
made but was rejected : 

Held, thatthe donee was B in his absolute capacity 
and not thejoint Hindu family of Band his two 
sons, The partnership could be only treated to be in 
eect between the member of the joint Hindu family 
and the karta as the other contracting party which 
inthis case was the same person. The result 
inevitably followed thatthera was no partnership in 
law which could be registered by the Income-tax 
Officer. Loxgenata Prasap DHANDHANIA v. COMMIS- 
SIONER OF INCoME-Tax, BIHAR & ORISSA Pat. 262 

S.5. Dee Income Tax Act, 1922, s.64 844 

———S. 5 (2), as amended by Act of 1939 
—Income-tax— Oficer of area in which assessee's 
place of business wag situate existing at time of 
and priorto April 1,1939-~Asseasee, if can be 
assessed by Income-tax Officer, Central, 

Where an Income-tax Officer of the area in which 
the assessee’s place of business is sifuate exists and 
existed before April 1, 1939, the officer appointed by 
the Commissioner to dispose of the cases transferred to 
him unders.5(2)of the Amended Act of 1939 and 
described as Income-tax Officer, Central, has no 
jurisdiction to assess the assesees. DayaLpas Kusur- 
RAM Vv, COMMISSIONER OF JNCOME-TAX Bom. 844 
——— 8. 5 (2),as amended by Act, 1939— 

Right to transfer cases under s. 512). 

The right to trangfer cases or classes of cases under 
8.5, Pncome Tax Act, covers pending assessments 
but does not cover a case in which an assessment has 
been completed. Dayatpas KUJHIRAM V. CoMMISSIONER 
or INcOME-Tax Bom. 844 
—88. 23 (4), 30, Proviso, 31, 66 (2),(3)— 
Assessment made under a. 22(4)—~Appeal against, 

dismissed on ground that it did not lie—S, 66 (2) 

and (3), if apply. 

An order of the Assistant Commissioner of the 
Income-tax rejecting an appeal onthe ground that 
the appeal did not lie, falls under proviso to a. 30, 
Income Tax Act and not unders. 31, Hence where 
assessment was made on the assessee under s. 23 
{4}, the provisions of s. 66 (2) and (3) of the 
Income Tax Act would not apply. Manapzvr Gasu 
v. COMMISSIONER oF IncomE-Tax, O. P. & U. P, 

Oudh 458 

———— 88$. 33,66 (2)—There being no material 
on which to proceed satisfactorily, the Commissioner 
declining to exercise powers under s. 33 — Original 
postition not aliered—Original order not proved to 


be prejudicial — There was held no ground for 
‘ reference. 
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Section 33, Income Tax Act, makes no mention of 
the right of an assegseeto move the Oommissioner,to 
take action but as the Commissioner may take acticn 
of his own motion the assessee must have the right of 
calling his attention to a prejudicial order and of 
askiog that action be taken. : 

Where there being no material to proceed satisfac- 
torily, the Commissioner had declined to exercise 
his powers of review under s. 33, and has in no way 
altered the position as it stood before he chose to 
review the case and the original order is rot proved 
to-be prejudicial to the assesses, there is no ground 
for reference under s. 66 (2), AMULAKBARAI 
CHHOTALAL V. QOMNISSIONER oF INCOME-TAX, BURMA 

Rang. 318S8 

s. 34— Construction — Before proceeding 

under section, Income-taxr Officer whether should 

convene assessee or initimate him the nature of 

escapement orgive him anopportuntty of being 
heard. ; 

The Income-tax Officer is not required by the 
section to convene the assesses, or to intimate to 
him the nature of the alleged escapement, or to give 
him an opportunity of being heard, before he 
decides to operate the powers conferred by the 
section. To enable the Income-tax Officer to initiate 
proceedings under s. 34, it is enough that the 
Income tax Officer on the information which he kas 
before him and in good faith considers that he hag 
good ground for believing that the assesses 3 profits 
have for some reason escaped assessment or have 
been assessed at too lowa a iment OF 

- NGAL vu. Messrs. MavaLinamM KAMJIDAS 
INCOME-TAX, BE eee 
——— s. 64, as amended by Act, 1939— 

Application by aseessee under s. 45, Specific Relief 

Act (I of 1877), for order dtrecting Income-tax 

Authorities to forbear from assessing—High Court, 

if can entertain. 

y is true that a person has no right to be assessed 
but if the authorities decide to assess him, he has a 
right to be assessed by a particular officer, and that 
is a personal right within s. 45, Specific Relief Act. 
The High Oourt therefore hag jurisdiction to enter- 
tain an application under s. 45, Specific Relief Act, 
by an assessee, for an order directing the Income-tax 
Authorities to forbear from exercising jurisdiction 
and passing orders in assessment, notwithstanding 
s. 226, Govt. of India Act. DAYALDAS KUsHIRAM v. 
COMMISSIONER OF INCOME-TAX Bom. 844 
———ss 64, 5,5 (2)as amended by Act of 

1939—There is no conflict between ss, 64 and 5— 

S. 5 does not controls, 64, 

A plain reading of 4. 64, Income Tax Act shows 
that the sam2 is imperative in terms, Jt also gives 
to the assessee a valuableright. He 1s entitled to 
tell the taxing authorities that he shall not be called 
upon to attend atdifferent places and thus upset his- 
business. Section 5, in terms defines Income-tax 
Authorities, deals with the appointment of various 
principal and subordinate officers and the distribu- 
tion of work among them. That section has nothing 
to do with the assessee directly and does not pres- 
cribethe powers of the officers as regards the 
asseesees. Thereis thus no conflict between the two 
sections. Section 64 is not controlled by s,5 scas 
to be read with a proviso that s, 64 is applicable, 
except to cases which are transferred to the Goms 
missioner, Central, or the officers appointed by the 
Commissioner, Central, under him, The two sections 
can stand together without encroaching on each 
other and that natural construction should be 
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adopted. DAYALDAS KUSHIRAM Y. COMMISSIONER OF 
INOGME-TAX Bom. 844 
—___——-s, 66 (2). Suz Income Tax Act, (Burma), 
1922, s. 33 ' _, 318 
——_—— 5, 66 (2)—Refusal of Commissioner to 
state caseon ground that question of law arising tn 
case was settled one-—High Court, if can order 
reference. Nas 
Where the Income-tax Commissioner refuses to 
state the case to the High Oourt, upon an applica- 
tion under s. 66 (2), Income Tax Act, on the ground 
that the question of law arising in the case was 
a-settled question, his view amounts to saying that 
the question of law does not arise in the case and 
the High Court may require the Commissioner to 
state the case and to referit., MAHADEVI GARU V. 
COMMISSIONER oF INcomE-Tax, O. P. & U.P 


Oudh 458 
———— s, 66 (2) (3). Ses Income Tax Act, 1922, 
s. 23 (4) 458 


Income Tax Rules—R. 31, if ultra vires. 

The words ‘which, in the opinion of the Central 
Board of Revenue, is unreasonable” in s. 59 (a) (3) 
of Income Tax Act give the Central Board of Re- 
venue absolute discretion to decide in cases coming 
under cl. (a) of sub-s. (2) whether the amount of 
trouble to the assessee is unreasonable, and in that case 
to estimate the income in accordance with rules pre- 
scribed. Such a rule is r. 31 which rule, therefore, 
is not ultra vires. OOMMISSINNER OF IJNOOME-Tax, 
BOMBAY PRESIDENOY, SIND AND BALUOHISTAN v. INDIAN 
RELIEF AND BENEFIT INsUgANos Oo. LTD., Karaont 

Sind 184 
.- r. 31—Insurance Company doing dividing 

society business—Company held came within r. 3l 

-and was not mutual society exempt from tar. 

According to the memorandum of association of 
the assessee insurance company one of the objects of 
the business was “to carry on the business of Indian 
Relief and Benefit Insurance of all kinds ‘including 
Dividing Society Business’, The Oompany’s rules 
showed that after deductions of 5 per cent. for the 
working fund and 25 per cent. for the reserve funds 
of the total monthly collections for the year and 
after certain other deductions the balance was pay- 
able in certain proportions and within certain 
limits to the policy-holders or subscribers of that 
year. The company and its capital and its share- 
holders were things distinct and apart from the 
members of the society or policy-holders and their 
premia and the premium income. There was no 
mutuality between the company and jts share-hol- 
ders and the policy-holders ‘as such: 

Held, that r. 31 of Income Tax Rules applied and 
the assessee could not be said to be mutual society 
and exempt from tax. COMMISSIONER OF INCOME- 
TAX, BOMBAY PRESIDENCY, SIND AND BALUOHISTAN 2, 
INDIAN RELIEF AND BENEFIT INsurance Oo Lt, 
KARACHI : Sind 184% 
injunction. Sze Civil Procedure Oode, 1208, s. ee 
Particular idol acquiring fame and people 
taking vous and coming there to fulfil them with 

valuable offerings— Construction of other temple of 

same name and idol is likely to deceive prlgrims— 
. Pujaris of old temple have right of action by way of 
_injunction—They need not watt until ' actual 
. damage is caused—Court should interfere to prevent 
`` deception. : 
“Where an idol in a particular temple hasacquireda 
Gonsiderable fame and pilgrims from various parts 
of the country take vows to this image and come to 
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fulfil their vows tothis temple with offerings which 
are valuable, the establishment of angthér temple. 
of the same name and installation of an identical 
image init is likely to deceivethe pilgrims into . 
making offerings to the newly installed image whtn 
they intended to make them to the old one. In‘such 
a caaethere isan imminent threat of invasion of the 
rights of the pujaris of theold temple and they have 
therefore aright of action by way of injunction and, 
the Oourt must interfere to prevent decaption. The 
pujaris need not wait until the actual damage is 
caused. PURSHOTTAMDAS v. Bat DAHI Bom. 209 


Insolvency—Assignee of creditor of insolvent, tf 
can claim to be treated as credtor. ig 
An assignee of a creditor of a bankrupt has no 

locus standi and cannot claim as oferight to be 

treated asacreditor. It is, however, open to the 
assignee toapply to be accepted as a creditor in 
the place of the original creditor, his assignor. If 
the Official Assignee thinks fit to recogiize him, it 
is open to him to do so, It is also open to him to 
refuse to do so if it should seem to him that he 
is being used as an instrument for perpetrating 
fraud. O. V. BALUSAMI v. OFFIOIAL ASSIGNEE, MADRAS 
, Mad. 406 
Property belonging to father and son attach- 
ed in execution of decree against them— Subse- 
quent insolvency of father—Ezecution, if can con- 
tinue against interest of son in property attached. 

It is only when the property proceeded against is 
the property of a person who has been adjudicat- 
ed insolvent that the Court is bound to deliver it to 
the Receiver. 

Where a decree-holder in execution of decree 
against father and son has attached property be- 
longing to them, and the father is subsequently 
adjudicated insolvent, execution can be allowed to 
proceed against the right, title and interest of the 
son in the attached property. VISWANATHAN 
OnEttian v. OFFICIAL RECEIVER, OoImpaTorRE Mad. 881 


Receiver, appointment 
after order of dtscharge. 

The order of discharge does not put an end to 
theinsolvency proceedings and, therefore,a Receiver 
can be appointed without setting aside the order 
of discharge. At any time, a Receiver can be ap- 
pointed when it is discovered that there is proper- 
ty of the insolvent which comes within the defini- 
tion of “ property " in s. 2 (1) (2) of the Prov. 
Insol. Act and to which s. 28 of the Actis applic- 
able. F. O. N. Grosz v. N. K, H. N. OnETTYAR 

f Rang. 421 
Interest Act (XXXII of 1839), s. 1—" Interest 
payable by law“ means interest payable either 

‘by common law or equity. 

Though the Interest Act, speaks of interest pay- 
able by law, what is meant is that it may be pay- 
able either by commen law or equity. In other 
words, the word ‘law’ isin the context used in the 
géneric and not in the technical sense, and compre- 
hencs all those principles of law and equity which 
Courts enforce. Suna ANA RAMANATGAN QHETTIAR V. 
Mana Pena PaLANIAPPA CAETTIAR Mad.98 
Interpretation of Statutes. Sre Bengal Tenancy 

Act, 1885, s. 26-F 356 

Meaning of words plain —Intention, if can be 
considered. ee 

When the msaning of words is plain it is not 
the duty of the Courts to busy themselves „with 
supposed intentions. Faresa MUHAMMAD V. EMPEROR, 

= _ Sind 586 


of— Appointment 
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Ordinary words should not {be added nor 
words used, should be ignored, 

It is a fundamental principle of ‘construction that 
ordinarily words should not be added to a statute. 
It is ,also a fundamental principle that ordinarily 
words used by the Legislature are not to bs ignor- 
ed. No portion of a statutory enactment ought to 
be disregarded and every word used should if 
possible, be given effect to. It is only when there 
is a manifest absurdity orinconsistency that the 
paste and scissor method is to be applied. OCorpo- 
RATION oF CaLcuiTa v, PRovinct of BENGAL 

Cal. 717 
Retrospective effect—Alteration in rule of 

evidence, l 

If .añy altaration is made in a rule of evidence 
the alteration shall be ordinarily deemed to be re- 
trospective, Tıka Sao v. Harr LAL Pat. 513 F B 

Retrospective ejffect—Retrospective opera- 
tion anf interference with existing rights, 
difference. 

Per Manohar Lall, J.—Retrospectite operation is 
one matter, interference with existing rights is 
another. If .an Act provides that asat a pastdate 
the law shall be taken to have been that which it 
was not, that Act must be understood to be retros- 
pective. Tika Saov. HARI LAL Pat. 513 FB 

Retrospective operation—General rule. 

Per Fazl Ali, J.— The general rule is that any 
new law that is made should ordinarily affect 
future transactions, not past ones. Unless there be 
something in the language, context or object of an 
Act showing a contrary intention, the duty and 
practice of Courts of Justice is to presume that the 
Legislature enacts: prospectively and not retrospec- 
tively. Tika Sao: v, Hart LAL Pat, 513 F B 

Two constructions —W hich tobe preferred. 

A unreasonable and unpractical construction of a 
statute ought not to be preferred when another 
construction is open. COMMISSIONER oF INOOME-TAX, 
BENGAL v. Messes. MAHALIRAM RAMJIDAS PC154 
Jurisdictlon—Consent or waiver—E fect. 

Jurisdiction cannot be conferred by consent or 
Waiver. CENTRAL CO-OPERATIVE BANK, LTD., BABE v. 
DasraTH PANDEY Pat, 739 

Existence and exercise of, distinction. 

A Court is necessarily always clothed with juris- 
diction to decide whether the matter before it is 
within its competgnce or not. But the existence of 
juridiction must be distinguished in all cases from 
the exercise cf it. When the Court has jurisdiction 
-to deal withthe matter before it the decision of all 
other questions in the cause is only an exercise of 
that jurisdiction, CENTRAL Oo-oPERATIVE BANK LTD., 
Bara v. DASRATa PANDEY Pat. 739 

Objection to—Estoppel—Plaintiff by con- 
ceding that suit could be tried by First Class 

Sub-J udge— Decree passed by such Court—Appeal by 

defendant to High Court—Plaintiff held estopped 

from objecting to High Courts jurisdiction. 

The plaintiffs by their own conduct induced the 
defendant to act onthe basis that the suit could be 
tried by the First Class Subordinate Judge by con- 
ceding that the valuation of the suit property for 
the purposes of jurisdiction was more than 
Re, 5,000. The suit was decreed by the First Olass 
Subordinate Judge and the defendant appealel from 
the decree to the High Court. The respondent- 
plaintiff raised a preliminary objection that the 
appeal lay tothe District Judge and not to the 
High Court on the ground that the suit could only 
be tried by the Second Class Subordinate Judge as 
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the valuation of the suit for the court-fee deter- 
mined the jurisdiction of the trial Court: 

Held, that the respondent-plaintif was estopped 
from raising the objection. The euit was properly 
tried by the First Olass Subordinate Judge. 
GAJRAMJI JASRAMJI Mavtapas Vv. SOMNATH Buvdarpas 
Sonr Bom. 836 

Question of jurisdiction not raised during 
trial—If can be allowed to be raved after conclu. 

sion of proceedings. i 

Ordinarily, if a party dces not raise the question 
of jurisdiction during thetrialhe should not be 
allowed to do so after the proceedings have been 
carried to conclusion provided the question of 
jurisdiction depends upon the decision of some fact 
or pointof law. CENTRAL Oo-oPERATIVE BANK, LTD., 
BARE v. DASRATH PANDEY Pat. 739 


Land Acqulsitlon—Agricultural land suttable for 
building purposes and adjacent to Railway Station 
—Vatuation of. 

The value of the land together with all its ad- 
vantages must be considered. Where the land used 
for agricultural purposes is on a high level and 
apparently suitable for building purposes, and also 
adjacent to the Railway Station it is clearly build- 
ing land and must be valued as such. OoLLEoTor oF 
MoNGHYR v. BHEKDHARI MANDER Pat. 650 
Land Acquisition Act (I of 1894), s, 18— 

Acquisition of occupancy land—Claim of tenants 

that valuation should be on basis that land could 

be sold as building land without let or hindrance, 
not challenged in lower Court —Cannot be challenged 
an appeal. 

Where on an acquisition of occupancy land a refer- 
ence is made by the Collector tothe Oourt and the 
claim put forward by the tenants that the valua- 
tion of the land should be madeon the basis that 
they could sell the land as building land without 
let or hindrance is not challenged, the Oolléctor 
cannot in appeal allege that the land was not sale- 
able as building land. OoLLEoToR oF Mona@nyr v. 
BuEKDHARI MANDER Pat. 650 


$8,18,19—District Judge has no jurisdiction 

to try question of limitation. a 

The decision ona question of limitation on an 
application under s. 18, Land Acquisition Act rests 
with the Oollector and not with District Judge. 
The District Judge cannot sit as a Oourt of 
Appeal over, the Oollector when the Jatter has come 
to the conclusion that the application is made 
within time. The function of the District Judge is 
confined to giving a decision on the objections 
raised. ATTAR SINGH vy. SEORETARY OF STATE 

Pezh. 534 

Land Improvement Loans Act (XIX of 
1883`, S.4— Expression “for the purposeof making 
any improvement” in s. 4, interpretation of— 

Loans borrowed for paying off debts taken for 

carrying out improvements — Payment of debts 

whether for purpose contemplated by s. 4. 

In construing wills and indeed statutes and all 
written instruments the grammatical and ordinary 
sense of the words is to be adhered to unless that 
would lead to some absurdity, or some Yrepugnancy 
or inconsistency with the rest of the instrument, in 
which case the grammatical and ordinary sense of the 
words may be modified so ag to avoid that absurdity 
and inconsistency, but no further. The business, of 
an interpreter is not to improve upon the words of an 
enactment bat to expound them. The question for 
him is not what the Legislature meant, but what 
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its language means, 7, e., what the Act has said that 
it meant. ee 

The expression, “for the purposeof making any 
improvement” in s. 4 is unambiguous and can only 
be held to apply to improvements which have not 
been effected atthe time when the loan was granted 
and cannot be held to apply to improvements which 
had already been carried out at the time when the 
grant was made. 

When therefore the object of the loan is not to 
make improvement but to pay off the creditors from 
whom the loang are raised to carry out improvement, 
the payment of such debts is not one of the purposes 
mentioned ins.4. SEORETARY OF State v. M. A. O. 
ÅRUNACHALAM MUDALIAR Mad. 228 

S. 4—Loan for installing gas plant for 

water supply, if fallsa under s. 4. 

Where the loan is advauced for the purpose of 
installing a gas plant to facilitate the supply or dis- 
tribution of water on lands the loan falls under s. 4 
of the Land Improvement Loans Act. Sroretary 
or STATE v. M, A. O. ARUNACHALAM MUDALIAR 

Mad. 228 
ss. 7, 4—Advance made after improvements 
were carried out with funds of private individual 

—Government, if can claim priority. 

A logn granted under the provisions of the Land 
Improvement Loans Act would have priority over 
‘the debts due to the other mortgagees who have a 
` charge or incumbrance on the land for the benefit of 

which it was granted by the Govt. But the Govt. 
cannot be allowed to have a priority in respect of 
advances applied for and made after the improve- 
ments were carried out with funds belonging to a 
private individual, SEORETARY oF Statev, M. A. O. 
' ÅRUNAOBALAM MUDALIAR Mad. 228 
Land tenure—Grove land—Plot divided in many 
' parts—One part entered tn revenue papers as 
"© parti qadim— Whether evidence of its possession by 
gzamindar—Trees on some parts of plot becoming 
so few that whole plot ceasingto be grove— 

Zamindar 7s entitled io possession of whole—Trees 

sufficiently numerous for whole plot to be grove— 

Absence of trees on one or more parts—Zamindar 

cannot take possession of part. : 

The entry partè qadim in patwart's papers in 
, respect ofa part ofa grove land is not evidence 
of the possession of the zamindars and of the loss 
of possession of the original grove-holders. 

The plot of grove land must be considered as a 
whole. ` 

Where the trees on the plot of grove land 
which is sub-divided in many parts, become so 
few, be iton one part or on two parts or on three 
‘parts that the whole number ceases to have the 
character of a grove, the zamindars will be entitl- 
ed to possession over the whole, but if the trees 
are sufficiently mumerous for the whole number to 
be a grove, even if there are no trees on any one 
part of it, the grove-holders are entitled to retain 
possession. The zamiddars have to sue for the whole 
number and they then have to prove that its present 
condition was such that it was no longer a grove 
but they cannot sue only for one part of the grove. 
WALI MOHAMMAD KHAN vV. ABDULLAY KHAN 

Oudh 872 

Landlord and tenant—Abandonment—House sight 

_an urban area—Mere fact that fallen house is not 
rebuilt, if shows intention to abandon site. 

‘It cannot be hald that the tenant of a house ig 
bound to give up the site inanurban areaif the 
house falls into disrepair and is not rebuilt, It is no 
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doubt true that a tenant who abandons a site leaves 
that site to revert to the zemindar, but there must be 
proof of an intention toabandon. The mere fact that a 
fallen house is not rebuilt does not, neceesarily prove 
that the tenant means to abandon the site or le&d to 
the result that the zemindar is entitled to enter upon 
the land. Mrsrr LAL v, Caprain Rasa Duraa NARAIN 
SINGH All. 62¢ 
-—Decree for khas possession in favour oj] 
landlord—Failure of tenant to remove structure: 
from land belonging to him, within time speci 
fied in decree—Landiord taking possession after 
such time has option to keep ðr remove structures 
—Tenant cannot compel himto nemove structures or 
to pay compensation. . 
Where a landlord has obtained a gecreerfor khas 
possession of the land in possession of his tenant 
providing that on failure of the tenant to remove 
the structures built by him onthe land within the 
time fixed by the decree, the landlord would be 





entitled to remove the same and to claim the costs 


of the removal from the tenant, the tenant loses hia 
right to remove the structures on his failure to 
comply with the terms of the decree. The landlord 
who takes possession of the land, after the period of 
grace allowed to the tenant, with the structures, has 
an option to keep them orto dismantle them. If 
he keeps them he cannot be compelled by the ten- 
ant to remove them or to pay compensation. The 
right or privilege conferred on him by the decree 
cannot be converted by the executing Court into a 
liability. Racsusir Suaw v, Rawsan Saw 
Cal. 467 
Rent decree—Presumption as to relation- 
ship of parties—Rent decree against tenants by 
.co-sharer's wife along with other co-sharers— 
Subsequent rent decree by her husband with other co- 
sharers against tenants—Presumption raised by 
former decree is rebutted by subsequent decree— 
Court, if .can presume that relation of landlord 
and tenant, between husband and tenant continued 
~—Recordof Righta—Value of—Evidence of title. 
A decision in & rent suit whether it is ex parte 
or contested is conclusive on one question and one 
question only, namely, as to the existence of the 
relationship of landlord and tenant between the 
parties for the period in suit. It has a value un- 
doubtedly under the provisions of s. 114, Evi. Act, 
and under illus. (d) of that section it is opento a 
Court to presume thatthe relatiénship which® was 
determined inthe rent suit continued after that. 
Where, therefore, the wife of a co-sharer obtains a 
rent decree against the tenants along with other 
co-sharers and her husband also subsequently ob- 
tains a rent decree against the tenants with other 
co-sharers, the subsequent decree rebuts the pre- 
sumption raised by the former decree and unless 
there is something to the contrary proved, it would 
be a proper thing to presume that the relationship 
of landlord and tenant as between husband and the 
tenants continues. 
The Record of Rights cannot be regarded as an 
evidence of title. AHMED CAHOBAHN y. SULTAN AHMED 
Cal. 469 
~-~-— —Tenancy by sufference —Notice to quit— 
Lessee holding over against consent of lessor—He is 
tenant by sufferense— Notice to quit not necessary 
~Tenant-at-will— Tenancy under invalid lease ig 
tenancy-at-will — No notice to quit necessary. 
Where a lessee continues to remain in possession 
after the expiry of the term of the lease aot only 
without the assent of the lessor but even against his 
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consent, the lessee must be said to be a tenant at 
sufferen, Such a tenant is not entitled tO any 
notice to quit. Where a lease is not executed accord- 
ing to law, the lessee who goes into possession under 
suth a lease is a tenant-at-will from the beginning of 
such’ lease to the end of the term ofthe lense, A 
tenant-at-will is not. entitled to any notice to quit, 





BANSIDHAR v, Ram CHARAN Oudh 488 
— Tenant-at-will. Beg Landlord and tenant— 
. Tenancy by sufference 488 


Tenant let into possession for limited lerm, 
; whether can acquire by mere assertion, higher title. 
. Quaere.— Whether a tenant who is let into occupa- 
tien for a limitede term can, during the continuance 
of that term, by mere assertion, acquire a higher 
title than what was given to him on the date of his 
entering into possession. SURJA MOHAN THAKUR b. 
Rama Prasan PANDEY Pat. 745 
y~ Terms of tenancy not proved— Presumption 
as to nature of tenancy. 
. Where a person is -unable to prove the terms of 
the tenancy it must be assumed in the absence of 
evidence tothe contrary that the tenancy was 
tenancy from year to year, or atenancy-at-will. Such 
a tenancy can be determined onthe expiry of the 
year or bya mere demand for or suing for possession, 
BURJA MOHAN THAKUR v. Rama PRASAD PANDEY 
és i Pat. 745 
Lease—Contract of—No date of delivery of posses- 
_ sion fixed—Contract, if can be specifically enforced. 
,,Vontracts of lease in which no date for delivery 
of possession is fixed cannot be specifically en- 
forced. Kuuss1 Ram v. MUNs41 LAL Lah, 418 
Lessor and lessee—Enhancement of rent—Notice 
` by lessor that he would charge at enhanced rate 
_ from particular date and that lessee should vacate 
if he does not accept enhancement—Lessse ‘refusing 
. to pay enhanced rentand also to vacate—He must 
, be deemed to have accepted enhanced rate and is 
. Gable for it. 
: Where a lessor gives a notice to the lessee that he 
would be charged at anenhanced rate froma cer- 
tain date and should vacate if he did not accept 
the -enhancement and the lessee by a reply refuses 
to pay enhanced rent and also refuses to vacate, 
he should be deemed to have accepted the rent in 
spite of his refusal, Of course the Court has a dis- 
cretion in the matter, and where the enhanced rate 
demanded is obviously penal and impossible the 
Oorfrt would not grant it, but where there is evidence 
on record which shows that the enhanced rent de- 
manded was quite a possible rent which the lessor 
might have got from another source, the lessee be- 
comes liable to pay it, PARAKH NANDLAL v, ANANT 
Govinp Joe Nag. 895 
Letters Patént (Bombay), cl, 15—Appeal provided 
by cl. 15 is special jurisdiction within meaning 
7 8. 4, Civil Procedure Code (Act V of 1203) and 
; is not affected by s. 104, Civil Procedure Code (Act V 
of 1908). . 
` The appeal provided by cl. 150f the Letters Patent 
from a decision ofa Judge of the High Court Sitting 
singly, toa Bench of the. High Court isa special 
jurisdiction within the meaning ofs. 4 ofthe Oode, 
and cannot be affected by the provisions of s. 104, 
Oivil P. ©, which deal only with appeals under 
the Code, that is appeals to the High Court from 
decisions of Courts subordinate to it. AJ udge 
of the High Oourt sitting singly is nota Court 
subordinste to the High Oourt. Vaman  Ravgt 
KULKARNI v, NAGESH VISHNU JogHI Bom. 656 
TTT Gl. 15 —Sudgment’—Order’ excusing delay 
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in filing appeal—Whether ‘judgment’ within 

meaning of cl. 15—Applicability. 

The word ‘judgment’ in cl. 15 of the Letters Patent 
is obviously used in the same sense as the word 
‘decree’ in the Civil P. O.,-and means a derision 
which affects the merits of a dispute between the 
parties by determining soma right or liability and 
does not relate to the mere matter of procedure or 
adjective law. Anasppeal lies in the case of a judg- 
ment which concludes the further progress of a 
suit, appeal, or proceeding, and not against a judg- 
ment or order which allows a suit or proceeding 
to continue, Anorder excusing delay in the filing 
of an appeal does not prevent the rights of the 
parties from being adjudicated upon in the appeal. 
It is merely a procedural step restoring the appeal 
toa condition in which the rights of the parties 
could be decided finally by the Court. Hence such 
an order is not a ‘judgment’ within the meaning 
of cl. 15, Letters Patent and is not appealable. 
VAIJAYANTAPPA SHIRSAPPA IJARI v. ANASUYA WAMAN 
ANANT. Bom. 79 
License, Sux Easements Act, 1882, s. 60 {b) } 835 
Limitation, Sze Appeal 320 
——— Principle of laches or delay —Applicability 
` to questzon of legal rights. ; 

The principle of laches or delay, is based on the 
equitable doctrine of English Courts and cannot be 
allowed to prevail when the legal rights of a party 
to a proceeding come up beforethe Court for deter- 
mination, It might be different if the party is asking 
for an equitable relief. Where he is asking for a 
legal relief and the only question is whether this is 
barred by the statute of limitation there is no room 
for the application of any equitable defence such as 
laches or delay. KRISHNA MAOHARI vy, OHENGALRAYA 
NAIDU Mad.185 
Limitation Act (IX of 1908), ss, 6, 7—Gift by A, 

and O as existing members of tarwad—O, 
minor=B subsequently becoming karnavan—Suit by 

O to set aside gift, within three years of attaining 

majority—S.7, held did not apply—B and] O3'keld 

not jointly entitled to file suit. 

Section 7, Lim. Act, is a disabling section. 
Section 6 confers on persons who are entitled to pro- 
perty or interests in property and who are incapaci- 
tated from suing out their rights in Oourt, the right 
to file suits within a reasonable period after the 
incapacity has disappeared, Section 7, so far as it 
takes away that right, must be strictly construed 
and before dismissing the suit of a minor which is in 
time within the meaning of s. 6 the Court should be 
quite certain that the disabling provisions of s. 7 
apply to his case. o. 

A (karnavan) and B and C as existiag members of a 
tarwad executed a deed of gift. C was minor. On 
the death of the karnavan B became ths karnavan. 
C brought a suit within three years of his attaining 
majority, to set aside the gift : 

Held, that s.7 did not apply as C and B were not 
jointly entitled to file a suit of this nature because 
B in addition to pleading that he wa3a junior 
member of the tarwad, woull have had to plead 
that his consent to the gift was not voluntary but 
had beeu obtained by illegal means. The title of B 
and title of O were not joint but separate and dig- 
tinct. B could not have, within the meaning ofs.7, . 
given a discharge without the concurrencs of G. 
ARYAKKANDI Konar Kannan v. Kotrida Vazuayzr, 
DEVAKI . Mad. 167 
S., 10—~Applisability to constructive trust. 
.Section, 10, Lim. Act,. has no application to what 
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are sometimes called constructive trusts, more 
accurately described in the Trusts Act as “obliga- 
tions in the nature of a trust” but only to the trusts 
properly socalled, as defined in the Trusts Act. 
CHANDRA Kesavatu OHETTY v, PERUMAL Opertiar 
i Mad. 316 
———— 8S. 14—Claim for rent and for mesne profits 
or damages, distinction between—Held on facts, 
thats. 14 dtd not yive limitation for subsequent 
sure. 
The three essentials requisite for the application 
of s. l4, Lim. Act, are (1) identity of thecause of 
action, (2) good faith of the plaintiff and (3) the 
absence of jurisdiction or other. cause of a like 
nature inthe Court which entertained the prior 
litigation. . 
The claim for rent and claim for mesne profits or 
for damages for use and occupation are founded on 
distinct causesof action. The claim for rent being 
founded upon a subsisting relationship between the 
landlord and tenant either based on a tenure or on a 
contarct. The claim for mesne profits is not based 
on such relationship but essentially on tres- 
pass : 

' Held, on facts that since the claim for rent was not 
founded on the same cause of action as the claim for 
mesne profits, the condition of the identity of the 
causes of action required unders 14 was wanting and 
consequently s. 14 had no application, SATYANARAYANA= 
MURTHY v. Suaya Rao Mad, 204 

— S. 14—Sutt instituted ai Court not having 
jurisdiction returned for presentation to proper 
Court—Date of representation is date of institution 
of suit. 

_ Obtter—Where a plaint is presented in a Court 
which has no jurisdiction and it is represented after 
feturn by that Oourt,in a Oourt which has jurisdic- 
tion, the date of presentation in the latter Court must 
be deemed to be the date of its institution in the said 
Court, The proceedings inthe former Court are of 
no avail and the proceedings in the latter cannot be 
treated as a continuation of the proceedings in the 
former Suit, SATYANARAYANAMURTBY y. SURYA Rao 

Mad. 204 

S. 19—Mortgage merged into decree— 
Acknowledgment of existence of decree, whether 
acknowledgment of subsistence of mortgage debt 
Where the original mortgage debt had ceased to 
exist by reason of the decree, the acknowledgment of 
the existence of the decree cannot be taken to be an 
acknowledgment of the subsistence of the debt 
which that decree extinguished go ae to save limita- 

tion. KRISHNA Alyar v. SUBBA REDDIAR Mad, 200 

$8.19, 20—Payment and endorsement by 

debtor on pro-note—Whether amount paid as 
interest or aTe pa Mor specified— Creditor 

` appropriating it towards principal—Limitation « 
éztended under ss. 19 and 20. ý PAART REE 

*A debtor made a payment and made an endorse- 
ment on the back of the promissory note in his 
own handwriting saying that the payment would 
be adjusted in the promissory note account. The 
endorsement did not specify whether this amount 
was paid as interest ag such, or it Was a part 
ine - ee pP mcipal, oe creditor appropriat- 
ed if towards the principal o 
me it was made ; Renn JADEO O 

eid, that the endorsement and pa 2 
ed limitation under s. 19 as also nade ea aaa 

Act. Bur SINGE v, SIKRI Brorsers, OoaL MEROAANTS 


l Lak, 264 
m-et $§,19, 21—Acknowledgment by one of several 
e 


T1940 


Limitation Act—contd. : 


co-mortgagees, whether provides fresh period oF 

limitation —Held, neither admissions in deed of 

assignment nor plaint in partition suit provided 
fresh period. ` 

By reason of s. 19 (2) of the Lim. Act, an ackpow- 
ledgment by one of several co-mortgagees is in- 
sufficient to provide a fresh period of limita- 
tion: 

Held, thatthe admission contained in the deed of* 
assignment did not provide a fresh period of limita- 
tion from that date; nordid the plaintin the 
partition suit provides a fresh period. Mugs NARAIN 
SINGH v. RaMLocuAaN TIWARI Pat, 855 
$8.19, 21—Siatement by mortgagee relating 

to original mortgage made subsequent to ita 

redemption, if acknowledgment. ° ° 

An acknowledgment, by its very nature must be an 
admission of some present liability of the person 
making it, corresponding toa present right insome 
one else. i 

Hence, a statement made by a mortgagee relating 
to the original mortgage, subsequent to the redemp- 
tion of the mortgage by one of the co-mortgagors, 
cannot be regarded as an acknowledgment of any 
liability orright. Muxa Narain SINGE v. RAMLOOHAN 
TIWARI Pat.855 
——— 8. 20. Srs Limitation Act, 1908,-s.19 264 

S. 20—Payment made by debtor to creditor 
on bond or pro-note without specifying whether 
towards principal or interest—No appropriation 
made by creditor at time of payment—Payment 

when saves limitation under s. 20. 

When the debtor makeaa payment to his creditor 
ona bondora promissory note without specifying 
whether he makes it-about principal or on account of 
interest and when the creditor also makes no appro- 
priation at the time of the payment, the payment in 
order to be available under s. 20, Lim. Act, tothe 
creditor as payment on account of principal must. be 
made withinthetime for filing a suit and further the 
creditor must be proved to have,in the exercise of 
his right of appropriation, done within the prescribed 
period something which treats the payment as made 
on account of principal. Risar KISHAN v. KRISHNA’ 
KUMAR Oudh 481FB' 

S. 20—Payment not towards interest as such 

— Whether towards principal. 

In orderto save limitation, the payment must either' 
be towards principal and appropriated as such or 
must be towards interest. Ifthe person who pays 
does not specify whether the payment is towards 
principal or interest, limitation will not be saved 
unless possibly the payment is set off against the: 
principal from the very beginning. Where the pay-’ 





ment was not towards interest assuch, it does not. 
follow that the payment was towards principal. 
GIRDHARI LAL p. KISHORE LAL Ail. 686- 


s. 21. Srg Limitation Aot, 1908, s. 19 
855 
S. 28—Decree-holder mentioning payment 
by judgment-debtor in execution petition and. 
producing receipts signed by judgment-debtor—He- 
should be allowed to prore payment—Payment if 


duly certified as required by Civil Procedure: Code- 


(Act V of 1908), O. XXI,r. 2. 

Whera the decree-holder has mentioned three con- 
secutive payments in his execution 
produced a receipt purporting to bear the signatures' 
of the judgment-debtur in respect of those pay- 
ments, all the three payments must be held to be 
duly certified, and the writing alleged to have beer 
executed by the judgment-debtor is sufficient to’ 


petition and. 
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save limitation according to s. 20 of the Lim. Act, 
it is proved to have been signed by him. 
Under sach circumstances the decree-holder should 
be given arf opportunity to prove the payments in 
question. Kisyan SINGH v, AMAROHAND Bhop. 374 
S.28—Failure of trial Court to appreciate 
effect of s. 28—Appellate Court is not absolved 
rom considering it, 
., The failure of the trial Court to appreciate the 
true effect ofa, 28, Lim. Act does not absolve the 
Appellate Oourt from considering the question of 
limitation, JINATULLA SARKAR v, TAMIJUDDIN MUNsHI 
. ; Cal. 540 
———-Art. 57. Sze Limitation Act, 1908, Art. 60 

A A 444 
— Art. 57, S. 19—“Account stated" —Essentials 

of—Sutt, if can be based on—Held, that document 

Jorming basis of suit was ‘account stated between 

- parties’ within Art. 57. 
' A document forming the basis ofa suit, evidenc- 
ing an agcount stated between the parties, need 
not contain the whole account in detail: a mere 
reference to an outstanding account which was 
settled mutually by striking a balance and by the 
admission of the debtor as to its correctness should 
be quite enough for the purpose, When an account 
has been settled, it is immaterial that some of the 
items were statute barred. 

In suits based ona stated account under Art. 64, 
Lim. Act (= Art, 57, Bhopal Lim. Act) it is always 
open to the defendant to challenge the document on 
various grounds such as fraud, undue influence, and 
‘want of proper knowledge. If he succeeds in esta- 
blishing that the accounts were never understood 
by him and hence were never settled the substratum 
of the plaintiff's suit will disappear. But on the 
‘other hand ifit is proved that the parties went 
through the accounts and the defendant having 
fully understood every item of it on either side, had 
freely accepted his liability thereunder, the transac- 
tion would take the form of anew agreement legally 
known as account stated, which is neither a simple 
acknowledgment of liability nor can it be called a 
new contract for want of an express promise to pay 
as contemplated by s. 25 (3) of the Oontract Act. 
Therefore, the question of time-barred items, which 
came under consideration before a settlement was 
‘reached, does not arise. Just as a time-barred debt 
may be revived by an express promise to pay, in 
the same manner in settling an outstanding account 
theedebtor may accept liability as to the balance 
found due, in respect of even time-barred items 
and consequently give rise toa new cause of action 
from the date of such acceptance, In the circume 
stances, it becomes impossible to go behind such a 
mutual settlement so long as its integrity is beyond 
reproach : 

' Held, that the document forming the basis of the 
suit must be classed as an “account stated between 
the parties: ” within the meaning of Art. 27, Bhopal 
Lim. Act. There was a previous acknowledgment 
‘also which was duly executed and it was not, there- 
‘fore, necessary for the Court to examine individual 
items of account previous to that date. Pears Lan 
v. RATAN LAL Bhop. 802 
= 7,8. 19—Aeknawledgment and account 
stated, tetinction—Limitation Act 
£ Art. 64, s. 19. EAR A 
'. A line of distinction can be easily drawn between 
acknowledgment pure and simple- on one hand, and 
‘account stated’ within the true meaning of Art. 64 
‘(= Art. 57, Bhopal Lim. Act) on the other, Acknowledg- 
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ment is a wider term including account stated within 
its sphere. but differing therefrom in respsct of the 
applicability of the provisions of s. 19 of the Limita- 
tion Act. Such an acknowledgmentas is outside the 
scope of account stated is effectual only if made 
within the period of limitation, whereas an account 
stated is independent of this condition and takes 
effect in virtue of the provisions of Art. 64. Thus 
it becomes clear that s. 19 ofthe Lim. Act would 
continue to govern numerous cases of acknowledg- 
ments for purposes of saving limitation, and_ its 
provisions would not become nugatory by the ex. 
clusion of such cases as properly fall within the 
accepted definition of account stated. Prarge Lat v. 
Ratan LAL Bhop. 802 


Arts. 60, 59, 57—“Loan,” and “deposit 
payable on demand,’ distinction between—Held, 
that amounts paid by Rto A was not loan but 
deposit payable on demand and Art. 60 and not 
Arts. 59 or 57 applied to suit. 

The terms, “a loan” sand “ta deposit payable on 
demand” are not mutually exclusive. A deposit of 
money is not confined to a bailment of specific 
currency to be returned in specie. As in the case 
of a deposit with a bankerit does not necessarily 
involve the creation of atrust, but may involve 
only the creation of the relation of debtor and 
creditor, a loan under conditions. The distinction 
which is perhaps the most obviousis that the 
deposit not for a fixed term does not to impose an 
immediate obligation on the depositee to sesk out 
the depositor and repay him. Ge is to keep the 
money till asked for it. A demand by the depositor 
would, therefore, be a normal condition of the 
obligation of the depositee to repay.” 

One R was a minor when his father died and, 
relied very much on A subsequently. He had claims 
against certain firms of which his father had been a 
partner, and he recovered certain amounts from 
them from time to time with the helpof A and 
handed them over to A who put them into his bank 
account and credited them to R. The evidence showed 
that whenever A paid any of these moneys to R it was 
because R had asked for them. There was nothing 
in the evidence to suggest that A ever ‘sought out’? 
R to repay him: , , 

Held, that this was not a case disclosing any 
duty on the bailee of the moneys to seek out his 
bailor and repay him, but only a duty to repay if 
and when the bailor requested repayment. These 
bailments being deposits, the suit by R to 
recover the amounts on A’s failure to pay them on 
demand was governed by Art. 60, Lim, Act 
nod not by Arts. 59 or 57. SULIMAN HAJI v. ABDULLAH 





Hast PC 444 
——_—— Art. 62. Sze Limitation Act, 1908, Art. 120 
642 


Arts. 62, 96—Suit to recover Municipal tax 
on ground that it was illegally levied—Article 
applicable. 
Article 96, Lim. Act, applies when the cause of 

action is founded.on mistake. But generally a mis- 
take of law which is applicable to all citizens is not 
and cannot itself form the basis of a cause of action. 
Consequently a suit to recover a certain amount of 
Municipal taxon the ground that it was illegally 
levied, is governed by Art. 62 and not by Art. 96. 
City MUNIOIPALITY, BHUSAWAL p. NussERWANJI i 


Lom, 678 
—— Art. 64, s. 19. Sea Limitation Act, 
Bhopal) 1908, Art. 57,6. 19 802 
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——— Art. 89. See Limitation Act, 1908, 


Art. 
120 4 


642 

Arts, 89, 120—Suzt by ane firm against 
another for accounts— Relationship between two 
akin to that of trustee liable to account though 
no specific trust created—Suit held governed by 

Art. 89 and not by Art. 120. 

Three firms 8, M and È had dealings with each 
other. The two firms, § and M were carrying on 
business together through their agents. Firm R 
owed the other two firms jointly certain amount 
and executed two promissory notes, both infavour 
of the M firm as the firm S was in a chaos at the 
time. With respect to the latter note certain securities 
were given to the M firm so thet it might collect what- 
ever was realizable out of those securities and ap- 
propriate the amount towards the debt due to the 
two firms. Firm M collected certain amount in 
respect of the second pro-noie. Firm S brought a 
suit for accounts in respect of the collections : 

Held, that the relationship between S and M firma 
was akin to that of a trustee liable to acconnt 
though no specific trust was created for the pur- 
pose and the suit, therefore, was governed by 
Art. 89 and not by Art, 120, Lim. Act. P. P. 
PALANIAPPA OKETTIAR v. 8. A, RAMANATHAN OBETTIAR 


Mad. 31 
Art, 95. Sez Decree 35 


5 
Art.96. See Limitation Act, 1908, Art, 62 
678 
—— Arts. 113, 144—Specijic performance, suit 
for—Article applicable, 
To the suit for specific performance of contract 
Art, 113 applies. Kuusar Ram v. Munsar LAL 


Lak. 418 
—— Art.120, Sex Limitation Act, 1908, Art, 89 


31 

Art, 120—Suit for declaration of plaint- 
aff's occupancy righta—Cause of action, when 
arises. 

Where in a suit for a declaration of the plaint- 
iff’'s occupancy rights the plaintiff has been found 
to be in possession, any denial of plaintifi’s title 
can furnish afresh cause of action, INTZAMIA CoM- 
MITTEE, GURDWARA RAMSAR MANJI SARIB v. Mant RAM 
Lah., 449 
——— Arts, 120, 62, 89—Suit for accounts by 

one co-tenant against another—Article applicable. 

An action of accounts by one co-tenant against the 
other not being an action for money had or received 
is governed by Art. 120, Lim, Act and not by Art. 62 
or Art. 89. ABU SHAHID ». ABDUL Hagus Dosaasy 

Cal. 642 

Art. 134-A— Representative suit on behalf 

of general body of worshippers —Word ‘plaintiff’ in 

col.3 refers only to plaintiff's en nomine on 
record, 

The word “plaintif” in col. 3cf Art. 134-A must 
in the case of a representative suit brought on behalf 
ef the general body of worshippers in a village, be 
understoodto refer only to the plaintiffs en nomine 
onrecord and not to every individual member of the 
community, VEERABZADRASWAMI p. Maya KONEG 


; Mad. 749 
——— Art. 142,5. 28—Suit by purchaser of 
tenure for possession on ground that he was in 


khas possession but was ousted by defendants— 
Latter contending that they were in possession 
as tenants under original owner and have conii- 
` nued in possession—Onus ison plaintiff to prove 
‘his khas possession within 12 years of suit. 
Where a plaintiff who has purchased a tenure in 
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a certificate sale brings a suif for possession on 
the ground that he had obtained khas possession 
but was subsequently dispossessed by the defend-. 
ants and the defendants maintain that they had been, 
in possession as tenants under the original owner 
and have continued in possession ever siice: he 
onus is on the plaintiff to prove that he was in 
khas possession of the land within 12 years of the 
date of the suit, JINATULLA SARKKAR v. TAMIJUDDYN: 


MUNeHI ° Cal, 540° 
Art.144. See Limitation Act, 1908, Art. 
113 418 


————~ Art.144—RKent and profits payable to mort- 
gagor by mortgagee tn possession, appropriated by 
stranger to the knowledge of *mortgagor—Mort- 
gagor's right to redeem would be barred after 
12 years. ° _ 
Per Wassoodew, J. and Letters Patent.—A mort- 

gagor, who is entitled to rents and profits of the 

property from the mortgagee in possession, is & 
person entitled to possession in a limfted sense, 
and if he is deprived of that possession to his 
knowledge by open hostile assertion by a stranger, 
the mortgagors right to seek possession upon re- 
demption would be barred after the period o 


12 years. GurunatTa BALWANT DESHPANDE v. SURYA- 
KANT DHUNDERAO l Bom, 561 
Art, 148. Sre Mortgage . 855 


Arts, 166, 181—Decree executable only 
against property of deceased judgment-debtor in 
hands of hts son—Application by son to set aside 
sale on ground that part of property sold was 
his personal property — Article applicable, 
Anapplication by the son to set aside the sale 

held in execution of a decree which is executable only 
against the assets of the deceased judgment-debtor 
in the handsof the son, on the ground that part of 
the property sold was his own personal property falls 
under Art. 166 and not under Art. 181, Lim, Act. 
Oxaxku PANDA v. NEMAI PRASAD PANDA Pat, 256 


Art.176. See U.P, Encumbered Estates 
Act, 1934, s. 50 


388 

--—— Art, 181. 
Ses Limitation Act, 1908, Art, 166 256 
eB Limitation Act, 1908, Art. 183 581 


———-Arts. 181, 182—Art. 181, when applies—Held 
that Art. 182 applied and that the application was 
time-barred. 
The true criterion in determining whether Art. 182 

or Art. 181 applies toa particular application, ig to 

ascertain whether any oneof the six points of hoe 
specified ia col. 3 of Art. 182 is applicable to it and 
if none of them is applicable itis only then that 

Art. 181, will apply : 

Held, on facts that Art. 1&2 was applicable and 

that the application was time-barred. MUcLLApupr 

SooRanna v. MULLAPUDI VENKANNA Mad. 348 

Art.182, Sve Limitation Act, 1908, Art, 
183 581 

Art 182—“Appeal”, if includes revision, 
The word ‘appeal’ occurring in Art. 182, Lim. Act, 

includes revisions. KRrisuNAMACHARI ý, CHENGALRAYA 

NAIDU Mad. 185 

Art, 182—Application for execution 
returned for amendment, when can save limitation 
—Restituiton petition. returned without any orders 
being passed, on ground that execution had been 
stayed—Petiiton held pending though not physically 
in Court. 

Where an application for execution is returned for 
complying with certain requirements and is not re- 
presented within a reasonable time even if none was 
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fixed by the Court, it can be of no avail to save 
limitation, 

Where consequent on the reversal of a decree, an 
application for restitution is presented and returned 
by the Court to theapplicant on the ground that an 
order granting interim stay has been passed and is 
in force, andno legal or proper orders are passed by 
the Court, the application though not physically ia 
Court, must be yet treated to be pending and undis- 
posed of in so far as ng interruption was occasioned 
by any default or laches of the applicant. There is 
‘no duty caston a decree-holder to make an applica- 
tion to revive an execution petition and in the 
absence of any such duty, a subsequent application by 
the decree-hojder ntust be taken to be a kind of 
reminder tothe Court to take up hia application 
for execution œ restitution which has not been dis- 
posed of and to decide it according to law. KRISHNA- 
MACARI p, CHENGALRAYA NAIDU Mad. 185 

Art.182—Application for restitution, if 
one for eLecution. 

Applications for restitution are treated as ap- 
plications for execution and would therefore be 
governed . by Art. 182, Lim, Act. KRrIsHNAMACHARI 
v. CHENGALRAYA ÑAIDU Mad. 185 

Art.182— Application for restitution of 

. costs of objection by judgment-debtor — Time, when 

runs—Faet that revision by judgment-debtor against 

order allowing decree-holder’s application for 
amendment of decree is pending, if of any avail. 

In case of an application by a judgment-debtor for 
restitution in consequence of an order ofthe Ap- 
pellate Court allowing costs of the objection allowed 
by the lower Court, time begias to run from the date 
on which the appellate order becomes final. The fact 
that the revision by the judgment-debtor is pending 
against the order of the lower Court allowing decree- 
holder's application for amendment of decree which 
does not affect the appellate order allowing costs at all 
cannot help the judgment-debtor, as the revision is 
with respect toa collateral matter, KRISHNAMAOHARI 
v. OHENGALRAYA NAIDU Mad. 185 

Art. 182 (5)—Application returned for 
amendment has no judicial existence — Representa- 
tion beyond limitation—No prayer to excuse 
delay—Order passed on such application, if saves 
limitation. 

When an execution petition is returned for amend- 
ment, it has no judicial existence pending its re- 
presentation. If jt is represented within time duly 
amended, the date of the original presentation will be 
the date of the execution application and the same 
position would result if it is represented late and 
accompanied by an application toexcuse delay and 
the delay isexcused. But ifthe returned petitionis 
Withheld foran inordinately long period and re- 
presented without any application to excuse delay 
merely in the hope of saving limitation for a fresh 
application, it cannot be deemed to be a pending 
application, and any order upcnit passed sub- 
sequently cannot avail to save limitation for the fresh 
execution petition presented contemporaneously, 
‘G. R. NAIDU v. YERRAMBETTI VENKATASWAMI NAIDU 
i Mad. 822 
———— Art, 182 (5)—Application without correct 
` nwmber of suit — Whetherin accordance with 

law. i 

An application which does not contain the correct 
‘number of the suit, the deeree in which it is pro- 

posed to execute, cannot be deemed to be an ap- 
plication made in accordance with law. G. R. Narpu 
‘y. YERAMSBTTI VENKATASWAMI NAIDU ' Mdd. 822 
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Art. 182 (5)—Defective application kept in 
abeyance to permit defects to be remedied—W he- 
ther made in accordance with law. 

Per Stedar?, J.—Article 182 (5), Lim, Act, doea 
not provide for the case where an order js passed 
by the Court on a defective application. An appli- 
cation which does not conform to the require- 
ments of O. XXI, rr.11l to 14, Civil P, O, and 
which for that reason has to be kept in abeyance 
if the Judge so wishes, to permit the defect to be 
remedied, is not an application made in accordance 
with law. T. S.P. L, P. CEIDAMBARAM QHAETTIAR. 1. 
MURUGESAM PILLAI Mad. 411 
~ Art. 182 (5)—“ Final,” meaning of— 

Execution petition returned for amendment—Not 

represented in due time—Order returning petition, 

whether ‘final, if saves limitation —Such order, 
whether can be read as stating that petition would 


stand dismissed in default of representation 
within time fired. l 
The word “final” in Art. 182 (5), Lim. Act 


cannot be interpreted as being merely the last in 
point of time. Final means putting an “end” to 
something. It is not possible to call an order a 
“final order " unless it puts an end to something 
or other. It is not, permissible for a decree-holder 
to extend the period of limitation by simply failing 
to represent an execution pelition returned for 
rectification, The proper way to deal with such a 


petition is to treat it as not having come into 
existence at all. Where execution petition is Te- 
turned for amendment but is not represented 


within time, the order 
amendment is not final 
limitation . 

Article 182 (5) refers expressly to “ the date of 
the final order,” It is not possible for this purpose 
to bring in some fictitious date of an order which 
has not been passed. An order of the Court re- 
turning a petition for amendment to be represented 
within certain period, cannct be read as containing 
a statement that in default it should stand dismiss. 
ed. T.S. P. L. P. HINDAMBARAM CHETTIAR v. MURU- 
GESAM PILLAI Mad. 411 

Art, 182 (5)—Judgment-debtor outside 

British India~—Hzecution petition by decree- 

holder for arrest—Application if can save limi- 

tation. 

An application by the decree-holder for the eXe- 
cution of his decree by the arrest of the judgment- 
debtor residing outside British India, is not a 
step-in-aid of execution and cannot savelimitation, 
A, M. AHMED v. Britisa MEDICAL Stores Pegh. 738 

Arts, 183,181, 182—“ Enforce a judg- 
ment," in Art, 183, meaning explained—Ap. 

plication for restitution is governed by Art. 11 

and not by Art. 183, 

The wider words ‘enforce a judgment, ete., used 
in Art. 183, Lim, Act should, be given their ordinary. 
significance, namely ‘carrying out what has been 
directed to be done in the judgment,’ etc. That 
final judgment or decree furnishes only the founda. 
tion to a claim for restitution, gives authority for the 
view that restitution is necessary, An application 
for restitution is not one for enforcement of that 
judgment or decres within the meaning of Art. 183 but 
it is an-application for relief which is consequential 
upon the Appellate Court's decree of reversal. 
Thus Art. 183 being out of the way the residuary’ 
Article, Art. 181 applies, Birenpra Natu Base 
THAKUR v. SURENDRA Kumar Basu Tsakur 


Cal, 581 


directing its return for 
order and does not gave 
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Limitation Act—concld. 


——- Arts, 183,182—'Enforce’ in col. 1, Art. 


183 and “execute in col. 1, Art. 182 difference. 
- Obiter.—There is no substantial difference between 
the word “enforce” in Art. 183, col. 1, and “execute” 
in Art. 182, col, 1 as is clear from the language of 
O. XXI, rr. 31 and 32 and the marginai note and 
provisions of O. XLV, r. 15, Civil P., O. BIREDDA 
Nata Basu Tuakur v. SURENDRA Kumar Basu 
THAKUR Cal 581 
Madras Agriculturlsts’ Rellef Act (IV of 1938), 

s. 4 (d) —“House property’? includes compound 

attached to building site. 

The term “house property’ will normally include 
the site on which the building stands and the garden 
compound or yard attached thereto, Namasrvaya 
MUDALIAR V. A. SRINIVA IYENGAR Mad. 732 


Madras Criminal Rules of Practice and Orders, 
1931, r. 37. Sez Oriminal Procedure Code, 1898, 
s.476-B 25 

——— $8, 78 (1), 86—Interpretation of Act—Estate 

comprising of Melwaram and Kudiwaram interests— 

Proprietor of Melwaram interest ts not liable to 

property tax in respect of Kudiwaram. 

The Mad. District Municipalities Act being a 
taxing statute it must be construed strictly. If 
there is any doubt, the doubt must be exercised in 
favour of the tax-payer. There can be no doubt 
that a Municipality isnot entitled to demand of 
a subject taxes which legislation has not authoriz- 
ed and has not cast upon a subject a liability to 
pay. Under the statute the one liableto pay prop- 
erty tax isthe owner of the premises, and that is 
& person who is ina category analogous to someone 
who is entitled to receive rents and profits of the 
property. Proprietor of the Melwaram interest of an 
estate-which comprises ryott agricultural lands is 
not liable to property tax in respect of Kudiwaram 


interest. He is only liable in respect of Melwaram, 
‘interest. ANAKAPALLI MUNICIPALITY v. NARAYANA 
GAJAPATIRAJU Mad. 50 


‘Madras Estates Land Act (1 of 1908), s. 26 

—Contract in consideration of service rendered on 

` understanding that it was to be paid for—Require- 
‘ment of consideration, if satisfied. 

The word ‘consideration’ used in s, 26, Mad. 
‘Estates Land Act, carries with it thesame legal 
implications as attach to it under the Contract Act. 
Where the contract is in consideration of service 
rendered not only on request but also on the under- 
standing that it was tobe paid for ina way left 
undecided, the requirement of consideration in order 
to support @ contract oran engagement is satis- 
fied, RANGA Rao v, SORYAPRAKASA Rao Mad. 245 
———— S$. 26—Recitals of consideration, 

The recitals of consideration in the document are 
at all times, prima facie at any rate, binding not 
only upon the executant but alsoon the purchager 
from him. Ranea Rao y. SURYAPBAKASA Rao 

e Mad. 245 
s. 26 — Validity of document granting. 
. remission, burden of proof. 
- In view of s. 26, the burden of proving the validity 
of a document by whicha remission in part of the 
rent lawfully payable on the land was granted, is upon 
the ryot. Ranca Rao v. Suryaprakasa Rao 

Mad. 245 
s. 26 (1)—S. 26 (1), applicability ‘to per- 

manent lease, 

“ The word “period’’ occurring in the clause “such 
rent shall not be liable to enhancement during the 
period for which such lower rate ‘is: payable by con- 
be we Me 
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tract’ in s. 26 (1) doces not mean only a section or 
cub-division of time. The word “period” has reference 
to the period.during which by contract a lease is made’ 
to run and during that period whatever its duration 
the favourable rate would be maintained. Therefore 
s. 26 (1) applies evento a permanent lease. FANGA 
Rao v SURYAPRAKASA RAo Mad. 245 


S. 117— Non-compliance with provisions 
of s. 117—Sale under orders passed by Collector 
under s. 117—Sale is illeyal—Substantial injury 
need not be proved for setting aside of such sale, 
Where the selling officer whose duty it was to. 
fix the date of the sale, settle the proclamation and 
cause the sale to be proclaimed, did none of these 
things nor passed a single order: and the orders 
which the selling officer should have passed were 
passed by the Oollector, who had no althority, 
the sale so held in complete disregard of the pro- 
visions of s, 107, Mad. Estates Land Act cannot be 
regarded as asale lawfully held underthe Act. In 
such a case substantial injury need n®t be proved 
for getting the sale set aside as there is no provi- 
sion in the Estates Land Act like that under 
O. XXI, r. 90, Oivil P. O. ManzoxavasakaA THEVAR 
0. OSIDAMBARAM PILLAI ; . Mad. 829 
Madras Gaming Act {Ill of 1930), s..9—Servants 

of keeper of gaming house not gambling—Conviction 

under. ® 

The servants of the keeper of the common gaming 
house, not found to be gambling cannot be convicted 
under s. 9, Mad. Gambling Act. Inre M.R. :V. 
VENKATACHALAM OBETTIAR Mad. 811 


Madras Hereditary Village Offices Act (III of 
1895), ss. 13, 21—Suit by plaintiff that he ws 
legally appointed Munsif and that act of Board 
of Revenue in turning him out is invasion of 
his legal right—Civil Court if can entertain it— 
Power of Board in such matters to interfere 
with orders of subordinates, where statute provides 
different remedies for rectification of error. , 

‘ Where the position taken up by the plaintiff in 

a suit is that he is the legally appointed Village 

Munsif, that there has heen no legal appointment 

of defendant and that thé act of the Board of 

Revenue in trying to turn out the plaintiff from the 

office which he still holds and to put ` defendant 

into his place is an unwarranted invasion of the 
plaintiff's legal rights, the suit is one which the 

Civil Court has jurisdiction“ to entertain. 

The general powers of . supetintendence «ander 
s. 5, Mad. Board of Revenue Regulation do not 
authorize the Board of Revenue to arrogate to itself 
a power of interference in revision or in second 
appeal from a statutory order, when machinery of 
the statute itself confers no such power and con- 
templates the utilization of another remedy which 
is accessible to the person aggrieved, more espe- 
cially in a case in which the consequences of any 
error are purely persona! to the rival ` claimants. 

Consequently the order of the Board of Revenue 
purporting to act in second appeal or revision and 
to decide a matter (the appointment of Village 
Munsif by Oollector) which according to the machi- 
‘nery of the Act should be decided by a suit ander 
s, 13 of Act III of 1895, is an illegal attempt to 
invade the vested rights of the plaintiff and the 
plaintiff has a remedy by way of a suit for a 
declaration of his right to the office and for an 
injunction restraining the defendants from inter- 
fering therewith. K. M. Durartswamzr REDDIAR v. 
SEQRETARY OF STATE. Mad. 280 
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Madras Hindu Rellgiols Endowments Act (Il 
of 1927), ss: 9, 73—S. 73 does not cover a suit 

. relating to deity which cannot be owned. 

Section 13, Mad. Hindu Religious Endcwments Act 
relates only to religious endowment which term contem- 
plates property and doesnot includes a deity which 
accordjng to Hindu Law is something more than 
property and: cannot be said to be owned by ary 
particular class of Hindu or Hindus generally. 
ATYANAGHARIAR v. SADAGOPAOHARIAR Mad.190 
Madras Irrigatlon Cess Act (Vil of1885),s. 1, 

Proviso 2—Interpretation of proviso—Rules made 

under Act; if could be called in aid—Time of taking 

water, tf a factor, 
- The rules mace under Mad. Irrigation Cess Act, 
are*not made parteof the Act and the knowledge of 
the person who framed them is not a factor. There 
isno ambiguity in the wording of the proviso 2 to 
s. 1. Therefore the Court does not need tocall in 
aid the rules in the matter of interpretation. 

If the word ‘and’ is read as ‘or' in the proviso 2 to 
s. 1, Mad. Irfigation Oess Act, it would alter entirely 
the effect of the proviso, but there is nothing in the 
Act which justifies such a reading. 

There is nothing in the proviso which makes the 
time of the taking cf the water a factor. The pro- 
viso had merely regard tothe source. RATHNAMMAL 
v. SEOBETARY OF STATE Mad. 490 

S. t, Proviso 2—Land classified as “single 
crop wet’—Water taken without permission for 
irrigating such land during second crop season— 

Source authorised for irrigation of one crop — 

Penalty under Proviso ?, if justified. 

The Mad. Irrigation Cess Act, being one entailing 
penal consequences the Court ought not to do violence 
to its language to bring people within it, but ought 
rather to take care'that no one is brought within it 
who is not brought within it in express language. 

To enable the revenue authorities to impose & 
penalty in respect of land held under rygotwarz 
settlement aud classified and assessed as’ wet there 
must beunauthorized use of water from a source 
other thanthe authorized source. The mere taking 
of extra water from the authorized source does not 
come within the exception to the proviso 2 tos. 1. 

Consequently it is not within the power of the 
revenue authorities to impose a penalty under the 
Act when water istaken without permission during 
the second crop season for irrigating land classified 
as “single ‘crop wet’ and the source from which 
the water istaken js the source authorised for the 
irrigation ofone crop. RATHNAMMAL V. SEORETARY OF 
STATE Mad. 490 
Malabar Law—Joint property—Impartible pro- 

‘perty—Thiyyas of Calicut taluk — Incident of 

empartibility must be proved, i 

The presumption is that all joint property is 
partible, Partibility is a rule that is incidental 
to common ownership ; it is a rule of equity ap- 
plicable to joint status and itis upon the person 
setting up that the property is impartible to allege 
and prove it. It must be proved by the party setting 
up the incident of impartibility that it exists in the 
community or inthe families in question. It cannot 
Þe said that the incident of impartibility has 
‘been recognized among Thiyyas of Calicut Taluk in 
judicial decisions so as to dispense with proof. 
MARAKKARKANDI Kee. Nan v. Messes. P. R. N. Rama- 
-NATHA IYER & Oo. Mad. 727 
——Tarwad— Karnavan dying after making 

alienations—Junior membera cannot bring suit to 

set aside alienations without consulting succeeding 

Karnavan or alleging misconduct on his part. 

Where the Kernavan who made the alienation 
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is dead,no junior member can be allowed to bring 
a suit without alleging misconduct on the part of 
the succeeding Karnavan or without stating that he 
was consulted. Where a junior member seeks to 
redeem a Kanom, the Oourt would insist upon 
proof that the instituting of the suit was for the 
benefit of the Tarwad. But where itis sought to 
set aside an alienation, all that the junior member 
need show is, that the Karnavan was approached 
but refused totake action. In such a case to insist 
that the plaintiff should show that the Karnavan 
was approached, may seem to be a bare formality ; 
but owing tothe privileged position ofa Karna. 
van, this has been made by judicial decisions a 
part of the Malabar Customary Law. MANAVEDAN v. 
‘VEERAYAN Mad. 66 

Tarward— Kovilagam—Valia Thamburatti— 

Powers of —Suit by, to set aside alienations by 

predecessor brought under O. I, r. 8, Civil 

Procedure Code (Act V af 1908), joining also 

male members of other branches as plaintiffs— 

Death of Valia Thamburatti—Surviving plaintiffs 

cannot continue suit without consulting her 

successor except under spectal circumstances, 

The Valia Thamburatti in a family having four 
branches brought a suit with a view to have certain 
Melcharths, which had been granted by her pre- 
decessor set aside. Along with her were joined as 
plaintiffs, three male members from the three other 
Tavazhis (i. e. other than the one from which the 
Valia Thamburatti came) each representing his 
particular branch. The suits were brought under 
O. I, r. 8, Oivil P. ©., and the four plaintiffs were 
permitted by the Court to represent under that pro- 
vision the entire Pudia Kovilagam. Subsequent to 
the filing of the suit the Valia Thamburatti who 
had joined as plaintiff died and a lady the next 
senior in age, was brought on the record as the 
Valia Thamburattion the application of the surviving 
plaintifs : 

Held, that the then Valia Thamburatti by electing 
to sue could not aunihilate the rightof her sac- 
cessor to be “the monthpiece of the Tarward ” and to 
represent the Kovilagam in her own person, The 
surviving three plaintiffs had, therefore, no right 
to continue the actions unless it could be shown 
that “ very special circumstances ’’ existed or un- 
less they could show that the succeeding Valia Tham- 
buratti had been consulted but refused to prosecute 
the action. The fact that the then Valia Thambu- 
ratti chose to bring the suit pursuant to O.I,r. 8 
made no difference. She was the head of the Kovi- 
lagam and fully represented it and it was super- 
fluous on her part to have applied for leave under 
O. I, r.8, and to have allowed three other persons 
to join with her as plaintiffs. In fact, her applying 
for leave amounted to a surrender of legal right, 
and there was no warrant for holding that the 
succeeding Valia Thamburatti should be bound by’ 
her predecessor’s act, MANAVEDAN V. VEERAYAN 

Mad. 66 

Malicious prosecutlon—suit for damages—Judg- 

ment in criminal case, whesher evidence that pro- 

secution was false and malicious—Oivil Court, duty 
of—Hasentiais to be proved in such a suit. 

In aguit for damages for malicious prosecution 
the judgment of the Magistrate discharging the 
accused is, admissible only for showing that the 
proceedings terminated in favour of the plaintiff; 
But it is not evidence that the prosecution wds 
false and malicious, for a Oivil Court must, in its 
own proceedings, form its owa judgment and cinnot. 
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rely upon the reasons and opinions of the -Magis- 
trate given for his decision. The decision ‘itself 
only is material. a 
. In such a suit it is not necessary for the plaintiff 
to prove his innocence. He must prove that the 
prosecution terminated in his favour. He must 
also ‘prove that he was prosecuted by or at the in- 
stigation of the defendant, that the prosecution was 
instituted without any reasonable and Probable 
cause and that it was due to the malicious intention 
of the defendant, IssaRpDAS KISHINOHAND V, ASSUDOMAL 
RAMANDAS ~ _ Sind72 
Suit for damages —Person instigating false 
. and malicious prosecution, whether liable—Tort.. 
Where it is clearly proved that the person ‘did 
with the necessary knowledge and intention insti- 
gate the false and malicious prosecution and is 
responsible for it, he is liable for damages and it 
matters little that he was too careful tocome as a 
witness in the box but preferred to work behind the 
curtain. Heis in truth the real prosecutor; the 
nominal prosecutor being merely his tool. Issarpas 
KISHINOEAND V. ASSUDOMAL RAMANDAS Sind 72 
Merchandise Marks Act (IV of 1889), s.15— 
. “Offence”, meaning of—Limitation under s, 15, 
« The word “ offence ” in s. 15, Merchandise Marks 
Act means the offence in respect of which the 
prosecution is launched. The limitation prescribed 
by s. 15 of the Act is three years from the date 
ef the-commission of the offence charged and one 
year from the date of discovery by the prosecutor 
of the offence charged, whichever is less. T.M. 
MoHamep Cassim v. Q. 8. T. Spark Tuompy SAHIB 
Rang. eed 
Minor—Ssuit against to enforce void mortgage. SRE 
. Specific Relief Act, 1877, 5.41 — 476 
Mortgage. See Burmese Buddhist Law 817 
—— Adverse possession — Agreement between 
mortgagee in possession and stranger to pay annurty 
“to latter—Whether adverse possession of equity 
of redemption. i i 
. An agreement between mortgagee 1M possession 
and stranger to pay an annuity to the latter and 
recognizing the claim of the latter as the person en- 
titled tothe equity of redemption cannot þe re- 
garded as tantamount to adverse possession of the 
equity of redemption unless the agreement to pay 
an annuity .was known to the mortgagor and 
amounted to hostile possession of his interest in the 
property. GurRunata BALWANT DESSPANDE v. SURYA- 
KANT DHNUDERAO Bom. 561 
-——Construction— Usufructuary or anomalous 
. —Mortgage held anomalous. f 
A document provided that' on receipt of a loan, 
the possession of the property was made over to 
the mortgagee. It was then stipulated that after a 
period of 28 years the debt would be extinguished 
both as regards the principal and interest, There 
«vas, however, a stipulation by which the mortgagor 
agreed.that in the event of the mortgagee being 
dispossessed of the property 1m any way, the mort- 
gagor would, on account of the period of disposses- 
sion, be liable to pay interest at the rate of 6 piez 
per rypee per month. There was, in addition to 
this, a personal covenant to pay: — 
. Held,that the mortgage in question was an anoma- 
( SURESH OHANDRA SEN v.’ JADAV 
QHANDRA SAHA , Cal 866 
— Costs—Mortgage, if security for costs alao, 
A mortgagee in a suit for redemption or fore- 
closure has aight to his general costs of suit, un- 








* lesa ke has, forfeited them by some improper defence 
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or other misconduct. The contract between mort- 
gagor and mortgagee, makesthe mortgag@a security’ 
not only for the principal and interest and such or- 
dinary charges and expenses usually provided for, 
by the instrument but also for the costs properly, 
Incident to a suit for foreclosure or redefnption, 
MANAVEDAN v. VEERAYAN Mad. 66 
In execution of mortgage decree, mortgaged 
property sold and purchased by mortgagee decree- 
holder—Sale subsequently set aside under Civil 
Procedure Code (Act V of 1908), O. XXT, r. 89— | 
Mortgagee, if can be allowed to re-sell property for 
any amount which he left oft inadvertently at 
time of execution. " i 
Where in execution cf a mortgage decree, the 
mortgaged property issold, the mortgage lien comes 
to an end. When the sale is subsequently set 
aside under O. XXI, r. 89, Civil P. O, the lien is not 
revived and the mortgagee decree-holder even if he 
is auction-purcbassr cannot re-sell thee property to 
recover any amount left out by him inadvertently at 
the time of execution. Piecemeal execution of mort- 
gage decree cannot be allowed. GokuL Bruari Das vy. 
KALANDI SENDA Pat, 352 
Mortgage by conditional sale—Morigagor's 
` title and right of possession, if lost on sale of 
` mortgage. 


A mortyagor does not lose either “his title or 


his right to possess on the date of the mortgage 
even where the mortgage is by conditional sale. 
GANGA PRASAD v. ITwARSING Nay. 273 


——Morigage by great grandfather of defendants 
—Suit on—Defendant alleging want of consi- 
deratton and legal necessity— Onus. 

In suit on a mortgage executed., by the great 
grandfather of the defendants the onus of proof 
on the question whether there was consideration, or 
whether the full consideration stated in the mortgage 
had in fact passed, is wholly on the defendants and it 
is not for the plaintifi-mortgagee to prove this matter 
affirmatively; on the other hand when the question 
is whether there was legal necessity for the bor- 
rowing, the onus of proving that there wag, is on the 


plaintifs. Bsacwan SINGH v, BISHAMBHAR Nata ` 
l PC152 
———~—Mortgage of joint Hindu family—Burden 


lies heavily on mortgagee to show thatinterest of 

minor members could be taken from them under 

Hindu Law. i 

The burden remains heavily upon the mortgagee 
to establish compliance with the conditions under 
which the Hindu Law permits the interest of the 
minor members to be taken from them. Kissorr Lat 
v. BUAWANISHANKAR | PG433 

Mortgagee prior to redemption, allowing 
stranger to receive additional advance from him 
On same security and attorning to him—Mort- 
gagor’s right to redeem, tf deprived, 
if during the continuance of the mortgage and 
prior to its redemption the mortgazea allowed a 
stranger to receive an additionaladvance from him 
on the same security and attorned to him, it would 
be ineffective to deprive the trua mortgagor of the 
right to redeem GueuNaTa BALWANT DESEAPANDE v. 
SURYAKANT D IUNDERAO Bom. 561 
Mortgagee sub-mortgaging his rights—Sub- 
mortgagee, tf can bring mortgaged property to sale 
` ta recover his money. 

A sub-mortgagee can bring to sale the property of 
the mortgagor for recovering his money. Ino fact 
When a mortgages sub-mortgages his rights he 
becomes a surety and the sub-mortgagee can enforce 
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his claim against the property which was mortgaged 
to the mortgagee and also against the mortgagee. 
The only reservation is that if notice of sub-mortgage 
is not given to the mortgagor and the mortgagor 
pays the mcrtgage money to the mortgagee, the sub- 
-mortgagee loses his right to proceed against the pro- 
perty. But this does not mean that the sub-mortgagee 
‘has no right totake stepsfor the reccvery of his 
‘Money from the property when the amount has not 
been paid by the mortgagor to the mortgagee. Dost 
-MouaAmMMap Din Monammap v. Duzru MAL AJUDIA 
-Natu Pesh. 665 
~ Mortgagar selling property for discharging 
gubsisting mortgage—Discharge whether made by 
mortgagor or by vendee, is discharge by mortgagor. 

Where a mortgagor mortgages or sells a prop- 
-erty for discharging a subsisting mortgage, whe- 

‘ther the mortgagor discharges by receiving the 
‘money or the mortgagee or vendee discharges by 
covenanting todoso retaining the consideration 
‘money for the mortgage or sale, it will in either 
case be a discharge by the mortgagor. VEDANTAM 
: SUBBARAYUDU Vv., CHAITAPALLI LAKSHMINARASAMMA 
‘ Mad. 435 
——-— Redemption — Limitation, when begins to 
-. Tun — Co-mortgagor redeeming mortgage—He is 
subrogated to position of mortgagee—Suit by other 
co-mortgagor for redemption — Limitation is 

governed by Art. 148, Limitation Act (IX of 1908) 

— Period runs from date of mortgage, 

‘A co-mortgager who redeems a mortgage is sub- 
rogated to the position of the mortgagee. `A suit by 
other co-mortgagor for redemption is governed by 
Art. 148, Lim, Act, and the period of limitation com- 

‘ mences from the time when the right to redeem 
‘accrued, that is to say, from the due date of the 
mortgage, and does not cease to run against the 
plaintifs merely because the other co-mortgagors 
redeem the mortgage. Muka NARAIN SINGH v. RAM- 
LOCHAN TIWARI Pat.855 
: Redemption, suit for—Mortgage with posses- 
ston—Mortgagor when can claim set-off for rent 

. patid by him. 

In a suit bya mortgagor for redemption of a 
mortgage with possession, if he claims an account 
for the rènt paid by him he must establish a 
loss. He would not be entitled, therefore, to have 

‘an account if he merely paid the sum voluntarily 
and had not in any way been forced to pay the 
rent to save the “property which he seeks to set-off 
‘against his liability. lf the plaintiff had been 
forced to pay, he can set-off those sums against his 
liability ; if, on the other hand, there was no such 
. obligation, he would be- entitled to three years rent 
a8 a money decree against the defendant under 
` 8. 70, Contract Act. There is no liability on the 
mortgagee to pay interest. SUBEDAR Mian v. SHEO 
SxANKAR MISSIR Pat, 109 
Subrogation—Mortgagor discharging prior 

:. encumbrance, whether can set it up against later 

encumbrance created by him. \ 
Obiter.—A mortgagor who has created more than 
: One encumbrance cannot set up ‘a prior encum- 
‘brance which he has discharged against a later 
‘encumbrance. A peison who borrows Money cannot 
- be his own creditor and he would be derogating 
from hisown grant. VEDANTAM SUBHARAYUDU v. 
- OHATTAPALLI LAKSHMINARASAMMA Mad,435 
Subrogation—Onus to prove that there was 
agreement tokeep mortgage alive, is on mortgagee 
‘Or vendee, 
In the case of a person who advances money-for 
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the purpose of paying off a mortgage and'takes a 
mortgage or sale, the principle would be that prima’ 
facie the prior mortgage is discharged unless there 
ls an agreement that it should be kept alive or the’ 
mortgagee or the vendee shows that there is ‘some 
reason for presuming or implying such an agrée- 
ment in his favour a8 the subsistence of an inter- 
mediate incumbrance, that is, the onus is on him 
to prove it. The presumption and onus are not 
the same as in the two classes of cases, that is, in 
the case where a person having an existing interest 
discharges a prior mortgage and a person acquiring 
an interest discharges a mortgage. 

(The result of the case law in: regard to presump- 
tion and onus in cases where a charge is not dis- 
charged by a mortgagor andin the absence of an 
expression of intention or an express agreement ‘to 
have the charge kept alive, stated). “-VEDANTAM 
SUBA4RAYUDU V. CHATTAPALLI LAKSHMINAKASAMMA .” 

Mad. 435 

—-—Subrogation—Subsequent mortgagee redeem- 
ing prior mortgage, whether entitled to enforce 
prior mortgage as plaintiff—If can use it as shield 
irrespective of fact that properties mortgaged ‘to 
him are different from those covered by prior mort- 
gage. 

A subsequent mortgagee, who pays up and redeems 
the earlier mortgages as a part of the covenant in 
his mortgage is entitled to claim subrogation so 
as to give him the right to enforce the right of 
the earlier ‘mortgagees asa plaintiff in‘an action‘and 
he can also use the earlier mortgages as a shield 
irrespective of the fact that the properties’ mort- 
gaged to him are different from the properties 
covered by the earlier mortgages so’ redeemed.’ TIKA 
Sao v. HARI LAL l Pat, 513 F B 
Term providing that person in possession 

should pay portion of produce to executant 

ig not inconsistent with dacument being mortgage. 

Where the agreement provides that the person 
placed in possession should pay one-fourth of the 
produce to the executant equivalent to a net annuity 
of certain sum the term is not inconsistent‘ with 
the document being a mortgage. -GuRNATH BALWANT 
DESHPANDE V. SURYAKANT DaUNDERAO Bom. 561 
Muhammadan LaW—Dispute as to ownership to 

property in Lahore between Muhammadans and 

Sikhs—Presumption as to law applicable for events 

taking place between 1762 and 1849. 

There is nothing in the Punjab Laws Act or in 
any other Act authorising the British Indian Oourts 
to uproot titles acquired prior to the annexation by 
applying tothem a law which did not then obtain 
as:‘the law of the land. ‘There is every presumption 
in favour of the proposition that a change of 
sovereignty would not affect private rights to prop- 
erty. 

it is idle tocall upon the Courts to apply 
Muhammadan Law to events taking place betwéen 
1762 and 1849, in the Punjab (Lahore) without first 
establishing that this law was at that time the law 
of the land recognised and enforced as such, If it 
be assumed, for example, that the property in dis- 
pute was by general lawor by special decree ‘or 
by revenue-free (muafi) grant vested in the defendant 
Sikh gurdwara according to the law prevailing uader 
the Sikh rules, the claim made by the plaintiffs 
(Muhammadans) to the contrary becomes irrelevent. It’ 
is for the plaintiffs to establish the true position as at 
the date of annexation, Where the Sikh mahants 
had held possession for a very long time under the 
Sikh -state there is a heavy burden on the plaintifis 
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to displace the presumption that the makants’ pos- 
Session was in accordance withthe law of the time 
and place. Mosque Known as Massip SHAHID Gang v. 
SHIROMANI GuRDWARA PABBANDHAK COMMITTEE, 
AMRITSAR PC1 
———— Dower — Husband can fix or increase 

dower at anytime during continuance of marriage 

—For increasing dower mere declaration by husband 

is suficient. ' 

In the case of a Muhammadan woman, it is open 
to the husband to fix the dower at any time before 
or after the marriage. It is further open to the hus- 
band to increase the amount ofthe dower at any 
time during the continuance of the marriage, For 
the purposes of Increasing the dower a declaration by 
the husband is quite sufficient under the Muhammadan 
Law. Onan Pir v, Fakar SHAN Lah 725 
———— Glft—Gift by father to child—Mother, 

when can acceptit on behalf of child. 

A gift by a Muahmmadan father to his minor 
child is not invalidated because the father autho- 
rized the mother to accept the gift on behalf of 
the minor. But this does not amount to the con- 
stitution of the mother as legel guardian for all 
purposes or after the father’s death. If her autho- 
rity is a delegated authority it will lapse on the 
death of the delegator whose legal powers pass on 
death to another. KUNHIBI v, KALLIANI AMMA 

Mad. 476 

- Guardlan—De facto~Debt by, to save 

minor's property —" Act arising from wants of 
infant ". 

A minor cannot be bound by personal debt by 
his de facto guardian unless the debt can be 
brought under the category “ acts arising from the 
wants. of the infant’. Where the mother as de facto 
guardian borrows from a person to save minor's 
‘property from the Court sale, no such obliga- 
tion could be deemed as one “arising from the wants 
of the infant" when there is time toadopt the 
proper procedure of calling in the aid of the legal 
guardian, if any, or of obtaining an order of the 
Oourt for the appointment of a legal guardian, 
especially when the decree which threatened the 
minor's property was itself based on a mortgage 
executed by the mother as guardian of minor. Such 
borrowings cannot bind the minor’s estate. KunaIsr 
v, KaLLIANI AMMA Mad. 476 
~-————— De facto—Mortgage by—Whether 
binding on minor. 

A mortgagee cannot get a mortgage decree on 
-the strength of a mortgage executed by the mother 
of a Muhammadan minor, as de facto guardian. 
KuNuyIBIv, KALLIANI AMMA ' Mad. 476 

Guaralanshlp— Hanafi— Mother's power 
as guardian to dispose of minor’s property to pay 
off debt. 

According to Hanafi School of Muhammadan Law, 
hə mother is only entitləd to the guardianship of 
her children upto certain ages and under certain 
conditions, that is to say, her right to guardianship 
of the person of a minor is recognised, but she is 
considered to be totally unfit to act as a guardian 
of a minor's property. Father alone is recognised 
as a Child's natural guardian who can manage his 
property, failing him the right to such guardian- 
ship vests in his executor, and in his absence in 
the grandfather (if alive) or his executor. In de- 
fault ofall these the Judge as the representative 
of the sovereign is authorised to appoint a guar- 
dian for protecting and (preserving an infant's 
. property, No other relative including the mother 
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enjoys this right of dealing with a minor’s-estate | 
according to Sunni Law. The position èf :a real 
mother is no better in law than thåt of a meyè 
stranger or intermedlor 30 far ag the immovable 
property is concerned. Not only a _ transfer of 
minor's interest in such property is forbidden witt- 
out the direch permission of the Oourt; but even. an 
incumbrance is not protected against a claim by or 
on behalf a minor. ‘The mother’s action in dealing 
with her minor son's property is no better’ than 
that of a:fazuli, whose transfer is voidable at the 
option of the owner according to the Hanafi doc- 
trine, and is utterly void according to the Shafai‘s 
view. „ASGHAR Hosaln:v, Yanya HosaIn ` Rhop,21 
-- Limitation Act (IX of 1903), applicability 
to, in Punjab a eof 
By the Punjab Laws Act, 1872, the Muhamma- 
dan Law is made applicable to the.religious iri- 
stitutions of the Muslims but only in so far as “it 
has not been modified by legislation. .Thus’ the Lim. 
Act, 1908, applies though limitation is not an original 
principle of Muhammadan Law. - nee 
It would not be tolerable that ʻa Hindu ora 
Muslim in a British Indian Oourt should be put to 
the expense of proving by expert witnesses the legal 
principles applicable to his case and it would’ in- 
troduce great confusion into the practice of: .the 
Courts if decisions upon Hindu or Muslim Law: were 
to depend on the evidence given in a particular 
case, the credibility of the expert witnesses and 
so forth. The Muslim Law is not the common law 
of India: British India has no common law in the 
sense of law applicable prima facie’ to everyone 
unless it be inthe statutory Codes, e. g., . Qontract 
Act, T. P. Act. But the Muslim Law.is-. under 
legislative enactments applied by. British Indian 
Courts to certain classes of matters and , to certain 
classes of people as part of the law of:the .land 
which the Courts administer as being within-their 
own knowledge and competence. The syatem `'of 
‘“ expert advisers”? (muftis, maulavis or in-the-case 
of Hindu Law pandits) had ita day but has long 
been abandoned, though the opinions given'by such 
advisers may still be cited from the: reports.. Qus- 
tom, in variance of the general law, is matter -of 
evidence but not the law itself. . It is the duty ‘of 
the Courts themselves to interpret ‘the’ law. of- the 
land and to apply it and not to depend on ''the 
opinion of witnesses, however, learned they. mayibe. 
It would be dangerous to delegate their . dut¥ “to 
witnesses produced by either party. Foreign’ law, 
on the other hand, is a question of fact with which 
Courts in British India are not supposed to be con- 
versant. Opinions of experts on. foreign: law are, 
therefore, allowed to be admitted. ; T 
Held, however, that no great. harm, was done by 
the admission of this class of evidence.by the Dis- 
trict Judge as the witnesses made. reference: -to 
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MosQquE KNown As Massip BSAHID GANJ v.. SHIROMANI 
QURDWARA PARBANDHAK COMMITTEE, AMEITSAR . i 
` . 2 PC 
Successlon— Heaclusion of murder and his 
descendants —Conviction for murder. proved by 
plaintiff—Burden shifts on defendant—Murder, if 
must be proved by evidence independent of- con- 
viction, en 
Where the plaintif who is a Muhammadan seeks 
to exclude the defendant from inheritance on - the 
ground that the defendant is claiming through a 
murderer and proves a Conviction ‘and sentence 
passed on the defendant’s . ancestor, it is sufficient 
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to ‘shift the burden of Proof on the defendant as 
the -plaintiff cannot be expected to provethe murder 
independetftly, after the lapse of many years. If 
such “independent proof is held to be indispensable 
the 'rule-of public policy which excludes a murderer 
and "his descendants from succession . would be 
reideréd nugatory at least in cases where the ques- 
tion: arises a long time after the murder. Kuan 
GoL Kaan v. Karas Nisan Lah, 851 

———-- Şuccesslon—Rule of exclusion, applica- 

bility- Motive, for murder, whether material. 

The rule of exclusion of murderer from inherit- 
ance under Muhammadan Law applies tothe mur- 
derer'as well as hfs descendants. In orderto attract 
the srule of public epolicy which excludesa murderer 
and his ‘descendants from succession, it is not neces- 
sary that the murder should have heen committed 
with the object of getting the murdered man's 
property. It applies even where other estates in- 
tervene ase. g., the widow’s estate. Kyan Gun Kuan 
v. KARAM Nwaan Lak. 851 

Waqf—Adverse possession—Waqt building, 
if can be possessed adversely to waqf' 

The Lim. Act, is not dealing with the com- 
petence of alienations, at Muhammadan Law. It 
provides a rule of procedure whereby British Indian 
‘Courts do not enforce rights after a certain time, 
with the result that certain rights come toan end. It 
is impossible to read into the modern Limitation Acts 
any exception for property made wagf forthe pur- 
poses of a mosque whether the purpose be merely 
to- provide money for the upkeep and conduct of a 
mosque or to provide a site and building for the 
purpose, The contentions that such a building 
cannot be possessed’ adversely to the wagqf, or that 
it :is not so possessed so long asit is referred to 
as “ mosque,’ or unless the building is raised to 
the ground or loses the appearance which reveals its 
original purpose cannot be accepted. Mosquz Known 
As'MasJip SSAHID Gans v. SRIROMANI GuURDWARR PAR- 
BANDHAK COMMITTEE, AMRITSAR PCi 


Anology between mosque and Hindu 





— 





diettes, 
_ There is no analogy between the position in law 
of -a‘building dedicated as a place of prayer for 
Muslims and the individual deities of the Hindu 
religion. Mosquz— KNown as Massip SHAnID GANJ v. 
SsIRoMANI GURDWARA PaRBANDHAK UoMMITTEE, AMRIT- 
BAR PC1 
——-—— Building of mosque, if “juristic 
petson.’’ 

8 Obiter,—The land and buildings of a mosyue are 
property and they are nota ‘“juristic person". 

The recognition of an artificial person isnot to 
be justified merely as a ready means of making 
conta or ill-expressed—work convenisnt- 
Yin 

Suits cannot competently be brought by or against 
such institutions as artificial persons in the British 
Indian Courts. Mosque KNown as Massip SHAHID 
GANJ v.. SxTROMANI GURDWARA PARBANDJAK COMMIT- 
TEE, AMBITSAR P C1 
—_——— — Limitation Act (IX of 1908), if 

applies to waaf. 

The rules of limitation which apply to a suit are 
the rules in force at the date of institution of the 
suit, limitation being a matter of procedure. It 
cannot be doubted that the Lim. Act of 1908, ap- 
plies to immovables made wagqf notwithstanding that 
the ownership in such property is said io accord- 
ance- with the doctrine of the two disciples to be in 
God. Mosque Known as Masyip SHagip GaNnu v. 
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SHIROMANI GURDWARA PARBANDEAK OoMMITTEE, AMRIT- 
SAR PC 





— Waqf—Mutwalli—Right of, whether can 
be acquired by prescription. 

A mutwalli according to Muhammadan Law is 
only a manager or a superintendent of a religious 
institution, He administers the temporal affairs of 
the institution. His liability is that of a trustee. 
A mutwalliship can be held by asingle individual 
or two or more individuals, or by a body of per- 
sons constituting a Committee. The right to manage 
a religious institution is a right which is recog- 
nizable and enforcible in a Court of Law. Such a 
right can be acquired by prescription, MUHAMMAD 
Hussain Sabipv. MAJIDAY MAHMOOD JAMAIT 

Mad, 860 
—-——. Mutwalli—Society, if can be mut- 
walli. : 

A society, which has been for a period of 14 
years in undisputed management of the mosque in 
derogation of the right of the previous mutwalli 


must be deemed to have acquired the ssid right. 
Musamman Hussain Saurs v, Masipay MaAnmoop 
Mad. 860 


JAMAIT : 
—— Person creating waqf—Mutation of 
zamindari made in his name as mutawalli— 
Failure to pay allowances fixed in deed or make 
proper entries in municipal registers or payment 
of income-tax does not conclude that waqf was 
fictitious. i 
Where a person dedicates his property as wagf and 
gets the zamindari mutated in his own name in the 
capacity of mutawalli, but fails to pay the allowances 
fixed in the deed of wagf or to have proper entries 
made inthe municipal registers or fails to claim 
exonaration from payment of income-tax, then the 
only conclusion is that the mutawallt was not per- 
forming his duty as a mutawalli properly. All that 
can besaid is that the mutawallz committed a breach 
of his duties, but it cannot be said that the wagf was 
fictitious or that no waqf came into existence in 
law. AHMEDI BEGAM v. BapRuN Nisa Oudh 391F B 
-———— —__-—_— Right to worship or say prayers 
ina building—Nature of—When can be taken 
away. i . 
The right of a Muslim worshipper may be regard- 
ed as an individual right. It is not a sort of 
easement in gross, but an element in the general 
right of a beneficiary to have the wagf property 
recovered by i168 proper custodians and applied to 
its proper purpose. Such an individual may, if he 
sues in time, procure the ejectment of a trespasser 
and have the property delivered into the possession 
of the mutawali or of. some other person for the 
purposes of the waqf. Asa beneficiary of the Te- 
ligious endowment such a plaintiff can enforce its 
conditions and obtain the benenta thereunder to 
which he may be entitled. But if the title csn- 
ferred by the settlor has come to an end by reagon 
that for the statutory period no one has sued to 
eject a person possessing adversely to the wagf and 
every interest thereunder the rights of all beneficia- 
ries have gone: the land cannot be recovered by or 
for the mutawalt andthe terms of the endowment 
can no longer beenforced. The individual charac- 
ter of the right to go to a mosque for worship 
matters nothing when the land is no longer wagf 
and is no ground for holding that a person born , 
long after the property has become irrecoverable 
can enforce partly or wholly the ancient dedication. 
The rights of the worshippers stand or fall with 
the wagf character of the property and do not con- 
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tinue apart from their right to have the property 
recovered for the wagf and applied to its purposes, 
As the law stands, notice of the rights of. indivi- 


dual' beneficiaries: does not modify the effect under ` 


the Lim. Act of possession adverse to the wagf, 
Were the law otherwise the effect of limitation 
upon- charitable endowments would be either negli- 
gible or-absurd. The plaintiffs may, if they choose 
refrain from asking that the land be recovered for 
the wagf but’ they do not alter the character of their 
right by deserting the logic of their case. Mosque 
K:wownfas Massin Suanip Gang v. SHIROMANI Gur- 
DWARA PARBANDHAK COMMITTEE, , AMRITSAR 
os PC1 
~ Waqf—Wagf by indebied zeraon—No 
arrangement in deed for debt—Wagf, if void. 

‘Per Division Bench in order of reference.—There 
igno'general-'ruleof Muhammadan Law thatthe 
waqf.by,a person, who is indebted and who does not 
make any arrangement in the deed of wagf for that 
débt, is altogether void. If however the case on 
facts falls within the provisions of s. 53 of the T. P. 
Act'the waqf may be set aside. Aumapr Bzaam v. 
Baproun’ Nisa Oudh 391 FB 
Mussalman Waqf Validating Act (VI of 191 3), 

S. 3—Wagf describing ultimate object of benefit 

‘as ‘charitable purposes highly commendable accord- 

ing to Hanafi School’ — Validity of. 

(Per Fuli Bench, Zia-ul Hasan, J., dissenting, )— 
A waqf: describing the ultimate object: of the 
benefit as ‘charitable purposes highly commendable 
according to Hanafi School’ (umur-i-khair men jo 
bamaujib mazhab Hanafia zeada munasib hun kharch 
kare) is not: valid according to the Mussalman Waqf 
Validating Act (VI of 1913) unless the author of the 
wagf specifies 8 particular object and that parti- 
cular object is recognized by the Muhammadan Law 
as religious, pious or charitable and is of a perma- 
nent character. The waqf, describing the ultimate 
object of the benefit as ‘charitable purposes highly 
commendable according to Hanafi School,’ is invalid 
on the ground of vagueness and uncertainty having 
regard to the decision of their Lordships of the Privy 
Council in Runehordas Vandrawandas v. Parvati- 
bhai (L R261 A 71) Auman Braaw v. BADRUN 
Nisa Oudh 391F B 
Negotlable Instruments Act (XXV of 1881), Ss. 

9,118 (g) —Holder in due course,’ meaning of — 

Presumpiton under s. 118 (g). 

The term “ holder in dus course " as defined in 
S, 9 means a person who gives consideration. 
Therefore, the words “for valuable consideration ” 
at the end of issue No, 1 (a) are euperfluous be- 
cause it is understood that he has given valuable 
consideration if he is a holder ia due course, 
Consequently where the plaintiff fles a suit on a 
promissory note asa holder in due course, the 
presumption under s. 148 (g) is that he has given 
valuable consideration and the burden to prove the 
contrary is on the defendant. R., M. OxooxaLincam 
CHETIYA2 v. R. N. SUBRAMANTA PILLAY Rang. 715 
$S. 9, 118 (Z)—Suit on pro.note—Defendant 
admitting that some amount is due—Plaintif, 





whether he sues as holderor as “ holder in due 
course, is entitled to recover same. 
Where ina suit on a promissory note the de- 


fendant admits that something is still due on the 
pro-note, the plaintiff is entitled to recover the 
same whether he sues as “holder in due course ” or 
on the footing that he is a holder. R. M. OHOOKA- 
LINGAM OBETTYAR v, R, N, SUBRAMANIA PILLAY 


Rang. 715- 


- 
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~~ 88.44, 45--Promissory note signed to get 
one small cash payment and cancellation of: old 

promissory note—Ss. 44 and45,if apply. è ` t 

Where a person has signed a promise to pay a 
large amount by reason of getting two benefits, one . 
a small cash payment and the other the cancella- . 
tion of an old note, s,.44, Negotiable Instrutnents 
Act, does not apply to such case. Nordoes g..45 apply, 
because the consideration is not“ ascertainable in 
money without collateral enquiry.” ABDUL AZIZ 
KHAN v. Mauna PE Tin? Rang. 384 
- 8. 78—~—Pro-note—Valid discharge—Benami 

pro-note. 

Section 78, Negotiable Instruments Act, should be: 
strictly construed and a valid discharge can be given: 
only by the payee of a promissory note or-the holder 
thereof, thera being. no such thing “or this purpose 
as a benami promissory note taken inthe nameof- 
one person but. really meant forthe benefit of an- 
other, MADDALI TIRUMALA ANANTA v. KILAMBI MAN- 
GAMMA Mad. 685, 

S. 87—Alteration by creditor in bahi in- 
entry relating to repayment—Suit should not be 
dismissed in tato. 

The principle that a document in which altera-. 
tions have been introduced ie void and. no decree: 
can be based on a void document in not applicable 
where the alteration which has bean found to have 
been made by the plaintiff is not in the entry on 
the basis of which the suit has been iastituted but 
in an entry relating to repayment. MuKkat RAM v. 
Sita Ram Lah. 85 

8,87~—Alleration by stranger, if comes 

under s. 87. 

The alteration referred to in s. 





87, Negotiable 


Instruments Act, refers toa deliberate alteration 
by a party tothe instrument or by one on whom 
his interest had devolved and not by a stranger - 


particularly when no conduct can be imputed to the 
party in whose interest the alteration has been 
effected or from which either his complicity, laches 
or negligence may be inferred. KRusHNACHARANA 
Paper v. GouRocwANDRO Dyano Sumanto Mad, 795 
S. 87—Material alteration in pro-note by 
stranger, if makes. it inadmissible in evidence—. 
Promisee, if can base action on original 
consideration, 
liven if a pro-note materially altered by a stran- 
ger be held to be void under s. 87 it does not. 
become inadmissible in evidence as would have 
been the case if the  document*were not daly 
stamped. A subsequent alteration in the document 
by a stranger woald not deprive the person, who 
had advanced the money or to whom the. money 
had become payable subsequently on account of 
the promisee's death of his remady to bring a suit 
for the money advanced to the defendant by way. 
of loaa, The pro-note would not entail the penalty 
of depriving the drawee or promisee or their re- 
presentatives-in-interest from maintainingan action - 
on the original consideration. The promissory note 
having thus bsecsme void, the person who had re- 
ceived an advantage under the instrument is bound 
to restore it or to make compensation for it. There 
is no resson why the Oourts should not act in 
such a case on the principle embodied in s. 65, Con- 
tract Act, KrRusaNaodaRaNna PADHI v. GouRCOgANDRO 
Dyano SuMANTO Mad, 795. 
8, 87—Material alteration, what ts—Motive, 
how far material—Alteration of dates of execution 
of pro-note and of endorsement of payments, 
whether material, 
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The motive of the person making the alterations 
is to a large extent immaterial. In order to decide 
the matefial character of the alteration one will 
have to obvfously confine himself tothe alteration 
and the effect it is shown-to have produced on the 
document itself. Ifthe legal identity of the charac- 
ter. of the instrument have been affected or if the 
liability. has been attempted to have been. extended 
by the alteration, it must be held to be material 
and this would be sogrrespective of the fact whe- 
ther the alteration is tothe prejudice-of the pro- 
misor or the executant ofthe instrument or not, 
If the: integrity of a contract has been broken and 
its identity changed either by a party to the con- 
tract or by one who is-entitled to sue on itor with 
their connivance and ‘possibly even when their neg- 
ligence has contributed to the.alteration, the instru- 
ment incorporating such a contract must be held 
to: have been vitiated. The alteration in the date 
of the execution of the pro-note and endorsement 


of paymené is, therefore, a material alteration. 
KRUSHNACHARANA DADsI v. GouvROoHANDRO Dyano 
SuMANTO Mad. 795 


——— 8. 118 (g). Sse Negotiable Instruments Act, 
1881, s. 9 715 
——— 8,145. Sree Negotiable Instruments Act, 
- 1881, s. 144 384 
Oaths Ac (X of 1873), s. 8—Defendant agreeing 
to decree being passed in plaintiff's favour if plain- 
tiffs witness took oath on talaq—Wrtness agreeing 
but defendant resiling later on—Oath held illegal 
—Refusal of defendant to give oath did not affect 
Case, - 
For an oath to be administered by the Court it is 
necessary that it should not be against decency and 
that it should not affect the rights of a third 
party. 
During the trial the defendant offered to abide by 
the oath of one of the plaintiff's witnesses and said 
that a decree may be passed in favour of the plain- 
tiff if the witness took an oath on talaq. The witness 
agreed to take the oath butthe defendant resiled 
from the offer later on: 
Held, that divorcing one's wife was not a very 
respectable form of oath and certainly militates with 
decency. At the same time it had the effect of 
divorcing the wife who was a third party. In the 
circumstances the oath offered by the defendant was 
illegal, Therefore the refusal of defendant to give 
an illegal oath did not affect the case at all, Gun 
AnmaD FAZAL AMAD v. ABDUL Aziz ABDUL KARIM 
Pesh. 687 

Orissa Tenancy Act (ll of 1913), s. 104—Co- 
hebaits of one ‘‘debottar Jund” jointly managing 
group of properites—Whether can be dealt with in 
one case, 

A group of properties jointly managed by the 
co-shebaits of one ‘‘ debottar fund" can be dealt 
with by the Court in one case on a single application 
under s, 10}, BAMDEB Das v. CoLLEcTor OF CUTTAOK 

: Pat. 329F B 
ss, 104,105—Co-shebaits, if co-owners for 
. purposes. of s. 104. 

Where, a property dedicated to a single idol has 
degcended to a number of co-shebaits, these co- 
shebaits, though they are not “ co-owners ° of the 
endowed property in the strict sense of the word, 
ought to be regarded as such for the purpose of 
s. 104, Orissa Ten. Act. BAMDEB Das p. COLLECTOR 
oF CUTTACK Pat, 329FB 
S.-105—Order-under- s. 105 without notice 
.to. other party is illegal, 


- 
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Where a Judge passes an order under s. 105, Orissa 
Ten. Act without notice to the party to be affected 
thereby and without giving him an opportunity to 
show cause why acommon manager should not be 
appointed, the Judge acts with material irregulari- 
ty inthe exercise of his jurisdiction. BAMDEB Das 
v. CoLLECToR OF CUTTACK Pat. 329F B 
——-s. 204—Order of Collector in appeal— 

Subject-matter of case valued at less than Rs. 100 

—S, 201, cl. (3) applies to case—Order held not 

revisable by High Court. 

High Oourt cannot revise the order passed by 
the Collector in appeal in a case in whish the 
subject-matter is valued at less than Rs. 100 and to 
which the provisions of cl. 3 of s. 204, Orissa Ten, 
Act, apply since in these circumstances the Oollec- 
tor cannot be held to be subordinate to the High 


Court. Pont SETHI v. GANGADHAR PATRO Pat. 419 
Oudh Estates Act (lof 1869), s. 8. Sg Oudh 
Estates Act, 1869, s. 23 38 





s. 23— Ordinary Law asto sanad—'Ordinary 
law’ in 3.23 includes valid primogeniture sanad — 
Mere existence of such sanad, if proof that taluq- 
dari estate it governed by it. 

The ordinary law referred to in s. 23, Oudh Es- 
tates Act includes a valid primogeniture sanad, 
but the mere existence of sucha sanad does not 
conclusively prove that a taluqdarz estate is gov- 
erned by it There must be a surrender of the 
first grant followed by a new grant with a primo- 
geniture sanad. If a primogeniture sanad ig 
issued and:it is not what was wanted by the 
grantee or grantees it cannot be held that he or. 
they accepted it or that he or they surrendered the 
estate so that there was a valid new grant on 
different conditions. Ras Ras Bausapur SINGH v, 
SATRANJI SINGH Oudh 38 

ss. 23, 8— Existence of primogeniture 
sanad— Estate not entered in List I1I—Whether 
suggests rejection of male lineal primogeniture. 

Where in epite of the existence of a primogeni- 
ture sanad, the estate was not entered under s., 8 
of the Oudh Estates Act in List JI, but in 
List 1V, it is a piece of evidence which taken. 
with the other facts suggests 2 rejection of male 
lineal primogeniture rather than a rejection of the 
provisions of s. 22, cls, lto 10. Ras Ras Bavanue 
SINGH V. SATRANJI SINGH Oudh 38 
—ss. 23, 8—Property governed by 8. 23— 

Succession to, how governed. 

The suzcession to the property governed by s. 23 
of the Oudh Estates Act is regulated by the ordi- 
nary Jaw to which members of the intestate’s tribe 
and religion are subject. It is true that a primo- 
geniture sanad forms’part of such ordinary law, 
but the ordinary law as to a sanad is that it 
governs only the property as to which it has been 
granted. 

When thereis a cu:tom in the family that non- 
taluqdari property follows taluqdari property the 
position is different. Ray Ras BAHADUR SINGH v, 
SATRANJI SINGH Oudh 38 
Ouah Rent Act (XXII of 1886), ss, 119,116 

Ser Oivil Procedure Oode, 1908, O. IX 297 
——_—_——-ss. 119, 116—Order under s. 151, Civil 

Procedure Code ‘Act V of 1908) by Revenue Court — 

No appeal lies to Civil Court, 

Appeals from orders under Oudh Rent Act will 
not lie unless the orders are such that an appeal ` 
would lie from them under the provisions of 
O.XLIII, r. (1) ors. 104 of the Code. Itfollows that, 
inasmuch as an order made under s, 151 of the 
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Civil P. O.; (by a Court which recognised that it had 
jurisdiction, but for perfectly good reasons declined 
tomakean order as prayed and exercise its dis- 
cretion under that section in favour of the applicant) 
is not appealable under the provisions of O, XLIII, 


r. (1) or s. 104 of the Code, it is not appealable at. 


all.‘ Where therefore the District Judge entertains 
and allows the appeal he exercises a jurisdiction 
which is not vested in him by law. No appeal also 
lies from the order of the District passed in appeal, 
which he had no jurisdiction to entertain. MULA 
v. Ram DULARI Oudh 297 
s. 127—Grore land ceasing to be so—Grove- 

. holder subsequently remaining in possession of 
land—S. 127 applies—Mere non-payment of rent 

. for long time, if maxes: his possession adverse— 

What-must be proved to avotd a. 127, 

When a grove-holder remains in occupation of 
the: land after the trees have disappeared, the pro- 
visions of s. 127 of the Oudh Rent Act would apply. 
Mere ‘possession fora long time or non-payment of 
rent cannot establish adverse possession. In order 
to avoid s. 127 the grove-holder would have to 
prove either that he was under-proprietor under 
s. 107-H or else that he had done some overt act 
which made his possession adverse. Í 
to prove this, his claim to be an under-proprietor 
could not be considered a bona fide one and as he 
has ceased to be grove-holder, there being no 
trees, 8. 127 of the Oudh Rent Act will apply. 


MAHRAJ KUMAR KARBRAMJIT SINGH v. QAJRAJ BINGE 
ae Oadh 408 
Pakka artla—Relation between pakka artia and 


: constituent—Suit for account by constituent against 

_pakka artia, if lies. 

. Where an order has been given and ‘accepted, the 
parties stand to one another in the relation of 
principals. There is no relationship of. principal 
and agentsuch as would justify ademand by the 
constituent of an account. Theonlyclaim which can 
bé madeby a constituent against a pakka artia is 
for a liquidated sum. Thecalculation of the sum in 
no sense involves accounting by the pakka artia; it 
is a matter of the application of simple arithmetical 
methods to.facts within the knowledge of both 
sides. BALKRISHAN & Co. v. Ram Natu SAIGHAL 

Lah. 690 
Pardanashin lady— Deed by—Burden of proof — 

Question-of undue influence, when arises—Held, 

that deed executed by pardanashin lady was void 

as whole, 

- The contention that ignorance of the lady, of the 
contenté nf the deed, was not sufficient to avoid the 
deed in the absence of proof of undue influence; is 
inconsistent with, and would render largely nugatory, 
the burden of proof laid on the parties setting up the 
deed insuch a case. It ig only when the party on 
whom the onus lies, has established the grantor'!s 
intelligent understanding of the deed, that the ques- 
tion of undue influence having affected such intelli- 
gent:understanding can arise. 

‘A pardanashin lady applied for a loan from a Bank, 
to be secured on certain agricultural properties, Ata 
special meeting of the Bank it was resolved that if 
her husband .and eldest son joined in the mortgage 
bond and the lady mortgaged. the. dwelling house 
along with the Jands, the loan would be granted. 
There was no evidence that the lady was informed 
‘about this resolution. A mortgage deed on the basis 
of the terms of the Bank was subsequently executed, 
There was no evidence that the deed was read over to 
the lady and.understood by her. The concurrent 
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Pardanashin lady~conck.- >o tot 


aye PA 


“Qe 


findings of fact, were that she was not aware that her 
bouse was included inthe deed. executed: by her and.: 


that the execution of the deed was not her mé@notal or? 


conscious act: : 


Held, that the whole deed was affected and: not: 
LTD v JYSTI. 

P C890: 
—Mortgage by—Lady did not-understand that: 


binding on her. BANK or KHULNA, 
ProkasH MITRA i ; 





she was incurring ‘personal liability for loan—.. 


Mortgage held did not bind ker at 
requtred 
.of bargain. 


If for want of explanation a pardanashin lady. : 


did not understand an importartt feature’ of the. 
transaction, it cannot be held that -her mind and. 


ali— Lady, tifa 
to understand every technical detail - 


free consent went with her aat in executing ‘the: 


deed. A pardanashin woman-is not reguiæd to. 
understand every technical detail of a bargain.: 
The requirement 


is that the disposition: made: 


must be substantially understood and must really » 


be the mental act as its execution is the physical 
act of the person who makes it. -Though there. 


may notbe a clear understanding of each detail-. 


of a matter which may be greatly involved in 
technicalities there may still be an intelligent 
comprehension of the bargain on the part of the- 
lady. In sucha case the bargain is good and is 


good asawhole. Butif a feature of the transaction. 


affecting in a high ' degree the expediency of her 
entering into it is not understood by the lady the 
bargain cannot be divided into parts or otherwise 
reformed by the Oourts so as to uphold certain 
portions of it whilerejecting others. The. protection 
extended to a ‘peraon in her situation is protection 
against being held bound by a transaction which 
never had her free and intelligent consent. Where 
therefore the lady who had executed a mortgage. 
did not understand that she was incurring personal 


liability for the loan the mortgage deed does not’: 


bind her at all, 
SURADHANI DEBYA CHAUDHURANI 


Partition. Ser Hindu Law 


Partnership Act (IX of 1932), s. 4—Person 
taking joint lease of property upon uhich market 
was started —Fact that market was opened few days 
before actual lease was granted, whether makes it 
partnership bustness—Status of lessees. 

Where certain persons take a joint lease of the pro- 
perty upon which a market is started, the mere fact 
thatthe market was opened a few *days before ¢he 
lease was actually granted does not justify the 
inference, that it was a partnership business, and the 
parties therefore are not joint owners of the market 
and its site. ABU SHAHID V, ABDUL Hoque Dognasy 

Cal. 642 

Penal Code (Act XLV of 1860), s; 34. Sese Pena 
Code, 1860, s, 297 

————S, 71. Ske Penat Code, 18£0, s. 147 

ss. 109, 467, 120-B—Charges framed 
under 8. 120-B- 467 and s. 467-109—Charge under 

3. 120-B-487 cancelled for want of sanction under 

s. 196-A, Criminal Procedure Code {Act V of 1898) 

-—Accused, if can be convicted under s. 467-109.. 

Where accused are charged under g, 
I. P. O., with the offence of conspiring to forge -a 
valuable security and subsequently an additional 
charge is framed, of abetment under s. 467-109; 
I. P.O’, and after recording all the prosecution 


Hem Cuanpra Roy OHAUDBURY' v, 


evidence the charge under s. 120-B-467 13 cancelled . 


for want of sanction required by s.. 196-A, Orimi- 
nal P, O., the Court can convict the accused under 


PC509: 
169 


867. 
648. 


120-B-467, - 


Vol. 189} 


Penal Code—contd. 


s. 467-109. Yawar BAKHT:OHOWDEBURY V. EMPEROR 





° Cal. 173 
s8 147, 148, Sge Penal Code, 18€0, s. 302 
426 


-— $S. 147, 323, 325, 71—Accused assaulting 
person—A!l conticted under ss. 147 and 323 and 
separate sentence under each section awarded— 
Offences under ss. 147 and 323 held were separate 

, and 3. 71 did not apply. 

One B was ploughing the field .of his master 
-when the accused arrived armed with ldihis and 
tried to stop B ploughing the field. B re- 
fused to comply and P one of the accused 
told J another accused to beat him. J there- 
„upon threw B oyn and assaulted him. The 
other accused struck him with lathts, kicks and 
-fists. The @ccused were convicted and sentenced 
inder ss. 147 and 323, I. P. O. It was contended 
that the separate sentences awarded under ss, 147 
and 323, $ P. C., were illegal under s. 71: 

_.. Held, that the offence under s. 147 was complete 

as soon as J felled B down by using force and the 

hurts subsequently caused to B would come under 
gs, 323 or 325, I. P. O. In other words the facts 
proved showed that there were two distinct 
and separate offences, and not one “made up of 
parta any of which parts is in itself an offence” 
as is required by s. 71, I. P.O. The conviction of 
accused under s. 147 and s. 323 and awarding of 
separate, sentences was legal, PARMESBWAR v, BM- 

. PEROR Oudh 648 

———-88. 148, 149, 427 — Site belonging. to 
villagers generally and set apart for public purposes 

—Complainant building walls on it—Hemoval of 

walls, tf amounts to criminal offence. 

. .Where a site belonged to the villagers generally 

and had been set apart for public purposes they 

“are entitled as a matter of Jaw to remove the ob- 

struction to the enjoyment of the site and the mere 
removal of the walls built on that site by the com- 
plainant would not amount to a criminal offence. 

‘The common object of demolishing the walls can- 

not, in these circumstances, be regarded asan un- 

"lawful one, In re GOLLAKOITA SURYANARAYANAMURTHI 


nae. ts Mad, 827 
s——— sS, 153-A—Scope. 


Limits of person's freedom of speech stated, JAGAN- 
wats Prasad SURAJ Parkash VERMA y. EMPEROR 
po Nag. 74 

“gS. 171-G—S. 171-G, scope — Offence of 
' defamation. also coming under. 8s. 171-G — 

= Prosecution under s. 171-G, if obligatory. , 

~ ‘Jt cannot be said that s. 171-G is a species of the 

‘more general offénce of defamation or, is carved ont of 





s. 499. ‘The prosecution ‘under s8. 171-G is not obliga- . 


` tory when the offence committed is also one under s. 500. 
BHAQGOLELAL V. EMPEROR Nag. 382 

- s. 182—Person giving information to Police 
about non-cognizable offence—Complaint found to 

be false—Person, if can'be convicted under s. 182. 

_. Section 182, ‘I, P. U.,mdkes no distinction between 
information relating to a cogniZable offence and one 
relating to a non-cognizable offence nor is there any 
thing in that- section to justify the conclusion that 
_it. applies only to. cases ın which the information 
given to any public servant relates to & cognizable 
-offence. In. fact.illus, (a). and',b) to s. 182 show 
that.,that. section applies as..much. to’ information 
- relating toa non;cognizable offence ds to one about 
„a, cognizable offence... When a false report.is made 
to. the Police the question in deciding: as to whether, 
it amounts to an. offence under.s, 182 is not whether 
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the report is one of a cognizable crime but whether 
it is of such a nature as might be supposed to 
lead the Police to make use of their lawful powers 
to the injury or annoyance of any person. 

The prohibition contained in sub-s. 2 of s. 155, 
Criminal P. C., is not absolute but is qualified and 
the preventive action of the Police is not restricted 
to the prevention of cognizable offences only. The 
Police derive their power not only from the Crimi- 
nal P. O., but also from the Police Act and s. 23 


' of the latter Act gives them wide powers for pre- 


vee of offences and breaches of the law gene- 
rally. 

Hence where a person makes a complaint to the 
Police of a von-cognizable offence and it is found 
that the complaint was false and frivolous, he can 
be convicted under s. 182. EMPEROR v. THAKURBI 

Oudh 655 
S. 182—Prosecution under, without com- 

plaint in writing of public servant under s. 195, 

Criminal Procedure Code — Legality— Criminal 

Procedure Code (Act V of 1898), as. 190 (1) (c’, 195. 

The provisions of s. 190 (1) (c', Criminal P. O., are 
subject to the provisions of s. 195 which follows it 
and hence a person cannot be prosecuted and con- 
victed under s. 182, I. P. O, without there being a 
complaint in writing of a public servant against him 
as required by s. 195, Criminal P.O. Ram Prasap 
Doze y. KING-EMPEROR Oudh 702 


——— ss. 193, 465, 471—Pleader filing forged 
document—Mere suspicion as to ws genuineness, 
whether warrants prosecution. 

Mere suspicion on the part of the Pleader as to 
the genuineness of the receipt, would not establish 
his knowledge of the forgery which isthe essential 
ingredient of the offence. A Pleader is under no higher 
obligation than any other agent would be and -fo 
justify his prosecution it should be shown that he 
had been & party (principal or accessory) to the 
concoction of the document or that he had” the 
knowledge that it was concocted. The mere’ fact 
that the suspicions of a Pleader ought to have been 
aroused by the sight of the document is not prima 
facie evidence that he knew or had reason to be- 





lieve the document to be forged, ABDUL RANIM 
KHAN v. EMPEROR i Nag. 579 
ss, 224, 225, 353. See Oriminal 
Procedure Oode, 1892, s. 56 539 


——— 8, 295. Serg Penal Code, 1860, s. 297 
s. 297. Sze Penal Code 1860,5.448 867 


————-§s, 297, 295, 34, 448—Four accused 
entering complainant’s houseand one of them 
demolishing wall -being constructed by him and 
throwing away pindi of Naika Gossain worshipped 
by complainant and his family, into drain— 
Conviction under s. 295 ts erroneous—Accused 
can be convicted under s. 297 by reason of ss. 236 
and 237, Criminal Procedure Code (Act V of 1898) 
—All accused when liablefor act under s. 31. 
Four accused entered the premises of the com- 

plainant and only one of them demolished the wall 

which he was constructing and took the pindi of 
the Naika Gossain which was worshipped by the 
complainant aod his family, from the niche and 
threw it into a drain. The accused were charged 

and convicted under s. 295, I. P.O.: E 
Held, that the complainant aud his family mem-. 

bers could not constitute a class. of persons, within 

the meaning of s. 295, the framing of the charge 
and conviction under s. 295 was, therefore, errone- 
ous. The accused could, however, be convicted 


867 





‘to the suspects 


-Inepector, in 
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a s. 297 in view of ss, 236 and 237, Oriminal 
Held, further that it was only if the throwing 
away of the pindi could have been shown to have 
been in furtherance of the common intention of all 
the accused that under s. 34, I. P. O., they could 
all have been held liable for that act, Amir Hassan 
v. EMPEROR Pat, 867 
S, 302. See Penal Cods, 1860, s, 440 672 
—— ss. 302, 147, 148—Trial by jury—Death 
of deceased caused by effect of alt injuries inflicted 
by several accused combined —Common object 
specified under ss. 147 and 148 was not to kill but 
assault deceased—Charge ‘under s. 302 framed and 
explained to jury—Naq alternative charges under 
8s. 304, 326 or 325— Principles of s. 34 or s. 149 
not explained—All accused convicted under s. 392 
— Procedure held amounted to misdirection and 
non-direction—Conviction held illegal. 
The death of the deceased was due to the effect 
-of all the injuries inflicted by several accused 
combined. The'common object specified ia the 
‘charges under ss. 148 and 147 was notto kill the 
deceased but merely to assault him, yet all the 
‘accused were charged with the substantive offence 
-of murder under s. 302. The Judge explained to 
the jury the provisions of'ss, 300 and 299, I. P. O., 
‘and in endeavoured to make them understand the 
"exact difference between murder and culpable homi- 
cide not amounting to murder. The jury ultimately 
convicted all the accused under s. 302: 
Held, that the conviction was illegal and the 
. whole procedure amounted to misdirection and non- 
direction to the jury inasmuch as no alternative 
charges for lesser offences under ss. 304, 326 or 
325 were framed nor were the principles of s. 34 or 


,8 149, explained tothe jury and particularly be- 


cause the charge was put before the jury in sucha 
way that they might have thought that they could 
only convict or -acquit wholesale under s, 302. 


_JupaGt Gorg v. EMPEROR Pat. 426 
———- S. 323. 

Ses Penal Oode, 1860, ss. 147, 325 648 

SEE Penal Code, 1860, s. 332 480 


——_—§ s8, 325, 323—Accused causing grievous 
and simple hurts.to same person on same occasion 
—He can be convicted and sentenced only under 
8. 325, 

Where an accused has caused grievous and simple 

. hurts to one and the same person on the same oc- 

casion, he can be convicted and sentenced only 


‘under s. 325, L P. O, and not also -under s, 323, 
separately, PARMESHWAR v. IimMPERoR 


648 
Ss, 330—Torture applied to suspects to 
extort information at the orders of Police Officers, 
when suspects are in their custody—Police Officers 
punishable under s. 330. 

Where the corporeal violence is applied by others 
under the orders of the Circle 
Inspector with the full concurrence of the Sub- 
their very presence, the Sub- 
Inspector is in point of law, as much responsible 
‘for the violence as the Oircle Inspector since as a 
Police Officer he is under a legal duty to prevent 
the infliction of torture on those who are in their 
‘custody, and his failure to discharge that duty 
mukes him a party to the crime. A Policeman who 





“stands by, acquiescing in an assault on a-prisoner 


‘committed by another Policeman forthe purpose 
of-extorting confession or information leading to 
the detection of the crime is guilty ofthe offence 
‘punishable under s. 330,-J. P. O. The maxim 
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“Respondent Superior” has no application in‘such a 
case, ° i 
The facts thatin torturing the Suspects, the 
Pclice acted in good faith and that they were 
inspired by the admirable motive. of discovering 
the truth cannot be of any avail; theend chnnot 
justify the means, That doctrine, which is - of 
doubtful validity even in the abstract region' of 
moral philosophy, is totally yejected in the sphere 
of law. Law does not tolerate the achievement of 
a lawful.purpose by unlawful means, i. e. those 
which it positively prohibits. The defence of -good 
faith is expressly excluded bys, 79, L'P.O. in 
regard to a mistake on a point flaw. That the 
Pclice, in the strenuous task of investigation, do, in 
exceptional cases succumb to the ` momentary 
temptation of employing coercive fiethods, may 
well be set down to innate human ‘frailty but it 
must not be overlooked that it is to restrain such 
impulses that s. 330, I. P. C. came to deenacted. 
That section is manifestly directed against Police 
Officers . who, while engaged in the detection of 
crimes, are prone to subordinate their detective 
skill to the alluring but treacherous means ‘of 
torturing the suspects to extract clues to guide 
their course of investigation. Dtnawati‘v, EMPEROR 


i Nag. 591 
———88, 332, 323—Accused chasing: Police 
Constable~Attack not concerned -with actual 
rescue of arrested person—Offence committed. ` 
Where the accused chased the Police Constable 
and beat him very severely but this attack was not 
concerned with the actual rascue of the arrested pérson 
they were guilty ofthe minor-offence punishable 
under s. 323, I. P C., and not of the offence’ under 
8. 3382. Rasa Ram v. EMPEROR ) Cal. 480 


- S. 379—Mortgagee in. posse:sion of ‘trees 
ms Sadi a bs without having right tocut 
Gnd -appropriate them, cutting and ‘appropriatin 
them —If commits theft. ý ' A " ve 
Where a mortgagee who is in possession of trees 

under the terms of mortgage. deed without having 

right tocut and appropriate them, cuts and appro- 
priates the trees, he does not commit theft, TARA- 

OSAND Sau v. EMPEROR -Pat. 737 

s. 405—Applicability to partners, 

_ The words of s. 405, I. P. U. are large enough -to 

include the case of'a partner, if it be proved that he 

was in factentrusted with the partnership property 
or with dominion over it and has dishonestly mis- 
appropriated it, or converted itto his own use. 

ALLA RAKHA v. Lraxat Hossain Cal. 769 

—--—-§, 427. Szn Penal Code, 1860, s. 118 827 

—-—- 88. 448, 297—Accused found guilty under 
8. Te whether can be convicted under s. 448 as 
well, 

Quære.—It is very doubtful whether those accused 
who are guilty of an offenceunder:s 297, can be con- 

victed under s. 448 as well and awarded a 








l i 3 raed, sepa- 
rate sentence on a charge of trespass go framed, 
AMIR Hassan v, EMPEROR Hi Pat. 867 


s$. 460, 302— Person causing death at time 

of committing lurking house-trespass by night~— 
He does not escape being tried under's, 302 ors, 304, 
Section 460, I. P..0., does . not provide:for an 
offence but merely lays downa principle of construc- 
tive liability. Ifa person: causes the death‘of anothér 
at the time of committing lurking house-trespass by 
night or house-breaking by night, it does not mean 
that be escapes being tried under s, 302 or s. 304 
I. P. O., as the case may .be, and that he can only be 


- 
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tried under s. 480, 1.‘P.O. BAHADARI v, EMPEROR 
Lah. 672 
——*s, 465. Serr Penal Code, 1860, s. 193 579 
——— 5.467. Sern Penal Code, 1880, s. 109 173 
'——— s$. 471. Serer Penal Code, 1860, s. 193 579 
Ee s. 499—Haception—Burden is on accused. 
ii the accused relies on the exceptions to s.499, 
‘LPO, it isor him to prove that they applied. 
BHAGOLELAL v. EMPEROR Nag. 382 
7 S.499—Ezcentions 9 and 10—PFroof, nature 
0 e 


Exceptions 9 and 10 to s. 499 both require the exis- 
-tence of good faith, which implies the exerdise of due 
-care and attention, BHAGOLELSL v. EMPEROR 

Nag. 382 


e @ 
Practice. Ser Privy Cauncil 433 


——_-—— Apfiellate Court—Powers of-—Cannot decide 
point against appellant, if there ts no appeal or 
cross-objecition on it by the respondent. 

The Appellate Court cannot decide any material 
point against the appellant without either an appeal 
or cross-objection being preferred by the respondent 
against the decree in appeal. The Court of Appeal 
has no power to vary the decree appealed against in 
guch a manner as to deprive the appellant of any 
benefit which he had derived under the same. Therefore 
the judgment so far as it deprives the appellant from 
any benefit is ultra vires, AHMAD Kagan v. FPAIZUL 

Haq Bhop, 308 


—New plea—Question of law on construction 
of document raised for firsttime in Court of last 
resort, competency. 

herea question of law is raised for the first time 

in a Court of last resort upon the construction of a 

document or upon facts either admitted or proved 

beyond controversy, itisnot only competent but 
expedient in the interests of justice to entertain the 
plea. Suiam Pratap Sinea v. Bisnt Mapno Kunwar 
All. 757 

Privy Counctl—Quesiien of fact—Question 
whether lady was or was not pardanashin, is one of 
fact —Question not raised at trial and no issue 
framed—Cannot be raised before Privy Oouncil. 

The question as to whether the executant wag or 
was not 4 pardanashin woman within the strict sense, 
and was or was not entitled to the spacial protection 
afforded to woman of that class, is a question of fact 
and when no issue was framed, andthe point was not 
raised at the trial, it cannot be raised for the first 
tife in the appeal before the Privy Council. BANK 
or KEULNa, LTD. v. JYOTI PRokasH Mirra PC 890 
———— Revision—second appeal found incompetent 

—Questian involving substantial question of law 

affecting jurisdictton—Appeal should be converted 

into civil revision. 

If the decretal debt is less than Rs, 500 no 
second appeal lies under s. 102, Oivil P. ©. But 
if there is a substantial question of law involved 
affécting the jurisdiction of the execating Court to 
enquire into the status of the judgment-debtor, the 
appeal can be converted into a civil revision. 
Appa SAKSARAM MEDKAR 9. JAGANNATH SAMBHUAPPA 
GHODKE Bom. 706 


————Second appeal—New plea—Piea of estoppel, 
when can be ratsed. 

Provided the necessary facts have been pleaded 
and proved, the defence of estoppel is a question 
of law which can be raised for the first time even 
on second appeal. Mapan GopaL Baara v., P. V.S. 
SuUNDARAN Rang. 735 
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Precedents ~Obiter dictum—Deciston of two 
points ratsed—Decision.on first suficient to dispose 
of case—Decision on other point, tf obiter. 

Where ina case two points are raised and there 
is a definite decision by the Court on both the 
points, the decision on one of them cannot correctly 
be described as an obiter dictum merely because the 
decision on the other point decided first was safi- 
cient to dispose of the case. ANNAMALAI OHETTIAR V. 
LaKsaMANAN OBETTIAR Mad. 386 
— Revenue Courts, decisions of, whether binding. 

Per Bose, J., inorder of reference.—The decisions 
of Revenue Courts are not binding on High Oourt. 
KASHIPRABAD p. BEDPRASAD Nag. 111 
Pre-emption—Trial Couré fixing time for payment 

of pre-emption amount — Appellate Court, if can 

extend rt. 

On an application made . within time fixed for pay- 
ment of pre-emption money, the Appellate Court can 
extend the time fixed by the trial Oourt for making 
deposit of purchase money. LAXMAN VIsHRAMJI 
PATWARI p. DEORAO VISHRAMJI PATIL Nag. 639 


Presidency Towns Insolvency Act (Rangoon) 
(IiE of 1909), s. 56—Payment by debtor to secure 
his own safety—W hether fraudulent preference. 

` Where it is abundantiy clear that creditor 

considered that the money which was paid to him 

was his own money, which belonged to him by 
virtue of the deed of assignment which the debtor 
had previously executed in hisfavour, it cannot be 
said that he was acting in bad faith in receiving 
this payment from the insolvent. The case falls 
under s, 57 and the payment does not amount to 

act of insolvency under s. 9 (b). 

The creditor was pressing his debtor not with 
a view to defrauding anybody, but from the anxiety 
which often operates in a creditor's mind to get 
back his dues without delay, and had threatened 
to disclose debtor's financial position which would 
result in loss to the debtor and the debtor to secure 
his safety paid the creditor: 

Held, that in making the payment the dominant 
motive being his own safety, the payment did not 
amount to fraudulent preference withinthe meaning 
of s. 56. J. H, I. Sotoman v. OrrioraL ASSIGNEE 

Rang. 653 

—ss. 56, 57— Distinction between 33,56 and 
57—“Good faith” in both sections. 

Per Dunkley, J.—The distinction between s, 87, 
under s, 56 is thatthe good faith whichis in 
question under s, 57 is the good faith of the creditor 
who received the payment, whereas unders. 56 the 
good faith in question is the good faith of the debtor 
who makes the payment. J. E. I. Sotoman v. OFFICIAL 
ASSIGNEE fang. 653 


ss. 57,9, 56—Payment to creditor before 
- adjudication—Creditor having no notice of 
insolvency petttion— Protection under s. 57 — 

Payment, if act of tnsolvency. 

Section 57, Rangoon Insolvency Act protects the 
payment of money by an insolvent toa creditor 
before adjudication provided the creditor had no 
notice of any insolvency petition. Oonsequently 
payment does not amount toan act of insolvency 
as contemplated bya. 9. J. E. I. SOLOMAN 9, Orrroran 
ASSIGNEE Rang. 653 
Privy Councll—Judgment of Binding effect. 

Law can scarcely be logical, where it is moulded 
and moditied to give effect tointruding custom. It- 
is not the function of the High Oourt for that rea- 
son to cavil at an established principle if it has the 
support of the Judicial Committee. Its illogic, if 
any, has to be mended only by resort to legisla- 
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tion. MAHABAJAH SAHIB oF VENKATAGIRI V. RAJESWARA 
Rao Mad. 123 
Practice-—Contention that pardanashin lady 
after execution of deed adopted at with full know- 
ledge and comprehension, involves question of fact 

—Gannot be raised for first time before Privy 

Council. 

Where it is found by the Courts that the execution 
of the deed by 2 pardanashin lady was not her 
mental or conscious act, the contention that after the 
execution of the deed, she had adopted it with full 
knowledge and comprehension clearly involves a 
question of fact and ought tobe put in issueand 
investigated at the trial and the party cannot be per- 
mitted to raise the matter for the first time before the 
Privy Council. Bank oF Kuuina, Ltp. v. JYOTI 
ProkasH MITRA PC 890 
—Practice—New plea cannot be allowed in 

Privy Counctl. 

Their Lordships cannot permit the suit to be 
recast during pendency of appeal before them and 
would decline to entertain the new ground of claim 
put forward for the first time, KuisHori LAL v. 
BHAWANI SHANKAB PC 433 
Promissory note-—-Consideratton. 

It is fallacious to say that the consideration for 
a promissory note is always the amount stated to 
be payable inthe note. ABDUL Aziz Kaan v. Mauna 
PE TINT Rang, 384 
—Ezecution of, by member of joint Hindu 

family —Endorsement assigning only pro-note— 

Endorsee held had remedy only against executant 

and not other members of Jamily. 

_ The indorsee of a promissory note executed by 
i managing member of a joint Hindu family is 
imited to his remedy on tbe note against the 
executant unless the endorsement is so worded as 
to transfer the debt as well and the law as to 
stamping is complied with. 

‘lhe endorsement made by 
pro-note executed by & member 
family recited “I have assigned 
note in your favour:" 

Held, that the endorsement assigned ` only the 
pro-note and not the original debt. The endorsee 
was, therefore, entitled to succeed only against the 
executant of the note and not against the other 
members of the family. KALIANA THEVAN v. Murav- 











the promises on & 
of joint Hindu 
this promissory 


SWAMI GoUNDAN Mad.775 
Material alteration in. See Negotiable 
Instruments Act, 1881, s. 87 795 


Note produced and execution admitted— 

Executant should prove exemption. 

Where the promissory note is produced, the bur- 
den of proof lies on the executant to excuse him- 
self from payment, where he admits execution of 
the note. ABDUL Aziz Kuan v., MAUNG PE TINT 

Rang. 384 
z — Valid discharge, Sze Negotiable Instruments 

Act, 1831, s. 78 685 
Provincial Insolvency Act (V of 1920), s. 5— 

Effect of, combined with 8.141, Civil Procedure Code 

—5. 141, if applies to insolrency proceedings — 

Rule relating to protection of Ruling Princes, tf 

rule of procedure. 

Even by the combined operation ofa. 141, Civil 
P, C. ands. 5, Prov. Insol. Act, all the provisions 
.of the Code relating to suits are not attracted to 
insolvency proceedings. The Insol, Act authorizes 
the Insolvency Court to give notice of the date ofthe 
hearing of the insolvency petition to all creditors and 
debtors, irrespective of the question whether they, are 
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Sovereign Princes or Ruling Chiefs. The rule relat- 
ing to the protection of Sovereign Princes and 
Ruling Chiefs from being sued as embodied in s. &6, 
Oivil P. O., isnot arule of procedure as contemplat- 
ed by 8 141 ofthe Code, Mapan LAL v. RULER oF 
RAMPUR STATE Cal. 667 
————s.5 (1)—Insolvency Court, if can alter or 

revoke its own order under inherent powers under 

s. 151, Civil Procedure Code (Act V of 1908). 

By virtue of the provisioms of s. 3 (1), Prove 
Insol. Act an Insolvency Court under the Prov. Insol.. 
Act may exercise all the powers which are confer- 
red upon it as a Oivil Court of original jurisdic- 
tion unless such powers are contrary to the provi- 
sions of the Prov. Insol. Act; bué s. 151, Oivil P. 
O., does not confer upon a Court authority to do- 
that which is prohibited by law. A (Qourt ‘has no 
inherent power to alter or vacate its own order 
and cannot invoke its inherent powers for this. 
purpose. Consequently, a Provincial Insolvency Oourt. 
has no power to alter or revoke its orders. P. O. N. 
Guosz v. N. K. R. N. N. OHETTYAR Rang. 421 
———— ss. 12,18, 75 \}, 19—Ss. 17 and 18 

whether convert insolvency petition into plaint. 

The provisions of ss. 12 and 18, Prov. Insol. 
Act, do not convert an insolvency petition into a. 
plaint., They simply make some specific provisions in 
the Code relating to plaints applicable to insolvency 
petitions. MADAN LAL y. RULER oF Rampur State 

Gal. 667 

———— s. 19 (2)—Notice under s. 19 (2), whether 
legal process or exercise of jurisdiction soas to 
attract provisions of s. 86, Civil Procedure 

Code. 

In insolvency proceedings it cannot be said that 
the sovereign himeelf is directly subjected to any 
form of legal process. It is true that notice of the 
hearing of the petition is given to him unders, 19 
(2), Prov. Insol. Act, so that if he wishes to 
intervene, he can do so and appear at the hearing. 
If he does not wish to intervene, he is under no 
obligation to do so and the hearing proceeds. The 
mere issue of a notice of this kind can hardly be. 
described as legal process. So as tothe application 
of s. 86, Oivil P.O, to the insolvency proceedings, 
Mapan LaL v. RULER oF RAMPUR STATE Cal.667 

ss. 20, 28--Interim and Oficial Receiver 

—Difference in powers of—Attachment of insol- 

vent’s property by creditors is not invalidated by 

appointment of Receicer before attachment. 

The powers of an interim heceiver are not defifed 
ins. 200f the Act, and in the absence of such a. 
definition he can only be, as provided by the section,,. 
entitled to take immediate possession of such of the- 
debtor’s property as may be directed by the Court, 
Once he has taken possession of the property, his. 
powers would be those which could have been con- 
ferred on a Receiver appointed under the Oivil P. O. 
It would therefore follow that the interim Receiver 
does not derive his power by reason of his appoint- 
ment but in virtue of his taking pogsessionof the 
property under the orders of the Court. His ap- 
pointment has not the same effect as the effect of the 
appointment ofan Official Keceiver after adjudica- 
tion. Itis only after adjudication that an insolvent 
can be said to be divested of hisproperty. It is only 
then and not tillthen that the property would vest 
in the Official Receiver but before the adjudication 
the debtor continues to be the legal owner of the 
property. The attachment of the insolvent’s property 
by his creditors cannot therefore be invalid on ac- 
count ofthe appointment of an interim Receiver before: 
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the attachment. LAKHARAJHULA SUNDARAMMA ¥. DESIKA 
VENKATACHALAMIAH Mad. 335 
S% 35, 37—Adjudication order, setting 
aside of, when it is shown that such order ought 
not to have been passed —Power of Court—Adjudi- 
' cation mustbe cancelled when it is shown that 

no act of insolvency was committed. 

Section 35, Prov. Insol. Act contains no restric- 
tion on the power of the Court to set aside the ad- 
*judication where itis shown that the debtor ought 
not to have been adjudged insolvent. If no act of 
insolvency has been committed the estate cannot 
be administered, under the provisions of the Prov. 
Insol. Act and s. 35 has been inserted in the Act 
tô give the Coutt power to set aside an adjudica- 
tion which ought not to have been made. The 
fact that aedebtor does not object to an order of 
adjudication being passed against him is no bar 
to the granting ofan application for an order 
setting agide the adjudication under the provisions 
of s. 35.°P.R.S, A. R. PERIAKARUPPAN ONETTIAR Y. 
P. 8. A. R. A. R. ARUNAGHALAM OHETTIAR 

Mad. 5733F B 

S. 37—Annulment, if means that insolvent 

ts to be placed in possession of property in hands 
of Receiver. 

Section 37, Prov. Insol. Act gives the Court a 
wide diseretion, The annulment of the adjudication 
does not mean that the debtor who is adjudicated 
is necessarily to be placed in possession of the 
property which is inthe hands of the Official Re- 
‘ceiver at the time the adjudication is set aside. 
The directions of the Court must depend on the 
circumstances in each case. P.R. S5. A. R. PERIA- 
KARUPAN CHETTIAR v. P., S.A. R. A. R. ARUNACHALAM 
OCHETTIAR Mad. 573 FB 

8, 37—Discretion of Court under s. 37, 

When an adjudication has taken place under the 
Prov. Insol. Act and it has been shown that no act 
of insolvency has been committed the Court has no 
discretion in the matter. It must annul the adju- 
dication., P. R.8. A. R. PERIAKARUPPAN OGETTIAR v. 
P. 5. A, R. A. R. ARUNAOHALAM OBSETTIAR 

Mad. 573 F B 
—§ 8. 51 (3)—Scope~—Judgment-debtor ad- 
judged insolvent subsequent to mortgage decree but 

‘before property was sold—Property soldin execu- 

tion without notice to Official Receiver—Sale of 

same property by Official Receiver to another 
gerson—Such person, if can claim possession from 
previous purchaser. 

The Court sale in execution of a decree passes no 
title unless the person in whom at the time of the 
sale the title vests is a party to the sale proceed- 
ings. Section 51, sub-s, (3), Prov. Insol. Act, does 
not apply to a purchase in execution after the ad- 
judication which vests the property in the Official 
Receiver, 

A judgment-debtor under a mortgage decree, was 
adjudged insolvent after orders had been passed for 
the sale of the hypotheca under the decree, but before 
the sale was actually held. The sale was held with- 
out notice to the Official Receiver and one X pur- 
chased the property. Subsequently the Official Re- 
ceiver sold the property to Y subject to the mort- 





gage upon which the decree was passed and Y 
sued X for possession : 
Held, that Y was entitled to recover possession 


of the property on reimbursing X the amount which 
he had paid to discharge the mortgage decree. 
ANNAMALAI OHETTIAR v, LAKSHAMANAN CHETTIAR 

Mad. 386 
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$.75 (1)—Final order of adjudication 
passed—Appeal against interlocutory decision on 
pointof jurisdiction only—Competency of appeal 
under 8.75 (1)—Appeal from final order, tf obli- 
gatory. 

Under s. 75 (1), Prov. Ingol. Act, a person 
aggrieved by the preliminary deaision on the 
point of jurisdiction has a right, to appeal against that 
decision even though the final order of adjudication 
may have been passed and is under no obligation to 
appeal only against the final order of adjudication. 
If he succeeds in his contention that the proceedings 
were without jurisdiction, the order of adjudication 
must necessarily become a nullity. Mapan Late, 
RULER oF RAMPUR State Cal. 667 
Provinclal Small Cause Courts Act (IX of 

1887), 8. 23—Sutt transferred under s. 23, ig 

triable as ordinary suit—Decision is open to first 

appeal to District Judge. 

When the suit is transferred under s. 23, Prov. 
Small Cause Courts Act, it is triable as an ordinary 
suit and the decision is open to appeal, although it 
does not thereby cease to be one cognizable by a 
Small Cause Court within the meaning of s. 102, 
Civil P.O. Therefore, although no second appeal 
would lie, a first appeal would lie to the District 
Judge, MATHURAPRASAD RAJGHARIA v. Bsusan 
CHanprRa Das Cal. 688 
— S, 23 (1)— Question of title involved —Action 

under 8, 23 (1) should be taken, 

Where a complicated question of title is involy- 
ed, namely whether the plaintiff has any subsisting 
right to the property so that she should also be 
entitled to claim a share in the price of the trees 
which stood on that property, the Judge, Small 








Cause Oourt should take action under s. 23 (1), 
Prov. Small Cause Courts Act. ABDUL AZIZ ABDUL 
KARIM v. ZEWARA Pesh. 314 


Sch. 1, Art. 35 (il)—Plaint only alleging 
that defendant occupied and used land and 
removed leaves without plaintiff's permission—No 
mention of theft or trespass—Sutt is of small 
cause nature—Second appeal does not lie. 
Where all that the plaint alleges isthat the de- 
fendants, without permission end consent, occupied 
and used plaintifi's land and cut and removed some 
dhani leaves and there is no mention of theft or 
trespass, the suit is of a smali cause nature, and, 
therefore, no second appeal lies under s. 102, Civil 
P.O. MaOn v. K.V. A.L. M. Onettyak Rang. 64 
Punjab Allenationof Land Act (XIII of 1900), 

S.2(3)—Land continuously used as  brick-kiln 

from long time, 2f falls under definition in s3. 2 


3). . 

on should not be considered to fall within the 
definition under s. 3, Punjab Alienation of Land Act, 
unless it is occupied or let for agricultural pur- 
poses or for purposes subservient to agriculture or 
for pasture or falls onder the categories (a) to (g). 
The land which has been continuously used fora 
brick-kiln from a longtime does not fall within the 
definition under s. 2 (3). KaazANoHI SuaH v. Nraz 
ALI Lah. 782 
———— 88,16 (2) (3)—Land belonging to member 

of notified tribe cannot be sold even if mortgage 

decree has been previously passed against him. 

The prohibition in s, 16, Punjab Alienation of Land 
Act, is absolute and land belonging to a member 
of a notified tribe cannot be sold even ifa decree 
on the footing of the mortgage has been previous- 
ly obtained against him. Kuazanosi SHAN v. Niaz 
ALI Lah, 782 
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Punjab Courts Act (Vlof 1918), s. 41(3)— 
Application for grant of certificate — Dismissal 
of, by District Judge—High Court on revision 
remanding case for re-hearing application — Certi- 
ficate subsequently granted by District Judge— 
Period between date of application for certificate 
and date of its granting held must be excluded. 

The judgment under appeal was pronounced on 
October 22, 1937. On November 20, an application 
was made by the contesting defendants for the grant 
ofa certificate under s. 41 (3), Punjab Oourts Act. 
This application was dismissed by the District Judge 
on December 16, 1937. A petition for revision was 
preferred against this order to the High Oourt on 
February 7, 1938. This petition , was accepted on 
May 5, 1938, and the case was remanded to the 
District Judge for re-hearing and re-decision of the 
application for the grant of a certificate under 
g. 41 (3), Punjab Courts Act. The certificate was 
ultimately granted by the District Judge on November 
1, 1938 : 

” Held, that the application forthe grant of a 
certificate must be taken to be pending from Decem- 
ber 16, 1937, to November 1, 1938, and this must 
- therefore be excluded in computing the period for an 
appeal under s. 41 (1). ABDUL MAJID v, SUBA Kuan 


Lah. 636 
Punjab Municipal Act (IHI of 1911), s. 195— 

Power of Committee to require demolition of 

building—Limitations. 

It is true that power is vested inthe committee 
to require the demolition of a building which is 
erected without the necessary sanction, but this 
power is vested inthe committee to meet extreme 
cases Of defiance or cases in which encroachments 
are made on Municipal lands or rules framed by the 
Committee on hygienic or sanitary grounds are 
flagrantly ignored. Where, however, this is not 
the case, and theonly infringement ofthelaw isa 
disregard of the provision requiring every person 
not to erect any building without the sanction of 
the committee, the law provides an alternative re- 
medy and that is to penalize the offender in such 
sum as the committee may deem _ reasonable, 
BISHAMBAR SAHAI Vv. MUNIOIPAL COMMITTED, DELHI 

Lah.151 
Punjab Rellefof Indebtedness Act (VII of 

1934), ss. 5, 6 —Sections, if have effect of amend- 

ings. 2 (3) (a), Usurtous Loans Act, and whether 

apply to suits instituted after commencement of 

Act, even though transaction is of year 1914, 

Section 6, Punjab Relief of Indebtedness Act, clearly 
meant to apply the amendment to s. 3, Usurious 
Loans Act, to allsuitsinstituted after the commence. 
ment of the former Act. The effect isthe same ag if 
s. 2 (3), Usurious Loans Act, had been amended in 
s. 5, of the Punjab Relief of Indebtedness Act. It 
cannot therefore be said thatthe Punjab Relief of 
Indebtedness Act, does notapply to suits instituted 
after its commencement even though the transaction 
is of the year 1914. JIYA LALY. JANESHWAR Das 

: Lah. 590 
Punjab Sikh Gurdwaras Act (VIII of 1925), ss. 

5, 32—Dismissal in default, of petition under s. 

5, whether tantamount to declaration as to rights 

of Gurdwara. 

An Actlike the Sikh Gurdwaras Act which inter- 
feres with the ordinary civil rights of persons must 
be strictly construed. There is no provision in .the 
Act tothe effect that even the dismissal of a peti- 
tion, under s. 5 in default is to be taken as equiva- 
lent to an adjudication of the right in dispute in 
favour of the gurdwara. In1zamia COMMITTEE, GUR- 

e DWARA Ramear Mansi Sauipe. Mant Ram Lah. 449 
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e 
—_—- $.32—S. 32, applicability. 

Section 32, Sikh Gurdwaras Act is intended to 
apply only to claims, which could be made under 
certain sections of the Act and for which the pre- 
scribed period of limitation has not yet expired, 
The words ‘within the time prescribed therein’-oc- 
curring in the section are very significant in this 
connection. It could not be intended that the 
Civil Courts should entertain such claims, at any 
time even after the lapse of the prescribed ° 
periods. IĪNTZAMIA OomMITTEE, GURDWARA RAMSAR 
Mansı Sane v. Manr Ram Lah. 449 

8$. 34—Suit held barred under s, 34. 

A claim under Sikh Gurdwaras Act was made 
by the Anjuman Islamia of the Pun§ab “onu behalf 
of the Muhammadans ` claiming that the land, and 
property were dedicated for a mosque amd did tot 
belong tothe gurdwara. Olaimants failed before 
the Sikh Gurdwaras Tribunal, by reason of adverse 
possession and previous decisions, No appeal was 
brought by the Anjuman from the decision. Later 
on another suit was instituted by the Muhamma- 
dans. It contained no claim for possession of the 
property or ejectment of the defendants or that the 
property be handed over to the hereditary muta- 
wali, The relief claimed was a declaration that the 
building was a mosque in which the plaintiffs and 
all followers of Islam had a right to worship, an 
injunction restraining any improper use of the 
building and any interference with the plaintiffs, 
Tight of worship: and a mandatory injunction to 
reconstruct the building : 

Held, thatthe suit was barred by res judicata and 
also under s. 34, Sikh Gurdwaras Act, since if the 
later suit were to succeed the effect of the decree 
would necessarily be inconsistent with the decision 
ofthe Tribunal rejecting the petition of the Anjuman 
Islamia. Mosoup Known as MAsJID Suauip QANI v. 
SHIROMANI GURDWARA PARBANDHAK OoMMITYEE, AMBIT. 
SAR P G1 
Punjab Tenancy Act (XVI of 1887), s. 77— 

S.77, when operates as bar to civil suit. 

It is only when the relationship of landlord and 
tenant is admitted but the nature of the tenure is 
disputed that s. 77, Punjab Ten. Act, operates as 
a bar to a civil suit. Intzam1a COoMMITTEE, GUR- 
DWARA Ramsar MANJI SANIB v, Mant Ram Lah. 449 
Rallways Act (IX of 1890), ss. 72, 80--Suit by 

consignor against two companies for recorery of 
damages for damage caused to consignment while in 
transit—Hzecution of Risk Note H—Plaintiff, when 
can claim—Proof, nature of—Misconduct on part of 
railway servants—Suit against one of defendants 
failing—Plaintiff, when can succeed against other 
stated, 

Where a consignor institutes 
railway company for damages on account of the 
damage caused to his consignment during the 
transit, and where a riek note in Form H is exes 
cuted in respect of the goods consigned, the cons 
signor should prove not only that the wagon was 
found defective at the arrival station, but also that 
if was on account ofthe misconduct of the servants 
of the railway company that it was or became de- 
fective, 

In a case of this sort, in which the Railway Ad- 
ministration is partially protected by a risk note in 
Form H,it isessential that the plaintiffs should ex- 

ressly state in their plaint that there has actually 
baan misconduct on the part of the servants of the 
railway company concerned and they should also 
set forth in their plaint inas full detail as possible 


a suit against a 
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the nature of the misconduct. Unless this is done, 
‘the defendant railway company will be put to a 
serious disadvantage by not knowing the precise 
case which they are called upon to meet. 

Where such a suit is instituted against two rail- 
way Companies under s. 80, Railways Act, one of 
them being one on whose railway the goods were 
delivered by the plaintiff and the other being one 
on whose railway the damage has occurred, and the 
suit fails against oné of the defendants, the 
plaintiff can only succeed against the other com- 
` pany if they are able to show that the goods were 
damaged while thay were in transit on the line of 
that company. Benaat Nagpur Rartway Oo., LTD. v. 
Batinux Napasarra® o Cal. 56 
Rateaklie distribution. Sre Civil Procedure Code, 

1908, s. 73( Bhopal Act, s. 78) l 585 
Recelver—Functions of—Nature. 

A Receiver is an officer of the Oourt, and his 
functions are executive and not judicial. M. L. 
R. M. Letcawanan Cuetryar v. T. S. N. OHOOKALINGAM 
OuETTYAR Rang. 177 
Record of Rights —Presumption — Onus to prove 

contrary. 

An entry in the survey Record of Rights carries 
with it a statutory presumption of correctness and 
the onus is upon the person, who alleges that the 
entry is ingorrect, to prove by evidence that it 
is so. SURJA MOHAN THAKUR y, RAMA PRASAD PANDEY 


Pat. 745 
Registration Act (XVI of 1908), s, 17 (d). Szx 
Transfer of Property Act, 1882, s. 105 753 


S. 49—Terms of tenancy, if can be deter- 
mined from unregistered patta, 

An unregistered kabuliyat or patta cannot be con- 
sidered by virtue of s. 49, Regis. Act, to deter- 
mine the terms upon which the tenancy was 
created. Burza Monan TaAKUR v. RAMA PRASAD 
PANDEY Pat. 745 

s. 49, proviso —Whether retrospective. 

The proviso to s. 49, Regis. Act, is necessarily 
retrospective, Itis a rule of evidence and normally 
as it does not create or defeat substantive rights, 
according to the recognized canons of construction, 
it should be accepted as retrospective. MANILAL 
MAGANLAL v, Bar CHAMPA Bom. 106 
Regulations for preventing collisions at sea— 

Art. 28— Failure to give sound signals to country 

crajt—Whether breach of Regulation. 

There is nothing,in Art 28, Regulations for prevent- 
ing collisions at sea, which exempts a streamer from 
giving sound signale to a Buglow. The regulations 
have to be followed. A general practice to ignore 
them in certain cases is no answer to the charge that 
a breach of the regulations is prima facie negligence. 
The burden lies upon the party failing to givesignals 
to show that failure to give sound signals did not 
contribute to the collision, Yoosor SAGAR ABDULLA vV. 
8. 8, “ELLORA” Sind 9 
Rellgiousendowment. Srs Hindu Law 249,471 

One J appointed manager of temple under 
deed of endowment for life without power of trans- 

Jer—J acting as manager for over 12 years and 

then transferringhisright to another—Suitt by 

heirs of founder for possession—There was held 
fresh causeof action on date of transfer. 

Under a deed of endowment one J was appointed 
as the manager of the temple. But heritable rights 
were not conferred by the document and the right of 
management was not given to J’a heirs. Further 
there wasno provision entitling J to transfer the 
right of management in his lifetime. For over 
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12 years J acted as manager and then he transferred’ 
the managership to another person. The heirs of the 
founder of the endowment sued for possession: 

Held, that the moment J executed the transfer of 
managership the heirs of the founder had a fresh 
cause of action to sue for possession of the endowed 
property by dispossession ofthe transferee. OHROTRY 
LAL v. Gopaus1 All, 471 
Res judicata — Co-defendants — Co-defendants 

occupying positions of conjlict—Defendant sup- 

porting plaintiff's claim, plea of res judicata, if 
negatived. 

Neither the fact that a defendant did not contest 
kut supported the plaintifi’s claim, nor the fact 
that he was merely joined asa pro forma defendant 
nor again the fact that the suit finally ended in a 
dismissal is a good reason for negativing a plea of 
res judicata between co-defendants if they occupied 
a position of conflict. S. APPASWAMI PILLAI v. THAYAM- 
MAL Mad, 215 

Manager of one branch representing interest 
of member of branch—Decision in suit if binds 
that member. 

Where amanager of one branch of joint Hindu 
family represents the interests of a member of that 
branch in respect of the matters raised in the suit, 
the decision inthat suit would bind that member as 
well, Panna LAL v. Ram RICHSPAL Lak. 770 
— Principle, if applies to ex parte decision. 

A decision by a competent Oourt even if ex parte 
cannot cease to be binding on the parties in a- 
later suit for this or any similar mere irregularity. 
S. APPASWAMI PILLAI v. THAYAMMAL Mad, 215- 

Suit prima facie time-barred—Plaintiff not 
stating facts relied on to save bar but question 
ravsed only in appeal—Appellate Court remand- 
tng case to give plaintiff opportunity to prove 
acknowledgment — Appeal from such order, by 
defendant, dismissed—Defendant held not debar- 
red from challenging order of remand in appeal 
from decree. 

The suit as originally framed was prima facie 
barred by limitation and yet the plaintiffs did not 
state the factson which they relied to save the bar 
of limitation. It was only in an appeal from the 
original decree that the question was raised and the 
Appellate Court then remanded the case to afford the 
plaintiffs an opportunity of proving the acknowledg- 
ment. The defendants had appealed against the 
order of remand and their appeal was dismissed, It 
was contended that the defendants were not entitled 
to challenge the order of remand in the appeal from 
the decree: 

Held, that the order of remand itself, however, was 
an order under s. 151 of the Civil P. O., and was, 
therefore, not appealable. The rejection of their 
appeal, therefore, did not debar the appellants i. e., 
the original defendants from raising the matter in the 
appeal from the appellate decree. Mukus Narain 
SINGH V. RAMLOCHAN TIWARI Pat. 855 
Restitution. Seg Civil Procedure Oode, 1908, s. 





144 581` 
Review. Sze Civil Procedure Code, 1908, O. XLVII, 
rl 570, 646 





——Error of law involving lackof jurisdiction 
apparant on face of record should be corrected as 
early. as possible, withaut driving parties to appeal 
or revision. 

When there is an error of law which obviously and 
without research into the rulings involves a lack of 
jurisdiction to pass the order of which review is 
sought, though technically an error of law, is apparent 
@ s 


.not interfere by way of mandamus. 


‘Review—coneld. 


‘on the face of the record and should be corrected at 
the earliest possible time without driving the parties 
to the expense of an appeal or revision petition to 
which there would beno answer. 
VENKATARAYULD V. LANKA VENKATA RaTTAMMA GARU 
Mad, 320 
Review from order, competency. 

Review of an order iscompetent and it depends 
upon circumstances whether the order passed in 
Teview isa correct order or not. Ramzanr v. Nur 


AHMADI Lah, 466 
Revision, 
SEE Oivil Procedure Code, 1908, s 115 224 


Szz Oivil Procedure Code, 1908, O. XXI, r. 15 


603 
Sez Criminal trial 479 
SEE Practice 706 


Sea Customs Act (VIII of 1878), ss. 32, 87,167 
—S, 32, protects State as well as trader—If goods 
are ad valorem goods special class of procedure 
laid down in s. 32 applies. 

The procedure under s. 32, Sea Oustoms Act, pro- 
tects a trader as well as the State. 

Sea Customs Act, intends to prescribe differ- 
ent procedures for different classes of goods. 

There jis no question of option. If it is ad 


. valorem goods there isa special class of procedure, 


ss, 30 and 32. If itis tariff value goods then 
the assessment is under the general powers and the 
power to detain under the general power. Ifs. 32 
applies, there is no other procedure. Wan ‘TEN 
LANG v, COLLECTOR or CUSTOMS Cal, 556 
ss. 87,167—Consignment containing pac- 
kets of cotton cord not declared in bill of entry— 
Silk scarves described as haberdashery in bill of 
entry—Goods detained and re-assessed— Final 
-order of Assistant Collector referring to payment 
of correct duty under 8. 87—Importer applying 
under s. 45, Specific Relief Act (I of 1877), for 
-order upon custom authorities to proceed under 
s. 32, Sea Customs Act (VIII of 1878)—Act done 
by custom authorities held concerned revenue and 
High Court had no jurisdiction to interfere by 
reason of Government of Indta Act, 1935, (25 & 
26 Geo. V; Ch. 42), s. 106. 
The customs authorities had the goods opened and 


‘they found amongst them not declared 116 packets 


of cotton cord. They also found that what were 
‘described in the invoice as silk tassels and in the 
bill of entry as silk haberdashery were in fact silk 
scarves. The goods were detained and were re- 
assessed for duty by the addition of 50 percent. on 
each item of the value declared and a penalty wag 
imposed of Rs. 5, The final order of the Assistant 
Collector of Customs referred to’ the penalty. It 
also referred to the“ payment of correct duty assess- 
ed under s, $7, Sea Oustoms Act.” The importer 
made an application under s. 45, Specific Relief Act, 
for an order upon the customs authoritiesto proceed 
under s. 32, Sea Customs Act: 

Held, that what was done by the customs autho- 
rities was not outside ‘‘ revenue’ or collection of 
revenue. Consequently the High Court had no 
jurisdiction to interfere by reason of s. 106, Govt. of 
India Act ; 

Held, also that until the right of appeal under 
ss. 1&8 and 191 was exhausted the High Court could 
Wan TEN Lane 
v..COLLEOTOR oF Customs Cal. 556 
Second Appeai— Evidence, appreciation of, by lower 

Appetlate Court—Cannot be questioned in second 

appeal, l 
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Where a piece of evidence has been duly considered 
by the lower Appellate Court, its appreciatgon of this: 
evidence, whether right or wrong, cannot be ques- 
tioned in second appeal. DAULAT Kuar v BISHUNDEO 
SINGH Pat, 383 

Finding not based purely on legal effect of 
award but on admissions and other evidence of 
contemporaneous acts must be accepted in second 
appeal. 

Finding, based purely upon the legal effect of the 
awards, can be questioned in second appeal. But 
where it was based upon certain admissions and 
other evidence of contemporaneous acts suggesting 
that the awards synchronized with the date of the 
actual separation that finding befng a finding® of 
fact must, therefore, be accepted in second pppeal, 
GurunatH BALWANT DESHPANDE v® SURYAKANT 
DHUNDERAO Bom. 561 
Finding of fact. 

High Court in second appeal is entitled fo come to 
a finding of fact where the lower Appellate Court 
has omitted to arrive at such a finding. Davita 
Kuer v. Ram Das Rar All. 712 
— Finding that plaintiff ia half-sister, is 

finding of fact. 

The finding of the lower Courts that the plaintiffs 
are half-sisters, is a finding of fact binding in 
second appeal. Daurar Kuar v. Bisaunpfo SINGA 

Pat. 883 

~-Lower Appellate Court misreading evidence 

and holding that admission had been made whereas 

no such admission had been made—Second appeal 
lies. 

Misconstraction of certain historical materials 
would not bea ground fora second appeal. But if 
it is a question of misreading of evidence and hold- 
ing that an admission has been made, whereas as & 
matter of fact no such admission had been made, in 
other words if the plaintiff had stated a certain fact 
and the defendant had controverted it and the lower 
Appellate Court under some misapprehension had 
held that the defendant in his evidence had admitted 
the said fact, though as a matter of fact the defen- 
dant had made no such admiasion, it cannot be held 
that in such circumstances no second appeal would 














lie. MUNSHI v. BHAGAT SINGH Lah. 676 
—New plea. SEE Practice 735 
———-—Question of fact. Sze Oivil Proceure Code, 
1808, s. 100 545 


—Question whether deed of avaqt was mage to 
defeat or delay creditors, not raised in lower Courts 
—Cannot be raised for first time tn second appeal. 
The question whetherthe deed of wagf was made, 

with an intention to defeat or delay the creditors, by 

the wagif, involves the determination of certain ques- 
tions of fact and when such plea is not raised in the 

Courts below it cannot be allowed to be raised 

for the first time in second appeal. AYMADI BEGUM V. 

Baprun Nisa Oudh 391F B 

Societies Registratlon Act (XXI of 1860), Pre- 
amble, s. 20—Charitable purpose, what is—Par- 
amount object of society, charitable—Some of its 
purposes religious—Character, tf changed. 

Where a society is formed for certain purposes 
whose paramount object is charitable, the fact that 
some of the purposes may not be strictly charil- 
able but religious would not render the society 
any the less a charitable society, if the purpose 
was one intended to benefit the public or a consi- 
derable portion of the public. MUHAMMAD HUSSAIN 
SAHIB y. MAJIDAY MarMoop JAMAIY Mad. 860 
—— — s8, 20—Society for improvement of Islamic 
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education and rendefing help to poor musaftars— 

Purpose, if charitable—One purpose to manage 

ajffairs*of mosque—Character if changed. 

The improvement of Islamic education and render- 
ing pecuniary help to the poor musaffars ete., are 
chatitable purposes and where a society is formed 
for such purposes the fact, that one -of the objects 
of the society is also to conduct the affairs of the 
’ mosque which does -not involve the performance of 
any religious service by the members of the society, 
cannot render the society, a society formed for re- 
ligious purposes. MunamMAD Hussain’ SAHIB v. 
MAJIDAY Mar Mood JAMAIT Mad. 860 
Specific perfofmance—Suzt for ejectment— 

Refence to such guit. 

Equity regards allethat as done which ought to 
have been done, and if the defendant in anaction 
of ejectment fad an enforceable right to enforce 
specific performance of a contract entered into, entitl- 
Ing him to remain in occupation of the land, it 
would furnésh a complete defence to the action com- 
menced by the plaintiff on the strength of his legal 
title. To invite the application of this doctrine it is 
necessary to prove inthe first place that there was a 
valid contract in pursuance of which possession was 
. taken and the agreementis alsoof such a description 
that it was capable of being specifically enforced at a 
time when the subsequent suit for ejectment came to 
be determined. Harr Papa MUKHERJEE v, ELOKESHI 
Devi Cal. 249 
Specific Rellef Act (lof 1877), s. 9—Decree in 

favour of person claiming undivided share in 

property from which he and his co-sharers were 
ousted, if can be passed. 

The remedy by # possessory suit provided in 
s. 9,Specific Relief Act, is a special remedy under 
the statute, the principle underlying it being that 
in & summary proceeding, the order of which is 
not appealeble, the condition of possession before 
the inroad made upon a property without any pro- 
cess of Jaw should be restored. A Oourt in a suit 
under 8 9, Specitic Relief Act, has no jurisdiction 
to pass a decree in favour of a plaintiff whoclaims 
an undivided sharein a property from which he and 
his cu-sharers were ousted. ‘Such a possession 
is not contemplated by s. 9. YELLAYI SANNAYA v. 
SANNAYAJULU RAMESHAM Pat, 878 
—S, 9— Person in joint possession dispossessed 

— Whether can sue under s. 9 for joint possession, 

The words of s. 9, Specific Relief Act do not 
refe® to exclusivé possession. A person in joint pos- 
session of immovable property isas much in pos- 
session of that property as &@ person who is in 
exclusive possession, and if the person who was in 
joint possession is dispossessed, there is, no reason 
why he should not beentitled to bring a suit under 
the section to be restored to that possession which 
he enjoyed before he was dispossessed. BALLABE Das 
v. Gaur Das All. 92 
— —s 28(b). Sen Deed 106 
—ss,39, 42—Suwit for cancellation of instru- 

ment and one for declaration that it is not binding 

on plaintiff— Distinction. 

There is a difference between a suit for the cancel- 
lation of an instrument and one for a declaration that 
the instrument is not binding on the plaintiff. When 
the plaintiff seeks to establish a title in himself and 
cannot establish that title without removing an 
insuperable obstruction such as a decree to which he 
has been a party ora deed to which he has been a 
party, then quite clearly he must get that decree or 
deed cancelled or declared void in toto and his suit 
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is in substance a suit for the cancellation of the- 
decree or deed even though it be framed as a suit 
for a declaration. But when he is seeking to estab- 
lish a title and finds himself threatened by a decree- 
or a transaction between third parties, he is not ina 
position to getthat decree or that deed cancelled 
in toto, That isathing which can only be done by 
parties to the decree or deed or their representa- 
tives. His proper remedy, therefore, in order to 
clear the way with a view to establish his title, is to 
get a declaration that the decree or deed is invalid so 
far as he himself is concerned and he must there- 
fore sue for such a declaration and not for the 
cancellation of the decree or deed. VELLAYYA KONAR 
v., RAMASWAMI KONAR Mad. 301 


S. 41—Suit against minor to enforce void 
mortgage—Minor, tf should restore benefit received 
under it. 

A minor whose property has been made subject 
to a void mortgage by an unauthorized person, is 
entitled to ignore that mortgage and the mortgagee 
ie entitled to claim no benefit thereunder in law as 
against the minor. To hold that the minor as de- 
fendant to a suit on a void mortgage is bound to 
pray for its cancellation and to restore the benefit 
received, would be to giveto the mortgages a right 
to enforce his void contract by compelling the minor 
to pray for cancellation; that isto say, the person 
who has entered into a void contract with some 
person not authorized to bind the minor would be 
given & weapon whereby he could force the minor 
to honour the contract in part. This is contrary 
to the maxim, “He who seeks equity must come 
with cleanu hands.” Consequently the minor defend- 
ant is not obliged either under s. 41, Specific Re- 
lief Act or on general equitable grounds to restore 
the benefit. KUNHIBI v. KALLIANI AMMA Mad. 476 
——— 8. 42. Ses Specific Relief Act, 1877, s. 39 

; 301 

-——S. 42—Suit for declaration by female that 
alienation by widow of lust male-holder did not 
affect her reversionary right—Inference that 
decree-holder must be next person entitled io 
succeed widow. 

No general rule as regards the circumstances in 
which a female can maintain a declaratory suit 
challenging an alienation by another female could 
be laid down. Hence where a female has obtained 
a declaratory decree against the widow of the last 
male-holder to the effect that the Bale. by the widow. 
did not affect plaintiff's reversionary rights, no 
inference can be drawn from this that the decree- 
holder female must necessarily be the pext person 
entitled to succeed after the widow. Kuan Gur 
Kaan v, KARAM NISHAN Lah. 851 


—s. 42, ProvisO—Suzt for mere declaration 
that plaintiff is owner of certain property, ıs 
maintainable if property is in possession of 
Court at time of institution of suit. . 
A suit for a mere declaration that the plaintiff 

is the owner of certain property, without conse- 

quential relief for possession, is maintainable if 
the property is at the time of the institution of the 
suit in possession of the Court pending the decision 
of the suit, and not in possession of the person 
against whom the relief is sought SUNDARESA 

IYER v. SARVAJANA BOWKIABI VIRDHI NIDHI Lp. 

Mad. 429 

Stamp Act (lI of 1899), s$. 17, 29—Stamp duty 
and penalty leviable from person is debt due by him 
to Government—On death of such person, whether 
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can it be recovered out of his estate in hands of 

‘his legal representatives. 

The stamp duty and the penalty in respect of a 
document leviable from a person must be considered 
to bea debt due from such person to the Orown. 
“The mere fact that the document did notcome to the 
notice of the Collector during the life-time of the 
person does not mean that the liability did not exist. 
“The duty and penalty leviable from such person can 
be recovered according to general law from such 
portion of his estate as may be foundinthe hands of 
his legal representatives, inthe same manner as it 
could have been recovered from the person himeelf 
during his life-time under s. 48. Muzammap HUSSAIN 
v. EMPEROR Lah. 709 S B 
——— s. 33— Power of Appellate Court to remand 


case for purposes of supplying stamp with penalty. 


Tt is true that the Court of Appeal is not itself 
‘competent toorder the deficiency of stamp to be 
‘made good, but there is nothing in law to prevent it 
from remanding the case to the original Oourt for 
that purpose with a direction that the plaintiff may be 
given an opportunity to pay the proper duty with 
penalty and on his compliance with stamp law to 
admit the document in question in evidence and 
proceed with the case according to law. AHMAD 
Kuan v. PatzuL Haq Bkop. 308 
— $5, 35, 45, 48, 17, 29 — Insuficiently 

stamped document sought to be admitted in evidence 

by person not originally bound to bear stamp duty 

—If can be compelled to pay duty. 

There is nothing either in s. 35 or ss.40 and 48, 
Stamp Act, to enable either the Court or the Ool- 
lector to compel the person, who merely presents an 
insufficiently stamped document for being admitted 
in evidence, to.pay the requisite stamp duty or penalty 
on the document, whenhe ig not the person who 
was originally bound to bear the expense of providing 
the duty. He cannot therefore be considered to be a 
person from whom the stamp duty or penalty is due 
and consequently the same cannot be recovered from 
him under s. 48. The payment ofsuch duty or 
penalty is left to his choice under ss. 35 and 40, 
MUHAMMAD HUSSAIN V. EMPEROR Leh. 709 SB 

s. 64—Conviction under—Intent to defraud 
must be proved. 

dn order to maintain a conviction under s. 64, 
Stamp Act, it is necessary to prove intent to de- 
fraud. This intent can only be inferred from the 
circumstances. Ram CHAND v. EMPEROR Lah. 343 
Subrogation. Sze Transfer of Property Act, 1882, 

S» 92 (4) (iti) 435 

Doctrine of —Applicability to trustee or 
executor where there is no direct contractual 
liability. enforceable against: estate. 

The doctrine of subrogation can be invoked in 
cases wherethere is no direct contractual liability 
enforceable against the estate, Where the trustee or 
the executor does not sell or charge but merely con- 
tracts orcovenants the effect of the transaction is 
that it binds him personally and not the estate and 
consequently there is no direct recourse against the 
estate available to the creditor. But the law goes to 
this extent to help him, that if the money is utilized 
for the benefit of the estate, he will be entitled to such 
rights of reimbursement, as the borrower himself may 
have out ofit. P. E.R.M. ANNAMALAI OHETTY JOINT 
Wiew PALNI v. SATYAVADIVEL MUTHUSWAMI MANIAGARAN 

Mad. 364 
~——— Right 


discharged by puisne incumbrancer—Presumption 
—Addition of other properties in final charge or 
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variation in rate of interest—Effect —Rebutial of 

presumption. 

The right of subrogation arises out of tĦe removal’ 
of a danger which threatened the hypStheca, which 
removal is to the benefit not only of the person who 
discharges the first mortgage, butalso of any irfter- 
mediate encumbrancer. When a  puisne ehcum- 
brancer discharges an earlier mortgage he is pre- 
sumed to act for his own benefit, the presumption ' 
being applied whether he doeg or does not know ef 
the existence of an intermediate mortgage benefited 
by his act which might possibly threaten his own 
security. The presumption is not affected by the 
addition of other properties in the ‘inal charge nor by 
variations in the rate of integest. Itis nopan 
irrebuttable presumption, but iteis one which will be 
drawn unless there are inthe evidence positive 
indications that no such intention cofld have been 
held, KRISHNA AIYAR v. SUBBA Repprak Mad. 200 

Right of subrogation, tf can be set up as 
defence when mortgage discharged is time-barred 

It is not the law that limitation can never affect a 
plea used in defence. Certainly when the plea rests 
on a right which the defendant had no oceasion to 
agitate until his position was attacked, limitation 
would not ordinarily affect his defence; but when 
his defenceraises a plea of some inchoate or imper- 
fect right, the establiechment of which depended on a 
suit within a particular time there is no reason why 
heshould beallowed to urge that defenceifthe suit 
which has not been brought would, atthe time when 
heurged the defence, have been time-barred, 
Similarly in the case of subrogation, when a man hag 
discharged an earlier mortgage with a view topro- . 
tecting a later mortgage, there isno real justifica- 
tion for his being putinto any better position than the 
person whom he discharged and there js no real 
justificationfor the intermediate mortgagee being 
putin any worse position than he would have been 
as against the original mortgagee. If a suit on the 
original mortgage, is time-barred, the person who 
claims eubrogation should not be allowed to urge a 


- right higher than that ofthe mortgagee whom he has 


discharged, to the detriment of the intermediate 
mortgagee. In other words the right of subrogation 
cannot be urged in defence at a time when a mort- 
gage, which had been discharged, was itself barred 
by limitation, Kerisana AIYAR v, SUBBA REDDIAR 
Mad, 200 
Succession Act (XXXIX of 1925), s. 307—Power 
of executor to mortgage or charge general assew of 
estate to carry on testator’s business, in absence of 
authority in will. 

An executor is not entitled to mortgage or charge 
the general assets of the estate for the purposes of 
carrying on the testator’s business, unless he is so 
authorized by the will. 

Where the will gives the executors power to pledge 
“the credit” of the business for the purpose of carry» 
ing it on, this clause expressly limits their power 
of charge for the purposes of the business, to the trade 
assets. The general assets of the estate cannot form 
part of the credit of the business unless there is 
express power to charge them for the purposes of the 
business, Similarly the clause authorizing the exe- 
cutors to deal with “the various items” of his estate 
whetber inthe business or otherwise should not be 
read as enlarging thepowers of the executors, 
Dinsuaw DADABSAI ITALIA v, MOHAMAD MOHAMAD 

Mad, 505 
Surety. See Oivil Procedure Code, 1808, s. 145 3 
17 
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———- Discharge of. Ser Oriminal Procedure Oode, 
1898, è 502 pe 
Tort—Collision—Negligence—It is question of fact 
—Motorist running into stationary unlighted object 
— Recovery of dumages. 
nthe case of collision negligence is a question 
of fact notoflaw:; each case must depend upon its 
own facts ; and there is no rule oflaw which in 
every case disqualified a motorist from recover- 
“ing damages where hå had run into a stationary un- 
lighted object. Horrorp STEWART v. GEORGE ALFRED 


Franols Hancock PG 321 
Maliciogs prosecution. Sz Malicious 

prosecution 72 
-~ Trespass*— Liability of trespasser . for 


damages—His third 

person—Egf ect. 

In a case which is in the nature of an action for 
trespass against property, the trespasser is liable 
for damages, and the fact that he merely acted 
under the direction of a third party bona fide will 
only give him the right to recover any, damages 
which he may have to pay from the third party 


acting under direction of 


who caused him to invade another’s right to the 


Property. Ma On v, K. V. A. L. M. Cuertyar 
Rang. 64 
Transfer of Property Act (IV of 1882), s.3. SEE 
Transfér of Property Act, 1882, s. 63 $ 54 
8. 51—Applicabiltty— Lessee entering into 
leasehold property valued at Re. 100, under oral 
- agreement—Leasee, if transferee—S. 51, if applies. 

Section 51, T. P. Act, applies only when the 
transferee believes that he is absolutely entitled 
tothe property. Where, therefore, under an oral 
agreement ‘the lessee enters into possession of the 

« leasehold’ property valued at Rs, 100, s. 51, can 
‘have no application whatever. He cannot be said 
to be transferee since the oral agreement cannot be 
enforced-and the property being leasehold he can 
Rever at any time be said to have believed that he 
was absolutely entitled thereto. MADAN GopaL BAGLA 
v. P. V. 5. Sunparan ; Rang. 735 
l S.51—Husband constructing with his cost 

building on wife's land, knowing it to be wife's— 

Wife. ts entitled to the building—Husband and 

Wty ee” Taa 

Where the husband has constructed a building 
with his costs on his wife'sland knowing it to be 
his wife’s the latter is entitled to the building, 
The husband ‘ever intends in such a case to 
reserve any right in the structures. He intends 
to make the habitation, both of himself and of his 
wife, more comfortable. K. K, Das v. AMINA 
“Keaton BIBI Cal. 576 
——— sS. 53-A—English doctrine of part per- 

formance does not apply in India except under 

8. 53-A, 

The English doctrine of part performance is not 
available in India by way of defence toa guit for 
ejectment except under the provisions of s. 53-A, 
T. P. Act and in cases to which that section is ap- 
plicable. Harr Papa MUKEERJRE v. Evoxesar DEVI 

Cal, 249 

——— 8, 53-A—View that 3. 53-A is retrospective 

while a. 21-A, Specific Relief Act (I of 1877), is 
not, whether inconsisient. 

Obiter.—There is no inconsistency whatsoever 
in the view that s. 53-A, T, P, Act, is retrospec- 
tive, while £. 27-A, Bpecific Relief Act, is not so. 
Section 27-A relates only toa contract to lease 
immovable property, whereas s. 53-A deals with 
contracts “for the transfer of immovable property in 
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general. Section 27-A enables a party to enforce a 
contract of lease which but for the new section 
might not be enforceable, whereas s. 53-A enables 
a transferee with an incomplete title to use the 
doctrine of part performance asa shield to protect 
his possession. TIKA Sao v. Hart LAL Pat. S13 FB 

S$. 53-A—Whether confers any right on 

transferor. 

The rights arising out of the principle of part 
performance are those only which are conferred by 
s. 53-A, T. P. Act, and no rights are conferred at 
all on the transferor but only on the transferee, It 
may be that the latter could enforce his rights as 
a plaintiff if the transferor did some wrongful act 
in contravention of the terms of the section, but the 
transferor cannot enforce any rights at all. 
MouniorpaL BOARD, Evan v. Morapaus All, 819 
-——§, 53-A—Whether entitles person to sue. 

Section - 53-A, T. P. Act does not entitle a Person 
to.sue; it only enables him to defend his rights to 
possesgion. KaAsHIPRASAD v. BEDPRASAD Nag. 111 
———— 8. 55- Vendor's lien—Part of purchase price 

left with vendee for payment to vendor's son on 

his attaining majority—No vendor's lien, 

Where a part of the purchase price is left with the 
vendee to be paid tothe minor son of the vendor on 
his attaining majority, it is not a case of a vendor's 
lien on the property sold for the unpaid balance of 
purchase money. `“OHANDRA Kausavatu Onerty v. 
PERUMAL GaETTIAR Mad. 316 

s$. 55 (4) (b)—Property sold for certain 
price—Part of price paid in cash and vendor 
accepting pro-note for unpaid balance—Vendor's 
statutory charge under a. 55 (4) (b), if lost by 
accepting of pro-note—Vendor, whether waives it 
by accepting interest on amount of pro-note, 

Tle statutory charge conferred by s. 55 (4) (b) 
T. P. Act, differs from the vendor's lien under the 
English Law and in order to exclude the charge 
given by the statute, the Court hasto find some- 
thing either express contract or at least something 
from which it is a necessary implication that there 
‘is such a Contract. ; 

Under s. 55 (4) (6), the charge subsists in every 
case where the amount of the purchase money re- 
‘mains unpaid either for the whole or for the part 
remaining unpaid, What is necessary, therefore, is 
payment in factor whatin law would constitute 
such a payment. 

here a certain property is sold for certain 
price and a part ofthe price is paid incash and 
for the balance a pro-note is executed by the pur- 
chaser and accepted by the vendor, the promissory 
note is not the actual consideration but is taken 
merely asa security for the payment of money. The 
vendor’s charge for the unpaid money is not lost by 
his accepting the pro-note for the unpaid balance 
nor does he waive the charge by accepting interest 
on the amount of the pro-note. KRIsHNASWAMI 
MUDALIAR v, VISIARAGHAVA PILLAI Mad. 158 
88.63, 70, 3—Machinery existing in mort- 
gaged premises or ‘subsequently installed there, 
when passes under mortgage of premises—Held 
that machinery subsequently installed not comprised 
in mortgage ands. 70 did not apply. 

In certain circumstances machinery existing in 
the mortgaged premises onthe date of the mortgage 
‘and even machinery subsequently installed there 
may pass under a mortgage of the premises. But 
the question will have to be determined in each éage 
in the light of various facts, It may not be possible 
always to treat machinery brought into a building 
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as an “ accession’? within the meaning of ss. 63 
and 70, T. P. Act. It may in some cases become 
necessary to consider how-far the definition of the 
expression “attached to the earth "in s, 3, T. P. 
Act, will bear upon the decision of this question. 
According to cl. (c) of that definition, what is at- 
tached must be attached for the permanent benefi- 
cial enjoyment of that to which jt is attached- 

T'he mortgaged property comprised a rice mill and 
yarious parts of the machinery pertaining to the 
engine or tothe huller which was then intended to 
be set up to work with the help of the engine. The 
Schedule to the deed referred to all samans connected 
with the rice mill and other samans necessary to fit 
up the mill and the huller and all accessories. There 
was ulso a clause to the effect that if the mill should 
be fitted up in some other place, the property should 
nevertheless continue to be under the mortgage. For 
some time the concern was working only as a huller. 
Subsequently the mortgagors decided to work as & 
sheller also with the power derived from the engine. 
The’ sheller system was fixed in the earth, and 
was connected by a belt with the huller system and 
could be separated from the huller system merely 
by removing the belt and for accounts purposes, 
the two systems were kept distinct : 

Held, that there was no scope for the application 
‘of the rule relating to fixtures or of the principle 
enunciated in s.70, T. P. Act, because the site to 
which the sheller system of machinery was attached, 
was not comprised in the mortgages. PAOHIGOLLA 
(SATYANARAYANAMUBTHY 0. CHEVALA GANGAYYA 

Mad, 54 
———s, 63 (d)—Third part of s. 63 (d), if 
misplaced. 

Per Fazl Ali, J—The third part ofs. 63(d), T. 
P. Act has not been misplaced, because it contains 
not only the words “ such remedy" which ap- 
parently refer to the “ remedy" mentioned in the 
first part but also the words “ such proceeding ” 
which refer to the “ proceeding " mentioned both 
‘in the first and the second parts. Tiga Sao v. Harr 
LAL i Pat.513 F B 


-—— 8. 63 (d)— Words “such remedy... s. sser.. uu 
referred to,’ :in 8. 63 (d), meaning of. 

Per Fazl Ali, J.—The words “such remedy or 
proceeding as is hereinafter referred to in s. 63 (d), 
"T. P. Act, mean “such remedy or proceeding ” as 
has been saved in this section or has been declared 
to remain unaffected by the 22 sections mentioned 
in the section and the other provisions of the Act. 
-The sections of the T. P. Act not dealt with in 
the sections enumerated in s. 63, have a retrospec- 
tive effect at least where no action was pending on 
:April.1, 1930. 

Per Manohar Lall, J.—There is no justification 
-whatever for holding that the expression’ “such 
remedy means and includes only a remedy in 
-a° pending proceeding. Oonsequently, the conclu- 
sion. would appear to be that s. 63 specifically 
-provides that no provision of Act XX of 1929, 
shall affect vested rights which were acquired 
sor accrued before April 1, 1930. Trka Sao v, HARI 
LAL - Pat. 513 F B 


—— 8$. 92—S8. 92 is retrospective —Excepiona to 
ite retrospective effect. . 
Por Fazl Ali and Dhavle, JJ., Manohar Lall, J. 
‘contra.—Section 92, T. P. Act, will have retrospec- 
‘tive Operation in regard to transactions effected 
‘before’ April 1, 1930, except in cases 
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liabilities arising before July°1, 1882, when the 
T, P. Act came into force. 

Per Manohar Lall, J.—Section 92, T. P. Act, doeg 
not apply to transactions which were concluded 
before April 1, 1930, irrespective of the fact whe- 
ther they were or were not the subject of any perd- 
ing action on April 1, 1930, Tiga Sao v. HARI LAL 

i Pat. 513 F B 
s,92 (1), (lil)—Applicability and scope of ` 

cle. (i) and (iii). >. ° 

Section 92 (i) deals with the case of a person 
having an existing interest and s. 92 (iii) deals 
with the case where under the previous state of the 
law the right of subrogation was invoked on the 
doctrine of conventional subrogation. VEDANT4M 
SUBBARAYUDU V. CHATTAPALLI LAKSHaMINARASAMMA 

e Mad. 435 
(iil}—Distinction between cls. GQ) 


_ 








s. 92 (1), 
and (iii). 
There is a well-established distinction between 

cases in which a person who has a pfe-existing - 

interest in property, pays off a prior charge on that 
property for the protection of his own interest and 
cases in which a person acquires an interest in 
property only by reason ofhis advancing money 
to pay off an existing mortgage debt. Clause (i) of 

s. 92, T. P. Act, relates tothe first type of cases 

above referred to and cl, (iii) tothe sesond type. 

VEDANTAM SUBBARAYUDU V. OBANTAPALLI LakssMI- 

NARASAMMA Mad. 435 

——— 8.92 (lil)\—Ezpression “a person who has 
da sects pearsseeneese TEGCEMEed tn cl, (ill) covers case 
where person advances money to mortgagor and 
takes mortgage or sale—In such case prior morigage 
discharged with that money—Person advancing 
money, when entitled to subrogatton. ie ais 
The words in cl (iit), “a person who has advanc- 

ed money toa mortgagor, money with which the 

mortgage has been redeemed,” cannot be construed 
as only intended to cover the case of &@ person 
who merely lends money without stipulating for 
any security as such a person cannot in law acquire 
‘any right of subrogation but for the statutory pro- 
vision, The words are wide enough tocover the 
case ofa mortgagee or a vendee who advances money 
in- consideration of a mortgage or sale. All that 
the section requires is that money must have been 
received by the mortgagor from the person who 
advances it and with which the mortgage must have 
been redeemed. What iscontemplated by the section 
is the receipt of money by a mortgagor for the die- 
charge of a mortgage and the redemption of such 

a mortgage with that money. The money may have 

been received by the mortgagor either by raising a 

loan by amere personal security or by a transfer 

of the mortgaged property by way of a mortgage or 
sale. 

A person not entitled tosue for redemption who 
buys mortgaged property Q. e., advances money to 
the mortgagor with which the mortgage is redeem- 
ed) may contract withthe mortgagor for the right 
to be subrogated tothe mortgages whose mortgage 
has been redeemed. But the contract must be in 
writing and registered. If the vendee has not ob- 
tained a registered agreement stipulating that they 
should be subrogated to the rights of the mortgage 
which he has discharged he is not entitled to sot 
up any claim of priority over the subsequent mort- 
gagee. o i 

Money received in consideration of a mortgage or 
sale of a property will be the property of the mort- 
a vendor. Prima facie, therefore, the 
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money that goes in discharge of the prior ‘mortgage 
will be ethe money of the mortgagor or the vendor 
and, therefpre, it will be payment by the owner in 
fee. VEDANTAM SUBBARAYUDn V, OHATTAPALLI LAKSHMI- 
NARASAMMA Mad. 435 
s-—8. 101—Ezecution of mortgage—Mortgaged 
property attached by third party having money claim 
against mortgagor—Sale of pronerty by mortgagor 
in favour of mortgagee—Sale by money decree- 
* holder atiempted—*Mortgagee setting up sale in his 
favour or in alternative his mortgage—Sale directed 
subject to mortgage— Suit by mortgagee on his 
mortgage held maintainable. 

Though s, 101, T. P. Act, has generally been in- 
veked in cases Where the rights of mesne encum- 
brancers come up for decision, the principle of the 
‘section ig not limited to those cases. It only lays 
down a general rule of presumed intention and 
where. the later conveyance willbe inoperative as 
against any intermediate right whether founded on 
an encuntbrance or on an attachment, the principle 
must be held equally to apply. 

Subsequent to the execution of a mortgage-deed 





a third party who had a money claim against’ 


the mortgagora attached some of the mort- 
‘gaged items, before judgment, pending his money 
suit against them, Subsequently the mortgagor 
purported to sell the mortgaged items to the mort- 
gagee partly for the mortgage amount and partly 
for a further consideration. When the money 
decree- holder attempted to bring the properties to 
sale on the basis of the attachment already made, 
the mortgagee filed a claim petition in which she 
set up her sale and asked that the property should 
be released from attachment; in the alternative, 
she asked that even if the sale should be held to be 
invalid as against the attaching decree-holder, the 
execution sale should be directed to be held subject 
to the mortgage in her favour, The executing 
Court held that the sale having been effected sub- 
sequent to the attachment was invalid as against 
the decree-holder and it directed the sale to be 
held subject to the mortgage. The property was 
accordingly sold subject to the mortgage and 
purchased by the decree-holder himself, who in turn 
conveyed it to another person The mortgagee 
brought a suit to recover amounts due under the 
mortgage : 

Held, that the mortgagee’s claim under the suit 
mogtgage had not been extinguished by the sub. 
sequent sale and that it was enforceable in the 
events that had happened. YERLAGADDA MAHALAKSHMI 
yv., MIDDE SomaRAsu Mad. 17 

Ss. 105,107— Rent note (kabuliyat) executed 

by intending lessee alone ia not lease under s. 105 

and does not require registration under s. 107— 

Such noie for only six months does not require 

registration under s. 17 (d), Registration Act (XVI 

of 1908), and is admtssible in evidence. 

A lease has to be signed both by the lessor and 
by the lessee. Consequently, a rent note signed 
only by the intending lessee is not a lease under 
s. 105, T, P. Act, and would not require registra- 
tion under g. 107. It may be a lease under the 
Regis, Act according to the definition in s. 2 (7) of 
that Act. But where arent note (kabuliyat) is 
only for a period of six months it does not require 
registration according to s. 17(d), Regis. Act and 
is admissible in evidence even if unregistered, 
TULSIRAM v. GOVINDA RAMJI Nag. 753 
—— 8, 106—Applies only when tenancy is in 

force, 
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~~ Section 106, T. P. Act applies only while the 
tenancy isin force. The section therefore does not 
apply where the lessee is in possession afterthe 
expiry of the period of lease. If the lessesis in 
possession after the expiry of the lease with the con- 
sent of the lessor he can no doubt avail himself of the 
provisions of g. 116, BANSIDHAR v. Rau ore 
ud 
——-§.106—Notice to quit invalid—Enhanced 
rent for period of notice cannot be claimed, 

The proposition that a notice to quit though admit- 
tedly invalid for the purposes of ejectment can 
nevertheless be good to support a decres for arrears 
of rent atthe enhanced rate should not be applied 
for the period for which the notice was invalid, 
Where a shop had been at a particular place for 
years thetenant isentitled to remainthere for a 
reasonabie time and is also entitled to remain at the 
original rent. Paraka NANDLAL v. ANANT Govinp Joc 

Nag. 895 
———-—— 8. 107. Sz Transfer of Property Act, 1882, 

8. 105 753 
=S, 123—S, 123 abrogates rule of Hindu Law 
` relating to formalities of valid gift. 

Section 123, T. P. Act, is applicable to the Hindus 
and it applied to the Hindus even beforethe amend- 
ing Act XX of 1929 was passed. Therefore the rule 
of Hindu Law relating to the formalities of a valid 
gift must be deemed to be abrogated by s, 123, 
T. P. Act, and no gift inter vivosof an immovable 
property could be validly made afterthe passing of 
the Act except by a registered document: as contem- 
plated by s. 123. Harr Papa MUKHERJEE v. HLoKEsar 
Deyr Cal, 249 


Trial by Jury. Sze Penal Code, 1860, s 302 426 
—— Verdict sought to be set aside— Question for 
determination. 

In a case where the verdict of the jury is sought 
to be set aside, the question is not whether their 
Lordsbips would have arrived at the same conclusion 
as the jury arrived at after sesing and hearing the 
Witnesses, but whether the jury arrived at an un- 
reasonable conclusion or one unsupported by evi- 
dence fit for their consideration. HoLrorp STEWART 
V, GEORGE ALFRED Francois HANCOOK PC 321 
Trust—Benefictary—Right of, to deal with his 

interest by way of mortgage. 

There is no doctrine of tha law of India which 
prevents a beneficiary under a trust from dealing 
with his interest by way ofmortgage, though it is 
true enough that in India such an interest is not 
technically regarded as an equitable estate. HEM 
CxaNDRA Roy OQOnavpHuRY v. URADHANI DEBYA 
OHAUDHURANI PCG 509 


Public or private—Trust creating scheme 
of loans for educational purposes at low rate of 
ainterest—Whether public trust 
A member of the Anglo-Indian community created 

a trust and formulated a scheme to help Anglo- 
Indian youths in their studies, He set aside certain 
Government securities as an endowment fund. The 
interest on the capital was to be devoted to making 





advances to Anglo-Indian youths who wished to 
qualify for professions or obtain higher education 
generally. The advances which were to be called 


“ scholarships ’’ were to be repaid at low rate of 


interest by the recipients out of their earnings on, 


completion of their education : i ; 
Held, that a scheme of loans for educational pur- 
poses at such low interest must be regarded as 4 
scheme of a charitable nature. The trust was a 
è © 
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public trust and not private one and was governed by 

8. 92, Civil P.O. B. M. Bowser v. A, M. V. HestsrLow 

Mad. 96 

Trusts Act (Il of 1882), s. 20. Sze Trusts Act, 

1882, s, 94 170 

8. 34—Provistons of trust deed resulting in 

frustration of object of trust—Deviation from, if 
allowed. 

Jf the provisions of a trust deed result in the 
frustration to a large extent ofthe objects of the 
trust, the Court can permit deviation from the 
trust deed. H.M. BowER v, A. M. V, HEsTERLOW 

Mad 96 
8S. 94, 95, 20—Guardian, if always comes 

within purview of 3. 95. 

A guardian may fall within the scope of s. 94, 
Trusts Act, but he cannot be held in every case to 
come within the purview of s. 95 ofthe Act, so as 
to makethe provisions contained in the Guardians 
and: Wards Act to be inoperative and useless. A 
de facto guardian is not bound to invest moneys 

belonging to the minor into securities provided by 
s. 20 of the Act, but is justified in purchasing pro- 
perty for the benefit of the minor, SITHALINGA CHETTY 
v. ARDHANARI CHETTY Mad 170 
U. P. Agriculturlsts’ Rellef Act (XXVII of 1934), 

S.2 (2), Proviso 3,8. 30—Mortgagor executing 

some mortgage deeds transferring ceriain ttems of 
` mortgaged property to non-agriculturist — Mere 

fact that transferee undertakes liability to satisfy 
amount due on mortgage deeds does not attract 

proviso 3, 

The proviso 3 to s. 2 (2), U. P. Agri. Relief Act, 
must be strictly construed and a liberal interpreta- 
tion should not be put on the same so as to deprive 
&person who is otherwise an agriculturist from 
seeking the benefit conferred by the Act. Where 
after the execution of certain mortgage deeds the 
mortgagor has transferred certain items of the mort- 
gaged properties to a non-agriculturist, the fact that 
the transferee has undertaken the liability to pay the 
amount due on the basis of the mortgages does not 
attract the provisions of proviso 3, as it cannot be 
said that the transferee joined with mortgagor 
in the transaction of loans evidenced by mortgage 
deed, FAIYAZ A5MAD v., JAMAL UDDIN All. 864 

S. 30~—Non-agriculturist transferee from 
og; aa mortgagor can file application under 

a. 30. 

Even a non-agriculturist transferee from an agri- 
culturist mortgagor is entitled to reduction in the 
rate of stipulated interest in accordance with the 
provisions of a. 30 of the Act. Such a transferee is 
entitled to file an application under s. 30 for reduc- 
tion in the amount of interest provided the loan was 
originally taken by an agriculturist. Faraz AHMAD 
V. JAMAL UDDIN All. 864 
U. P. Encumbered Estates .Act(XXV of 1934), 

88. 4,7, 14—Some creditor respondents dying 
"pending appeal from order of special Judge 

dismissing application of appellants — Legal 

representatives not substituied—Effect of abatement 
of appeal against those respondentsa— Whole appeal 
held abated. 

The clear intention of the U. P. Encum. Estates 
Act isthe relief of encumbered estates from all the 
debts outstanding against them. : 

Where some of the creditor-respondents die pend- 
“ing the appeal from dismissal of the application 
uhder order of the Special Judge, and their repre- 
sentatives are not brought on the record and the 
appeal abates against those deceased appellants the 

id e 
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position of the parties under the U. P. Encum. Estate 
Act is full of anamolies,. . : i 

Under such circumstancesthe appeal mus? abate as 
a whole, because if the appeal were to be allowed the 
result would be that the application would have to 
proceed ab initio as against some and not as agaihet 
other creditors. This would be in contravention of 
the whole intention of the Act, and secondly the 

it would be that those very creditors ` 

against whom the appeal has abated would be de 
barred from all remedy by the provisions ofthe Act 
itself, Bratya UDAI Pratap Sinen v. DWARKA PRASAD 
: Oudh 292 

——_——— $, 7—Money of judgment-debtor attached and 
received by Court — Attachment, if ceasese— 

Judgment-debtor, if can apply*under s. 7. 

The attachment of money must be deemed %o.con- 
tinue so long as that money whichis brought into 
Court by attachment is not disposed of by the Oourt 
attaching that money. To take any other view 
would be to hold that all objectionsto® wrongful 
attachment would not be maintainable in the Court 
attaching the amountsimply on the ground that after 
the money was deposited the attachment ceased to 
exist. 

Consequently when the money is received by the 
Oourt the judgment-debtor is entitled to make an 
application under s. 7 ofthe Act inthe eexecution 
Oourt praying that that Oourt should not pay the 
Money received from the Court of Wards to the 
decree-holder but should hold it tillit is required by 
the Collector. HarsHi KESH v. GHULAM HAIDER Kuan 

Oudh 236 
88. 79(5)(a)—Held on facts that judgment. 

debtor K waa not entitled to the benefit of s. 7 (1) (a) 

—K, Band G held not joint debtors within 

meaning of a. 9 (5) (a). 

One K executed a mortgage of two villages X and 
Y in favour of S and then sold Mauza X toB and 
left the entire mortgage money due to S to be paid by 
B. B executed a simple moitgage of Mauza Xto G 
and the mortgage deed provided that G would pay 
the entire mortgage debt due toS. The money was not 
paid to 5. S brought a suiton the mortgage and 
obtained a decree, This decree was against K and 
also against B and G as subsequent transferees, 
The decree therefore treated the two villages in a 
different manner. In regard to Y — there 
was a period of three years to pay the decretal 
amount because K its owner was gn agriculturigts, 
and there was no such period of instalments given 
for village X because B wasnotan  agriculturist. 
S applied for execution of his decree by sale of 
Y village. G bad made an application under the 
Eincumbered Estates Act and had obtained an 
order under that Act. Therefore K asked that there 
should be a stay of the execution of village Y 
under s. 7: 

Held, that as the decree had treated the two 
villages in a different manner, the fact that G had 
applied under Encum. Estates Act did not entitle 
K to the benefit of s. 7 (l) (a); 

Held, further that G and K were not joint 
debtors within the meaning of s. 9 (5) (a). The under- 
taking to pay the whole amount of the mortgage debt 
could not be divided between the person who gave 
the undertaking and the person who received the 
undertaking. As the decree had differentiated the 
liability of the two villages it was not a case of a 
decree which treated the judgment-debtors in the 
same manner. Hence although K, B and G were 
judgment-debtors they were not joint debtors 


— 
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within the meaning =. 9 (5) (a) Encum., Estates 
. Act. Krssorr LAL v, KALYAN SINGH All. 461 
—_— §s. 7, 14. Bzz U.P. Encumbered Estates Act, 

1934, 6,4 292 
S$. 9(3)(as amended by Act of 1934), 
And s.13—Under s. 9 Special Judge can admit 
wretten statement, filed beyond prescribed period— 
S. 13, applicability, . me 





Under s. 9 (8), U. P. Encum. Estates Act, as'amend-"- 


ed by Act of 1939, it is open tothe Special Judge 
before hesends up the decrees passed by him to the 
Collector under the provisions of s. 19 of the Act, to 
admit written stajements though filed beyond period 
of limitation for sufficient cause shown, Section 13 
caanot go against®reditor because it does not apply to 
those cases in which® an appeal or revision has been 
preferred against the decisionofthe Oourt below. 
The provisions of s. 13 will come into operation only 
afterthe termination of the appeal or revision as the 
case may be. Kisuni v. MURLI SINGH All. 873 


S. 9 (5) (a)—Whether ‘has reference to case 
where liability of various Sjudgment-debtors is 
joint and several. 

Section 9, sub-s.(5) (a), U. P. Encum. Estates 
Act refers only to the cases where a debtis due 
from several persons and the liability of the various 
debtors can be apportioned. It can have no refer- 
ence to a case where the liability of the various 
judgment-debtora is joint and several. Thereis no 
question in a case where a decree has been passed 
against all the judgment-debters for the entire 
amount of liability. being apportioned. Each of the 
Judgment-debtors against whom the decree has been 
passed is liable for the entire amount due, as the 
liabilities of all the judgment-debtors are joint and 
several. It is open to the decres-holders to execute 
their decree against any of the judgment-debtors 
they like and, therefore, their application to execute 
their decree against judgment-debtors other than the 
one who has applied unders, 4, is competent. 
Goswami Murari LAL y. BIBI Ali. 647 
————— 8, 13—Applicability (as amended by Act of 

1939), Sze U. P Encumbered Estates Act, 1934, 

8. 9 (3) (as amended by Act of 1934 873 





exceed principal—Decree obtained on basis of 

loan, tf makes any difference. 

Under the provisions of s, 14, U. P. Encum. 
Estates Act the Court can granta decree for the 
- prigcipal sum dte plus interest which shall not 
exceed the principal amount which was due on the 
date of the application. In view of these provi- 
sions, it is no longer open to the Court to award 
Interest on some other consideration, The fact that 
a decree has been obtained on the basis of a loan 
does not make the slightest difference because s. 15 
makes it clear that the powers of the Court in de- 
termining the amount are subject to the provisions 
of s. 14 and according to that section interest can- 
not possibly exceed the principal amount which was 
due on the date of the application. GIRDHARI LAL 
V. JANG SINGH All. 465 


8.45,cl. 2 (a)—Cl. 2 (a) of s. 45 (after 
amendment) whether has retrospective effect. 

The provision of a second appeal in cl. 2(a) of 
8. 45 of the U. P. Encum. Estates Act, as*it stands 
after the amendment, has no retrospective effect, 
ALI MOHAMMAD v. KHALIL AHMAD Oudh 265 FB 

s. 45, cl. (5) (before amendment of 

1939), and cl. 2 (a) (afer amendment)— 

S. 45, el, (5), if bars interference by revesiontunder 
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Ss. 14,15—Interest decreed can in no case. 
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8,115, Civil Procedure Code (Act V of 1908) with 

appellate order or decree of District Judge. 

Olause (5) of the s. 45 of U. P. Encum. 
Estates Act, as it stood before the amendment of 
1939, bars interference by revision unders. 115 of 
the Civil P. O., withthe appellate order or decree of 
the District Judge under that section. ALI MOHAMMAD 
Oudh 265F 8B 
——s. 50—Death of landlord applicant — 

Provisions of O. XXII, Civil Procedure Code (Act 

V of 1908), in regard to substitution and abatement 

if apply—Application for substitution—Art. 176, 

Limitation Act (IX of 1908), if applies. 

In so far asrelates to a landlord applicant the 
provisions of O. XXII, Oivil P. O., in regard to 
substitution and abatement must necessarily be 
regarded as inconsistent with the Encum. 
Estates Act in view of the provisions of 5.50. In 
view ofthe provisions ofs. 50 of the Encum. 
Estates Act, which makes it clear that in the case of 
the death of a landlord applicant there is no abate- 
ment, adifferent set of considerations arise from 
those which arise in the case of the death of a credi- 


- tor, and the provisions of O. XXII, Civil P. O., have 


no application to the matter. It does not neces- 
sarily follow from this that an application analogous 
to an application’ under O. XXII is not competent. 
Obviously itis necessary thatso faras may be 
possible the legal representatives of the deceased 
applicant should be brought on the record and put in 
a position to look after their interests, but it will 
necessarily follow that Art. 176 of the Lim, Act, 
will have no application. Daya Rau SINGH v, 
SURENDRA SINGH Oudh 388 
U.P. Land Revenue Act (tll of 1901), s. 233(k) 

—Suit for declaration of plaintiff's right in khata 

made exclusively in name of defendant at Revenue 

Court partition, where both plaintiff and defendant 

were arrayed on same side andthere was no dispute 

between them respecting their individual interest 

—Maintainability. 

A suit by a plaintiff is maintainable in a Oivil 
Court for a declaration of his right and interest 
in the chittht or khata made exclusively in the 
name of the defendant at a Revenue Oourt parti- 
tion where the plaintif and defendant were both 
arrayed on the same side as co-applicants or as co- 
non-applicants and there was no dispute inter se 
between them and futher the question of their in- 
dividual interest in the entire khata allotted to 
them was not material for the distribution of the 
mahal into one or more divisions as claimed by 
the applicants to partition. Such is suit by the 
plaintiff is not barred by the provisions of s. 233 
(k), U. P. Land Revenue Act. RAMESHWAR SINGH V. 
HANWANT SINGH Oudh 357 F B 
U.P. Municipalities Act (Il of 1916), s. 97— 

Contract by Board taking certain plots on lease 

on yearly rent exceeding Rs, 250—Contract not 

signed by Chairman or Vice-Chairman—Contract 
if binding on Board—Lessor, when can take benefit 

of 3.65, Contract Act (IX of 1872). 

A contract by the Board taking certain plots on 
lease on a yearly rent exceeding Rs, 250 signed by 
the Secretary alone and not by the Obhairman or 
Vice-Chairman is not binding on the Board. The 
lessor cannot take benefit of s. 65, Oontraci Act, 
if he has not raised an issue that the 
obtained profits from the use of land nor producad 
any evidence to prove that any profit had accru- 
ed. MUNICIPAL Boarp, Oran v. Moraputs All, 819 
——ss, 162 (1), 164 (2)—Jurisdiction of 


Board had , 


( 
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appellate authority to pass on review an order 

making reference under es. 162 (1)— Order 

contemplated by 3. 184 (2). 

Under s. 162 (1) of the U. P. Municipalities Act 
a reference to the High Court in case of doubt can 
only be made during the hearing of an appeal 
under s. 160. Such a reference cannot be made 
after the disposal of the appeal, during the hearing 
of an application for review of the orders passed 
in the appeal. The order on review contemplated 
by s. 164 (2) of the Act clearly means an order 
which can be substituted in place of the original 
order and not any other order whatsoever, 
and the appellate authority has no jurisdiction to 
pass on review an order making a reference to the 
High Court. MUNICIPAL Boarp, Unao v, YAGDUTT 

Oudh 652 
ss. 162 (1), 164 (2)—Order on review 

contemplated by s. 164 (2). 

The order on review contémplated by sub-s. (2) to 
s.164, U. P. Municipalities Act clearly means an 
order which can be substituted in place of the original 
order and not-any other order whatsoever. The ap- 
-pellate authority has no jurisdiction to pass any 
order on review except one which can take the place 
of the original order. In other words, he has no 
jurisdiction to pass an order making a reference to 
the High Court. OHHOKMAL Ram OnANDRA v. NOTIFIED 
AREA, BARGAON Oudh 494 


—_——-§, 164.(2)—Review application. if re-opena 
appeal, 
= he order in appeal is final under s. 164 (2) unless 
substituted by another order on review, and where 
the Magistrate has not passed an order on review 
the finality of the order in appeal remains as it was 
and the appeal cannot be deemed to have _ been re- 
opened upon an application for review. OsHokMAL 
Ramu CASANDRA v. NOTIFIED AREA, BarGaon Oudh 494 
—ss.164 (2>, 162 (1I)—Reference to High 
Court not during hearing of appeal but during 
hearing of review application—Competency. 
Section 164 (1), U. P. Municipalities Act, clearly 
shows that a reference to the High Court incase of 
doubt can only be made ‘‘during the hearing of.an 
appeal under s. 160."" A reference made to the High 
Court not during the hearing of the appeals as 
required bys. 162 (1) but during the hearing of the 
applications for review of the, orders in appeal is in- 
competent. OnHoKMAL Ram Ouanpra V. - NOTIFIED 
AREA, BARGAON Oudh 494 
U.P. Regulation of Sales Act (XXVI of 1934), 
S, 5. BEE Agra Pre-emption Act, 1922,5.6 694 


U.P.Temporary Postponement of Execution 
- of Decrees Act (X of 1937), 8$. 3—dJudgment- 

debtor claiming as of right that decree could not 

be executed and decree-holder that it could be— 

Order passed on stay application—Appealability. 
. Ordinarily an order for stay does not amount to 
a decree because no question between the parties is 
determined, that is, there is no determination of the 
Tight of one party or the other. The Oourt is 
merely exercising itsdiscretion. Inthe case, however, 
where the judgment-debtor has claimed under U. P, 
Temporary Postponement of Execution of Decrees 
Act as of right that the decree could not be execut- 
ed and the decree-holder has claimed that it could 
- be, there isa distinct question of the rights and 
liabilities of the parties in respect of the execution 
of.the decree and an appeal lies from an order 
passed on the application for stay. SHIB CHARAN 
Das v.. BRIJ MOHAN SINGH All, 559 
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U.P. Temporary Postponement of Execution 
of Decrees Act—concld. . 


s. 3—Order staying execution unger s. 3, if. 

appealable. ° 

The provisions of s. 3, U. P. Temporary Postpone- 
ment of Execution of Decrees Act are mandagory 
and once the Court has passed an order staying 
the execution ofa decree in virtue of the provisions 
of s 3, the decree-holder has no right to apply to, 
the Court for the execution of his decree, There 
therefore is a conclusive determination of a questioh 
arising between the parties which relates to the 
execution, discharge or satisfaction of a decree. 
The order therefore is appealable under s. 47, 
QOivil P.O, Har Narain LAL BAHAL v, MATHUBA 
PRASAD “7 All. 848 FfF B 
——— 8, 3—S.3, applicability of, to degree for 


— 





costs. e 

Section 3, U. P. Temporary Postponement of 
Execution of Decrees Act, applies to a decree for 
costs. Where the plaintiff, judgment-debtor, comes 
into Court with a false claim against fhe decree-' 
holder and his claim is dismissed he incurs & 
liability to indemnify the defendant in respect of 
the costs of the defendant in the litigation. In 
passing the decree for costs the Court does not 
create the liability. The decree passed for costs 
therefore is one passed on the basis of a liability 
within the meaning ofs. 3, Har NARAIN LRL BABAL V, 
MATHURA PRASAD All. 848F B 

S. 3—Stay application—Forum. 

Applications for stay can be made either to the 
Court executing the decree or to the Oourt passing 
it. SHIB CHARAN Das y. Beis Monan Sinas AL. 559 
Usurlous Loans Act(Xof 1918), 8. 3—Test to ace 

whether transaction ts fair or unfair. 

The proper test to determine whether a bargain is 
fair or unfair is to take into consideration the 
circumstances as they existed at the time it was 
made, JIYA Lau v.. JANESHWAR Das’ Lah, 590 
Wlil—Absolute estate given to legatee—Gift over to 

take effect after death of legatee is void and 

does not cut down absolute estate—Wiull held con- 
ferred absolute estate on testator’s brother's widow. 

Once an absolute estate is given to a legatee 
the “ gift over” to take effect after the death o 
the legatee, is void and ineffective and cannot be 
taken to have cut down the absolute estate already 
conferred on the legatee. 

Where the will provides that the widow of the 
testutor’s brother is to be the owmer for her bife- 
time and that she is to have ali the rights 
of mortgaging and selling the property like owners, 
there being no restriction to those rights as in the 
case of widow's rights, she becomes absolute owner 
of the properties which are devised to her and 
she ig competent to make a further bequest of these 
properties. ParsHoTaM Dass v. SHIV Ram Lah. 546 

Construction—Daughter of testator, held had 
vested remainder. 

A testator in his will provided that after the 
death of his widows the property was to be given. 
to A for life and on his death to A’s male issues. 
In case Ahad no male issues the daughter of the 
testator was to be the owner of property : 

Held, that the daughter of the testator had vest- 
ed remainder. Raz Ray BAHADUR SINGH v. SATRANJII 
SINGH Oudh 38 

Construction—Opinion of attesting witness, 
value of. 

The opinion expressed by one of the attesting wit- 
nesses of the will, in the matter of construction, is of 
no importance, It is for the Oourt to decidethis 
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question by considerin% all the terms of the docu- 
ment, SHIAM Pratap Sines v. BAIsNI MADHO Kunwar 
` ° All, 757 
— Essentials for validity, 

The law has not maderequisite, tothe validity of 
a wil, that it should assume any particular form, 
or be couched in language technically appropriate 
to its testamentary character. It is sufficient that 
‘the instrument, however irregular in form or inarti- 
fieial in expression, discloses the intention of the 
maker respecting the posthumous destination of his 
property ; and if -this appear to be the nature of its 
contents, any contrary title or designation which he 
may have given tò it will be disregarded, Sxtam 
PrapaP SINGH v. BawnI MADHO KUNWAR All. 757 
—Testator givmg full estate to wife—If can 

make gift over in favour of other person. 

Where a testator by his will gives a full estate to 
his wife, he is not entitled to make a gift overin 
favour of any one else, Matru MAL v. Meurer Kunwar 
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WORDS AND PHRASES: i 
House property. Sze Madras Agriculturists 
Relief Act, 1938, s. 4 (d) ' 732 
Loan and deposit payable on demand, Szg 
Limitation Act, 1908, Art, 60 444 
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WORDS AND PHRASES 
Mesawa, meaning of. Ses Deed—Construction 


875 
Workmen's Compensation Act (VII! of 1923), 

S. 2 (1) (d)(f) and (l)—“Widowed mother,” if 

includes ‘* widowed step-mother.” 

The expressions “ widowed mother" in s. 2 (1) 
(d) (1), and “parent other than a widowed mother’? 
in s. 2 (D (d) (4%) do not include a “widowed 
step-mother,"’ MANADA DEBI v. BENGAL Bonz MILL 

i Cal. 2r 

$. 3—Tributors working at dump-picking 0: 

searching for overlooked ore, receiving paymn 

therefor from mine office or contractor—Whether 
workmen within meaning of Act. 

Tributors, who work at dump-picking, or search- 
ing for overlooked ore, and receive payment there. 
for either at the mine office or at the hands of 
the contractor, are licensees merely and their 
written permit to enter the mine premises is a 
document which shows that they are removed from 
the category of trespassers, They are not workmen 
Within the meaning of the Workmen's Compensa- 
tion Act and the Act does notapply to them, LEB 
BHI p. CONSOLIDATED Tın Mines, BURMA, LTD. 

Rang. 3O 
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Since retail dealers 
unable to afford the granting of long 
credits, hire-purchase transactions are 
usually financed by third parties; and that 
in one Or other of two ways, One way is for 
the dealer to make a hire-purchase agree- 
ment or a series of agreements and assign 
the benefit. This method, which is ap- 
propriate to trades where a large (“block”) 
assignment of small agreements is possible, 
has technical difficulties of the type 
considered in In re Inglefield (1933, Ch. 1) 
and other cases ; difficulties arising from 
its dangerous proximity to money-lending 
practice. 

The alternative technique which is 
considered in this article is perhaps a more 
difficult one,and is appropriate to trades 
such asthe motor trade, where the ine 
dividual transaction is relatively large. 
Here the dealer sells all (or the majority 
of) his interest in the chattelto the finane 
cier while he negotiates (with the aid of 
a “proposal form”) a hire-parchase agree- 
ment between the financier and the custo- 
mer. The obvious difficulty of “fixing,” 
in time and form, a contract between one 
of two negociants and a remote third person 
is inereased when the transaction is within 
striking distance of the Hire-Purchase Act, 
1938, Io point is the recent case of 
Menzies v. United Motor Finance Corpora- 
tion Ltd. (1940,1 All E. R. 549; gee also 
ante, p. 137), wherein it was held that the 
payment of a deposit toa dealer did not 
put à contract between a financier and a 
customer outside the scope of the Act, 
The main difficulty, however, is the human 
one of making the agreement coincide 
with, and fully express at one moment of 
time, a transaction peculiarly subject to 
delays and alterations; and in the op- 
portunity that this affords to unscrupulous 
dealers to perpetrate frauds on the con- 
tracting parties, 
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are, as a rule, 


PROBLEMS OF HIRE-PURCHASE FINANCE 


Thus, in the motor trade, the dealer ia, 
and has to be, in frequent contact with the 
customer. The customer regards him as 
the real (ashe was -the original) owner 
of the vehicle, and as the real second 
party in the transaction. Because’ the 
dealer is an expert, thereis a great deal 
of work for him to do on the vehicle 
before the customer finally accepts it. 
The vehicle may even be still in the hands 
of the manufacturer; may be unsatisfac- 
tory when it appears: and at the last moe 
ment the customer may decide to take 
another vehicle (at a different price) in 
its stead. Moreover, the customer is probab- 
ly already using a vehicle which he will give 
in “part exchange” (a transaction which, 
like subsequent changes in choice, the 
dealer will endeavour to handle himself 
and to keep as clear as possible of the 


customer’s contract with the financier), 
Meanwhile the customer has paid his 
deposit and wants his contract; and the’ 
dealer is (quite properly) anxious 


to get the price of the vehicle from the 
finance company. Therefore, it is quite 
usual forthe finance company and the 
customer to conclude the agreement in 
writing in anticipation ofthe delivery 
of the vehicle. To that end a certain “fiction” 
is employed, The. financier for his own 
protection, before he pays the dealer, : 
requires from the customer an acknowe 
ledgment in writing that the vehicle has 
been delivered to him. This is usually 
signed when the customer signs the pro- 
posal form and or/the draft agreement ; 
and is usually accompanied by an instale 
ment of rent and a banker's order or 
some form of security for the payment 
of subsequent instalments. l 

Now, ifthe vehicle is delivered in due - 
course the antedating of the “receipt” is` 
of no importance at all, But it may 
become important if, for any reason, the ` 
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ccntract later becomes the subject-matter 
of litigation, and if it then transpires that 
a different vehicle was delivered; or 
if it appears that a similar vehicle, but 
with '(e. gẹ a different engine number, 
was later substituted. Doubtless the wisest 
course when any such change takes place 
ie the arrangement of a new contract. 
If the financier has anything to do with 
the insuring of the vehicle, or if the 
transaction is within the scope of the 
Hire-Purchase Act, 1938,the making of a 
new agreement appears to be inevitable 
(and in the latter case not easy). . But 
if the transaction jis outside the Hire- 
Purchase Act, and if the hirer has behaved 
as if the substituted vehicle were the one 
he contracted for, then clearly he is 
estopped by his conduct (if not by the 
“receipt”) from basing any defence on 
the mere fact of substitution, Even if it 
happens that the dealer effects (much 
later—and to oblige the customer) a sub- 
sequent substitution which the customer 
treats as if it were the original transaction 
but which later gives: him cause for come 
plaint, then in any subsequent action, 
it is submitted, the customer could not 
evade his liability to the financier for 
rent, etc., but would have to resort to the 
dealer for satisfaction, Whether he could 
counter-claim on the footing that the 
dealer was agent for the finacier is a 
question of mixed fact and law,fand not 
covered by authority. 

. What is considerably more difficult is the 
situation that results when the dealer 
commits a fraud. Apparent instances of 
this were considered in cases of some 
complexity by Hallet, J., in Lincolnshire 
Property, ete., Co., Lid. v, Morley (Nottin- 
gham Assizes, July, 1938, unreported), and 
in the County Court by Judge Davies in 
Motor Traders’ Guarantee Corporation, 
Lid. v. Plumb (1940, L. J. N. O. O. R. 48), 


These are complex sets.. of facts. The 
dealer may make illicit profits by all 
manner of substitutions and  evasions. 


The simple case is thathe fails to deliver 
(or takes away) the vehicle and satisfies 
the customer that the deal is off; but, 
having received the price of the vehicle 
from the financier, pays over a period of 
time. regular instalments and insurance 
premiums tothe financier, as if from the 
customer, for long enough to prevent 
suspicion arising, and then stops payment. 
The financier sues the customer for the 
balance. What, then, is the customer’s 
defence? On first: principles of commer- 
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ciallaw, the signed acknowledgment of 

delivery seems to operate as an estoppel 
by representation of the type described 
in Howard v, Tucker (1831, 1 B. and Ad., 
712): Deutsche Bank v. Beriro & Co. (1895, 
73 L, T. 669 C, A.), ete, 


But, the estoppel as to the delivery of 
possession would, it is apprehended, not 
prevent the defendant from pleading that ` 
in some way the consideration had failed, 
in particular (following Karjlex v. Poole, 
1933, 2 K. B. 251) that the plaintiff was 
not at material times in* a position to 
give the defendant a good title to he 
vehicle. In Karflex v. Poole, (supra) the 
vehicle appears to have been a®stolen one. 
The bailee was held not to be estopped 
from denying the owner's title inthe cir- 
cumstances, even though the owner had 
later perfected the title by purchase. But 
that does not take us very far. Suppose 
that atthe date of the alleged bailment 
(we know from Mercantile Union Guarantee 
Corpn., Ltd. v. Wheatley, 1937, 4 All. E. R. 
713, that this is what matters) there was 
no question of the owner's title, but the 
dealer did not deliver the vehicle, then we 
have a pretty problem ; how the defendant 
estopped by his “receipt,” can give evi- 
dence asto the absence of consideration 
without saying precisely what he is 
estopped from saying. In the case before 
Hallett, J. (supra), the Judge found asa 
fact that at the date of the “receipt,” 
the engine (of which the number was 
mentioned in the documents) was in 
America and could not be delivered to 
England; andthe Judge held, therefore, 
that since the subject-matter was not in 
existence, thera could be no estoppel; a 
ruling which is difficult to follow and 
about which one would fesl happier ibit 
were supported by prior authority. In the 
County Court case referred to above, 
Judge Davies. held that notwithstanding 
the estoppel as to delivery, he could admit 
evidence as to title, but thatthe onus of 
proof was onthe defendant. This might be 
avery difficult matter after a lapse of time. 
At all events, a hundred possible sets. 
of circumstances present themselves to 
mind in which the estoppel as to delivery. 
seems to prevent the defendant from 
supporting by evidence any defence at 
all. 


Of course, any estoppel can be explain- - 
ed awayonthe grounds of fraud, if the 
fraud be that of the plaintif or his agent. 
That involves the consideration, in any 
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particular case, of.the question whether 
the dealer was agent for the financier, 
That, too, is a mixed question of fact and 
law. It is apprehended that dealers are 
not neceesarily agents because they merely 
introduce the customer to the financier. 
Moreover, even if the dealer be an agent, 
it is not atall clear (from the reasoning, 
. e.g., Of Lloyd v. Grace Smith, 1912, A. O. 

. 716) that his agency would extend far 
enough to make his principal responsible 
for his fraud, On the whole, then, it seems 
to follow from first principles that if a 
dealer procuses the signature of a custo» 
mer to an acknowledgment of delivery, and 
afte? the hire-purchase agreement is 
entered into, leaves the customer without 
possession of the vehicle, the customer is 
not thereby relieved from his liability 


Dr. Johnson on Law and Lawyers 

_ To praise Boswell’s Life of Johnson is 
in these days a work of supererogation; it 
18 a Classic in the domain of biography, 
but like many another classics it is apt to 
be taken as read and to be left on the shelf 
along with many another, volume which 
has achieved distinction in the world of 
literature. Periodicallay, the present writer 
turns to the late Dr. Birkbeck Hill’s edition 
of Boswell whose very full index is an 
invaluable key to the contents of the serrie 
ed row of volumes. Some years ago a 
somewhat petulant critic complained of the 
size of the index; the present writer has 
no sympathy with this complaint, and, 
indeed has hirhaelf added not a few entries, 
particularly those where Johnson touches 
On questions relating to law or to person- 
ages in the profession, It is certainly a 
very pleasant occupation for a leisure hour 
to turn to some of the many references to 
the legal word and its work as viewed by 
the virile mind of Johnson. In 1,68, 
Boswell, who loved to draw his mentor out 
on questions of casuistry, asked Johnson 
whether as a moralist he did not think 
that the practice of the law did not in 
some degree hurt the nice feeling of honesty, 
To this, it will be remembered, the doctor 
replied that he did not think so, provided 
that one acted properly, meaning, there- 
by, that the lawyer must not deceive his 
Clients with false reptesentations and must 
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under the contract, nor, if it be granted 
that the customer and the financier are 
both hoodwinked, does there appear to be 
any sound reason why the custcmer should 
not abide by his signed undertaking. He 
at least has been less careful than the 
financier in relation to something in which 
they are both interested and from which 
they both seek advantage. For the 
general principle see Freeman v. Cooke 
(18 L. J. Ex. 114.) 

For the rest, itis worth observing that 
a dealer promising to deliver in circums- 
tances such as these, and subsequently 
not delivering (because, e. g., he owes 
foomuch to the manufacturer), cannot 
easily bemade answerable for his conduct 
we the present criminal law of fraud.— 


Extracts from Contemporaries, 


not “tell lies to a judge.” The pertinacious 
Boswell, not content with this, continued 
his cross:examination by the question. “But 
what do you thiak of supporting a cause 
which you know to be bad?” “Bir,” ans- 
wered Johnson, “you do not know it to be 
good or bad till the judge determines it... 
You are not to be confident in your own 
opinion that a cause is bad, but to say all 
that you can for your client, and thea 
hear the judge's opinion,” Even this 
failed to satisfy the curiosity—for it was 
only this—of Boswell, who, we may be sure, 
cared not a jot whether the case he chanced 
to be supporting in court was really good 
or bad.. But it is worth being reminded of 
Johuson’s practical view of the moral 
aspect of the question which “Bozzy” 
affected to be so.much worried about. 
yonhnson ought to have been a 

Lawyer 

Oliver Edwards, who knew Johnson well, 
was the author of the famous saying, “You 
are a philosopher, Dr. Johnson. I have 
tried, too, in my time to be be a philogop- 
her; but I don’t know how, cheerfulnegs 
was always breaking in,” a remark which 
we are told that Burke, Sir Joshua Reynolds, 
aud many fothers thought “an exquisite 
trait of character." But more to our pree 
sent purpose is the fact that it was Edwards, 
who, by the way, was a member of the 
legal profession, who said to Boswell that 


+ Ld 
e 


4 


Johnson ought to have been of a profession. 
Boswell passed the observation on to 
Johnson, who said, “It would have been 
better that I had been of a profession, I 
ought to have been a lawyer.” Boswell 
sought to counter this by saying that if 


Johnson had been a lawyer the world / 


would have been without the great: dictions 
ary. Besides, Boswell went on to remind 
Johnson, if hehad been a judge, although 
he probably would have “delivered opinions 
with more extent of mind and in a more 
ornamental manner, than perhaps any 
Ohancellor ever did ôr ever will do,” yet 
cautes had been as judiciously decided as 
he could have done. Johnson acquiesced, 
but itis to be remembered that not very 
long after this conversation, as recorded 
in the pages of Boswell, Sir William Scott, 
whom we best. remember as Lord Stowell, 
remarked, apropos the death of Lord 
Lichfield, who was Ohancellor of the 
University of Oxford, “What a pity it is, 
sir, that you did not follow the profession 
of the law. You might have been Lord 
Ohancellor of Great Britain and attained 
to the dignity of the peerage; and now 
that the title of Lichfield, your native city, 
is extinct, you might have had it,” Upon 
this Johnson seemed much agitated, and 
in an angry tone exclaimed, “Why will 
you vex me by suggesting this, when it 
is too late?’ No doubt, Johnson, ~- with 
his full mind and bis remarkable voca- 
bulary of high-sounding words would have 
made an excellent lawyer, for he had much 
sympathy for their work. For example, he 
would not admit the charge often made 
against them of making long speeches. “It 
is unjust,’ he said, “to censure lawyers for 
multiplying words when they argue; it is 
often necessary for them'to multiply words,” 
It. will be remembered also that when 
Boswell, who had been briefed to oppose a 
read bill at the bar of the House of Oom- 
mons, asked Johnson for some hints, the 
reply ‘he got was “to provide himself with 
a good deal of extraneous matter, so as 
to fill up the time, and when he noticed 
his audience attentive “to press the merits 
of the question.” This no doubt Boswell 
took care to do, 


A Sideline of Lord Stowell 
We learn from the pages of Boswell, that 
Lord Stowell, whom we remember as the 
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great judge in admiralty matters and- 


ET: E To 


prize, had a curious sideline, following in 
this his friend, Johnson, namley, the writing 
of sermons, 2 practice we rarely associate 
with his name and functions, But we. 
have it on the authority of his’ brother, 
Lord Eldon, that “no clergyman’ ever 
wrote so many sermons as Lord Stowell- I 
advised him to burn all his manuscripts 
of this kind. It is not fair to the clergy; 
men to have it known that he wrote them.” 

As late as 1778 Johnson wrote, “I have 
made sermons, perhaps as readily as 
formerly.” Sermon-writing it diay be assume 
ed, has gone out with lawyers, as with 
purely literary men, Dr. Scott, of the 
Commons, as he appears in the pages of 
Boswell, was one of Johnson’s executors, 
the other being Sir John Hawkins, who 
usually comes in for hard knocks but 
who found a valiant defender in the 
pleasant pages of Mr. E, B. V. Christian's 
leaves of the lower Branch.—L. T, 


Serjeant-at-Arms. 

The office of Deputy Keremi -at- Arms, 
from which Mr. Walter H. Erskine has just 
retired after forty years’ service in the 
House of Commons, had at one time an 
interest, especially for members of the legal 
profession, in that it was one of the duties 
of the holder of tiie office to see that the 
lawyer members of the House of Commons 
duly attended the House—a duty which, 
it was hinted, those gentlemen were in- 
clined to shirk when their parliamentary 
functions clashed with their professional 
engagements. It is told us that in the 
reign of Elizabeth the Serjeant-at-Arms or 
his Deputy was accustomed to go regularly 
with the mace into Westminster Hall to 
summon them to give their attendance ; 
while in the following reign this functionary - 
made the round of the law courts and 
brought with him those lawyers who per- 
sisted in making their parliamentary duties 
subservient to their professional engages. 
ments. As late as 1764 such orders were 
accustomed to be made, but thereafter 
new influences began to be at work which. 
ensured for the administration a full 
attendance of its supporters on all critical 
occasions. Nowadays the Serjeant-at-Armes’ . 
functions are more of a ceremonial charac», 
ter, but in comparatively recent time Anson’. 
tells us that refusal to attend a Committée 
has been treated asa contempt and the 
offending member has been placed in the 
custody of the Serjeant-at-Arms.—S, J, 
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: eEXTRA-TERRITOTRIAL EFFECT OF BANKRUPTCY. 
_+ By Marakani Vaikuntha Rao, B. A., B. L., Vakil, Masulipatam. (Kisina Dt.) 


INTRODUCTION. 

The extra-territoriality of bankruptcy or 
Insolventy Law is an important and intereste 
ing branch of thatlaw. It involves nica 
questions of jurdisdiction and conflict of 
laws, Questions relating to the effect of 
adjudication on foreign assets, the vesting 
of extraterritorial property in the trustee in 
bankruptcy, the effect of foreign discharge 
on the bankrupt’s liability, and the operative 
force of protection order granted by a 
' foreign tribunal are matters of importance 
in all civilised: countries, They are governed 
not by domestic laws cr local legislation, 
but by rules of private international law 
based on comity and commercial morality. 
It is proposed to state in the following pages 
the general principles governing the subject 
with special reference to the Insolvency Law 
in British India. . 


J URISDIOTION. 

Insolvency jurisdiction is primarily ter- 
titorial. It does not extend to foreigners 
residing abroad, or to property situated out- 
side:.the local limits of the country. Though 
“property is not an essential for constitue 
ieg bankruptcy,” Morgan v. Knight (1864) 
83 L. J. ©. 168, it may be premised that 
the nature of the property and the place 
in which itis situated have great bearing 
on the effect of insolvency proceedings which 
will be discussed presently, The property 
of the insolvent may be situated within 
British India, or outside British India but 
within the British Empire, e. g., England, 
Canada or Australia; or it may be 
situated in a foreign county, €. g, France, 
United States of America, Japan, or A 
Native Indian State. Or again, the pro- 
perty may be movable or immovable, 
personal or real, The general Jaw on the 
jurisdiction of a foreign court is laid down 
by thé Judicial Committees thus: 

“All jurisdictign is properly territorial and exira 


territorium jus dicenti, impune non paretur....As 
between different provinces under one Sovereignty 
{e. g, under the Roman Empire) the legislation of 
the Sovereign may distribute and regulate juris- 
diction ; but no territorial legislation can give juris- 
diction which any foreiga court ought to recognise 
against foreigners, who owe no allegiance or 
obedience tothe power which so legislates Sirdar 
Gurdyal Singh v. Rajzh of Faridkote (1874) 22 Oal. 222 
(P. 0.).” 

To the same effect is the principle en- 
unciated in Blain’s casa, namely, 

“All legislation is prmia facie territorial, that is 
to say, that the legistation of any country binds 
its own subjects and subjects of other countries 
who for the time being bring themselves within the 
allegiance of the legislating power Kz parte Blain 
(1879) 12 Oh. D. 522.” 


INDIAN INsoLVENGY LEGISLATION AND THE 
SCOPR THEREOF. 

The Insolvency Law in India, after pass» 
ing through successive stages of legisla- 
tion, ig now embodied in Act IT of 1909 
and Act V of 1920, the former for the Presi- 
dency Towns (including the Towns of Ran- 
goon and Karachi), and the latter for the 
rest of British India. Before the passing of 
the Act III of 1909 or the Presi. Towns Insol. 
Act, the High Courts in the Presidency Towns 
exercised insolvency jurisdiction under 
the Indian Insol. Act of 1848 (11 & 12 Vict. 
O. 21) which was an Act of British Parlia- 
ment. The Indian Insol. Act of 1848 being . 
an Imperial Act, had an extended jurisdic- 
tion, and the order of adjudication or veste 
ing order, and the order of discharge passed 
thereunder, operated not only within British 
India but throughout the British Empire 
vide Official Assignee Bombay V. Registrar, 
S. C.C. C., Amritsar, 6 Ind. Oas. 273; 37 Cal. 
418 (P.C.). The Indian Insol. Act of 1848 
was repealed by the Presi. Towns Insol. 
Act (IIL of 1909) which is an Act of Indian - 
Legislature. And the Insolvency Law ap- 
plicable to non-presidency towns which was 
originally found inthe Civil P.O, of1859 
and 1877 was codified igto the Provi. Insol, 
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Act of 1907 and finally into the present 
Frov. Insol. Act (V of 1920) which is slso 
an Act of Indian Legislature, The two 
Insol. Acts distribute and regulate insole 
vency jurisdiction in India at the present 
time. The two Acts are drafied almost on 
the model of the Bankruptcy Laws of Eng- 
land, According to to the Bankruptcy Laws 
of England “the jurisdiction of each bank- 
ruptcy court is partly local and partly 
imperial.” Halsbury’s Laws of England, 
(Hatlsham Ed.), Vol. Il, p. 6. But Indian 
Legislature not being a delegate of 
British Parliament as was held by the 
Privy Council, Empress v. Burah (1878) 4 
Oal. 172 (P. ©.) the Acts of Indian Legis- 
Jature, though modelled on Bankruptcy 
Laws of England, cannot have imperial or 
extra-terriorial jurisdiction and their opera 
tion is restricted to persons and property 
within British India. 


RESTRIOTIVE MEANING OF ‘DEBTOR’ AND 
“OREDITOR’ AND ‘ACT OF INSCLVENCY’, 

Now it may be stated generally that for 
the assumption of jurisdiction by an insol- 
vency court, two conditions are essential, 
namely, (2) that the ‘debtor’ must be amen- 
able to the jurisdiction of the Oourt, and 
(iz) that there must be a commission of an 
‘actfof insolvency within the jurisdiction of 
and operating according to, the laws of 
that country. It is not every debtor in the 
world that can be adjudicated insolvent by 
the law of the country of his creditor. It is 
only in respect of such debtors who are 
subject to the law of the country either by 
birth domicile, or allegiance that the insol- 
vency juriediction of that country is exercis- 
ed, As to the general rule that every act 
of insolvency must be ccmmitted within the 
jurisdiction of that country, an exception is 
provided by Indian Insol. Acts, namely, 
that an act of insolvency may be committed 
outside British India, Vide S. 9, Presidency 
Towns Insol. Act, and S.'6, Prov. Insol. 
Act. In such a case, as Mulla saya, 

“the debtor must be a British subject domiciled in 
British India and the transfer must be intended 
‘to operate according to the Law of British India 


Mulla’s “Insolvency Law tn British India” (Tagore 
L, L.) (19820 Hd.) p. 76." 

In this connection the observations of Lord 
'Halsbury, L. O., in Cooke v. Charles A. 
Vogeler Company are relevant and in- 
structive, His Lordship saya: 

“While he (a foreiner) is here (England), while he 
` äs trading, even if not actually domiciled, he ig 

liable to be made a bankrupt like a native citizen. 
And so an Englishman by reason of his nationality 
is subject to the laws of his Sovereign wherever he 
may ‘be. .. The words ‘debtor’ and ‘creditor’ certainly 
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cannot be sufficient to give jurisdiction to the 
English Court of Bankruptcy, because, if unlimited, 
they would give jurisdiction ail over the world in 
respect of debts, petitions, acts of bankruptcy 
committed anywhere; and it is a familiar maxim of 
the law, Eztre territorium jus dicenti* non impune 
paretur (1901) A. O. 102 (E. L.)." 


EVFEOT OF AN ORDER OF ADJUDICATION : 
(2) Vestine of PROPERTY. 


(a) UNDER DomEstao STATUTE. : 


On the making of an order of adjudica- 
tion, all the property of the insolvent, 
movable or immovable wherever situate 
within the local limits of hig country vegts 
in the Trustee in bankruptcy, Official 
Assignee or Official Receiver ofethat ‘place, 
Tke Presi. Towns Insol. Act (III of 1809) 
seems to give an extra-territorial effect to 
the vesting of insolvent's property by using 
unqualified expression “wherever situate” 
in the Act, Vide S. 17, Presidency Towns 
Insol. Act.” The expression ‘‘wherever 
situate” should be construed as “wherever 
situate within British India”, Vide Macleod 
v. Attorney-General of New South Wales 
(1891) A. O. 455 (?.0.). On the contrary 
if the section were intended to give an 
extraterritorial jurisdiction, it is submitted, 
the Act is pro tanto ultra vires of the Indian 
Legislature, because it is an accepted rule 
of law that a statute, in the words of Baron 
Parke, “operates wherever but not elsewhere, 
that Legisature could give the law. Cockerell 
v. Dickens (1840) 3 Moo, P. C. 98," 


(b) UNDER IMPERIAL STATUTA AND 
QOLONIAL IMMOVEABLES. 

In the case of an Imperial Government, 
however, as in the case of England, the 
imperial jurisdiction of the bankruptcy 
court extends 

“to the vesting of the debtor's property in the 
officer appointed to collect and°*distribute it, so 
that, when a person is made bankrupt by the 
bankruptcy court in England, property which the 
bankrupt has in Scotland, Ireland, or in the 
dominions or colonies, or in India, will become dis- 
tributable by the English trustes in bankruptcy, 
who can enforce his title to it. Haisbury’s Laws of 
England Vol.1], p. 6." 


In the case of immovableproperty, how- 
ever, the title to land situated outside Eng- 
land though within the British Empire, 
passes to the trustee in bankruptcy not 
In accerdance of the law of England 
but in accordance with lex loci rei site, 
that is, the law of the country in which the 
property is situate. A fortiori, the real 
estate in England does not vest in a 
Colonial Assignee according to the law of 
that Colony. Waite,v. Bingley (1882) 21 
Ch, D. 674. As to the vesting of immov- 
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able property, Dicey says: 

“While there is no provision in any Imperial Act 
giving Oolonial Acts as to the vesting of immov- 
ables in he trustee of a bankrupt extra-territorial 
Validity, the requirement in the Bankruptcy Act, 
1914, that all Courts throughout the Empire shall aid 
each other in effect enables a bankrupt’s immov- 
able property to be made available for his creditors 
in whatever part of the British Dominions it is 


- Situate subject of course to all charges on it valid 


y the lex situs, Dicey's “Conflict of Lawa” 4th Ed. 
1927), p. 478.” 


If, however, Dominion or Colony in which 
the immovablęs are situate has no laws 
of its own as to insolvency and as to 
thè passing cf property, the title to the 
property passes to the trustee in accordance 
with the faw of England|vide Callender, 
Skyes &Co. v. Colonial Secretary of Lugos 
& Davieg (1891) A. O. 460 or the Colony 
enforcing the insolvency jurisdiction as the 
case may be, In the master of the adminis- 
tration of the insolvent’s estate and the 
distribution of his assets, every British Oourt 
of insolvency is bound by Statute to aid 
every other Insolvency Court in the British 
Empire. Thus under the English Bankruptcy 
Act of 1914 

“every British Court with jurisdiction in bank- 
ruptcy or insolvency, is bound to aet in aid of and 
be auxiliary to each other in bankruptcy matters; 
and an order of the court seeking aid, with a 
request to the Oourt whose aid is sought, will 
be sufficient authority to the latter Court 
to enable it to exerciee in regard to the matter of 
the request all the jurisdiction which either of the 
two Oourts in question could exercise in regard 


to similar matters. Halsbury’s Laws of England 
Vol. II, p. 419.” 


Vides. 122 of English Bankruptcy Act, 
1914, which is referred to by the Indian 
Insol, Acts, Vide s. 126, Presi. Towns 
Insol, Act and 8.77, Prov, Insol. Act. As to 
the date of vesting of property in the 
trustee in bankruptcy in such a case, 
there is a difference of opinion. Accord- 
ing to one view the property vesta in the 
Official Trustee immediately on adjudica- 
tion, vide Aiyaswamy Chetty v. Official 
Assignee, Madras (1933) 57 Mad 616, and ac- 
cording tothe other, the vesting commences 
from tbe date of conveyance or assign- 
ment made by the insolvent to the trustee in 
insolvency. Vide Mulla's “Insolvency Law 
in British India” p.59. Thelatter view 
seems to receive support from the following 
observations of Lord Macnaghten in 
Galbraith’s case: 

“It may have been intended by the Legislature 
that bankruptcy in one part of the United Kingdom 
should produce the same consequences throughout 
the whole Kingdom, But the Legislature has not 
said so. The Act that is, the English Bankruptcy 
Act) does not say that Scotch sequestration should 
have effect in England as if it were an English 
bankruptcy ole the same date. It only says that 
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the Oourts of the different parte of the United 
Kingdom shall severally act in aid of and be 
auxiliary to each other in all matters of bank- 
AU ee Galbraith v. Grimshaw (1910) A. O. 508 
(H. L.).” 


(c) FOREIGN IMMovBABLES. , 

As regards immoveables situate in a 
foreign country, the rule is that an order 
of adjudication does not operate as a 
statutory transfer of such property. Lord 
Tbankerton while holding that “the foreign 
adjudication order does not operate in 
British India vi statuti, but only under the 
rule of private international law", says 
as follows regarding the vesting of foreign 
immoveables, 

“The question is one of comity between States 
and not one of the municipal bankruptcy Oodes 
of either country. The rule of private international 
law is clearly laid down in Galbraith v. Grimshaw 
as regards moveable estate, for it is settled that 
no adjudication order is recognised as having the 
effect of vesting in the Receiver any immovablea in 
another country,” Anatapadmanabhaswami vw, The 
Official Recetver of Secunderabad, 142 Ind. Oas. 552; 56 
Mad. 405 (P. O.) i 

To the same effect is the rule stated by 
Dicey thus: 

“It may, indeed, be laid down in broad terms thet 
according to the doctrine maintained by English 
Oourts, a bankruptcy in one country has mọ effect 
asan assignment or otherwise (except of course, 
where the bankruptcy takes place under an Aet of 


Parliament) on land in another country, Dicey’s 
“Conflict of Laws, p. 418," 
Therefore the British Statutes ‘'do not 


operate unless it is shown that the foreign law 
will give them effect.” The Yokahama Speci 
Bank Lid .v. S. Curlander & Co., 98; Ind. 
Oas. 459; 43 O. L. J. 436. Similarly, wherever 
effect is given to continental bankruptcy, 
“immoveable property can only be transferre 
ed in accordance with the lex rei site. 
Halsbury’s Laws of England, Vol. II, 
p. 6.” 


(d) IMMOVRABLES IN Nativa INDIAN STATES. 
In the case of Native Indian States, it 
may be stated in broad terms that they 


come within the meaning of a la 
y 


country; as such they are governed 
the incidence of foreign adjudication con- 
sidered above. That is to say, the immove- 
able property in a native Indian State, 
e g, Bikanir or Sirohi does not vest in the 
Official Assignee of British India. Vide 
In re Sumermull Surna, 136 Ind, Oas. 141; 35 
0. W. N, 506; Lakhmiram Kevalram Bhatt 
v. Runamchand Pitamber 59 Ind, Oas. 
445; 45 Bom. 550. But it is open, under. 
the Foreign Jurisdiction Act, 1890 “for Her 
Majesty the Queen to hold, exercise and 
enjoy any jurisdicticn by the cession or 
conquest of territory” of the Native States, 
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MovgBaBLes, 

As regards the vesting of moveables 
situate in a foreign country, the law is 
different, They are governed by the prin: 
ciple of mobilia sequuntur personam, tbat 
is 


“moveables . follow the person and, wherever 
situate are bound by an adjudication in bankruptcy 


in the country where the bankrupt is domicil- ' 


ed, unless the particular law of the country where 
the property is situate specially prevents this. 
Halabury'’s Laws of England, Vol. II, p. 208 Foot- 


Note, vide also Cockerell v. Dickens (1840) 3 Moo. 


P. 0. 98 


RESTRAINT ON INSOLVENT’S DISPOSING POWER 
WHETAER AFFECTS TRUSTER'S RIGHT TO 
FOREIGN ASSETS. 

Now, in addition to the conditions 
aforesaid subject to which a foreign order 
of adjudication operates as an assignment 
of extra-territorial agsseis, it is further 
necessary thatthe disposing power of the 
bankrupt in respect of the property in 
question must. not be at an end, by legal 
process like sequestration, attachment or 
otherwise, on the date of the foreign 
adjudication order. The rule has been stated 
by Lord Loreburn, L. C.as follows: 


“in each case the question will be whether the 
bankrupt could have assigned to the trustee, at the 


date when the trustee's title accrued, the debts or 


assets in question situated in England. If any 
part of that. which the bankrupt could have assigned 
is situated in England then the trustee may have 
it; but he could not have it unless the bankrupt 
could himself have assigned it. Galbraith v. 
Grimshaw (1910) A. O. 508 (H, L.)” 


[(1t) BAE OF PRCOSEDINGS 
Another important consequence of an 


order of adjudication is that during the. 


pendency of insolvency proceedings no 
action shall crdinarily be taken by the 
law of his country against the person of 
the insolvent to whom protection is granted, 
or against his property in respect cf debts 
provable in insolvency. And to this is 
given an extra-territorial “application by 
the rules of private international law. 
Lord Dunedin says, 

“Now so far asthe general principle is concerned 
it is quite consistent with the comity of nations that 


it” should be a rule of International Law that if 
a Court finds that there is already pending a 


. procese of universal distribution of a bankrupt’'s 


(ol 


effects it should not allow eteps to be taken in its 
territory which would interfere with that process of 
universal distribution.” Ibid. 


Also, the proceedings of a creditor of the 
insolvent in a foreign country can‘ be 
restrained by injunction by the domestic 
Court of the insolvent if the creditor 
carries on business within the jurisdiction 
of the, latter Court even though he does 
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not possess any ‘property in the country 
of the insolvent; Vide In re Sumermull 
Surna, 136 Ind. Oas. 141; 35 0. W. N. 
506 and-the reason of this principle pin the ` 
words of Lord Oranworth, is that ° 

“the Court acts in personam and will not suffer 
any one within its reach to do what is contraty 
to its notions of equity, merely because the act 
to be done may be, in, point of locality, beyond its 
jurisdiction. Iron Co. v. Maclaren (1885) 5 H. L. O 
416,” i 


If, however, the insolvant possesses pros 
perty in the country of his domicile 
which could not be availed of by the 
foreign trustees in hankruptcyssuch property 
can be proceeded against? by a creditor 
of the insolvent by an action in the 
country where it is situate notwithstand- 
ing the pendency of the foreign or extra» 
territorial insolvency proceedings Thus 
according to English Law, 

“The pendency of bankruptcy proceedings in a 
foreign country is no ground for dismissing an 
English petition, if there are assets or a prospect 


of assets in England. Halsbury’s Laws of England 
Vol. II, p. 85.” 


CoNOCURRENT ORDERS OF ADJUDICATION, AND 
PREBFERENTI4SL RIGHTS OF TRUSTEES, 

Though it is feasible that a debtor 
should be subject to a single order of 
adjudication, it is quite possible that there 
may be successive orders. For instance, a 
person may be adjudicated-as an insolvent. 
in different places of the same country, 
or in different colonies or dominions of 
the same Empire, or in different nations 
or countries of the world. In such cases 
it is desirable to recognise a universal 
trustee in bankruptcy from among the 
Tespevtive trustees, and the priority of the 
claims of ihe several trustees is determined 
by the priority of the adjudication or 
vesting order, on the principle of equity or 
comily. Thedateof the commission of the 
act of insolvency is not material for determ- 
ining the preference. The rule was laid 
down by the House of Lords in Geddes v. 
Mowate (1824)l Glyn £d., p. 414, which was 
a case of successive adjudications in 
different conutries of the same Empire under 
different statutes. This authority was 
relied upon in Official Assignee of Madras 
v. Official Assignee of Rangoon 49 Ind. 
Oas, 210; 42 Mad. 121, which was a case of 
successive adjudications under the same 
slatute. Referring to the ruls in the afore- 
said House of Lords case, Dicey says 

“The rule probably holds good where the earliest 
of several bankruptcies and the assignment under 
it, takes place in a country beyond the limits of 
the United Kingdom, namely, Victoria or Prussia,” 
Dicey’s ‘Conflict of Laws.” a 

Se 
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On considerations vf convenience, expedi- 
ency and economy, however, the trustee in 
bankruptey in any other territory may be 
“ empowered to proceed with the realisa- 
tionof thé insolvent’s estate. Vide s. 22 
Prest. Towns Insol, Act, and s. 36 Prov. 
Insot. Act. 


EFFECT OF ORDER OF DISCSARQE! 

(a) FORBIGN, ORDER OF DISCHARGE 
Another important aspect of bankruptey 
or insolvency is as to tke effect of an 
order of discharge. The principlesin their 
generality disçussed above relating to an 
order of adjudication apply mutatis mutandis 
to an° order of discharge. Thus an order 
of discharge will not be recognised as a 
discharge in all countries; that is to say, 
that ordimarily a foreign order of discharge 
does not release the insolvent from all 
his debts provable in insolvency, unless 
the “debts in question were extinguished 
by the foreign law. As tothe effect of 
discharge of foreign debt, Bovill, O. J., 
citing with approval the Privy Council 
case of Quelin v. Moisson, says as follows: 

“There is no doubt that a debtor liability ariging 
in any country may be discharged by the laws of 
that country, and sucha discharge, if it extinguishes 
the debt or liability, and does not merely inter- 
fere with the remedies or course of procedure to 


enforce it, will be an effectual answer to the claim, 
not only in the Oourts of that country, but in 


every other country. Ellie v. M'Henry L. R. 
6 0. P. 228," ; f 
Similarly is the principle stated in 


Halsbury’s Laws of England as follows: 
“where the effect of the foreign bankruptey is 
to divest the debtor of the whole of his property 
wheréver situate and to vest it in the assignee for 
distribution amongst all his creditors wherever 


resident, the Courts in this country give the same: 


effect to the order or instrument discharging the 
debtor in the bankruptcy as is given to it in the 
country where the bankruptcy occurs. Halsbury's 
Laws of England,Vol. IL, pp. 354-355." 


(b) IMPRBIAL AND QoLONIAL ORDERS oF 
DISOHARGE. 

In the case of an Empire, however, e. g., 
United Kingdom, the imperial jurisdiction 
of every bankruptcy Court extends: 

“to discharge of debtors from their debts wherever 

contracted; e.g., the discharge of a debtor by a 
bankruptcy Court in England will discharge a debt 
contracted by the debtor in Scotland, or Ireland, 
or in one of the dominions or colonies, or in 
India. Halsbury’s Laws of England Vol. II, p. 6.” 
' In like language Dicey states his I. 115 
thus: 
: “A discharge from any debt or liability under 
the Bankruptcy Law of the country where the 
debt or liability has been contracted or has arisen 
ig a discharge therefrom in England : Dicey's 
“Conflict of Laws" ". 


' JOURNAL 9 


(Ceylon) operated as a discharge in another 
part of the Empire (British India). Vide 
Magadhu Pillai v. Asan Muhammadhu 
öl Ind. Oas, 38 (Mad... Buta foreign order 
of discharge 

“cannot operate in England as a discharge from 
liability under a contract made and to be perform- 
ed in Eagland, even though the defendant ( bankrupt) 
‘be domiciled in the foreign country. Halsbury’s 
Laws of England, Vol. II, p. 354; vide also Gibbs y' 
Societ Industriella des Metaux (1890) 25 Q. B. 
D 399.” : 

Similarly, a colonial order of discharge 
is inoperative under such circumstances. 
Vide Bartley v Hodges, (1861) 30 L. J. Q. 
B. 352. 


CONCLUSION, 

We have seen that a declaration or fiat in 
bankruptcy does not operate as a statutory 
transfer of foreign assets, and that a 
foreign order of discharge does not operate 
as discharge in all jurisdictions. The two 
great objects of bankruptcy law, namely, 

“lst the distribution of the effects of the debtor 
in the most expeditious, the most equal, and the 
most economical mode, and 2ndly, the liberation of 
his person from the demands of his creditor when 


he had made a full eurrender of his property. 
Henlay's “Bankrupt Law" 3rd Ed. p. 1." 


must remain inoperative or ineffective in 
matters affecting foreign relations ag 
obviously, the laws of a nation cannot 
operate beyond their territorial jurisdiction. 
The law of bankruptcy is, however, growing 
in Importance in commercial countries al] 
over the globe. As such, the matters 
relating to the effect:of adjudication on 
foreign assets, and the effect of a foreign 
order of discharge, etc., are of international 
concern. They are decided by rales of 
private international law,.and the results 
or consequences produced are not the same 
in all the countries. The laws of one 
country may not be given effect to by 
another country, unless they are analogous 
to the laws of the latter country. Thus 
an order of discharge by a bankruptcy 
court in Japan operates as an extinguishe 
ment of the liability in England but not ° 
so in France, In extraterritorial matter 
which are beyond the legislative power of 
any one single nation but in respect of 
which all the nations have a common 
interest, it is desirable that the International 
Court of Justice be invested with jurisdic- 
tion by the comity of nations. The opinions 
of such an institution clothed with a 
quast‘legislative authority or sanction will | 
be binding on all nations. Such a body ` 
alone is competent to say with authority 


: It was accordingly held that an order of what the interpretation of international 
discharge by a colonial bankruptcy court © law is on such matters. a 
oa . : b : 
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ONUS OF PROOF AS TO CONFESSIONS. ° 


Those who represent accused persons in 
the criminal courts sometimes permit them- 
selves some little doubt as to the practical 
effectiveness of the law which excludes from 
admissibility in evidence any statements by 


the prisoner which are not entirely free and. 


voluntary, Some little time ago the Recorder 
of Liverpool stated that he was not the only 
one who was amazed atthe great increasé 
in the number of confessions tendered by 
the police in evidence, and that he had 
come to the conclusion that these confessions 
were increasing, and ought, in the interests 
of justice, to be diminished (84 Son. J. 35). 
The leading authority on the subject of 
confessions is R. v, Thompson [1893] 2 Q. B. 
12, and the principles there laid down 
were recently affirmedin R v, Cowell (1940), 
p. 334 of this issue. The accused in R.v. 
Thompson was charged with embezzling the 
moneys of a gas and water company, his 
employers, and the chairman of the company 
was Called as a witness to prove a con- 
fession. Before the confession, the chairman 
admitted that he had said to the prisoner's 
brother: “It will be the right thing for 
Marcellus to make a clean breast of it,” 


and added | won't swear I did 
not say ‘it will be better for him 
to make a clean breast of it’ I may 


have done so. I don’t think I did. I 
expected what I said would be communi- 
cated tothe prisoner.’ The evidence was 
admitted, and the prisoner was convicted 
and sentenced to three years’ penal 
servitude, 

The Oourt of Crown Cases Reserved held 
that the confession ought not to have bean 
received. Oave, J., in reading the judgment 
of the court, said that by the law of 
England a confession, to be admissible, 
must be fres and voluntary. “If it proceeds 
from remorse and a desire to make repare 
ation for the crime, it is : admissible. If 
. it flows from hope or fear, excited by a 
person in authority, it is inadmissible... 
The material question consequently is 
whether the confession has been obtained 
by the influence of hope or fear; and the 
evidence tothis point being in its nature 
preliminary, is addressed to the judge, 
who will require the prosecutor to show 
affirmatively, to his satistaction, that the 
statement was not made under the influence 
- of an improper inducement, and who, in 
fhe event of any. doubt subsisting on this 
head, will reject the confession.” The latter 
part .of this statement was quoted from 


“Taylor on Evidence” (8th ed., Pt. 2, Oh. 15, 
s. 872), and is an exact reproduction of the 
sense of the statement by Parke, B.,in R. v. 
Warringham, 2 Den. O. O. 447n. In R.V. 
Baldry, 2 Den, C. O. 430, at p. 442, Pollock, 
O. B., said that the trae ground of the ex: 


clusion is not that there is any presumption - 


of law that a confession not free and 
voluntary is false, but that “it would not 
be safe to recaive a statement made under 
any influence or fear.” ° 

In R.v. Cowell, supra, whieh came befare 
the Oourt of Appeal on® 8th April, the 
accused was charged with andehad been 
convicted of murder, and there was little 
evidence against him beyond a statement 
which he had made to a polic® officer, 
after having been cautioned. The state- 
ment was taken down by the officer, read 
to the appellant and signed by him. The 
appellant stated that be had been induced 
to make the statement by being told that 
he would be allowed to go home to his 
wife afterwards. Oounsel for the appellant 
argued that the statement was inadmissinle 
on the ground that it was not free and 
voluntary. 

Mr. Justice Hawke gave the judgment of 
the court, and said that there was no doubt 
in the mind of the court that his conviction 
followed because his confession was so 
clear, It was well corroborated because 
in it the prisoner said many things which 
no one but the murderer could have known. 
Objection to the admissibility of the states 
ment had been made by the prisoner’s 
Counsel at the trial, and the question had 
arisen during the discussion whether the 
prisoner himself could be called as a 
witness with regard toit. The trial judge 
encouraged Counsel to do sô, but Counsel 
hesitated, having regard to what he under- 
stood to be the decision in R. v. Baldwin, 
23 Or. App. Rep. 62. The trial judge held 
thatthe statement was admissible, although 
of course, it might not be true. He said: 
“I would just desire to add this. I have 
been referred to R v. Baldwin, supra, a des 
cision of the Court of Criminal Appeal. The 
case seems to me to be unsatisfactorily 
reported. The headnote states : ‘If the 
judge atthe trial is satisfied that the de- 
fendant was properly cautioned before he 
made a statement, that statement is admis» 
sible in evidence’ ; (that is a platitude, of 
course) the defendant is not entitled at that 
Stage to give evidence that the statement 
was improperly obtained,” Į find great 
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difficulty in understanding how a judge 
can be satisfied ,about a thing when he 
has only heard one side. I venture to say, 
with the greatest respect, that I should 
follow that decision loyally if that was in 
fact the decision of the court, but I cannot 
help thinking that it may not be, and that 
what the law is,is this; “It may bethat 
what a judge has to be satisfied of is 
‘that there is prima facie evidence before 
him that a statement is admissible in that 
“it was not made as a result of any induces 
ment cr thre&t, and that it was made 
after the preper caution, if a cauticn is 
necessary in law in the circumetances. If 
the” law ig, on the other hand—as I think 
it is not—that the judge must be satisfied 
that in truth and in fact the statement 
was made not as the result of any impro- 
per inducement, then, for my own part, l 
fail to see how any judge could, either to 
his own satisfaction cr to that of others, 
decide such a question without hearing 
both sides.” The court approved of this 
statement of the law, and dismissed the 
appeal. 

In R. v. Baldwin, supra, the grounds of 
objection to the statement by the prisoner 
were that no caution had been administered 
and that the statement had been obtained 
partly by cross‘examination, and that the 
circumstances in which it was taken amount- 
ed to atrap. The judge (Horridge, J.) was 
referred to in the report as having declined 
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to admit the evidente of the prisoner, when 
it was tendered on this issue. He was 
quoted as follows: “Your submission comes 
to this—does it not?—that in every case 
where a police officer gives evidence that a 
prisoner has been properly cautioned, his 
statement should be excluded by way of 
anticipation, because the prisoner is going 
to deny it and set up circumstances which 
impute its value. Olearly it is admissible. 
The court is reported to have held that the 
ruling of Horridge, J., was correct, and to 
have dismissed the appeal. 


It is probable that the reporter was in- 
correct in stating thatthe judge refused 
to hear the defendant at that stage, as to 
whether he was properly cautioned and 
whether the statement was free and volune 
tary. It is more probable that Counsel for 
the priscner waived his right to call the 
prisoner on the matter at that stage. It 
is obvious that the court cannot be satisfied 
onany point until it has heard both sides, 
It is also clear from the statement of 
Oave, J., in Rv. Tompson, that the onus is 
on the prosecution to show beyond any 
doubt to the satisfaction of the judge that 
the statement in question was free and 
voluntary, If, therefore, the prisoner has 
anything to say on the subject which eon- 
flicts with the evidence of the prosecution, 
it is in the best interests of justice that he 
should be heard to say it at once.—S. J. 


THE LAW AND THE WAR 


Those who administer the law in the 
courts during war time are faced with new 
problems, and justices may sometimes 
wonder what modifications they should make 
in their practice with regard to the treate 
ment of offenders in the light of the present 
conditions. 

One fact is quite clear: justice must be 
done, and be seen to be done in war time 
asin peace time. Ifthe defendant bse an 
alien, if even he be an enemy alien, he will 
be tried with the same care and impartiality 
as any British subject. Oases must be 
proved strictly and thoroughly before con- 
Viction can take place. All this is obvious 
and elementary, but it may be well to re- 
mind ourselves of these things when we 
are labouring under a sense of stress and 
Strain. 

- Another aspect of the matter is that this is 
no time for treating offences too lightly. 
@ ® 


The man who gets drunk in war time 
commits a much more serious offence than 
if it were peace time. Everyone who forces 
the police to occupy time in arresting 
offenders, taking them to police stations, 
and spending time at a police court, is 
diverting police activity from more 


pressing tasks, and is indirectly impairing 


the national effort. Every man and woman 
is expected to work hard, and at maximum 
pressure; efficiency is weakened by intem- 
perance, and asto the man who commits 
an Offence that leads to imprisonment, he 
is turning himself almost into one of the 
unemployed, for his work in prison can 
be of little value compared with that of a 
free-man, 


Obstruction of streets by cars is more. 


serious to-day, because'the streets must be 
kept free of obstruction in preparation for 
what may happen during air raids. As to 
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offences in relation to the display of lights, 
these have become of increased gravity as 
the danger has drawn nearer. Most of the 
offenders are thoughtless, but they must pay 
for their thoughtlessness, because they end- 
anger the national safety, A justice was 
reported sometime ago to have said that an 
offender of this kind had been merely for- 
getful, and he, the justice, might have done 
just the same, so he imposed a ‘mild fine, 
The fact that we are all liable to be forget- 
ful is no excuse for thoughtleesness in a 
time when thovghtlessness might cost lives, 
and though penalties should never be dise 
proportionate, they should, we think, be 
exemplary. One may sum up the position 
with regard to offences generally in the 
‘words of a metropolitan magistrate, who 
has said more than once to the man who 
has committed offences not very serious in 
themselves, “this is not the time for that.” 

Emergency legislation has already pro- 
duced some legal problems. Of the Uourts 
{Emergency Powers) Act, 1939, it may be 
said generally that its object is to prevent 
debtors (not offenders) from’ being sold up 
or imprisoned when they are unable to 
pay because of circumstances arising out of 
the war. What must be borne in mind is 
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that it is for the debtor’to prove this to bè 
the cause of his inability to pay. l 


With regard ‘to the Defence Regflations ` 
and Orders, though these are drastic and 
far-reaching, Parliament is in Session, aud 
the action of government departments cduld, 
if it were necessary, be discused or criticis- 
ed, and that the High Court of Justice, 
would, as during the last war, be available 
for testing the powers of executive authority 
in relation to the liberty af the subject. 
There is no sign that the executive is likely 
to act with excess or harshfhess, but ahy 
who feel uneasy. about the wide powers 
entrusted to the executive should reflect 
upon the safeguards provided by Parliae 
ment and the High Court. We have all 
willingly surrendered temporarily some of 
our freedom, trusting completely in the 
Government to act in the interests 
of us all.'As to the Defence Regus 
lations, the important words which are 
the key to their purpose are met with 
in the regulations themselves: ‘The 
defence of the realm, the prosecution of 
war, the securing of the public safety or the 
maintenance of supplies and services essene 
tial to the life of the community."— J. P. 
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The Madras Agrlcuiturists’ Relief Act. 
—By Mr. M. V. VARADAOHABIAR, VAKIL, 
OHINGLEPUT. PRINTED AND PUBLISHED BY 
ARPUDHA Press, CHINGLEPUT. Prion Reg, 1. 
The Acts giving relief to the agricule 

turists debtors passed in recent years by 

almost all .the Provincial Legislatures 
affect majority of litigation anda critical 
study of these acts has become indis- 
pensible to every legal practitioner. This 
gEmall book though styled, “The Madras 

Agriculturists’ Relief Act”, contains all 

Other relevant acts affecting debtors and 

creditors in the Madras Presidency. The 

‘book contains the commentary on the 

sections of the Act and the learned author 

has endeavoured to give all the decisions 
of the Madras High Oourt under appro- 
priate headings. The appendix consists of 
the rules framed under the Act upto 

May 7, 1940, The Madras Debt Concilia- 

tlon Act, The Usurious Loans Act. The 

Agriculturists’ Loans Act, inclusive of all 

decisions cf the Madras High Court avail- 


able upto May 7, 1440, and other useful 


information. We hope that. this small 
book will be very useful to the Bench and 
the Bar and also to the litigants. 


The Law of Partnership.—By SUNDER- 
LAL TRikaMuaL Desar, B. A, LL. B; 
Bar-aT-Law, Zavaki Houss, Huemes Roan, 
BomsBay. PRINTED aT KARNaTAK PRINTING 
Pesss, Oarra Bazar, BomBpay AND Pus- 
LISHED BY Tak AuUTaoR. Priog Rs. 8. 


The book is an exhaustive and up-to- 
date Oommentary on the Partnership Act. 
The book deals with practics and proée- 
dure in suits between partners and with 
mode and manner whereby the rights 
and obligations arising on the deathof a 
partner may be enforced. “The law of 
insolvency affecting partners and partners 
ship firms has also been incorporated in 
the book, The subject of illegal partner- 
ship and its results are discussed. in detail, 
The principles of law have been clearly 
Stated with reference to Indian and 
English case-law. The Appendix contains 
the English Partnership Act and repealed 
sections of the Indian Contract Act. The 
book will be of a great use to the legal 
profession and to businessmen who will 
find all the necessary information to guide 
them in their business. The printing and 


get-up are good. ee 
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Oan A. libel B. by accident? After 
perusing the majority judgments of the 

Court of Appeal in Newstead v, London 

Express Newspaper, Ltd. (1939, 4 All 

E. R. 319) we must say once more that 

he can, That decision is more or less a 

Corollary to the historic decision of the 

House of Lords in Hulton & Co. V. Jones 

(1910, A. O. 20), which is well remembered 

by all our readers who practise in this 

field of law and by a number of literary 
and business men, The plaintiff (happily 
still with us as a County Court Judge) 
bore the unusual: name of Artemus Jones, 
A writer of light material in the defen- 
dants’ newspaper, describing a motor fese 
tival on the Continent, spoke of an imagi» 
nary Artemus Jones, whom he pretended 
to see there. He used words which need 
not now be repeated but which were highly 
defamatory. The plaintiff sued for libel 
and was able to bring many creditable 
witnesses to Court who swore that they 
thought the words referred to him. So 
though the plaintiff admitted that neither 
the editor of the newspaper nor the writer 
of the articlé’ knew anything about him, 

he got his verdict and held it, after a 

stern battle both in the Court of Appaal 

(1902, 2 K. B. 444) and the House of Lords 

(1910, A. O. 20}, As one looks back, however, 

over the judgments, one realises that the 

Judges were not unanimous on the reason- 

ing by which they reached their-decisions. 

Lord Alverstone, who gave the first judg- 

ment and dismissed as bad law the plea 

that intention is an ingredient in the tort 
of defamation, said :— 

- “Dealing with the authorities it is, 
I think, beyond dispute that, apart 
from express malice, the intention or 
motive with which the words are used is 
immaterial.” 

Fletcher Moulton, L. J.,on the other hand 
thought thas there could be no libel unless 
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the publisher intended to defame the plain- 
tiff, It was to his mind settled law that 
words were not published “of and con- 
cerning” the plaintiff (according to the vital 
words jn the averment) unlessthe writer 
intended to refer to him. He wanted to 
allow the appeal. Farwell, L.J., had to 
decide between these opposing views and 
came down on the side of Lord Alver- 
stone, but for reasons which liken the action 
for libel to an action for negligence or for 
deceit, thus :— 

“The intention to libel may be prove 
ed not only when the defendant 
knows and intends to injure the in- 
dividual but also if he has made a 
statement concerning a man by a dese 
cription by which the plaintiff is ree 
cognised...if if is made recklessly. 
...The element of intention whichis as 
essential to an action of defamation 
as to an action of deceit can be 
proved in the same way in both 
actions. 

We have had to abridge our quotation. 
It ig enough to show what the learned 
Lord Justice thought. And when the de- 
fendant went on to the House of Lords 
two of the Law Lords went out of their 
way, if we may--say so, to express cone 
currence in his view. Anuy of our readers 
who turns to the report will find that. 
Lord Atkinson and Lord Gorell both 
thought he “put the case on the true 
ground,” i. e„ that recklessness was an 
ingredient. in libel. Lord Loreburn and 
Lord Shaw were nearer ‘to Lord Alver- 
stone. Libel consists in using language 
which “other persons knowing the cir- 
cumstances would reasonably think to ba 
defamatory” of the plaintiff. If this can 
be shown the tort is committed and it is’ 
no defence to say that the defendant 
did not intend to defame him or anyong 


else. : 
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So we learnt that there may bə such 
a thing as an unconscious libel. But there 
was much in the judgments to show that 
the Judges, or many of them, thought 
that negligence must be shown where the 
defendant could establish his complete 
innocence of any intention to defame the 
plaintiff. This view was clearly in the 


‘mind of Counsel who drew the pleadings 


in fhe recent case of accidental libel. 
The defendants had published a statement 
which was perfectly true of one “Harold 
Newstead, a Camberwell man,’ but 
equally false of another Harold Newstead, 
also -a` resident ~in that borough, The 
innocent man sued for libel. When met 
by the defence that the words were not 
intended or understood to refer to him and 
were true of another, he replied with a 
charge of recklessness, The defendants’ 
description .of the bigamist (for such the 
other Newstead was) was not sufficiently 
particular to show precisely to whom their 
observations referred. Other papers had 
been more precise and there was evidence 
of “recklessness” in that those particulars 
had been cmitted from the. defendants’ 
publication. Now if recklessness is not 
relevant as an ingredient in the tort of 
libel, this plea was embarrassing and 
tended to prejudice the defendants and 
should, we suggest, have been struck out. 
But it stood on the record and the learned: 
Judge clearly thought that it raised an 
issue fit for the jury to consider. Ino 
charging them he left to them five questions, 
of which the fourth was :— 
“In omitting the occupation and ad- 
dress of the convicted man, were 
the defendants (a) reckless, (b) negli- 


gent ? 
We have not the jury's answer to that 
question. As they could not agree on the 


first and vital question—whether reason- 
able people would understand that the 


-words complained of applied lo the plain- 


tiff—the case had to await another jury. 
The defendants sought to establish when 
they reached the Court of Appeal that in- 
spite of the disagreement of the jury on 
the first and vital: question, their findings on 
the others—which were not read out in 
Oourt—were sufficient to support a judgment 
for them. So we may guess that the jury 


found in the defendant’s favour on the issue. 
‘of recklessness and/or negligence. Anyhow, 


as.the Case was presented in ttre Court of 
Appeal it became proper, or at least 
pportune, for that Court to say whether it 
greed with ‘be views expressed by Lord 
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Justice Farwell and Lord Justice Fletcher 
Moulton in Hulton v. Jones (supra). The 
Master of the Rolls decided, with some res- a 
pectful hesitation, against the view of Lord 
Justice Farwell that what is truly said .of 
one man cannot be libel on another. - He 
could not accept the analogy between 
actions for libel and actions for deceit. In ` 
actions of that kind reckle&sness is only used’ 
to make out a fraudulent intent in law 
where there is no fraudulent intent in fact. 
Tf a man deceives others by false states 
menis which he utters withoft caring whe- 
ther they be true or not, he is, in actions for 
deceit, in the. same position (th law). as 
though actual fraudulent intent could be 
brought home to him. But the recklessness 
only goes to supply, artificially, a motive 
in the eyes of the law. It should not be 
considered when a Court is estimating the 
meaning of the statement made, What you 
have to look atin libel cases is the means 
ing of the published words, If, when they 
are read in the light of surrounding circum- 
stances, they are understood by reasonable 
people. to refer tothe plaintiff, then for all 
relevant purposes they do refer to him. Their . 
meaning cannot bé affected by the reckless- 

ness or honesty of the writer. ; 


Peoposgp REFORM 
Lord Justice du Paroq concurred, and in 
spite of an attractive judgment by Lord 
Justice MacKinnon, we must now say with 
confidence that liability for libel does not 


. depend on the intention of the defendant or 
- alleged defamer, but on the fact of de- 


famation. A. may publish a libel “of and 
concerning” B., though he has never in hig 
life heard of him and though there be some 
other B.. of whom he wrote nething but the 
truth. That is the law at present. We 
think it bears hardly on the proprietors of 
newspapers. Lord Justice MacKinnon’s 
judgment eupplies ready examples of the 
hardship. And it is plain that those who 
drew the abortive Law of Libel Amendment 
Bill which was presented with good supe 
port in the autumn of 1938 felt that hard- 
ship and meant to remedy it. Their very 
first stroke was to aim at the destruction of 
the Hulton v. Jones rule. The draftsman 
would make it a good defence toa claim 
for libel jf the defendant can prove certain 
things. First, he must prove that he had no 
intention of referring to the plaintiff. Second- 
ly, he must prove one or other of two things 
—either that he did not know of the exist- 
ence of the plaintiff and that his ignorance 
was not due to want of reasorfable care, or 
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that he did not foresee, at the time of 
publication, that his words might reasonably 
“be understood to refer to the plaintiff and 
that his. ‘want of foresight was not due to 
cayelessness. This was a good Bill and some 
lawyers regret its withdrawal which took 
place, if our memory does not fail us, on 
` Official promises of a general inquiry into 
the law of libel. ° It will be observed that 
the defendant, if this Bill passed into law, 


Prdof of guilt in dealing with charges of 
receiving stolen goods contrary tos. 33 (1) 
of the Larceny Act,1916, frequently involves 
difficulteproblems of circumstantial evi- 
dence, Not only is it necessary to show 
that the goods‘have been stolen, which is 
not always an easy task, particularly when 
the thief cannot be traced, but it must 
also be proved that the accused knew at 
the time he received the goods that they 
were in fact stolen. 

Among the more usual methods of prov: 


ing guilty knowledge are by showing that-- 


the accused bought the goods at a con- 
siderable undervalue (1 Hale 619), or simply 
by showing that:the accused was found 
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in possession of goods recently stolen, ‘and’ 


leaving it to the accused to give a reason- 
able explanation of how he came into their 
possession. In the latter case the leading 
case of R.v. Schama and Abramovitch, 11 
Or. App. Rep. 45, 49, establishes that “‘if 
an explanation is given which may be true, 
it is for the jary to say on the whole evie 
dence whether the accused is guilty or not; 
that is to say, ifthe jury think that the ex- 
planation may reasonably be true, though 
théy are not’convinced that it is true, the 
prisoner is entitled to an acquittal, because 
the Crown has not discharged the onus of 
proof imposed upon it of satisfying the jury 
pes haa reasonable doubt of the prisoner's 
guilt.” 

The importance of circumstantial evi- 
dence of guilty knowledge is obvious in 
most cases. Recently the Court of Criminal 
Appeal emphasised its importance in cases 
where there is little evidence either of guilty 
knowledge or on the question whether the 
goods were stolen (R. v. Fuschillo (1949), 2 
All E.R, 249, The accused, a tradesman, 
had been asked by the local food executive 
officer on 2nd October, 1939, to declare 
what stock of sugar he had, He said he 
had ð cwb, and asked for a weekly allow- 
ance of 3 qwt. He was granted 13 cwt. 
On a sear®h of his shop there were found 
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imprisonment. - The 
. Appeal found that the conviction was amply 
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would have to carry rather a heavy burden, 
He could not escape liability by merely 
proving that he did not intend to refer to the 
plaintif, He must prove further one or 
other of the alternative states of fact which 
were sketched out in the second part of the 
defensive section. We wish the law were 
amended in this way, but there is at present 
little hope.—L. J. 


EVIDENCE IN RECEIVING CASES. 


twelve 2-cwt. sacks of sugar and two 1-cwt. 


sacks. Some of it was found in the passage - 


and the sacks were marked in various ways. 
When the accused came into his premises 
the police were still there, and he said that 
he had been a fool, and that his mother 
knew about it. After being cautioned, he 
said: “I don't know why 1 took it in. Pm 
a fool. This means going away.” Tke 
Police officer said: “Do you care to tell me 
where it came from?” and the accused 
replied: “Be satisfied, and take it away, 
but don't take me.” On the way to the 
police station he said: ‘“‘Oan’t we do somes 
thing about this? For the old lady's sake, 
take the stuff away, and don't charge me.” 
The accused pleaded not guilty kut did 
not gointo the witness box. He was found 
guilty and sentenced to eighteen months’ 
Court of Criminal 


justified by the evidence and dismissed the 
appeal. 

The following passage was quoted by 
the court from the judgment in R. v. 
Sbarra, 13 Or. App. Rep. 118, 120: “Ths 
circumstances in which a defendant re- 
celves goods may of themselves prove that 
the goods were stolen, and further may 
prove that he knew it at the time when 
he received them, Itisnot a rule of law 
that there must be other evidence of the 
theft. We have come to the conclusion that’ 
the circumstances here were enough to prove 
that the goods had been stolen.” . 

The evidence of the theft in that case 
was given by aman in charge of the des- 
patch department of a firm of tobacco 
merchants that the goods in question were 
despatched from their premises in Clerken- 
well, Road to a consignee in Hammersmith 
on the morning of 5th January, 1918. On. 
the evening of the same day a portion of 
the goods was found inthe possession -of 
the appellant, who had a shop opposite the 


_merchants’ premises in Olerkenwell ‘Road. 


It was proved that tHey had, been taken , 


16 


to the appellant’s shop by a side door by 
night by meu who had pleaded guilty to 
the larceny. It was not, however, proved 
that the goods never reached their destina- 
tion. The appeal was dismissed. 

One of the best methods of proving that 
the property in question was stolen is, of 
course, to show its identity with property 
proved to have been stolen. Ifin fact the 
defence is raised at the trial that the goods 
found in the possession of the accused were 
not identical with the stolen goods, it 
becomes the duty of the judge to ask the 
jury whether they are satisfied that the 
gcods were stolen, as well as that the 
accused knew that they were stolen (R, v. 
Hill, 7 Or. App. Rep. 250). In R.v. Smith, 
11, Cr. App. Rep. 1%, the appellant was 
undefended, and the question of the identity 
of the articles in question with the stolen 
goods was never raised, but it can be 
gathered from the judgment in that case 
that even where the defence isnot raised 
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the judge should direct the jury that they — 
must consider the question of the identity 
of the goods with those stolen. Jn?’ R. v. 
Evens, 22 Or. App. Rep. 16, there was no 
evidence that the coat produced was the 
coat which -had been stolen, and the appel» 
lant said that it was his. The appeal was 
allowed and the conviction quashed. . 
` The case of Fuschillo is only one of many 
different types of case in which there is no 
direct evidence that the gcods in question 
have been stolen. Whatever be the cire 
cumstances in which the accused is found 
in possession of goods which may ‘have 
been stolen, it is vitally important that 
the jury should be rightly directed in cases 
where the circumstantial evidence is not 
strong, as the onus is on the prosecution 
to prove that the goods have been stolen, 
and no burden of proof rests on the accused 
unless and until such evidence has been 
given,—S. J, 





Extracts from Contemporaries. 


Road Works: Alleged Negligence `’ 
` In Morley and others v. Sheppard and 
others: Hughes and another v. -Samé the 
point was taken that a highway authority 
had acted negligently in placing in the 


middle of a road objects to indicate.that’ 


the white 
The question in dispute arose out of the 
` following facts. The Rev, W. F. Morley 

and his wife were travelling in a motor 
car driven by Mrs. Carr along the Oxford 
——Oheltenham road in April of last year, 
These were the plaintiffs in the first action. 
Mr, Sheppard was driving a car in the 
opposite direction and came into collision 
with them. His passengers were the plain- 
tiffs in the second action.’ Negligence was 
alleged against Mr. Sheppard, the Oxford- 
shire County Council and the Minister of 
Transport. The road where the accident 
bappened was a trunk road within the 
meaning of the Trunk Roads Act, 1936, 
and it was alleged that the employees of 
the county council, working 85 agents for 
the Minister, had placed in the road 
along a white line, which was being 
painted, a number of metal drums- and 
-flags which were not sufficiently conspicuous 
to approaching drivers. They had failed 


to’ give adequate warning by notice boards. 


or otherwise that work was in progress 
and obstructions had been placed on the 


_the white line 


«road, and in the result the first defendant's 


r 


car collided with one of the drums and 
‘the steering gear was damaged, This was 
also ‘the first defandant’s case against the 
county council and the Minister.of Trans- 


i “port, who contended in their turn 'that in 
line had been newly painted, ` 


placing the drums filled with ballast in 
the middle of the highway a statutory duty 
‘was being performed reasonably and with- 
out negligence. 


The Judgment . 

Mr. Justice Singleton found for the 
plaintifis and for the country council and 
the Minister of Transport against the firat 
defendant. The drums and flags could. 
easily be seen and Mr. Sheppard should 
have seen and avoided them. The white 
line was being painted for the benefit of 
road users and the highway authority must 
have power to do what was reasonably 
necessary in the interests of public safety: 
The learned judge observed further that 
it would be unreasonable for a highway 
authority not to give an indication that 
had been newly painted 
and that it was not negligent to place the 
cans and flags on the road for the purpose. 
Judgment was given accordingly, damages 
of varying amounts being awarded to the 
plaintiffs in both actions. —L. Ta, 
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The recent case of Smith v, Smith [1939] 
4 All E, R. 533, is one more reminder that 
human “relationships in their legal aspect, 
as, rationally, in every other, have to be 
considered not as mere mechanism but as 
a complex of spiritual and moral adjust- 
ments, the only possible key toan under- 
standing of whichis the mental attitude of 
péople to one another as evidenced by their 
conduct, conduct including spoken words. 

In matrimona] matters, it is particularly 
desirable that those set in authority 
to decide . between the conflicting. 
view-*énd claims. of persons, the essence 


of whose normalrelationship to one another- ~- 


is agreement with -reasonable give and take, 
should see clearly the importance of. this. 
The “rmal relationship having now broken 
dowi a new one has either temporarily- or 
poi'cadnently to be created, voluntarily by 
the parties, or imposed by authority upon 
them: 

“here the affair is to be concluded 
privately with the aid of discreet counsellors 
acquainted with the law, this adjustment is 
comparatively easy, though many cases 
which later come into court indicate that this 
kind of settlement frequently suffers from 
a failure to discover the facts and recognize 
their bearing upon one another. When the 
matter has to be threshed out in court it is 
more. than ever necessary that the facts 
should be clearly ascertained und their legal 
effect exactly recognized. Otherwise, there 
will either be further expensive litigation to 
the exacerbation of ill-feeling, or injustice 
having prolonged and perhaps irremediable 
effects will be done. 

Things are not always what they seem. It 
is painfully easy to say that ifa man and 
wife are together in a matrimonial home 
they are ina state of cohabitation (using 
that word in its correct signification and 
not merely as a synonym for having sexual 
congress eand that if one of them deparis 
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from the matrimonial home he or she is 
guilty of desertion. 

Even as a broad proposition this is 
unsound, because there .are numerous 
temporary absentees in the ordinary married 
life on. lawful and necessary occasions which 
the most confused thinker would not ase 
sociate with desertion ; but directly the cir- 
cumstances are a little unusual or the 
absence prolonged, men and women, even 
unfortunately some of those trained in the 
law, let their minds get confused by words 
instead of looking behind words at the 
things they.stand for. 

Marriage is a contract in which intention 
plays the major role. Nothing can be better 
6vidence of this than the emphatic “I will” 
which is required by the law as part of the 


‘binding formulae, and it is strengthened, if 


any strengthening were necessary, by the 
specific words of taking, repeated in an un- 
mistakeable form, usually before witnesses 
who are persons concerned by affection to 
recognize and remember the solemn nature 
of the phrases used by the principals. 

Just as the will of the parties ia the major 
element in the contract, so the will of both, 
or in some cases either one of them, is the 
sufficient factor in its modification, The 
will must, of course, be operative. The mere 
mental turning away of one partner from 
another without any action taken, though it 
may wreck the finer side of marriage entire» 
ly, can produce no legal consequences, until 
it is followed up by some motion in the 
material world which gives to intention that 
bodily existence from which alone legal con- 
sequences may flow, Our processes of ap- 
prehension are tcocrude and our mechanism 
of law necessarily too rougo and ready, to 
be able to deal with purely mentel and 
moral phenomena unevideuced by concrete 
facts. More than once in its long history 
law has soughi to deal with thought merely. 
as thought, with appalling congequences 
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that only mad doctrinaires can bear to con- 
template. 

We will not range any further over a 
vast field, which, however, ought always to 
be present to the mind of the lawver and 
the judge asthe background of his legal 
doctrine and judicial activity. Coming back 
to our immediate subject we quote once 
more from Pulford v, Pulford [1923] P. 18, 
the accurate and luminous remark upon the 
nature of desertion that it “is nct withdrawal 
from a place, but a state of things.” 

What is the state of things from which 
withdrawal] takes place and what constitutes 
withdrawal ? 

We all know that, though marriages are 
more or less perfect, and that in some what 
are regarded as normal incidents of 
matrimony are, by the desire or consent of 
both parties, absent, the ordinary run of 
married people live in the sams home, share 
in one shape or another the income, com- 
monly have children whom they support and 
train within their means and capacity, have 
more or Jess frequent sexual intercourse 
together, and generally conduct themselves 
as a couple linked for better or worse till 
death part them. But any, indeed all, of 
these elements may be absent without 
matrimonial offence or ground for inter- 
ference by the law in the contract. Many 
couples are childless. In some instances 
each party has sufficient means of support 
and neither requires nor demands money or 
money's worth from the other. They may 
live in tke same abode only for short 
periods at long intervals, as where the man is 
a soldier or sailor or has to make prolonged 
journeys on business, and yet the marriage in 
its legal (and usually in its mora!) aspect 
subsists. The same happens when occae 
sionally each party carries ona life in his 
or her own world, their lives intersecting 
with some infrequency. The real questions 
for a court to ask itself, and upon which it 
must require evidence, on an allegation of 
desertion, are, ‘What is the consortium, the 
ccmpanionsbip of spouses, which the parties 
looked for from one another before this dis- 
pute arose? How far has that state of 
things been modified, if at all, by the wilful 
action of one of the parties without the con- 
sent of the other ?” 

Usually the issue isa simple one, the 
anterior relations normal and uncomplicated, 
the modifying fact crude and clear. No one 
is‘ in doubt as to desertion when the man 
packs up all his belongings and goes out of 
the front door stating that he means never 
to yeturp, and therasfter does not return 
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for a time long enough to show his sustained 
intention to stay away. Few find any 
difficulty if a man throws his wife gut of 
doors, threatens to break her neck if she 
dares return aud makes no attempt at sub- 
sequent apology or reconciliation. But, #t 
needed a High Court judgment to convince 
some of them, see-‘Charter v. Charter (1901) 


65, J. P. 246, In fact that decision went fur- . 


ther, quite logically and rationally: “It is per- 
fectly clear law that desertion by a husband 
does not necessarily mean that he has actuale 
ly turned his wife out of doors, jt is sufficient 
if, by his conduct, hescompels her 
to leave his house,” with the jntentten, 
of course, of breaking off matrimonial rela- 
tions. In all alleged desertions, this inten- 
tion must be looked for, see for aerecent 
case on this never to be forgotton element 
Boud v. Boyd (1938) 102 J. P. 525. 

We will not let this article go off into a 
general disquisition upon desertion. Enough 
has beén said, and much more can be 
found in the text-books, to illustrate its 
general characteristics and to lead to the 
conclusion that even where the same roof 
shelters a married couple, one of them 
may be a deserting, and the other a deserted 
spouse. ; | 

Adwittedlty, dificulty over and above the 
ordinary difficulty of evaluating human rela- 
tionships, exists where this emphatic element 
of cohabitation is present. Nothing can be 
more clearly ascertainable and at first. blush 
fnal than that a husband and wife are 
living in the same house or flat, or set of 
rooms. But there is no finality anywhere 
discoverable in such matters save by the 
use of the human mind as an instrument to 
ascertain likeness and uslikeness. It all 
comes down to a question of degree. Do the 
present relations of the parties, their mentål 
attitude and their daily conduct, more close- 
ly approach union or disunion. It is as 
such a question of degree that the learned 
Judge in Smith v. Smith [1939] 4 All E. 
R. 533, treats the subject, A proper reluct- 
ance to put a premature finger in the pie 
is, a8 usual, present. 

He found two illustrative cases, one on 
the “union” side of the dividing line, and 
one on the “disunion” side, He came down 
on what he conveniently called the Powell 
v. Powell side, rather than the Jackson v. 
Jackson side of the line. 

In Powell v. Powell [1922] P. 278, though 
the parties were living under the same roof, 
they were living physically In separate 
tenements with separate entrances, and the 
husband was threatening to set up a separate 
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establishment with another woman in the 
part of the home into which he had separate 
ed himself in the fullest sense of the word 
from Tis. wife. As Lord Buckmaster said, 
“The respondent forsook her bed, avoided 
her, society, ehut himself in one room, re- 
fused her aczess to it, and told her he was 
. bringing in another woman. Except that 

.one roof sheltered the two, there was deser- 
tion in every meaning of the word” 

In Jackson v. Jackson [1924] P. 19, the 
ground on which the allegation of desertion 
was founded was mere refusal of or abstin- 
ence from sexu&l intercourse by the hus- 
band. As tbe learned President said, in 
delivering the judgment of the Divisional 
Gourt, the parties were living together “with 
breaches of duty on one side or the other,” 
there was hostility, there was neglect, but 
the family life continued in the uncomfort- 
able way family life too often does, day to 
day neglect and exasperation, but no positive 
action taken by either side, a scrt of armed 
neutrality or mutual mobilisation without 
conclusive act of war, to borrow images 
frcm our crazy ccntemporary international 
relatione. Neglect, contempt and hostility 
are not enough, 

Smith v. Smith supra, lay between Powell 
v. Powell and Jackson v, Jackson. Mr, 
and Mrs. Smith lived in a house belonging 
to him; the basement was occupied by his 
mother. After a quarrel he left his wife's 
bedrocm and made his home with his mother 
downstairs, though he slept with his son 
by an earlier marriage on the first floor. 
He left his wife in possession of the ground 
floor. He neither expected nor desired 
services from his wife, but he allowed her, 
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for eight years, one pound a week. Five 
years ago he suddenly stopped payment. 
She took a summons before the magistrates 
for wilful neglect to maintain, which was 
dismissed. They seem tohave misappre- 
hended the facis, or to have been misled by 
the husband’s evidence. They suggested 
a reconciliation. She was ready and willing 
to make a fresh start but he would not have 
it. He took time to think it over, and decid- 
ed that no good would come of attempted 
reconciliation, so they went on as before. He 
continued to live in the basement and 
occasionally left her a few shillings in some 
place where she could pick it up without 
words said. 

The learned President regarded those 
facts as evidencing desertion. 

We advise our readers to study the whole 
judgment in the case for a clear and con- 
vicing exposition of the subject. For cther 
cases lying on one side of the line cr the 
other, they should consult the text-books, 
such as Lieck and Morrison’s “Matrimonial 
and Family Jurisdiction of Justices,” 

We heve touched upon one point where 
we have almost given up hope that judg- 
ments or text-books or articles will aver get 
sufficient hold of some people's minds to 
clear them of fallacy. Sexual intercourse 
and co-habitation are not terms of synony- 
mous - and coextensive meaning, When 
Mrs, Grundy called herself to the Bar a fatal 
element of ambiguity entered the Oourts, 
clouding especially the true nature of the 
matrimonal relationship. All we can do is, 
as here, once more to sweep away the veils 
and attempt to disclose the true relationship 
in law of husband and wife.—.J, P. 





Extracts from Contemporaries. 


The Two Races of Man. 

In his own whimsical fashion Charles 
Lamb, in one of his delightful Essays of 
Elia, divided the human species into two 
distinct races, the men who borrow, and 
the men who lend, designating the former 
“the great race." Lawyers, as such, can 
have no quarrel with Lamb's two categories, 
in view of the fact that their services are 
so frequently invoked by both, by the 


enders in seeking to recover the money- 


which they have incautiously advanced and 
find a difficulty in retrieving by their own 
unaided efforts, and by “the great race" 
in the hope of staving off the claims till 
& more convenient season, or, possibly, 
setting up gome vigorous defence under 


the Statute of Limitations or otherwise. 
All through the ages many debtors have 


shown a decided inclination to avoid pay». 


ment, and have evinced a wonderful ingenuity 
in these efforts, although they have not 
always succeeded in achieving the desired 
result; and one of the interesting chapters of 
legal history is that which is concerned 
With the various means by which pressure 
has been brought upon recalcitrant debtors 
to perform the elementary duty of paying 
their bills, 


in Roman Law. 
In ancient Rome we read that, when 

recourses to the 

useless, of where nong existed, the debtor 


debtors property was ° 
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himself was absolutely in the hands of his 
creditor, He was not yet actually a slave, 
but the creditor could load him with 
chains and, after a certain time, could sell 
him as a slave. It might, of course, 
` happen that against the same debtor several 
creditors had claims, and in sucha 
case it was said that the law empowered 
them tochop the unhappy man to pieces 
and divide his carcase amongst themselves, 
the law considerately providing that any 
error in the division of the spoil should 
in no wise prejudice the creditors’ rights, 
thus avoiding any quibbling objections such 
as were succeessfully urged by Portia in 
the defence of Antonio. A modern hise 
torian of Rome, Mr. E. 8. Shuckburgh, 
however, says that, while the law psarmitted 
the debtor’s body to be divided up among 
the creditors, such a practice was never 
in fact followed. Whether this is accurate 
or not may be difficult to ascertain with 
certalnty, but one thing is very clear: that 
debtors had a bad tims, just as they have 
experienced in much later days in most 
countries. 


Le Bonnet Vert, 

Our French neighboursin the old days, 
like ourselves, had no special; esteem for 
those who failed to pay theirdebts, They 
did nct, itis true, even formally, permitof the 
debtor's anatomy being chopped up, but they 
made him disgorge what property he might 
possess in favour of the creditors, and requir- 
ed him towear le bonnetvert. This is ex- 
plained ia Maitre, J. B. Denisart’s’ Collection 
de Decisions Nouvelles,” published iu Paris in 
the years 1775, thus Englished: "The bonnet 
vert is the distinguishing mark of those who 
have made cession. Its usage was not intro- 
duced into France by any Ordonnuances, but 
by the rules of the superior courts, notably 
by that of 26th June, 158% which ordained 
that those seeking the benefit of cession, 
after having established that the loss of 
their goods was without fraud, should be 
required to wear the honnet vert. If they 
were found not wearing it they were depriv- 
ed of the benefit of the cession, and their 
creditors were then entitled to have them 
cast into prison.” It would seem, naturally 
enough, that debtors scarcely enjoyed 
walking about with a headdress which 
. marked them out from their fellow-citizens 
as those who had not paid their debts, 
atid accordingly they sought to lay aside 
the hated headgear on fete days, but an 
arret of Ist December, 1628, enacted 
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that the bonnet vert shouid be worn cone 
tinually, fete day or no fete day. A 
little later, however, some relaxatiop from 
the rigid rule of wearing the bonnet vert 
was at least tacitly permitted, and it sufficed: 
to exempt the debtor from being again cast 
into prisonif he could show himself in 
possession of the ‘bonnet vert although he 
was not actually wearing ite 


The Dyvour's Habit. ° n 

Probably it was from® France that 
Scotland—the two countries were ancient 
allies—got the idea of compelling debtors — 
to wear a distinctive garb if they were 
to escape imprisonment. In £605 *an Act 
of Sederunt, which is the equivalent form 
for a Rule of Oourt with us, was promul- 
gated, requiring the Magistrates of Edin- 
burgh to erect a pillar, near the market cross, 
which should be provided with a seat whereon 
the “dyvour,” 4 2, the debtor, Wearing 
“ane hatt or bonnet of yellow colour, 
procured at his own coat,’ should do 
penance for three hours every market day; 
and, later, the hat was required to be 
worn continuously if the debtor was to 
avoid re-seizure by ths creditors. At a4 
still later date a complete dress, half 
yellow and half brown, was made the 
regulation outfit forthedyvour, Hill Burton 
the historian of Scotland, who loved to poke 
fun at his countrymen past and present, took 
pleasure in recalling atradition that at the 
end of each session of the old Scots Parlia» 
ment the Oanongate Jail of Edinburgh was 
packed with Scots peers confined for unpaid 
debts, In 1688 the first suggestion of 
lenity in that regulation ‘appeared in jan 
Act of Sederunt, which provided that, if: 
the debtor could allege and prove that 
his insolvency was solely attributable ‘to 
innocent misfortune, he could obtain a 
dispensation from the obligation of wearing 
the detested habit. As late as the year 
1775, in a case in which Boswell, the biog- 
rapner of Johnson, appeared for the 
creditors and opposed the debtor's appli- 
cation to be exempted from the obligation 
of wearing the dyvour’s habit, the Gourt of 
Session refused to allow the dispensation. 
This, so far as appears, is the lasg reported 
instance of the court insisting upon the 
debtor wearing the habit; but it was not 
till the year 1835 that the provisions of 
the old statute were finally abrogated and 
the dyvour’s habit rélegated to the law's 
lumber room,—L. T. Se 3 
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In ‘Way, & Waller, Ltd. v, Verrall, 83 
Sol. J. 675; 161 L. T, 86, Singleton, Ji, 
. had before him yet another case in 
which an estate agent complained that, 
after he had been instrumental in finding 
a purchaser for a certain property, the 
owner refused to complete the transace 
tion, with the result that the agent was 
deprived of the opportunity of earning his 
commission. . 

In that case the plaintiff estats agents had 
introduced to the defendant a prospective 
purchaser for the defendant's property at 
£6,650, a price acceptable to the defend- 
ant. Then, at a time when the prospective 
purchaser had been guilty of no undue 
delay and when it was certain that the 
transaction would, apart from anything 
which the vendor might do, be completed, 
the vendor terminated the negotiations and 
sold the property for £6,650 to a purchaser 
with whom he had previously been in 
negotiation, although, in that case also, 
he had, at the time, terminated the nego- 
tiations, The plaintiffs accordingly sued 
the defendant for £157 5s. commission, 
alternatively for damages for breach of 
contract, thee breach which they set up 
being of an implied condition in the con- 
tract of agency that the defendant would 
do nothing to prevent the plaintiffs, after 
their work was. completed, from earning 
their commission. Singleton, J., found as 
a fact that the defendant’s reason for 
terminating the negotiations with the plaint- 
iffs’ client was that he feared that he was 
under liability, legal or moral, to pay to 
other estate agents commission in respect 
of the negotiations which he had earlier 
broken off with the person who became 
the ultimate purchaser; he wished to avoid 
the possibility of having to pay double 
commission. On that finding, and on a 
consideration of the authorities, Singleton, 
J., held that the plaintiff estate agents 
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were entitled to succeed in their action. 
As he several times stated, however, he 
gave his decision not without hesitation. 
His interesting review of the cases seems 
to show clearly that his decision is in 
accordance with authority; but it also 
reveals a divergence of judicial opinion 
which makes a final pronouncement desir- 
able. Singleton, J., was not, it would 
seem, in doubt about the merits of the 
particular case before him, but, in the 
course of his judgment, he made the fole 
lowing significant observation: ‘many have 
thought that there has been a little too 
much readiness toimply terms into a con- 
tract of this kind, and that the cases in 
favour of agents have gone quite a long 
way.’ 

_ In viewing this problem generally, it is 
important first to realise that the legal re- 
lationship between the intending vendor 
and his agent is quite independent of that 
between intending vendor and intending 
purchaser.. It appears that the intending 
vendor may have become legally Hable to 
pay commission to the agent when he is 
not yet legally bound to sell the property 
to the intending purchaser. As Greer, 
L. J., said in Trollope & Sons v.. Martyn 
Brothers, 78 Sol. J. 568; [1934] 2 K, B. 436, 
at p. 450: “When the” [prospective pur- 


chaser] “assented to the terms of contract. 


sent by the vendor’s solicitors, and on 
behalf of the buyer indicated the latter’s 
acceptance of those terms, the plaintifs 
had completed the work they had under- 
taken to do, though the vendor might still 
have been free to refuse to sign the con- 
tract, without any liability on his part to 
the proposed purchaser.” 


From the common-sense, or ordinary 


business, point of view, it may seem- 


strange that an owner of property should 
be bound visa vis his agent to go through 
with a sale while vis @ vis the intending 
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purchaser he is still free to sell elsewhere; 
it may be thought that the agent can 
hardly be in a stronger position than the 
purchaser, and that a change of mind in 
either party to the proposed sale right up 
to the last pcssible moment is no more 
than a risk ordinarily incidental to an estate 
agent’s business. Jt was such reflections, 
perhaps, that made Singleton, J.. at more 
than one poiut in the trial of Way & Wa ller, 
Ltd. v. Verrall, supra, remark that the case 
was ore of difficulty, and which made 
him say that, although there was authority 
for him to follow, the law on this subject 
was in need of greater definition. 

The two views are thus contrasted by 
‘Scrutton, L. J., dissenting, in Trollove 
& Sons v. Martyn Brothers, supra [1934] 2 
K. Ba at p. 444; “Maugbam, L. J., takes 
the view, as I understand his judgment, 
that, although the implied term that the 
employer must not ‘prevent’ the agent 
from earning his commission is too wide, 
it is ‘necessary’ to imply a term” (i. e. 
into the contract of agency) “that the 
employer shall not ‘without just cause’ 
prevent the agent from earning his commis- 
sion, and as a corollary that if he ‘arbi- 
trarily’ (by which phrase I understand 
him ‘to mean ‘without alleging any just 
exeuse’) refuses to sell, he is in default, 
though in an agreement subject to contract 
he breaks no contract with the purchaser 
by refusing to complete without giving any 
reason. I cannot agree with this view, 
which seems to make the subsidiary matter, 
the remuneration of the agent who is 
to obtain a contract of sale, as of more 
impcrtance than the sale itself, which, 
without breach of any contract with the 
purchaser, has not been completed or 
materialised. It doesnot seem to me that 
a vendor taking an attitude towards the 
purchaser which by his contract he is en 
titled to adopt, if he gives no reason why 
he so acts except that it is in the bond, is 
acting arbitrarily and therefore in some 
-unspecified default, Every man who receives 
and refuses without giving a reason an 
offer which he is not bound to accept, may 
Be said to act arbitrarily, but I cannot 
understand why he is in default,” 

In Trollope & Sons v. Martyn Brothers, 
supra, the authority which, in the result, 
Singleton, J., felt bound to apply in Way 
and Waller, Ltd. v. Verrall, supra, the 
defendants instructed the plaintiff estate 
‘agents to find a purchaser for a certatin 
property, The plaintiffs, having introduc- 
ed a purchaser, wrote to the defendants 
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confirming the latter’s sega ane of the 
purchaser's offer-and adding that ‘in the 
event of the sale materyialising we shall 
look to you for payment of the usual 
The defendants in their * 
reply wrote that they would pay the plaint- 
iffs commission “in the event of this sale 
being satisfactorily completed.” The pur- 
chaser having signed an engrossment of 
the contract, the defendants then refused 
to proceed with the transaction The plaint. 
ifs accordingly, as in Way & Waller Lid, 
v. Verrall surpa, claimed commission or 
damages for breach of contfact. Greer, L. 
J., after making it clear that the vendor's 
liability to the plaintiff agents was a matter 
quite independent of his legal relationship 
with the prospective purchaser, reviewed 
the authorities which established that an 
agent is entitled to his commissién when 
he has performed his part of the contract 
under which he is employed. That principle 
Greer, L. J. points out, was applied in 
Inchbald v. Western Netlgherry Coffee, &e., 
Co. [1864], 17 C. B. (N. 8.) 733, to g case in 
which the plaintiff agent had, if through 
the defendants’ fault, yet not done the 
work which he had been employed to do: 
and in Fisher v. Drewett (1878), 48 L. J 
Q. B, 32, where an agent was held “entitled 
to his commiszion ., , as it was owing to 
the defendaat’s own default that he never 
received the sum, and the plaintiff had 
performed all his part of the contract,” 
The foundation of Greer, L. J.’s decision is 
that there was, in his opinion an implied 
undertaking by the vendors that they 
would not, after the plaintiffs’ work 
was completed, deprive them of the fruits 
of their labour by refusing without just 
cause to complete the transaction on the 
terms to which they had asked the plaintiffs’ 
customer to Consent, í ° 
Maugham, L, J.’s judgment proceeds on 
similar lines. He distinguishes Peacock v. 
Freeman (1887), 4 T. L. R. 541, where an 
auctioneer was held not entitled to his com- 
missicn, on the ground that it was a case 
‘in which there was a just excuse for a 
step which prevented the agent from earne 
ing his commission.” Scrutton, L, J., how- 
ever, said [1934] 2 K. B. at p. 445, that 
that case, with others of ‘the Court of 
Appeal, seemed to him either to support, 
or not to contradict, the view which he 
a e 7 

e decision in Trollope & Sons v. Caplan 
[1936] 2 K. B. 382, was against the eae 
because it was not proved whether or not 
it was certain or highly probable that there 
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would: be ER agreement between 
vendor and prospective ‘purchaser. 

In Keppel v, Wheeler [1927] 1 K. B. 577, 
it was decided that an estate agent remains 


undes a duty, even after he has procured - 


an offer for property which his principal, the 
vendor, accepts subject to contract to com- 
ñunicate tothe principal any higher offer 
: made for the property. Bankes, L. J., 
who delivered the leading judgment of the 
- Oourt of Appeals gave, by way of illustrat- 
ing that the agent’s duty did not cease on 
the day when the vendor gave authority to 
close with the purchaser's offer, three in- 
stances of what might have occurred after 
that, day: Hè said that the agents would 
nof have been entitled to ccmmission if 
(a) the prospective purchaser changed his 
mind; (b) the vendcr found a purchaser 
more dtsirable or prepared to pay more; or 
(c) another agent (tkere being no sole 
agency in that case) found such a pur- 
chaser. Bankes, L., J., considered those 
three possibilities to show both that the 
agent’s duty still continued after accept- 
ance of the offer subject to contract and 
that the agent: was not yet entitled to 
commission. The latter point was not 
under consideratiou, and to that extent, 
therefore, Bankes, L. J.s observations were 
obiter. Singleton, J., concluded, from obser- 
vations of Greer, L.J.,in Trollope & Sons 
v, Mariyn Brothers, supra, that that dictum 
of Bankes, L. J., was open to question, 
but was careful to point out that Greer, 
L. J., does not say so expressly. Horridge, 
J., in Musson v. Moxley, &0 Sol. J. 128, does 
not deal with Bankes, L. J's dictum be- 
yond making it clear that it was obiter. 

In Cooper v. Luxor (Eastbourne) Ltd. 
(1940), 84 Sol. J. 95, the Oourt of Appeal 
again had before them a claim by an 
egtate agent for commission. Oounsel for 
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the defendants formally submitted that 
Trollope & Sons v, Martyn Brothers, supra, 
was wrongly decided, but the court were 
of course, bound by it. They held that the 
defendants had had no reasonable excuse 
for withdrawing from the sale, and that the 
Plaintiff was accordingly entitled to recover, 
The decision was thus one purely of fact, 
its only point of interest being MacKinnon, 
L.J.’s short historical survey of the rise of 
the doctrine of the implied term in con- 
tracte. The Lord Justice showed no reluct- 
ance in accepting the implied term laid 
down in Trollope & Sons v. Martyn Brothers, 
supra, and pointed out that such a term 
appeared to have been recognised, at least 
tacitly, so far back as 1856 in Prickett v. 
Badger, 1 O, B. (N. 8) 296. 

The implied term, as such, has not had 
an easy way into recognition. Singleton, J., 
on the other hand, hinted that the parti- 
cular implied term under discussion had 
had perhaps too easy a way. We can but 
await with interest the day when, perhaps, 
the question will be tested in the House of 
Lords. 

As a postscript, it may be added that in 
Hodges (G. T.) and Sons v. Hackbridge Park 
Residential Hotel Ltd. (1939), 83 Sol. J. 941, 
it was held that anestate agent could not 
claim commission from a vendor when the 
purchaser whom he had introduced turned 
out to be the representative of a govern- 
ment department and proceded to acquire 
the property compulsorily under statutory 
powers at less than the vendor's price. 
Clauson, L. J., in that case described the 
agent as having doneno more than to start 
a train of causes which ultimately led to 
the taking away from the vendor of his 
property ata price lower than any which 
he had ever thought of accepting:—S., J. 





Extracts from Conte m pO rari es. 


Doors 

A door, simple thing is it not? You may 
dignify it as a Postern, Portal, Casement, 
or what will you, but it’s still a door. 
Simple ? Yes, but withal a thing of mystery. 
Who can say whats behind it? Who 
knows whats inside it? To judge 
by the twisting and writhing of some 
doors they are possessed of the Seven 
Devils of Thragnar, Webster, that man 
of many words says in his usual succinct 
manner, ‘“Door—a movable frame or barrier 
of boards or other material,” But Webster 


didn’t tellus “the half of it.” He never 
does. Door! Whereis there another word 
of four letters, two of them duplicates at 
that, that can mean so much or so little? 
The door of our home is the door of our 
castle and, as the high courts havs beld 
trom time immemorial it spells sanctuary 
from all and sundry, save only those 
searchers after contraband who are about 
all -courts. The groan of the grated door 
may mean-a life forever isolated from the 
world and its joys. The noiseless, well 
oiled swing of the door giving into “my 
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ladies’ chamber may mean—what? Door! 


. It may imply a light frail affair of flimsy 
. deals covered with mesh of finest wire, to 


bar the passage of some troublesome insect, 
or again, it may be of sturdy habit, 


` fashioned of toughest oak, with core of 


tempered steel conveying to undesirable 
humans the edict, “Thus far shalt thou 
goand no farther.” It may be of heavy 
timbers, cunningly fitted by skilled hands 
and thickly studded with bands of stoutest 


‘metal, serving as the portal of some great 


cathedral to keep the good in and the bad 
out. It may be of frailest wicker, swing- 
ing both in and out, after the fashion of a 
woman—any woman—and her Ford—any 
Ford; Such doors were wont to invite 
entrance tothe temples of refreshment once 
so plentiful. It may be of steel, rolling 
upward towards high heaven like the 
blattings of a soap box orator. It may 
be of a bigness to admit a Zeppelin or 
it may be onthe kennel of a toy Boston 
Terrier. It may be but a tiny postern set 
in avine shrouded wall or it may yawn at 
the entrance of the Square Deal Garage, if 
there is such a thing, It may pen the 
gigantic liner in her drydock or it may 
make secure in its garage the poor man‘s 
flivver, It may shut out the world and its 
follies. It may open—or close—on safety 
or on peri], on gaiety or on sorrow, on 
peace or on turmoil. It may be long 
and narrow, with lining of satin and 
silver plate upon its face; it may be 
screwed fast over the food for white worms, 
that once was us, when the last curtain 
has fallen, the house is dark and the last 
door closed. It may gape like the Gates of 
Hell, or it may be forever locked like the 
bathroom door at our boarding house. It 
may swing, like a Ford in loose gravel, 
it may slide like a locked wheel on wet 
pavement, it may revolve, like a bulldog 
in a fight, it may roll like a drunken sailor 
but after all. it’s a door; whether it be 
covered with bronze wrought by the hand 
of an old world master, or built up 
of common, nigger pine boards, it’s a door, 
naught buta door. A door is always two 
faced: like many of our leading reformers 
it presents a smug and seemly face to 
the world—but the least ssid about the 
reverse side, the better. One face may 
be of exotic mahogany, the other of more 
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humble wood. In one respect most dcors 
are like humans: ‘they *put the best side 
out. A door may be of the most common 
batten type, it may be of the slab type, 
dubbed “sanitary,” with its cores built 
up from tiny pieces of scrap ‘and its 
face covered with big sheets of 
choice veneer, or it may contain a full 
complement of stiles, rails, mullion and ` 
panels, butit’s a door nevertheless,- naught 
but,a door. It doesn’t prow that way: ° 
it has to beso fashioned by the hand of 
man. Said hand of man gainsin produce 
tiveness many fold if aided°by suitable 
machinery, and—suitable . machinery ¢s 
most surely available for fhe door maker. 
So mote it be.—Case and Commet. 


Discretion In Divorce 

The steady trend towards easing divorce 
is not only evident in the evolution of the 
statute law: upon the subject, but in the 
relaxation of rules affecting the exercise 
of the Court’s discretion in favour of an 
adulterous petitioner. There is, for instance 
a growing inclination to recognize the 
difficulties which confront those who have 
complicated their lives by what is in all 
but the formal legal aspects a second 
marriage entered into while the first is 
subsisting. 

The editors of the “All England Law 
Reports” note upon Andrews v. Andrews 
(King’s Proctor Intervening) [1940] 3 All. 
E, R. 87, that “Where an intending peti- 
tioner for divorce has formed an illicit 
union it has hitherto been the general 
view that it is imperative that that union 
shali be broken off, as the petitioner must 
come into court with clean hands, This, 
however, is not an invariable rule, The 
Court may exercise its direction in the 
petitioner's favour, although such union 
is not broken off; but there must be 
substantial reasons for its continuance. 
Such reasons may be the poverty of the 
parties and the interest of the children of 
the union.” The whole of the judgment 
of the learned President, upon which this 
note is based, should be read. Particularly 
significant isthe application of the present- 
day view that the children have interest to 
be considered, a view reflected in so much 
modern legislation.—J. P, 
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° ANIMAL OWNERS’ NEGLIGENCE 


‘lf it does not go further, the decision 
of the Court of Appeal: in Aldham v. 
United Bairies (London) Ltd. (1940), 84 
Sol. J. 43, looks like being a leading 
authority. It clears up the obscurity in the 
relationship between negligence and absolute 
liability based on scienter, for damage done 
by an animal mansuetae naturae, which 
arose out of the limitation placed on May 
v. Burdett (1846),9 Q. B. 101, by Coz v. 
Burbidge (1£63), 13 0. B. (N. 8.) 430. 

The former decision laid down that the 
plaintif was entitled to succeed, without 
proof of negligence, who had established 
that she had been bitten by a monkey. 
kept by the defendant, well knowing that it 
was of a mischievous and ferocious nature, 
and was used and accustomed to attack man- 
kind and that it was dangerous and improper 
to allow it to be at large. On theother hand, 
in Cox v. Burbidge, where a horse of mild 
disposition, for no apparent reason, kicked 
a child aged five, it was held that no claim 
lay for negligence. 

Although the decision was clearly right, 
the judgments in Cox v, Burbidge do not 
make it clear where a claim based on 
May v. Burdett ends and an ordinary 
claim for negligence begins. For example, 
Erle, O. J., at p. 435 of the report, says:— 

To entitle the plaintiff to recover, there 
must be some affirmative proof of 
negligence in the defendant in 
respect of a duty owing to the 
Plaintiff...I take the well-known diss 
tinction to apply here, that the 
owner of an animal is answerable 
for any damage done by it, pro- 
vided it be of such a nature as is 
likely to arise from such an animal, 
and the owner knows it." 

Willes, J., at p. 439, said:— 
“AS to animals which are not naturally 
of a mischievous disposition, the 
owner 1s not responsible for injuries 
of a personal nature done by them 
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unless they are shown to have 
acquired some vicious or mis- 
chievous habit or propensity, and 
the owner is shown to have been 
aware of the fact.” 

As Cox's Case was a claim for negligence, 
although trespass was discussed, it is ex- 
cusable to suppose that the Court of Common 
Pleas was laying down the rule that no 
action lay for damage by a tame animal, 
unless knowledge of its propensity to do 
that particular type of damage was shown, 
whether the cause of action was called 
trespass or negligence, 

The case of Cox v. Burbidge has been 
applied in a number of later cases. For 
example, Hadwell v. Righton [1907]2K. B. 
345, where the defendant's hen when on 
the highway was startled by a dog and flew 
into the spokes of the bicycle which the plain- 
tiff was riding, thereby causing her injury. 
The Divisional Court held that the plaintiff 
could not recover for, among other reasons, 
there could be no negligence in the absence 
of anticipated danger. 

Other examples are Higgins v. Searle 
(1909), 100 L. T. 280 (O. A.); Ellis v. 
Banyard (1912), 106 L. T. 51 (O. AX 
Jones v, Lee, 1b., 123; and Bradley v. 
Wallace Ltd., [1913] 3 K. B. 629. In 
Higgins v. Searle a sow had escaped from 
her sty and was lying basides the road 
when, roused’ by the sound of the horn of 
the plaintifi’s car, it stood up and cauaed a 
van horse coming the other way to shy. 
The plaintiffin order to avoid the horse and 
van drove his carinto a wall and sufferd 
damage. It was held, following Cox v. 
Burbidge and Hadwell v. Righton, that he 
could not recover. 

The defendant's cows, in Ellis v, Banyard 
had strayed onto the highway from his field 
next to it because, in circumstances which 
were notshown, the gate of the field was left 
open. The plaintiff was riding her bicycle 
along the highway, and the cows "threw her i 
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down" and injured her, The Court of Appeal 
held that she could not recover for various 
reasons, among others that there was no 
evidence of negligence. Buckley, L. dJ., 
also gave as one of his ‘cumulative reasons” 
why the defendant was entitled to judg- 
ment, that there was no evidence that the 
cows were vicious. In Jones v. Lee a 
young horse strayed from the defendant’s 
field which was defectively fenced on to the 
highway and for some unknown. reason ran 
acrces the road as the plaintiffs were passing 
on atandum bicycle, The horse collided 
with the bicycle, fell, and as it got up, lashed 
out and injured one of the plaintiffs and the 
bicycle. The county court judge, having 
fonrd that it was negligent of the defen- 
dant to leave the horse in a field witha 
gap in the fence, held, following Cox v. 
Burbidge, that the plaintiff could not 
recover, and a strong Divisional Court, 
consisting of Hamilton and Bankes, JJ.. 
upheld him. Both judges apparently took 
the view that unless the defendant knew 
of the propensity of the horse to behave as 
it did, the plaintiff could not recover (see 106 
L. T. at pp. 125 and 126). 

The decision in Bradley v. Wallaces 
Ltd., turned on whether an action lay 
where a man working on premises was 
kicked by a horse whose tail he had slightly 
touched, the horse, which was not 
known to have any vicious propensities, 
having been brought there by the 
servant of the person sought to be made 
liable, and left unattended. The Court of 
Appeal held that no action lay for negli- 
gence, a8 leaving the horse unattended, 
assuming if were negligent, would not in 
the ordinary course of things lead to its 
kicking a man. 

It is not clear fo what extent the case 
of Heath Garage, Lid. v. Hodges [1916] 2 
K. B 370, followed Cox's Case, and to 
what extent it arrived at the same result by 
‘another route. There two sheep of the 
defendants had got on to the highway, 
having separated from the rest cf the 
flock which was ina field next to the highs 
way. The Court of Appeal held that the 
defendant was under no duty to members 
„of the public to prevent sheep straying 
‘on the highway. Pickford, L, J., thought 
‘that the case of Cox v, Burbidge did not 
apply. for in that case the horse’ had 
‘behaved viciously, whereas in the case 
then before the court, the sheep had behaved 
-naturally, for they had merely run. across the 
road and collided with the plaintiff's car. He 
, did not’ think thatean owner was liable 
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for allowing harmless dqmestic animale on 
the highway even if they, on their own 
volition, caused an obstruction (see .[1916] - 
2 K. B, at pp. 378 and 380). ‘ 

The authorities up to Hodges’. Case, 
appear, therefore, to establish that a persdn 
will not be liable for the act of an animal. 
mansuetae naturae,.that is, an act that the 
animal does of its own volition and not: 
under direction, which he allows to be at 
large, unless it was the type of act that 
the particular animal would*be likely to 
do and that person knows èt, Moreover, 
both Hamilton, J., in Jones v, Lee, 106. 
L. T., at p. 125, and Avory, $., in “the 
Divisional Court, in -Hodges’' Case [1916] 
1 K. B, at pp. 213—4, thought that such 
an act must have a vicious or misébiévous 
quality. 

The case of Deen v. Davis [1935] 2 K. B. 
282, marked a distinct departure from the 
last noted view. The defendant in. that 
case rode his pony into Merthyr, Tydfil 
and put her in a stall, tied to a wooden 
bar. Thé pony escaped and in running 
through the streets, on its way home, 
injured the plaintiff. It having been found 
that the defendant was negligent in tying 
up the pony, the plaintiff was held entitl- 
ed torecover, There was nothing Vicious in 
the behaviour of the pony, but the court 
thought that the defendant ought to have 
anticipated that the pony would behave as 
it did, if not properly tethered, Romer, L.J. 
distinguished the case from Hodges’ Case 
On the basis that a different principle 
was applicable in the circumstances of a 
person bringing an animal on to the 
highway from that which applied where 
the animal strayedon to the highway from 
adjoining land (see [1935] 2 K. B., at 
pp. 294—295). 

Aldham v. United Dairies (London), Ltd., 
supra, Taised the negligence point very 
clearly, There a pony of the defendants, 
attached to a milk cart. was left for half 
an hour in a main thorougbfare. It had 
often been left in the particular spot and 
the evidences showed that it used to put 
its “paw” on the pavement and move its 
jaw, of which the defendants were aware, but 
the jury at the trial found that the defendants 
did not know that the pony had a propen- 
sity to attack human being. When the 
plaintiff was passing the pony it ‘‘jabbed 
at her,” bit her face, caught her by the 
coat, dragged her down and pawed her 
with its feet. The jury also found that 
the defendants were negligent in leaving 
the pony unattended knowing ébat it had 
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~ ahabit of straying on to the foot pavement. 
’. Humpberys, J., the trial judge, held that 
- the plgintiff should not recover, but the 
Court of Appeal reversed his decision. 

The principal judgment is that of du 
Parca. L. J.,who lays down the following 


„propositions (see p. 537 of [1939] 4 All. 


(a) The general principles of the law 
of negligence are the same in the 
ease of the control of an animal 
as in the control of a motor car or 
any gther inanimate object, sub- 
ject toe limitations, in the case of 
> an animal mansuetae naturae, owing 
4o its capacity for spontaneous 
action, 
(b) Negligence cannot be established 
merely by proof that a defendant 


* 
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has failed to provide against the 

possibility that atame animal of 

mild disposition will do something 
_ _ contrary to its ordinary nature. 

(c) Even if a defendant's omission to 
control or secure his horse is 
negligent, an act on the part of 
the horse which is contrary to its 
ordinary nature cannot be regarded, 
in the absence of special circume 
stances, as being directly caused by 
such negligence, 

These propositions seem to give due 
weight to the authorities, to reconcile them, 
and, if one may say so, to he clear and 
precise. It is to Aldham’s Case that the 
lawyer will, we think, look in the future 
for enlightenment on this branch of the 
law.—S. J. 





. Extracts from Contemporaries. 


When Spring and Summer Marry 

Appellant and appellee were married in 
October, 1929, and lived together as man 
and wife until November, 1934 A former 
suit for divorce by appellee having been 
dismissed without prejudice, this suit was 
instituted by him in December, 1936, and 
the final decree was entered in January, 
1939. The defendant appealed and the 
plaintiff filed cross assignments of error. 
It is the usual case in which an old man 
Possessed of a sizable wad of filthy lucre 
got messed up with a young woman and, 
as usual, the old man's wad caused trouble, 

Appellant contends that since extreme 
cruelty is the sole ground relied on for 
divorce, the final decree should be reversed 
because thé bill of complaint fails to 
allege that any of the acts relied on to 
constitute extreme cruelty were done with 
the deliberate intent to inflict pain and 
suffering, that none of them were cruel 
per se, and that none of them were conti- 
nued and of such ruthless character as to 
prevent the injured spouse from perform- 
ing his marital duty. 

(1) It is quite true that in the ‘eriminal 
law, intent is an important element and 
must be shown, but the statute granting 
a divorce on the ground of extreme cruelty, 
Section 4983 (4), Compiled General Laws 
of 1927, does not require the bill to al- 
lege or. the evidence to show that the acts 
of defendant were done with a deliberate 
intent to cause mental pain and suffering 
to the complainant. If it alleges a course 


of conduct that is shown to have met the 
terms of the Statute, that is sufficient. 

The bill of complaint in this case alleges 
such a course of conduct on the part of 
the defendant. The evidence in support of 
the allegations of the bill is conflicting but 
it was all taken by the chancellor and 
he found it to be sufficient. He found 
appellee to be a mild mannered gentle- 
man, a kind, faithful, and indulgent hus- 
band. He found appellant to be hyper- 
sensitive, self-centered, and petulant, and 
guilty of directing her emotional outbursts 
and sudden tantrums toward appellee 
frequently and without provocation, Indeed, 
the major portion of their married life 
appears to have been frequented by dome- 
stic squalls that sometimes reached cyclone 
proportions. . 

(2, 3) Extreme cruelty as ground for 
divorce is relative. What constitutes it 
may be determined by the degree of one’s 
culture, his emotions, nervous reaction or 
moral sense. It may also be tested by acts 
ot social conduct to which the spouse 
affected is allergic. The rapid change in 
social conventions may generate conditions ` 
that bring on extreme cruelty. One spouse 
may indulge a habit to which the other 
is allergic that would be extremely painful, 
depending on the nature of the affected 
spouse. A wife that chews tobacco may 
strain the connubial relation and the hus- 
band that dips snuff may do likewise. Any 


“habitual ‘indulgence on the part of one 


spouse that causes mental torture; under” 
e e e 
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mines the health, or tends to dethrone the 
reason of the other, is sufficient to constitute 
extreme cruelty as ground for divorce. 
From all the record disclceges, the parties 
to this cause were so far at variance in 
age, emotions, aspirations, and outlook that 
there was no common ground on which 
their differences could be fused. The 
hymeneal vow counted for nought. They 
reached the point that everything the one 
did irritated the other, both wound up in 
the hospital, they annoyed each other to 
distraction talking about their ailments, 
and when this appeal was taken, she had 
been treated by twelve different dcctors, 
But this often happens when an old 
man plunges into the matrimonial pool 
with a young woman. They are the pro- 
duct of different cultures, and experience 
teaches that their natures do not always 
fuse easily. He lives in the past; she lives 
in the future, She chews gum while he 
smokes his pipe. At the table, she calls 
for calories and vitamins; while he calls 
for hog and hominy. She likes ragtime 
but he prefers “In The Sweet Bye and 
Byes.’ She can dance all night, but nature 
drives him in with the swallows. Unless he 
be her father, there is in the very nature of 
the situation, little about an old man to 
excite the interest of a young woman, and 
unless he is in the market for a good 
nurse, there is no basis for an old man to 
become enamored of a young woman. 


Furthermore, there is no biological 
ground. on which such a union may 
‘be expected to wear. Man in his late 


fifties and up, does not derive his pleasures 
from the same sources that he did in his 
thirties. ‘Time has exacted its toll and the 
net result of such exaction has thinned his 
hair, lengthened his waist line, shortened 
his wind, chilled the enthusiasms of his 
youth, and dulled or frozen other attributes. 
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Science knows no process by which these 
may be restored’ but With it all; thera is 
yet in his sky acloud with a silver lining. 
His mental curve has not taken a downs . 
ward plunge. Henceforth his pl&asures ` 
must be of the mind and if ‘he reacts 
philosophically to this state, he justifies 
his creation in the image of God.—Case and 
Comment, l 


Rumour. 

The dictionaries give excellent and 
accurate definitions -of rumour, but none 
are sufficiently biting to satigf$ the sane ard 
sceptical in war time. -For how is it posaible 
to be patient with fellows who°ge about 
asserting the omniscience of Haw-Haw, how 
he knows and broadcasts news, of the 
parish pump in one Village and of the 
failure of a local authority to open out a 
road corner in another, One donkey brays 
to innumerable other donkeys and they in 
turn run about squealing what a marvel- 
lously clever quadruped he is, ° 

We print on another page.the report 
of a conviction of a man who said he had 
heard a German news bulletin give infor- 
mation relating tothe occupation of local 
Schools alittle more than an hour after 
a decision had been taken in that matter, 
Enquiries disproved his silly ramour. Then 
it turned out that he had not heard the 
broadcast at all, but his wife had . told 
him something about what another woman 
had said. The chain probably went further. 
The second woman very likely based her 
opinion that the police ought to look into 
the matter on something that her servant 
said the milkman got from the newsboy. 

Ten pounds is, we hope, a severe penalty 
for the rumourmonger. The. enquiries to 
negative his nonsense probably cost al] 
that and more.--J, P, 





Wit & Humour. 


Court Room Pun.=During a hearing 
before an Examiner in Equity, the plain- 
tiff’s solicitor, while his client was being 
severely cross-examined, kept interjecting 
suggestions, in an obvious effort to help 
her out of a difficulty. 

It had gone too far, and he was politely 
warned that it must stop. His reply was: 
.“Sir Iwas only thinking out loud", The 
_Hxaminer’s reply was: “Thinking allowed 
but not aloud.” Case and Comment, 

Drunk Must Hang—HIis Pants 


t 


Securely.—An elderly, unkempt man 
stood before Judge McMahon on charges 
of drunkenness. As he stood to be sentence 
ed his belt broke and his trousers slipped 
to his knees. 

“Take this man out back and get some 
rope,’ the Judge ordered, A bailiff took 
the prisoner out, 

Another prisoner whispered hoarsely - to 
his attorney: ‘For goodness sake, can 
they hang a man for that ?”—Case and 
Comment, , 
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‘How sel? the principle in McAlister 
(or Doitoghue) v. Stevenson (147 L. T. Rep, 
231; (1932) A. O. 562), rendering a 
manufcturer of goods liable to the consumer 
in respect of injury resulting to the cons 
sumer from the use thereof, extend to a 
distributor? The question was raised 
recently before Stable, J. in Watson v. 
Buckley, Osborne, Garrett and Company, 
Limited, and Wyrovoys Products, Limited 
(heard at Assize), where judgment was 
given for the plaintiff, for £75 14s. Od. 
and costs. against the first and second 
defendants, in the following circumst- 
ances, 

The plaintiff contracted dermatitis after 
having had his hair dyed by the first-named 
defendant witha dye product distributed 
by the secondsnamed defendants which had 
been manufactured by the third-named 
defendants, The manufacturers had, prior 
to this action, gone into liquidation and 
they did not appear nor were they 
represented; negligence was not alleged 
against the firet-named defendant, a 
hairdresser, who was sued in contract. The 
distributors, it appeared, did not test the 
dye delivered to them by the manufacturers 
in bulk before making it up in bottles and 
cartons, in which form it was marketed; 
it was advertised in a trade journal as a 
“safe and harmless’ preparation, and 
that advertisement had been shown to the 
plaintiff by the hairdresser before it was 
decided between them that that particular 
product should be used by them, 

The learned judge held that in sucha 
transaction as this was, comprising in part 
the rendering of services by the hairdresser 
and in part the sale of goods by her, there 
was, tobe implied a warranty just as much 
as if the contract was one for sale of goods 
only, and he referred to G, H. Myers and 
Company v. Brent Cross Service Company 
(150 L. T. Rep. 96; (1934) 1 K. B. 46). 


R=, 7 


` DISTRIBUTOR OF DANGEROUS GOODS 


There the plaintiffs claimed damages in 
respect of injury occasioned to the engine 
of a motor car which had been entrusted to 
the defendants for repair; the defendants, 
in order to execute the repairing work, had 
obtained from the manufacturers of the car 
some new connecting rods, one of which 
contained a latent defect, not discoverable 
by the defendant by the exercise of reason- 
able care. The learned county court judge 
found for the defendants, holding that 
there was notin a contract for work to be 
done and materials to be supplied an 
absolute warranty that the materials 
supplied were fit for the purpose, but the 
Divisional Court (Swift and du Fareg, JJ.) 
ordered a new trial, holding that the 
warranty did apply unless it could be 
shown that the contract was made in such 
a form as to indicate that the person placing 
the order did not rely upon the skill and 
judgment of the contractor. 

The advertisement of the dye in this case, 
said Stable, J., asserted “to all and sundry” 
the safety of the product which, in fact, 
they had not taken proper steps to ascertain, 
when they received bulk deliveries from 
the manufacturers. Had they been the 
manufacturers he entertained no doubt 
that they would have been liable to the 
plaintiff, with whom they had brought thems 
selves into direct relationship through the 
advertisement shown to him by the hairdres- 
ser. As distributors they might or might 
not owe a duty to any particular consumer e 
a manufacturer will be under a duty to 
a consumer if, in the words of Lord 
Thankerton in McAlister (or Donoghue) v. 
Stevenson (sup.), “in placing his manufac- 
tured article upon the market,” he hag 
“intentionally so excluded interference 
with, or examination of, the article . by 
any intermediate handler of the goods bet-, 
ween himself and the consumer that he has 
of his own accord; brought himself into direct? 


30 JOURNAL 


relationship with the ccnsumer” so that “the 
consumer is entitled to rely upon the 
exercise of diligence by the manufacturer to 
secure that the article shall not be harmfal 
to the ccnsumer,” In such a case as this, 
Stable, J. held, the essential factor is 
whether the direct relationship with the 
consumer has been set up—to be gathered 
upon the particular facts of each partie 
cular case—and it matters not whether it 
is a manufacturer or a distributor who has 
set up the relationship. 

The relationship here involved a duty to 
the consumer, owed both by the manu» 
facturer and by thedistributor. The manu- 
facturer was in breach of that duty in that 
he had put upon the market a dangerous 
article; the distributors were in breach of 
duty to the consumer in that trey had 
intervened between the manufacturer and 
the consumer with acts and omissions and 
representations, in desling with a come 
modity belonging to a dangerous class of 
‘gocds and which, therefore, imposed upon 
them a strict standard of diligence. A 
dangerous article is rendered more dange- 
rous by being advertised as “safe.” 

In applying the general principles under 
which a manufacturer may render himself 
liable to the ultimate consumer it must 
be borne in mind that the functions of 
distributors vary within very wide limits, 
and it would seem that only such distribu- 
tors as (a) have the opportunity of inspection 
and (b) are expected to inspect the goods 
on their way from manufacturer to consu- 
mer render themselves liable. A distributor 
who merely passes on goods in the formin 
which they reach him from the manufacturer, 
andisemployedto render that service alone, 
passes On the goods with their imperfections 
and does not retain for himself the liability 
‘attaching to such imperfections, 

The case of McAlister (or Donoghue) v. 
‘Stevenson (sup.), has ofien been considered 
and the effect of the decision subjected to 
sérutiny from various angles. One of its mcst 
interesting features remains that it approve 
ed, the decision in George v. Skivington's 
. (21 L. T. Rep. 495; (1869) L. R. 5 Ex. 1), 


which had been previously subject to 
considerable criticism. In that case the 
defendant was held liable for injury 


occasioned to the wife of the plaintiff by 
the use ofa hair waeh sold to the plaintiff. 

_In another recent case (heard by Tucker, 
J.)-Herschthal v. Stewart and Ardern, 


° 
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warranty was abandoned, the 
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Limited (161 L. T. Rép. 3381), it was 
emphasised that liability for negligence 
under the rule in McAlister’s case (ante) 
arises in cases where evén though an opt 
portunity for intermediate examination 
exists the parties to the transaction did not 
expect any such examination to be made. . 
The defendants had supplied a recondi- 


tioned motor car toa company of which the . | 


plaintiff wss a director, knowing that it 
would be used by him; the car proved 
unroadworthy, and the plaiatiff, whilst 
driving it, was involved in „an accident. 
A claim on the ground eof breach of 
plgintiff wot 
having been a Contracting party Ere the 


‘defendants under a duty to the plaintiff, 
such that the breach of it would erender 


them liable in damages for negligence? 
The facts indicated that the defendants 
could not have expected that.the plaintiff 
would, before using the car which had been 
delivered the night prior to the accident, 
inspect it so as to be able to detect the 
defect which caused the accident. Oppor- 
tunity to inspect there undoubtedly was, 
but in the ‘ordinary course of things a 


normal reasonable person would not be 


expected to take advantage ofit. Judgment 


was given for the plaintiff. In the course of 


the arguments and judgment the following 
dictum was referred to (inter alia). 


“No doubt many difficult problems will 
arise before the precise limits of the princie» 
ple are defined ; many qualifying conditions 
and many complications of fact mayin the 
future come before the Courts for decision.” 
—per Lord Wright in Grant v, Australian 
Knitting Mills, Limited (154 L. T. Rep. 18; 
(1936) A. O. 85). : 


The importance of the lifnits of the 
principle being defined becomes increasing- 
ly great in the modern trend of marketing, 
whereby large numbers of small manu- 
facturing firms who sell directly to the 
public are being replaced by small numbers 
of large manufacturing firms who market 
their products through distributors who 
receive them ready packed for sale to the 
public and in such a manner as precludes 
‘intermediate examination” or where such 
examination is not absolutely precluded, 
Places the matter of examination outside 
the normal expectations of any of the parties 
affected, viz. manufacturer, distributor and 
ultimate consumer,—L, T. 
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" Desultory Notes’on the Chancellor- 
ship,” 

„The avent of Sir John Simon to the 
Woolsack in succession to Viscount Calde- 
‘cote may make it of interest; to recall some» 
thing of the early history of the august 
‘office, the highest open to a member of the 
/Bar, and only reached after many years 
spent in the conflicts of the courts. As was 
said many- Years ago by the late Comte de 
Franqueville,who, asthe son-in-law of the 
.Harl- of Selborne, a former distinguished 
occupsmt ofthe Woolsack, had peculiar 
meats of Information, the office is “essenti- 
ellement anormale et bizarre ; theorique- 
‘ment, elle viole tous les principes, mais 
less moeurs font, en realite, disparaitre 
-less inconvenients qu'elle peut presenter.” 
-In this however, it is not unique in the 
British Constitution, which is full of seeing 
incongruities and anomalies, But against 
this criticism of the office has to set a series 
of counterpoises, Lawyers naturally think 
of the Lord Chancellor as the head of the 
Profession in that he presides in the House 
of Lords in its judicial capacity, and can, if 
he thinks fit, preside in the Court, of Appeal, 
His former function as a judge of first in- 
stance is recalled to visitors to the Law 
Courts, where, 
open, they will see one of the courts bearing 


‘the title “Lord Chancellor's Court.” Now, 


and for long, however, the holder of the 
high office has ceased to sit in this court 
room or in its predecessor-in-title, and 
his functions as a judge are normally con- 
fined to the House of Lords, in which, while 
presiding, he is distinguished from his 
fellow peers.by the fact that he wears his 
embroidered robs and his full-bottomed wig, 
and to the Judicial Committee of the Privy 
Council. 


His Investiture. 

The Lord Chancellor, as we know, is 
Selected by the Prime Minister of the day, 
but weare told that he is named by the 
Sovereign, who remits tohim the Great Seal, 
the possession of which invests him with 
all the powers that he is called upon to 
exercise. It is said that his nomination is 
generally confirmed by letters patent, but 
he is endowed with all his powers the mo- 
ment he takes the oath exacted by the 
law. His rank is before all the lords 
spiritual and temporal, with one exception, 
that of the Archiblshop of Oanterbury, 
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if they keep -their`eyes' 
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Extracts from Contemporaries. 
-Unlike tbe other judges, he is also an 


active politician—or should we say a states- 
man ?—and as such he goes out of office 
with the party by whom he was appointed, 


‘Quaint Bygone Customs. 


In ‘the old days, and as late as the Ohan- 
cellorship of Lord Brougham, it was the 
custom for the holder of the Great Seal to 


‘be present at the installation of a new 


Master in Ohancery, Not only was the 


-Ohancellor present, but it fell to him to en- 
dow the newly created official with all his 


powers by placing on his head a cap which 


‘had the mystic effect of their transmission. 


Now, and for long, Masters in Chancery 
have ceased to function, and 89 this partie 
cular duty, formerly cast upon the Chan» 
cellor, has passed into the limbo of the 
past. Another curious custom, long anti- 
quated, was observed on motion days before 
the Ohancellor, namely, members of the Bar 
being required to contribute to his Lorde 
ship's “Poor's Box,” silks paying 2s., and 
juniors ls., the contents of the:box being 
later given for distribution among the 
deserving poor of London. 


The Chancellor's Salary. 

It is amusing to read that in the middle of 
the thirteenth century the Chancellor re- 
ceived 5s. a day plus three cakes, a pint of 


‘clear wine, the like quantity of wine deoffice 


—whatever that may have been—a large 
candle of wax, and 40 ordinary candles, 
In 1261 we are told that he received a galary 
of 400 marks, soon afterwards raised to 500, 
to which, however, fell to be added certain 
fees which were estimated to produce £450, 
In later days the amount varied from time 


to time, but for long it has.stood at £6,000 


as judge, and .£1,000 as President of the 
House of Lords—& 10,000 in all and when he 
retires he can claim a pension of $5,000. _ .- 


His Patronage. 

Naturally, ag the head of the law, the 
Lord Chancellor of the day has a vast 
amount of patronage at his disposal, and in 
the exercise of this function he has usually 
been the subject of a good deal of criticism 
from those who have been turned empty 
away. The judges of the Supreme Oourt 
except the highest of these, namely, the 
Lord Chief Justice and the lords justices, 
are nominated—tgat is, appointed—by him, 
he, itis said, notify in advance the Prime 

‘ ® a, 
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Minister and the Secretary of State for 
Home Affairs of the choice he is proposing 
to make to the Sovereign. We are told 
that during the tenure of the office by 
Lord Eildon the then Premier proposed to 
appoint a judge, but Eldon, jealous of any 
trespass on his domain, protested and ac» 
tually threatened to resign if the Prime 
Minister did not withdraw his proposal. In 
the matter of appointments, the Comote 
de Franqueville mentions that he interro- 
gated Lord Halsbury and his father-in-law 
as to the rules which guided them intheir 
selections, and both assured him that their 
principal preoccupation had always been to 
choose those they considered would make 
good judges; but he added this piquant 
comment: “Sans doute, a egalite absolue 
de merite et de titres, le premier a pu 
donner la preference a un avocat conserva- 
teur on unioniste, le seconde a un avocat 
liberal; sans doute aussi, chacun d'eux 
a pu eliminer des hommes ayant joue un 
role politique tres actif dans le sens oppose 
-a ses idees, mais la partialite n’est pas 
poussee plus loin” 


In Lighter Veln. 

So keen an observer of men and things 
was Dickens that it was not likely he should 
overlook the existence of such an august 
personage as the Lord Ohancellor, and we 
are not surprised that he should invest that 
great figure with a touch of humour, No 
legal reader of Pickwick can forget the 
confidences of Mr. Solomon Pell. wher he 
tells of his personal friendship with the 


head of the law, a friendship so cordial ` 
as to find expression in the invitation by 


the Ohancellor to Mr. Pell to dinner, which, 
we are told, was as splendid as if 20 people 
had been expected: “Tha Great Seal on 
a dumb waiter at his right hand anda 
man in å big wig and suit of armour guards 
ing the mace, with a drawn sword and 
silk stockings, which is prepetually done, 
‘gentlemen, night and day”’—this leading 
up to theassurance by the Chancellor that 
Pell was a man of talent who could get 
anybody through the Insolvent Court and 
his country should be proud of him. It is 
all so delightful and excites afresh our 
wonder at the amazing skill of the writer, 
then avery young man, in hitting off with 
such superb humour the purely imaginary 
conversation between the holder of the 
"Great Seal and the humble practitioner in 
the Insolvent Court.—L. T.$ 
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Damages Agaliñst the, Dead. ’ -- 
We have -all heard huch about dam- 
ages for the dead and the baffling problems . 
raised by Rose v. Ford-(1937, A. ©. 827), 
the Act which it expounded, anñ.. the cone 
sequent decisions. Not so muchas béen 
heard on the question of damages agdtnst 
the dead. At all events, if the injured 
plaintiff is still alive, they do not present - 
the same difficulties as they do if he has 
unhappily succumbed to his injury. A 
judge on circuit had such a case before him 
this week, and it resulted in a judgment for 
a largesum of over £4,000 dgainst a dead 
man who was represented by his widow-— 
a poor woman. The learn®ipéte was 
satisfied that it was the deceased deffAdant 
who was to blame for the accident—of 
course, as usual, a motor vehicle collision; 
and our sympathy is strong for the in-' 
jured motor-cyclist. Even 15 months after 
his injury he was stilla cripple on a stret- 
cher. At the same time old-fashioned 
lawyers cannot even now reconcile theme 
selves to the law which allows judgment 
and heavy damages to be given against a 
person who has not been heard —L. J. 


Unheil Hitler. . 

Many of us have given our friends the’ 
Nazi salute-in derision, but it is an-*indis- 
creet thing to“do nowadays: especially in 
public. Even the raising of a clenched fist 
immediately afterwards is unlikely to allay 
suspicion, because Hitler and Stalin are 
now comrades, or shall we say, gangsters 
in uneasy alliance. Any way, the Nazi 
salute executed in public is here andén. 
mere “insulting behaviour whereby a teq 
of the peace might be occasioned, S -wat ° 
freshingly frank description eof a fooli* `- 
gesture. í 

In a recent case where this view w 
taken, not only the saluter but the salutetz 
got locked up, which one feels was hard 
measure, None of us is without a fool among 
his acquaintance and it is a little unfair 
if he can thus get us into trouble, especi- 
ally when he has been remonstrated with 
and told he is doing a risky thing. One 
of those who has suffered set us in defence 
that when striking a golf ball he was wont 
to say, “I wish that were Hitler.” 

It is a cheerful thought: Hitler hit hard, 
driven to flight, and finally falling into a 
hole—or perhaps bunkered Unheil Hitler !— 

P; 
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.* SOLICITORS’ RESPONSIBILITY FOR AFFIDAVIT OF DOCUMENTS 


~ 


The recent important decision given by 
the House of Lords in Myers v. Elman (1940, 
A. O. 282; 1939, 4 All E. R, 484) demands 
the clcsest attention of all solicitor members 
of the profession whose activities lie in the 
putlieus of the Courts. In his conduct of 
litigation the solicitor owes a very high stan- 
dard of duty which is by no means limited 
to furthering the interests of his own client, 
for the rectitude of his conduct extends with 
equal force to his professional relations not 
Only with his opponent but also with the 
Court whose officer he is. 


aster of the Supreme Court 


Soitorroks’ Doty to Court AND OPPONENT 


This extension of. responsibility was ag 

\ welllaid down as any wt ere by Lord Hather- 
\ley, L. O., in Re Jones (1870, L. R. 6 Oh, 497) : 
\I think it the duty of the Court to,be equally 
anxious to see that solicitors not only per- 
f&m their duty towards their own Clients, 














ncerned” (p. 498—a passage which was 
eméented by Lord Maugham in Myers 
i Elman (sapra), who pointed out that “Lord 
atherley's phrase implying the solicitor’s 
duty to parties for whom he is not acting is 
rounded on his duty to the Court” (p. 290); 
d by Lord Atkin in the same case, who 
iqually. lucidly stressed the complemen- 
bry view by pointing out that ‘‘the Court is 
oncerning itself ‘with a breach of duty to 
e other litigant but with a breach of duty 
‘0 itself” (p. 303). This triple character of a 
solicitor s professional obligation is well eme 
phasised in the case of Myers v. Elman 
— supra), which will well repay a close exe 
amination. 

In that case judicial criticism was directed 
to the circumstances in which a wholly in- 
adequate affidavit of documents had been 
prepared and pul, on the file, although in 
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also towards all those against whom they- 


moral exoneration of the solicitor thera cons 
cerned it is only fair to add that the solicitor 
was not himself personally to blame, as he 
had deputed the preparation of the affidavit 
to his managing clerk, a circumstance, hows 
ever, which could not, of course, divest the 
solicitor of his own responsibility as an 
officer of the Court ia allowing the affidavit 
to be filed as being the solicitor on the ree 
cord. There can be no two opinions as tothe 


. Vital importance attaching to discovery of 


documents in an action, so much so that 
experience shows that it is rarely safe to 
proceed to trial in its absence; and in this 
Conxection it is apposite to cite the following 
passage from the judgment of Kekewich, J., 
in Ormerod Grierson & Co.v. St. George's 
Ironworks, Ltd. (1906, 95 L, T., at p. 695): 
“In my judgment the affidavit of documents 
and the inspection under the affidavit of 
documents are the two most important stages 
in an action.” 


Trp Faots or THE ASB 


To return to Myers v. Eiman (supra). The 
application, which eventually came before 
the House of Lords in this case, was the 
outcome of an action, Myers v. Rothfield, 
whereby the-plaintiff had obtained judgment 
for over -9,0001. and costs against several 
defendants, for two of whom Mr. Elman 
acted as solicitor, It being unlikely that 
any of the defendants could satisfy -the 
judgment, the plaintiff applied to Singleton, 
J., the trial Judge, for an order that Mr, 
Elman should personally pay her costs of 
the action on the ground that, on facts estas 
blished to his Lordship’s satisfaction, Mr. 
Elman’s managing clerk had been guilty of 
misconduct in preparing and allowing Mr, 
Elman’s clients to swear a wholly insuffici- 
ent affidavit€of documents, The leatned 
Judge accede the application to the exs 
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ent cf ordering Mr. Eleman to pay one- 
third on ghe plaintiff's taxed costs of the 
artica and two-thirds of the costs of the ape 
plication, It is keyond dispute at the present 
day ikat there is inberent jurisdiction in the 
Judge who tries an action to order a solici- 
/* tor guilty of professional misconduct in the 
action personally to pay the costs ordered to 

be paid by the party for whem ke acts or 

has acted, and tkis not withstanding the 

fact that the solicitor ceased to be on the 

record before the judgment or before the 
. trial began. See Brendon v. Spiro (1938, 
7 oT, K. B. 176). r 


DISTINOTION BETWEEN CoMPENSATION AND 
PENAL LIABILITY 


The special point for coneideration in Mr. 
_ Eleman’s case was whether he could be visite 
_ed with an order for costs when he himself had 
not. been guilty of avy impropriety, although 
admittedly bis clerk had, One would have 
thought it was almost beyond argument that 
a solicitor cannot escape the ccnsequences 
of the actions of his clerk acting in the 
scope of his employment. The case went to 
the Court of Appeal, sub nom. Myers v. Roth= 
field (1939, I. K. B. 109; 1938, 3 All E. R. 498), 
where Mr. Justice Singletcn’s decision was 
reversed by a majority, apparently owing to 
some misconception or failure on the part of 
_the majority members to differentiate bet- 
ween the Court's punitive power exerciseable 
in a penal manner over solicitors as its off- 
cers—which must necessarily be based on 
disgraceful or dishonourable conduct react- 
ing on his personal fitness to practice—as 
contrasted with the comparatively venial 
offence of negligance in the performance of 
his duties whether due to his own conduct 
personally or that of his clerk for whose acts 
he is necessarily responsible, The majority 
judgment ceems to have proceeded on the 
footing that there was no power to order a 
solicitcr to pay costs unless his own indivie 
dual conduct was such as“ta render him 
liable to the punitive jurisdiction of the 
Oourt resting on personal misconduct. 

The fallacy of this view was-ably demons- 
trated by Lord Maugham in the course of 
his speech at p. 288 in no uncertain terms, 
and we cannot do better than extract the 
passage in full, His Lordship pertinently 
observed : 

“If this is a correct view no doubt it 
would follow that the solicitor ought 
not to be ordered to pay costs unless 

` . he has himself been guilty of disgrace- 
ful conduct; and it beculd follow 
that however neglig or obstruc- 
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tive or improper hje conduct,of the 
proceedings as soligit}r has seemed to 
be. whatever injury} has been. taflicted 
on the other party œ parties tå the liti» 
gaticn, he has only to Show that be left? 
the whole matter in the re aa 
clerk and he will then escape fhe juris? 
dictjon of the Court in relation to costs, . 
It would also-seem to follow that if 
„~ instead of a single solicitor a firm with -- 
two or more members is acting for the 
client it will be necessary in such a 
case to inquire into theimmeveral res- 
ponsibilities and an order gan Wkly be 
made against those pattners who can 
be shown to be eian anvglvzd. 
I am unable to agree wit Pin 
prop:sition, for which I may add there 
seems to be no authority.” e 
The extract just quoted clearly emphasises 
that what may be termed the compensatory 
liability of a solicitor is in no way dependent 
on conduct rendering a solicitor amenable 
to the Court’s penal jurisdiction. This digs 
tinction is well brought out in the folfowing 
passages from other speeches of their Lord- 
ships: per Lord Maugham: "In my opinion 
the juriediction as to costs is quite different. 
Misconduct or default or negligence in the 
course of tte pr-ceedings is in some cases 
sufficient to justify an order. The primary 
object of the Court is not to punish the solie 
citer, but to protect the client who have 
suffered and to indemnify the party who has 
been injured” (p. 239): or, “it seems hard 
ly necessary to state that no punishment 
based on perecnal misconduct will be inflic. 
ted unless the party visited is himself proved 
to be personally implicated’—per Le 
Atkin, at p. 302: and, again, “it is mis 
duct in the way in which the work entr 
to [the firm] is carried on, not the per 
misdoing of the individual, which gives ri 
to the exercise of the jurisdiction”"—per Lor 
Porter, at p. 330, 
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This distinction between the penal anc. 
the compensatory liability of a solictor hav: 
ing thus been established, it was not a farm 
ery to hold that a solicitor can be visited 
with costs where the a a saa 

hough not of acharacter attracting pena 
a oe. committed whether by — 
himself or his clerk. Where improper con- 
duct has taken place on the part of somee 
one in a solicitor's office, then “inasmuch as 
it was done in his office, and by a pergon for 
whose acts he is responsikle. I think he is 
o 
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so far implicated}as to make him responsi- course is to withdraw from the cass. He dogs 
ble"—per Jervis, J. in Re Eyre (1856, 1 not discharge bis duty in such a case by 
O. Be (N&G,), at p. 362), A more practical requesting tLe client to make a proper aff- 
; arrivi at the same conclusion davit and then ling whatever affidavit 
. was gi Cresswell, J., in Dunkley vV. the client thinks fit to swear to. That 
oe 5 1] C. B. 457), who stated that is the improper conduct*’—his Lordship 

whem conecluded—" which the judge has found 
- we can impose the costs: and*how ard tohave been committed by the sorlicitor in 
p it may be upon him, there is no help iu” this case” (tbid.). It would be difficult to 














misconduct of his co:partner ments, 
cn the g@™Mndeper Stuart, V-O. that “the 





On the other hand, there may well be 
catet e public and the roles cf Court cesses where the solicitor, despite the most 
aa isfied cnly by [so] holding”: searching inquiry, bas no reason to suspect 
Nori. wafer 1856,3 Sm. & G,, at p. that the affidavit to which he has allowed 
375). The Bouso cf Lords (by a majority), his client to dipose is otherwise than true 


F boing s@isfied on the evidence that the res- in its completeness, Lord Maugham in such 
pondent solicitors’ clerk had been guilty of assumed circumstances postulated the ques- 

- a blameworthy dereliction of duty, reversed tion what “‘cught the most punctilicus solicis 
the order of the Court of Appeal and restor- tor to do? My anawer is, nothing at that 
‘ad the decision which Mr. Justice Singleton time, Butsupport that, before the action 
d given for payment of costs by the solici- comes on for trial, facts come to the know- 


ledge of the solicitor a show clearly that 
the original affidavit by his client as defen- 
Tive Duties of SOLICITOR AND OLIENT dant nae untrue and that important docu- 
N PRBPARATION of APRIDAVIT menis were omitted fram it, what then is the 
h all their Lordships were unani= duty of the solicitor? I canot doubt that his 
Iding that the affidavit of docu» duty to the plaintiff, and to the Court is to 
which they were required to inform his client that he, the solicitor, must 
was deficient in content, they inform the plaintiff's solicitor, of the omitted 
were by no means deficientin documents, and if this course is not assented 
ich they most helpfully and to [by the client] he must cease to act for 
red as to the course whicha the client. He cannot honestly contemplate 
to adopt when confronted the plaintiff failing in the action owing to 
f preparing an affidavit of his-client’s false affidavit. That would, in 
Wright, at p. 322 ofthe effect, be to connive in a fraud and to defeat 
t that an order for dis- the ends of justice. Solicitor who has inno- 
a client to give informa- cently put on the file an affidavit by his 
òn oath of all documents client which he has subsequently discovered 
en in his possession or to be certainly false owes it to the Court to 
bound t> produce them pu! the matter right at ithe earliest date if 
id his Lordship, “can- he continues to act as solicitor upon the 
alise the whole scope record. The duty of the client is equally 
t the aid and advice plain,” ‘pp. 293, 294). 
fore has a peculiar No apology is made for making these 


an officer of the somewhat lenghty extracts from the speeches. 
igate the position 




































to make whatever ments in its inception, the latter indicates 
thinks ft, nor can what courses a solicitor should take if, cons 
ity of carefully in- trary to all expectations, it should subse- 
. If the client will quently comes to his knowledge that the 
ation he is entitled affidavit contains serious omissions, and it is- 
neists on swearing an in this equally important respect that Lord. 
citor knows to be im= Maugham’s spee ipplements and comple- 
As every reason tothink ments that of L Wright. These .two 
Whe aolicitor's proper speeches might well we t ed out yad kept 
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ready to kand in every solicitor’s office for 
easy reference by those on whom the duty 
falls of preparing an aflidavit of documents. 


FORMAL WITHDRAWAL FROM QASD 


Ord, 7, r. 4, and must be supported by an 
affidavit of the facts. 

We will conclude on a happier note, 
Solicitors cannot always personally attend to 
each item in the atages of an action. They 
rely very largely on the valuable help and 
co-operation of their managing clerks, but 
if they do they must not forget that theirs 


Extracts from Contemporaries. © 


esertion. 
E As a general rulé the fact that a husband 


and wife have separated in accordance with 
the words ofa dsed of separation prevents 
either of them from saying that the other 
isa deserter. There may be cases which 
form exceptions to the rule, as where 
cohabitation has continued after the deed 
was executed, or where one party can prove 
that he or she signed it under duress; but 
otherwise the general result is as we state 
it. And if parties do agree to a deed of this 
kind it is apparently idle for either of them 
to make stipulations with a View to provid- 
ing that it shall not have the effect which 
the law gives to it, This point turned up 

in the recent case of Long v. Long (Times 
’ June 19). A husband petitioned for de- 
sertion, and there seemed to be no doubt 
«that the conduct of his wife previous to 
July, 1937, gave him good cause to petition 
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is the responsibilty, ord Atkin Dore 
eloquent tribute to thea mirable puakitios 


as a class and to. - 
‘whom a solicitor must ofn zecgSsazily do- ` 

























itted per- 
f justice. 
would not work without thene” ( che ords 
of higù praise and commendation jpo 
tously and aptly expressed. j 
glad to find and extract the passag& just 
quoted which must be a soures of great satis- 
faction fo those concetned; may of whom, 
experience shows, well merit the encomium 
so happily phrased by the learnsd Law 
Lord.~. J. E 2 


for dissolution on that ground 
month, however, he agreed ‘to 
separation. He did his best to 
so worded that his wife's origin 
should remain effective, and 
able to rely on “it, non obsta 
if finally she declined to r 
This was a curious proposal 
reasons could bs given, 
learned Judge refused to ; 
and held that the separ, 
parties which followed j 
to have the character 
unilateral desertion, It 
to see the deed if it in 


wife, relying on the 
of a separation deed 
husband; but that 
sertion in law.—L, 


